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Florida  Southbrn  Railway  Go.  v.  Hibst. 

an  flobida*  l) 

ComiBDiOBT  KiGUonroi. — Althouf^h  a  perton  or  oorporatioa  umj  to 
guilty  of  a  negligent  aet  from  whioh  injary  renilte  to  another,  jel^  if 
tlie  party  injnred  has  by  hit  own  negligenoe  eontribnted  to  hie  reoaiTUig 
tiM  injary,  he  oannot  recover  damages  from  the  other. 

Hailboads  —  Ruui  AS  TO  PAflSBHons. — A  mle  of  a  railway  oompaay 
whioh  reqniree  that  paaeengen  ehall  remain  in  the  ean  let  apart  fer 
them,  and  ihall  not  ride  in  a  baggage  or  an  express  oar  or  other  plaea 
of  inereased  danger,  is  reasonable. 

RiiUkOAns — Bulb  OP  G6iitributoet  Kboliobnob  ov  PA88BK0BB.*ItiB 
eotttribntory  negligence  for  a  passenger  to  ride  in  an  express  oar.  In  vio- 
biion  of  a  known  rule  of  the  company,  eren  with  the  permission,  eon- 
Binmos^  or  knowledge  of  the  oondactor,  or  without  his  protestations, 
when  thai  officer  is  cognisant  of  both  the  mle  and  its  infractioD,  if  by 
Hm  Tiolatioo  of  snch^rule  the  passenger  brings  npon  himself  injury  frooi 
iHiieh  ho  would  haTo  escaped,  notwithstanding  that  the  negligence  of 
the  oompaay  produced  the  acoideat,  had  he  remained  in  the  passenger 
mr  set  apart  and  oflforing  space  for  his  accommodatico. 

Baiiboapb — Durr  to  Bniorob  Rulbb.— While  it  is  the  duty  of  a  railroad 
conductor  to  enforce  a  rule  of  the  company  requiring  passengers  to  ridi 
in  passeager  cars^  yet  the  obligation  upon  passengers  and  the  protection 
of  tho  company  under  such  rule  are  not  entirely  dependent  upon  tho 
fidelity  of  the  conductor  or  other  sgent  charged  with  its  enforcement. 

Bailboads  —  ViOLATioH  ov  BoLB — GoHTjiiBirroBT  KBauoxNOB — Bob* 
WKK  ov  Proof.  —  When  a  psssenger  Tolnntarily  and  knowingly  Tiolatea 
a  reasonable  rule  of  a  railway  company,  which  is  for  his  presenratioA 
iroa  hann,  and  brings  upon  himself  injury  which  he  would  not  othe^ 
wise  havo  receiTcd,  by  going  from  a  psssenger  oar  into  an  express  car 
or  other  place  which  cannot  be  regarded  as  intended  for  passengers,  but 
naturally  suggests  that  it  is  not  for  them,  he  cannot  iuFoke  the  mere 
delinquent  of  the  conductor  in  enforcing  the  rule  as  a  defense  to  his 
eontribntory  negligence.  The  burden  ol  proof  is  upon  Ufli  ie  shosr 
tiiai  he  was  Justified  in  going  and  riding  whers  he  did, 
Aii.8K.BBr.,yoii.XXXXL— t       17 
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Railroads  —  Abandokm bkt  or  Ritlb  —  Liabilitt  ioe  NBauasitOR. — 
When  a  railroad  oompany  has,  by  ito  oondno^  abandoned  a  rule  in- 
tended for  the  preeerration  of  iU  paaaenger^  by  habitnally  permitting 
them  and  its  employeee  to  violate  i^  the  oompany  is  prednded  ftom 
olaiming  protection  under  the  rule  from  liability  for  an  kijorj  eaned  hy 
ite  negligence. 

OOVTRIBUTORT  KmLIOBNOB  DOBS  HOT  PRBOLVDB  RBOOTBBT  iOR  RbCKLBSS- 

BBSS.  —  When  one  person  infliots  an  injury  vpon  another  inteationally, 
or,  though  unintentionally,  yet  with  a  wanton  and  reckless  disregard 
of  its  injarioas  oonsequenoes,  he  is  guilty  of  gross  or  willful  negligeoos^ 
and  the  contributory  negligenoe  of  the  plaintiff  is  not  a  defense. 

EzBMPLABT  Damaobs  oab  bb  Allowbd  IB  Oasbb  ov  Nboliobbob  oiiIj 
when  it  is  of  a  gross  and  flagrant  charaoter,  erincing  reckless  disngard 
of  haman  life,  or  of  the  safety  of  persons  ezpossd  to  its  efleeti^  or  there 
b  that  entire  want  of  care  which  would  raise  the  presumption  ol  a  €on* 
seious  indifference  to  oonsequenoss»  or  which  shows  wantonness  aind 
recklessness,  or  a  grossly  careless  disregard  of  the  safety  sad  welfars  off 
the  public,  or  that  rsckless  indifftrenoe  ts  the  rights  ol  others  wkieb 
iB  equiTalent  to  an  intentioBal  riolatioa  of  then.  Grsss  negUgenos 
is  not  confined  to  this  extreme  degree  of  negligence;  therefore,  it  is  ao^ 
proper  to  charge  a  jury  simply  that  gross  negligence  will  justify  the  im* 
position  of  Bach  damages. 

RaILKOADS  —  PKRSOIf  OH  TraIN  WITIIOUT  PATIRO  FaEB,  WHBW  BbTITLSD  TO 

BiGHrs  OF  Passknokb.  —  One  injured  in  an  express  ear  ol  a  passenger 
train  who  is  known  to  the  oondaotor,  and  has  not  been  asked  to  pay 
fare,  although  he  has  sufficient  funds  therefor,  and  who  up  to  six  weeks 
prior  to  the  accident  had  been  an  express  messenger  on  the  same  train» 
but  at  the  time  of  the  accideat  was  engaged  in  other  businees  not  oon- 
Bected  with  the  railway  oompany,  cannot  be  said  te  be  seeking  to  ob- 
tain a  ride  without  paying  fare,  nor  of  practicing  a  fraud  on  the  conduotor 
or  the  company  by  passing  himself  off  as  an  express  messenger,  te  the 
contrary,  his  legal  ticUua  is  that  of  a  regular  passenger. 
Railroads — Actual  Patmbbt  ov  Fabb  is  not  wssnnHsl  to  the  tfotes  ol  o 
passenger  on  a  railway  train. 

/•  R  Parrot  and  Robert  W.  Davi$^  for  the  appellant 
E.  0.  F.  SaneheMf  for  the  appellee. 

Raney,  C.  J.  This  is  an  action  to  recover  damages  received 
by  Walter  J.  Hirst  in  a  collision  between  two  trains  on  appeU 
lant's  railroad,  Hirst  being  on  a  passenger  train  which  was 
on  its  schedule  time,  and  the  other  train  being  a  special  or 
extra  train  loaded  with  iron  rails. 

The  rule  as  to  negligence  announced  by  this  court  in  £oti40» 
vitte  etc.  R.  R.  Co.  v.  Ynieatra,  21  Fla.  700,  is  that  notwith- 
standing a  person  may  be  guilty  of  a  negligent  act  from  which 
injury  results  to  another,  still  if  the  party  injured  has  by  his 
own  negligence  contributed  to  his  receiving  the  injury,  he  can- 
not recover  damages  from  the  other  party  for  such  injury.  The 
injury  must  have  been  caused  solely  by  the  negligenoe  of  the 
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former  party  to  entitle  the  latter  to  recover.  This  decieloni 
which  we  see  no  reason  to  distarb,  necessarily,  even  though 
impliedly,  repudiates  the  doctrine  of  oomparative  negligencci 
which  has  fonnd  fiivor  in  the  Illinois  and  other  courts;  and  it 
dispenses  with  the  necessity  of  our  noticing  the  citations  from 
those  states  made  by  appellee's  oounseL  The  injury  in  ques- 
tion  was  received  prior  to  the  passage  of  the  act  of  June  7, 
1887y  chapter  8744,  laws  of  Florida,  and  hence  the  provision 
of  the  first  section  of  this  statute  as  to  diminishing  damages 
in  proportion  to  the  amount  of  the  default  of  the  plaintiff, 
where  both  parties  are  at  fault,  has  no  application. 

There  is  in  the  cause  before  us  testimony  to  the  effect  that 
Hirst  on  boarding  the  train  got  on  the  passenger  oar;  and  that 
a  rule  of  the  Florida  Southern  Railway  Company,  appellant, 
forbade  passengers  from  riding  in  any  other  than  passenger 
cars,  or,  consequently,  in  the  express  car,  in  which  car  Hirst 
had  gone  and  was  at  the  time  of  the  accident,  he  being  about 
six  feet  from  the  fore  end  of  it,  and  sitting  on  the  iron  express 
box;  and  that  the  plaintiff  knew  of  such  rule;  and  also  to  the 
effect  that  this  car  was  next  to  the  engine,  and  was  a  more 
dangerous  place  than  the  passenger  oars,  and  was  neither  set 
apart  as,  nor  was  it  in  fact,  the  place  where  passengers  usually 
rode,  and  was  not  arranged  for  them,  nor  had  any  seats,  but 
was  for  the  use  of  the  express  company;  also  that  the  plain* 
tiff  had  ridden  in  the  express  car  previously  to  the  trip  on  the 
day  of  the  accident  in  question,  and  that  the  conductor  had 
been  in  there  with  him  a  short  time,  and  that  plaintiff  had 
gone  in  there  with  the  conductor  and  by  his  permission,  or 
with  his,  at  least,  tacit  consent;  and  tending  to  show  that  the 
conductor  also  knew  that  the  plaintiff  was  in  this  car  at  the 
time  of  the  collision  between  the  passenger  train  and  the  spe- 
cial train  loaded  with  iron  rails.  It  was  also  testified  that 
there  was  ample  room  in  the  passenger  car,  and  that  the  plain* 
tiff  would  not  have  been  injured  if  he  had  been  in  the  passen* 
ger  car,  and  that  he  and  the  express  agent  were  the  only  ones 
injured.  There  was  no  testimony  tending  to  show  that  the 
conductor  attempted  to  enforce  the  rule,  or  even  suggested  to 
the  plaintiff  the  advisability  of  its  observance,  although  the 
oonductdr  says  that  plaintiff  was  not  in  the  car  by  his  per* 
mission.  Hirst  had  not  paid  any  fare,  nor  had  the  conductor 
applied  to  him  for  it. 

Exceptions  taken  by  the  defendant  to  charges  given  to  the 
jury,  and  to  the  refusal  of  one  asked  by  the  defendant,  involve 
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an  inquiry  into  the  legal  effect  of  a  railroad  company  forbid- 
ding passengers  to  ride  in  parts  of  the  train  set  apart  for  other 
purposes,  and  naturally  more  dangerous  than  passenger  cars, 
and  of  the  power  of  conductors  to  waive  such  rules. 

In  HouBion  etc.  R^y  Co.  y.  Moore^  49  Tex.  31,  30  Am.  Rep. 
98,  the  deceased,  when  he  received  the  injuries  from  which  he 
died,  was  riding  on  a  freight  train,  with  the  knowledge  and 
consent  of  the  conductor,  but  whether  he  had  paid  fare,  or 
had  a  pass  or  permit,  was  not  shown.  He  was  the  only  per- 
son, except  the  employees  of  the  company,  on  the  train,  and 
prior  to  a  month  or  six  weeks  before  his  death  had  run  on 
the  company's  road  for  a  year  or  two  as  an  engine-driver,  and 
knew  that  passengers  were  not  allowed  to  travel  on  the  com* 
pany's  freight  trains,  and  that  officers  in  charge  of  such  trains 
were  forbidden  to  allow  parties  to  ride  on  ihem  without  a  spe- 
•cial  pass  from  the  general  superintendent  of  the  road,  which 
passes  were  not  given,  in  view  of  the  increased  risk,  without  a 
relense  of  the  company  from  liability  in  cases  of  accidents  to 
f  assengers.  The  decision  of  the  court  was  that  a  regulation 
that  freight  and  passengers  shall  be  carried  on  separate  trains 
is  reasonable,  and  highly  salutary  to  both  the  company  and 
the  public;  and  no  one  has  the  right  to  demand  that  be  shall 
be  allowed  to  ride  on  trains  devoted  exclusively  to  the  carriage 
of  freight,  when  the  company  makes  other  and  suitable  pro* 
visions  for  the  transportation  of  passengers;  and  that  a  party 
who,  in  violation  of  such  regulation  and  without  the  consent 
of  the  company,  forces  himself  into  one  of  its  freight  trains, 
cannot  hold  the  company  responsible  to  him  as  passenger,  or 
recover  of  the  company  for  injury  thus  contributed  to  by  him 
while  thus  wrongfully  on  the  train.  That  while  it  might  bo 
true  that  when  the  company  should,  notwithstanding  such  a 
regulation,  habitually  permit  persons  to  travel  on  its  freight 
trains  it  would  be  liable  to  such  passenger  the  same  as  if  he 
were  on  a  regular  passenger  car;  still,  when  there  is  such  a 
regulation,  and  there  are  no  cars  attached  to  freight  trains 
except  those  ordinarily  accompanying  trains  exclusively  of 
this  character,  or  only  such  cars  as  by  their  appearance  or  th« 
manner  in  which  they  are  fitted  up  cannot  be  regarded  as  in- 
viting persons  on  freight  trains  as  passengers,  the  burden  of 
proving  that  the  party  injured  on  such  a  train  was  justified 
in  going  on  it  as  a  passenger  is  upon  him;  and  the  conclusion 
of  the  court  was  that  the  evidence  showed  that  the  oonductor 
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did  not  have  authority  to  waive  the  regulation,  and  that  the 
deceased  must  have  known  this. 

In  Pi  irw-e  v.  Inlernatumal  etc.  IPy  Co.^  64  Tex.  144,  the  in- 
juries of  the  plaintiff  were  alleged  to  have  been  received  through 
the  negligence  of  defendant's  employees  while  he  was  riding  on 
a  hand-car  on  which  he  was  invited  to  ride,  and  on  which  he 
was  received  as  a  passenger,  and  that  the  company  sometimes 
used  such  car  for  the  transportation  of  passengers  invited  to 
travel  on  it  by  the  proper  agents  of  the  company  free  of  charge; 
and  the  questions  arose  on  a  demurrer  to  the  petition.    The 
order  overruling  the  demurrer  was  affirmed,  and  it  was  held 
that  a  railway  company  is  liable  in  damages  to  one  who  is 
injured  by  the  negligence  of  its  agents  while  traveling  on  a 
hand-car  of  the  company,  on  which  he  had  been  invited  to 
ride  by  the  agent  of  the  company  in  charge  of  the  car  free  of 
charge,  it  appearing  that  such  a  car  was  sometimes  used  by 
the  company  for  the  transportation  of  passengers,  and  not 
shown  that  any  regulation  of  the  company  prohibited  travel- 
ing on  such  a  car.    In  the  opinion,  the  effect  of  the  decision 
in  Houston  etc.  Ry  v.  Moore^  49  Tex.  81,  80  Am.  Rep.  98,  is 
stated  to  be:  That  the  question  whether  or  not  a  passenger  is 
lawfully  on  a  train  does  not  depend  necessarily  upon  the  pur- 
poses to  which  the  train  is  usually  devoted;  if,  however,  the 
train  is  usually  employed  in  the  transportation  of  passengers, 
a  person  who  has  paid  his  fare  or  has  been  invited  to  ride  free 
of  charge  is  presumed  to  be  lawfully  on  the  train.    That  if 
by  the  rules  of  the  company  passengers  are  expressly  forbid- 
den to  be  carried  upon  particular  trains,  the  presumption  is 
that  any  one  claiming  to  be  a  passenger  upon  such  a  train  is 
an  intruder,  and  without  lawful  right  to  be  there;  but  this 
presumption  may  be  rebutted  by  showing  that,  though  the 
rules  forbid  the  transportation  of  passengers  on  such  trains, 
yet,  with  the  knowledge  of  the  company,  and  without  objec- 
tion on  its  part,  persons  are  habitually  permitted  to  take  pas- 
sage on  them.    That  the  company,  through  its  proper  officers, 
having  the  right  to  make  these  rules,  may,  through  the  same 
officers,  relax  or  dispense  with  them,  and  the  public  are  au- 
thorized to  consider  them  dispensed  with  when  not  practically 
enforced.    The  conductor  cannot  relax  these  regulations  with- 
tut  the  consent  of  the  company,  because  he  is  the  agent  whose 
special  duty  it  is  to  see  that  they  are  enforced,  and  any  relax- 
ation of  the  rule  on   his  part  would  be   a  disobedience  of 
the  orders  of  his  superiors.    The  case  of  Oulf  etc.  Ry  Co.  v 
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CnmpbMj  76  Tex.  174,  was  one  in  which  the  plaintiff  sued  for 
personal  injuries  suffered  when  upon  a  freight  train,  and  there 
was  evidenoe  that  he  was  refused  passage  by  the  conductor^ 
who  told  him  he  had  no  authority  to  carry  passengers  and 
could  not;  but  that  subsequently  plaintiff  was  given  permis- 
sion  to  board  the  train  by  a  man  who  stood  <m  the  platform 
and  had  a  lantern  in  his  hand,  and  in  reply  to  the  question 
if  he  had  charge  of  the  train  answered  aflSrmatively.  It  was 
held  that  plaintiff^s  presence  on  the  train  was  not  with  the 
company's  consent,  and  that  he  contributed  to  his  injury,  and 
among  the  charges  held  to  have  been  improperly  refnscKl  was 
one  embodying  what  is  set  out  above  in  the  last  three  sen^ 
tences  relating  to  the  Prince  case. 

In  RcbeHson  v.  New  York  etc,  R,  R.  Co.,  22  Barb.  91,  a  rail- 
road company,  by  its  printed  rules  and  regulations,  prohibited 
its  engineers  from  allowing  any  one  not  in  its  employ  to  ride 
on  the  engines.  The  plaintiff  applied  to  the  engineer  to  ride 
upon  his  engine,  and  was  informed  that  it'  was  against  the 
rules  of  the  company  to  permit  it,  but  finally  consented,  and 
plaintiff  rode  there,  without  the  knowledge  of  the  conductor 
and  without  paying  fare;  and  it  was  held  that  the  consent  of 
the  engineer  conferred  no  legal  right,  and  that  the  plaintiff, 
as  he  was  not  lawfully  on  the  engine,  was  a  wrong-doer,  and 
that  he  could  not  recover  damages  for  injuries  incurred, 
through  the  negligence  or  want  of  skill  of  the  defendant,  while 
he  was  riding  there;  and  further,  that  the  onus  was  upon  the 
plaintiff  to  show  that  the  engineer  had  authority  to  permit 
him  to  ride  on  the  engine,  the  presumption  being  that  he  had 
no  right  to  be  there,  whether  he  paid  fare  or  not  In  the 
opinion  it  is  said :  ^'  The  plaintiff,  without  information  on  the 
subject  from  any  of  the  defendant's  agents  or  servants,  had 
no  right  to  presume  that  the  engineer  had  authority  from  the 
defendants  to  permit  him  to  ride  upon  the  engine,  especially 
as  he  paid  no  fare.  The  presumption  was  against  his  right 
to  be  upon  the  engine,  whether  he  paid  fare  or  rode  free.  The 
engine  is  not  the  place  where  even  that  class  of  passengers 
who  pay  no  fare  usually  ride."  Eaton  v.  Ddaware  etc.  R.  R, 
Co.y  67  N.  Y.  882,  16  Am.  Rep.  618,  is  a  case  in  which  it  is 
held  that,  where  a  railroad  company  makes,  as  it  has  the  right 
to  do,  a  complete  separation  of  freight  and  passenger  business, 
a  freight  conductor  has  such  general  authority  only  as  is  inci- 
dental to  the  business  of  moving  freight,  and  no  power  as  to 
the  transportation  of  passengers;  and  notice  of  this  limited  au* 
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thority  will  be  implied  from  the  nature  and  apparent  division 
of  the  hufiineaa.  It  was  further  decided  that  the  presumption 
is,  that  a  stranger  riding  on  a  freight  train  is  not  legally  a 
passenger  and  is  not  lawfully  upon  the  train,  and  no  liability 
for  negligence  can  be  imposed  upon  the  company  as  to  him» 
tinless  the  special  circumstances  of  the  case  rebut  this  pre- 
sumption. The  plaintiff  was  invited  by  the  conductor  of  a 
<soal  train  on  defendant's  road  to  ride  in  the  caboose,  with 
a  promise  to  get  him  employment  as  a  brakeman.  No  pas- 
fienger  car  was  attached  to  it,  but  in  addition  to  the  coal  cars, 
only  the  caboose  for  carriage  of  train  implements  and  the  ac- 
commodation of  the  train  employees.  Through  the  negligence 
of  the  defendant's  employees  the  train  was  run  into  by  another, 
and  plaintiff,  while  riding  in  the  caboose,  was  injured.  By 
a  regulation  of  the  defendant,  printed  for  the  use  of  the  em> 
ployees,  passengers  were  forbidden  to  ride  on  coal  trains,  but 
of  this  plaintiff  had  no  actual  notice.  It  did  not  appear  that 
passengers  were  permitted  to  ride,  even  occasionally,  in  the 
caboose. 

The  trial  court  instructed  the  jury  that  if  the  plaintiff  was 
upon  the  train  with  the  assent  of  the  conductor,  and  without 
being  informed  of  the  regulation,  the  defendant  was  liable; 
but  the  conclusion  of  the  court  of  appeals  was  that  this  was 
error;  that  there  was  nothing  in  the  attendant  circumstances 
indicating  any  apparent  authority  in  the  conductor  to  create 
between  the  parties  the  relation  of  passenger  and  carrier,  or 
to  make  an  arrangement  for  plaintiff's  employment  as  a 
brakeman,  and  that  the  facts  did  not  establish  that  the  plain- 
tiff was  lawfully  on  the  train. 

The  same  rule  as  to  the  presumption  that  persons  riding 
upon  trains  which  are  palpably  not  designed  for  the  carriage 
of  passengers  is  announced  in  Waterbury  v.  New  York  etc. 
S.  R.  Co.,  21  Blatchf.  314. 

Penn9ylvania  R.  R.  Co.  v.  Langdon,  92  Pa.  St  21,  87  Am. 
Rep.  651,  presents  a  case  In  which  one  Langdon  died  from  in- 
juries received  in  a  collision  of  trains,  such  collision  resulting 
from  a  misunderstanding  of  orders  by  the  conductor  of  the 
train  on  which  Langdon  was.  On  boarding  the  train  he  went 
immediately  to  the  baggage  car,  and  was  engaged  in  conver- 
eation  with  the  baggage  master  when  the  collision  occurred, 
the  train  having  proceeded  but  a  short  distance  in  a  brief 
|)eriod  of  time.  He  was  in  the  employ  of  the  defendant  com* 
pany  as  a  night  inspector  of  locomotives  at  the  outer  Pitts- 
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bnrgh  depot  of  the  PennsyWania  Railroad,  and  was  not  ai 
work  on  the  branoh  road«  the  Western  Pennsylvania  Railroad^ 
operated  by  defendant  oompany,  on  which  branch  road  he 
was  killed.  He  was  riding  on  a  commutation  ticket,  such  as 
were  ordinarily  sold  to  passengers,  and  is  accorded  the  posi* 
tion  of  a  passenger  in  the  opinion.  He  lived  on  the  line  of 
the  Western  Pennsylvania  Railroad,  and  was  in  the  habit  of 
riding  to  and  from  his  home  daily  on  that  road.  When  in- 
jured, he  was  in  the  baggage  car  contrary  to  a  printed  notice- 
posted  in  it  forbidding  any  passenger  from  riding  therein. 
It  appeared  that  no  harm  would  have  occurred  to  the  de-^ 
ceased  had  he  gone  into  any  other  car  on  the  train.  The  de- 
fense relied  on  was  that  he  was  in  the  baggage  car  in  violatioa 
of  the  rule  of  the  company,  and  with  positive  knowledge,  aa 
a  railroad  employee,  that  he  had  gone  into  a  forbidden  place^ 
and  was  there  at  his  own  peril,  and  that  by  this  unlawful  act 
he  had  been  the  occasion  of  his  death,  and  was  guilty  of  con-^ 
tribntory  negligence.  Plaintiff  introduced  evidence  tendin^p 
to  show  that  Langdon  was  in  the  car  with  the  implied  assent 
of  the  conductor  of  the  train,  but  not  of  express  consent  or 
permission  to  ride  there. 

It  was  held  that  a  passenger  who  voluntarily  leaves  his- 
proper  place  in  the  passenger  car  of  a  railroad  train,  and 
rides  in  the  baggage  car  or  other  place  of  danger,  in  violation 
of  a  known  rule  of  the  company,  and  is  injured  in  consequenoe- 
of  such  violation,  cannot  recover  damages  for  the  injury,, 
though  the  accident  by  which  it  was  occasioned  was  the  re* 
suit  of  the  negligence  of  the  company,  and  that  a  railroad 
conductor  cannot,  in  violation  of  a  known  rule  of  his  company^ 
license  a  passenger  to  occupy  a  place  of  danger  —  e.  g.,  the 
baggage  car — and  by  such  license  render  the  company  le-^ 
sponsible  for  injury  incurred  by  the  passenger  in  consequence 
of  his  violation  of  the  rule;  and  that  a  conductor  cannot  waive 
a  rule  which,  by  its  very  terms,  he  is  commanded  to  enforce; 
that  he  may  neglect  to  enforce  it,  and  if  it  is  a  mere  police 
regulation,  such  neglect  may  amount  to  a  waiver  of  it  as  be- 
tween the  passenger  and  the  company,  but  not  so  when  the 
rule  is  for  the  protection  of  human  life,  as  is  one  prohibiting^ 
passengers  from  riding  in  places  of  increased  danger. 

In  the  opinion  in  the  last  case  the  Pennsylvania  court  drawa 
a  distinction  between  the  violation  of  a  rule  whose  object  ia 
the  safety  of  passengers  and  those  which  are  merely  for  the 
comfort  of  paBsengers  or  for  the  convenience  of  the  railroad 
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Gompanjy  observing  that  where  the  rule  is  for  the  convenience 
of  the  companj  the  company  will  be  liable  nnless  the  viola- 
tion of  the  rule  caused  the  accident|  whereas,  in  the  other  case» 
it  is  sufficient  to  relieve  the  company  that  the  injury  was  re- 
ceived in  consequence  of  the  violation  of  the  rule;  and  this, 
notwithstanding  the  fact  that  the  negligence  of  the  company's 
servants  was  the  cause  of  the  accident.  The  opinion  also 
states  the  distinction,  and  the  want  of  any  inconsistency,  be- 
tween Langdon's  case  and  that  of  (yDonneU  v.  Allegfuny  R,  R. 
Co^  59  Pa.  St.  239,  98  Am.  Dec.  336,  the  conclusion  in  which 
case,  it  is  said,  was,  on  account  of  its  facts,  mainly  upon  the 
ground  that  the  plaintiff  and  his  associates  had  been  riding 
in  the  baggage  car  daily  for  two  months,  under  circumstances 
which  would  justify  the  jury  in  finding  that  their  doing  so 
was  an  arrangement  for  the  benefit  of  the  company,  rather 
than  as  ordinary  passengers;  while,  on  the  other  hand,  Lang- 
don  *'was  riding  in  the  baggage  car  for  his  own  convenience, 
and  to  have  a  chat  with  the  baggage  master,  with  whom  he 
appeared  to  have  been  intimate."  The  court  also  distin- 
guishes the  case  of  Lackawanna  etc.  £.  R.  Co,  v.  Chenemth^  62 
Pa.  St.  382,  91  Am.  Dec.  168,  as  one  where  the  rule  violated 
had  no  relation  to  the  safety  of  the  plaintiff  as  a  passenger, 
the  fact  being  that  the  plaintiff  induced  some  of  the  company's 
employees,  in  the  absence  of  the  superintendent,  to  attach  his 
freight  car  to  a  passenger  train  in  violation  of  a  rule  of  the  com- 
pany, he  agreeing  to  run  all  risks  and  to  attend  to  the  brakes  on 
his  freight  car;  and  that  of  Creed  v.  Pennsylvania  R.  R.  Co.,,  86 
Pa.  St.  139,  27  Am.  Rep.  693,  where  the  plaintiff  was  riding  in 
a  caboose  car,  in  violation  of  the  rules  of  the  company,  on  a 
mixed  passenger  and  freight  train,  but  it  did  not  appear  that 
the  rule  was  one  intended  for  the  safety  of  the  passenger,  aiid 
was  not  claimed  that  the  car  was  a  place  of  danger. 

In  Virginia  etc.  R.  R.  Co.  v.  Roach^  83  Va.  375,  the  plaintiff. 
Roach,  knew,  or  from  the  fact  that  he  had  been  for  months, 
until  recently,  an  employee  of  the  defendant  company,  should 
have  known,  that  its  rules  forbid  any  one  except  the  engineer 
and  fireman  to  ride  on  its  engines,  yet,  upon  the  invitation  of 
the  engineer  or  conductor,  he  got  on  the  engine,  and  while 
riding  there  the  train  was  negligently  thrown  off  the  track 
and  he  was  injured;  and  the  decision  was  that  he  could  not 
recover.  See  also  Waterbury  v.  New  York  etc*  R.  22.  Co.^  21 
Blatchf.  314. 

The  doctrine  of  these  authorities  as  to  the  absence  of  power 
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in  a  conductor  to  waive  rules  intended  for  the  safety  of  pas^ 
sengers  is  in  effect  approved  in  Beach  on  Contributory  Negli- 
gence,  2d  ed.,  sees.  161-154,  and  Patterson's  Railway  Acci- 
dent Law,  288-290. 

There  are,  however,  other  authorities  which  need  to  be 
noticed:  Hutchinson  on  Carriers,  sec  654,  and  Jacobus  ▼.  8U 
Paul  etc.  Ry  Co.,  20  Minn.  125;  18  Am.  Rep.  360,  and  Dunn  v. 
Grand  Trunk  R*y,  58  Me.  187;  4  Am.  Rep.  267.  The  com- 
mentator named  says:  Even  where  the  riding  in  such  car  is 
against  the  rules  of  the  company,  of  which  the  passenger  is 
informed,  if  he  is  in  it  with  the  knowledge  of  the  conductor 
and  without  any  attempt  on  his  part  to  enforce  the  rule  by 
removing  the  passenger,  his  presence  there  would  not  be  such 
negligence  as  would  exonerate  the  company  from  the  conse- 
quence of  its  negligence  or  want  of  care.  The  doctrine  of  the 
stated  Minnesota  case,  which  he  cites,  seems  to  sustain  his 
assertion,  but  the  same  cannot  be  said  of  such  of  the  other  cases 
cited  by  him  as  are  within  our  reach:  Washburn  ▼.  NashvUU 
etc.  R.  R.  Co.,  8  Head,  638;  75  Am.  Dec.  784;  Philadelphia 
etc.  R.  R.  Co,  T.  Derby^  14  How.  468,  for  in  neither  of  these 
was  there  any  question  of  the  effect  of  a  rule  like  that  in  ques- 
tion, and,  according  to  what  is  said  in  Pennsylvania  J2.  R.  Co.  ▼• 
Langdon,  92  Pa.  St.  82,  37  Am.  Rep.  651,  the  same  obser- 
vation is  true  of  Carroll  v.  New  York  etc.  R.  R.  Co.^  1  Duer, 
571,  a  case  not  at  hand,  as  it  is  of  Baltimore  etc.  R.  R.  Co.  t. 
State,  72  Md.  86,  20  Am.  St  Rep.  545.  Of  the  Minnesota  case 
it  may  be  observed  that  in  McVeety  v.  St.  Paul  etc.  R*y  Co., 
45  Minn.  268,  22  Am.  St.  Rep.  728,  where  it  was  held  that  if 
a  person  knowingly  induces  the  conductor  of  a  railroad  train 
to  violate  a  rule  of  his  company  and  carry  him  withont 
charge,  he  is  guilty  of  a  fraud  on  the  company  and  cannot 
claim  the  rights  of  a  passenger,  it  is  said,  citing  the  second 
and  third  cases  from  Texas  {Prince  v.  International  etc.  JfPy 
Co.,  64  Tex.  144,  and  Houston  etc.  Ry  Co.  v.  Moore,  49  Tex. 
81,  30  Am.  Rep.  98),  and  other  authorities,  that  the  same 
result  follows  if  he  rides  upon  a  part  of  the  train  from  which 
passengers  are  excluded,  knowing  that  his  act  is  against  the 
rules  of  the  carrier,  and  in  permitting  it  the  conductor  is 
disobedient. 

The  case  of  Dunn  v.  Grand  Trunk  R%  58  Me.  187,  4  Anu 
Rep.  267,  is  one  in  which  there  was  evidence  tending  to  show 
that  the  plaintiff  entered  the  saloon  car  attached  to  defend* 
ant's  freight  train;  that  the  conductor  saw  him  when  the 
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Cnin  started,  and  thej  conyersed  together;  that  he  paid  the 
conductor  the  usual  fare;  that  the  saloon  car  was  thrown  from 
the  track  and  plaintiff  injured;  and  was  also  testimony  tend* 
ing  to  show  that  the  conductor  notified  the  plaintiff  when 
the  train  started  that  he  had  no  right  to  carry  passengers, 
but  this  was  denied  by  the  plaintiff.  There  were  rules  against 
passengers  traveling  on  freight  trains.  The  verdict  was  for 
plaintiff,  and  it  was  affirmed.  Of  this  case  it  is  properly  said 
by  the  New  York  court  of  appeals,  in  Eaton  ▼.  Delaware  etc. 
R.  R  Co.,  67  N.  Y.  882,  15  Am.  Rep.  613,  that  it,  in  its  precise 
facts,  is  not  opposed  to  the  conclusions  of  the  New  York 
eoort  in  the  case  mentioned;  that  the  Maine  case  was  die* 
tinguiahable  from  the  other  by  payment  of  fare  and  the  at- 
tachment of  a  *^  saloon  car";  that  it  was  not  stated  precisely 
what  the  saloon  car  was;  that  it  might  be  assumed  to  be  one 
fitted  up  for  the  accommodation  of  passengers,  and  the  com* 
pany  might  thus  be  assumed  to  have  assented  to  a  relaxation 
of  its  rules,  and  that  the  principle  acted  on  was  not  to  be  ex- 
tended beyond  its  precise  facts. 

The  Pennsylvania  court  remarks  correctly  of  the  same 
cause  in  Langdon's  case,  92  Pa.  8t  21,  87  Am.  Rep.  661: 
*  There  was  no  point  that  it  was  a  place  of  danger,''  adding, 
^nor  that  the  rule  was  intended  for  the  safety  of  passengers.'' 
We  will  not  go  into  any  more  critical  examination  of  the  Maine 
case,  nor  determine  whether  or  not  it  should  be  regarded  as 
having  been  treated,  in  the  opinion  of  that  court,  as  a  case  in 
which  the  passenger  had  no  knowledge  or  notice  of  the  rule. 
We  will  remark  that  in  discussing  the  duty  of  passengers  to 
comply  with  reasonable  rules  and  the  effect  of  employees'  wai- 
ver of  such  rules,  it  is  observed  by  Mr.  Beach,  in  the  second 
edition  of  his  work  on  contributory  negligence,  sec.  154,  citing 
numerous  authorities,  that  with  respect  to  the  carriage  of  pas- 
sengers on  freight  trains  the  rule  is  somewhat  modified  to  the 
effect  that  whenever  the  company  receives  passengers  upon 
their  trains  and  collects  fare  from  them,  although  it  is  done 
in  violation  of  a  rule  of  the  company,  it  is  lawful  for  the  pas- 
senger to  ride,  and  if,  while  so  riding,  he  suffers  an  injury  due 
to  the  company's  negligence,  he  may  have  his  action;  the 
relation  of  carrier  and  passenger  being  created,  notwithstand- 
ing the  rule,  when  the  passenger  is  received  on  the  freight 
train  and  allowed  to  pay  his  fare.  An  admission  of  the  entire 
correctness  of  this  proposition  is,  however,  not  inconsistent 
with  our  conclusions  in  the  case  before  us,  considering  its  facts. 
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The  law  requires  of  railroad  oompanies  tlie  exercise  of  the 
highest  degree  of  care  for  the  safety  of  passengers  traveling 
upon  their  trains.  This  care  is  not  due  only  to  the  Individ aal 
as  such,  but  it  is  also  a  public  duty  for  the  protection  of  the 
state's  citizens. 

It  would  be  a  strikingly  odd  system  of  jurisprudence  which, 
while  exacting  of  the  operators  of  this  very  dangerous  yet 
highly  useful  means  of  transportation  the  duty  of  extreme 
care  toward  those  whom  they  undertake  to  carry,  yet  would 
refuse  to  permit  such  transportation  companies  to  require  of 
passengers  that  they,  while  being  transported,  shall  confins 
themselves  to  the  places  provided  for  them  as  most  conducive 
to  their  safety,  and  abstain  from  riding  in  parts  of  a  train 
of  greater  danger,  and  set  apart  for  other  purposes.  Such 
a  system  of  law  would  present  the  hurtful  incongruity  of 
demanding  a  result  indispensable  to  the  safety  of  the  travel- 
ing public,  while  in  the  same  breath  inhibiting  an  essential 
of  such  result  The  preservation  of  the  life  and  limb  of  the 
passenger  requires  that  he  shall  conduct  himself  consistently 
with  and  not  in  antagonism  to  the  maintenance  of  his  safety, 
and  this  duty  involves  that  of  observing  all  rules  of  the  rail- 
road company  which  may  be  reasonably  necessary  to  his  pro- 
tection from  harm.  A  rule  which  requires  that  passengers 
shall  remain  in  the  cars  set  apart  for  them,  and  shall  not  ride 
in  a  baggage  or  an  express  car  or  other  place  of  increased 
danger,  is  unquestionably  reasonable,  and  is  within  the 
power  of  a  railroad  company.  See  also  Toledo  etc.  ffy  Co.  v. 
Brooks,  81  111.  245,  260. 

In  view  of  the  law  as  it  is  shown  above  to  be,  there  was 
error  in  the  following  charge  given  to  the  jury:  **  If  you  be- 
lieve from  the  evidence  that  the  conductor  in  charge  of  the 
defendant's  train  at  the  time  of  the  accident  knew  that  the 
plaintiff  was  traveling  on  the  train  the  day  the  accident  oc- 
curred, and  before  the  accident  occurred,  and  that  the  con- 
ductor knew  that  the  plaintiff  was  in  the  express  car  and  did  ^ 
not  forbid  his  being  there,  then  the  court  charges  you  that 
the  plaintiff's  being  there  at  the  time  of  the  collision  would 
not  be  contributory  negligence  on  the  part  of  the  plaintiff." 

"  If  it  is  contrary  to  the  rules  of  the  defendant  company  for 
passengers  on  its  passenger  trains  to  ride  in  the  express  car 
on  such  trains,  and  if  the  conductor  of  such  train  knew  that 
that  was  the  company's  rule,  and  that  to  ride  in  such  express 
car  was  accompanied  by  greater  danger  than  other  portions  of 
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rach  train,  then  it  becomes  the  duty  of  such  conductor  to  look 
out  for  and  prevent  the  riding  of  passengers  in  such  express 
ears,  if  he  has  knowledge  thereof;  and  if  he  is  cognisant  thereof 
and  permits  passengers  to  thus  ride  in  such  express  cars  with- 
out taking  any  steps  to  prevent  them,  then  the  defendant 
company,  through  such  conductor  or  its  agent,  is  guilty  of 
negligence  in  not  taking  the  necessary  steps  to  prevent  its 
passengers  from  riding  in  such  dangerous  portions  of  its  train, 
and  is  liable  for  any  damages  that  may  result  to  such  passen- 
ger from  a  collision  of  such  train  with  another  of  its  trains 
while  such  passenger  is  thus  riding." 

Of  the  first  of  these  instructions  it  is  sufficient  to  say,  as 
can  safely  be  done,  that  its  effect  is  to  reject  and  entirely 
ignore  the  company's  rule  and  the  plaintiff's  violation  of  it  as 
constituting  any  defense  to  his  action. 

The  second  charge  makes  the  obligation  upon  passengers 
and  the  protection  to  a  company  of  a  rule  of  this  kind,  even 
when  it  is  known  to  the  passenger,  dependent  upon  the  fidel- 
ity of  the  conductor  where  he  knows  that  it  is  being  violated; 
and  under  such  instruction,  the  rule  can  be  of  no  protection 
to  the  company  unless,  to  say  the  very  least,  there  is  some 
effort  on  the  part  of  the  conductor  to  enforce  it.  In  this  view 
we  do  not  concur.  Our  judgment,  on  the  contrary,  is  that  the 
public  welfare  and  sound  reasoning  dictate  that  it  should  be 
held  contributory  negligence  for  a  passenger  to  violate  a  known 
rule  of  this  character,  even  with  the  permission,  connivancet 
or  knowledge  of  the  conductor,  or  without  his  protestation, 
where  that  officer  is  cognizant  of  both  the  rule  and  its  infrac- 
tion, if  by  the  violation  of  such  rule  the  passenger  brings  upon 
himself  injury  from  which  he  would  have  escaped,  notwith- 
standing that  the  negligence  of  the  company  produced  the 
accident,  had  he  remained  in  the  passenger  car  set  apart  and 
offering  space  for  his  accommodation.  Whether  there  may 
be  an  exception  to  this  view  in  cases  of  persons  of  tender 
years,  or  other  disqualifying  characteristics,  is  not  for  us  to 
say;  the  point  is  not  before  us.  The  plaintiff  was  at  the  time 
of  the  accident  not  only  twenty  years  of  age,  but  also  had  been 
an  express  messenger,  on  the,  defendant  company's  road,  long 
enough  to  render  Lim  familiar  with  the  increased  danger  of 
riding  in  an  express  car  next  to  the  engine,  over  that  incident 
to  traveling  in  a  passenger  coach  in  the  rear  part  of  the  train. 

Of  course,  as  between  the  company  and  the  conductor,  it  if 
the  duty  of  the  latter,  as  it  is  of  any  other  agent,  to  enforce 
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the  rules  of  the  oompany,  bat  when  a  passenger  yolantarilj 
▼folates  a  reasonable  rale,  like  that  under  consideration,  which 
is  for  his  preservation  from  harm,  and  brings  upon  himself 
injury  which  he  would  not  otherwise  have  received,  he  not 
only  cannot  find  relief  from  the  consequences  of  his  own  neg- 
ligence in  the  omission  of  the  conductor  to  do  his  whole 
duty,  but  besides  this,  where,  knowing  of  such  a  rule,  he  goes 
from  the  passenger  car  into  a  place  like  that  in  question,  which 
cannot  be  regarded  as  intended  for  passengers,  but  naturally 
suggests  that  it  is  not  for  them,  the  burden  is  upon  him  to 
prove  that  he  was  justified  in  going  there. 

11.  Though  where  the  passenger  suing  knew  at  the  time  of 
the  accident  that  there  was  a  rule  of  this  kind  in  force,  he 
cannot  invoke  the  mere  delinquency  of  a  conductor  in  enfor* 
cing  the  rule,  still  it  cannot  be  denied  that  there  may  be  cases 
in  which  the  conduct  of  the  company  has  been  such  as  to 
amount  to  an  abandonment  of  the  rule,  or  to  preclude  itself 
from  claiming  protection  under  it. 

In  Houston  etc,  Ry  Co.  v.  Moore^  it  is  conceded;  as  shown 
above,  that  it  may  be  true  that  where  a  railroad  company 
habitually  permits  passengers  to  travel  on  its  freight  trains^ 
notwithstanding  a  regulation  to  the  contrary,  it  will  incur  the 
same  responsibility  to  such  passengers  as  if  they  were  on  a 
regular  passenger  car. 

In  JoneB  v.  Chicago  etc  Ry  Co.,  43  Minn.  279,  a  case  io 
which  it  was  held  that  the  presence  of  the  plaintifl*  in  the 
baggage  part  of  the  combination  car  was  not,  under  the  eir> 
cumstances  of  the  case  or  nature  of  the  injury,  contributory 
to  his  receiving  the  injury,  there  was  evidence  that  passengers 
used  the  baggage  compartment  as  a  smoking-room,  and  the 
jury  found  specially  that  the  rule  forbidding  passengers  to  be 
there  was  not  in  force;  and  it  was  said  by  the  Minnesota 
court  that  this  finding,  read  in  connection  with  the  evidence, 
must  mean  that  the  rule  posted  up  was  not  enforced,  but  was 
disregarded  by  the  defendant  and  its  servants;  and  that  this 
being  so,  it  was  immaterial  that  the  plaintifi*  had  or  had  not 
notice  that  such  a  rule  had  been  posted  up.  There  was  evi- 
dence that  the  rule  had  been  posted  up  in  the  car,  but  it  did 
not  appear  that  the  plaintifi*  saw  or  knew  the  rule.  It  was 
also  previously  observed  that  even  though  there  was  such  a 
rule  posted  up,  if  it  was  not  enforced,  if  the  defendant,  through 
its  servants  in  charge,  habitually  disregarded  the  rule  and 
permitted  passengers  to  ride  in  the  baggage  compartment,  so 
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that  the  passenger  might  assume  the  rule  to  have  become 
obBolete,  it  certainly  could  not  treat  the  passenger  as  a  wrong- 
doer from  passing  through  the  baggage  compartment  to  reach 
the  passenger  division  of  the  oar  on  boarding  the  same. 

The  facts  in  WaUrbury  v.  New  York  etc.  R.  R.  Co.,  21  Blatcht 
814,  were  that  there  was  no  express  contract  creating  the  re* 
lation  of  passenger  and  carrier  between  plaintiff  and  defend- 
ant^  but  on  various  prior  occasions  the  plaintiff  and  other 
drovers,  whose  cattle  were  being  transported  between  desig- 
oated  points,  had  been  permitted  by  the  employees  of  the  rail* 
road  company  to  accompany  their  cattle  by  the  same  train, 
Bometimes  riding  on  the  cars  of  the  cattle  train,  and  some- 
times on  the  engine.  At  times  the  trains  were  delayed  between 
these  points,  and  the  cattle  required  attention,  and  as  no  em* 
ployee  of  the  defendant  was  assigned  to  looking  after  the  cattle 
it  seemed  to  be  assumed  between  the  employees  of  the  defend- 
ant and  the  drovers  that  the  latter  should  look  after  their  own 
cattle.  Upon  the  occasion  of  the  accident,  the  plaintiff  and 
another  drover  got  upon  the  engine,  there  being  only  box  cars 
on  the  train,  and  the  engineer  inquired  of  them  if  they  had 
cattle  on  the  train,  and  being  informed  that  such  was  the  fact, 
he  made  no  objection  to  their  riding  on  the  engine.  The  en« 
pne  ran  off  the  track  in  consequence  of  a  misplaced  switch, 
and  plaintiff  was  injured.  A  rule  of  the  company  forbade  its 
employees  from  permitting  any  person  to  ride  on  the  engine. 
The  conclusion  of  the  court  in  this  case  was  that  the  plaintiff 
was  not  entitled  to  be  carried  as  a  passenger  as  an  implied 
condition  of  the  contract  to  carry  the  cattle,  but  the  most  that 
could  be  claimed  was  that  he  was  riding  on  the  engine  per* 
missively.  That  the  real  question  in  the  case  was  whether 
he  was  being  carried  on  the  engine  with  the  consent  of  the 
defendant,  or  only  by  the  unauthorized  permission  or  invita* 
tion  of  the  defendant's  employees.  That  it  should  have  been 
left  to  the  jury  to  determine,  as  a  question  of  fact,  whether 
the  defendant  had  by  its  conduct  held  out  its  employees  to  the 
plaintiff  as  authorized,  under  the  circumstances,  to  consent 
to  his  being  carried  on  the  train  with  his  cattle.  That  in 
this  case,  where  the  company  may  have  derived  some  benefit 
from  the  presence  of  drovers  upon  its  cattle  trains,  and  may 
baye  allowed  its  employees  in  charge  of  such  trains  to  invite 
or  permit  drovers  to  accompany  their  cattle,  the  presumption 
against  a  license  to  the  person  thus  carried  may  be  over* 
thrown;  and  it  should  have  been  left  to  the  jury  to  determine. 
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•0  a  question  of  fact,  whether,  notwithstanding  its  rales  for  the 
gOTernment  of  its  employees,  the  defendant  bad  not  held  them 
out  as  having  aathority  to  consent  to  his  being  carried;  and 
that  if  it  should  appear  that  its  employees  had  been  accustomed  / 
to  allow  drovers  to  accompany  their  cattle  on  the  cattle  trains 
BO  generally  and  constantly  that  the  officers  of  the  company 
must  have  known  it,  the  consent  of  the  company  might  be 
predicated  upon  acquiescence  and  ratification. 

In  the  case  before  us,  the  evidence  as  to  the  enforcement  of 
the  rule  was  as  follows:  Hirst  said:  '^The  express  car  is  not  the 
place  where  passengers  usually  ride.  ....  It  is  not  a  place 
where  passengers  usually  ride,  but  it  is  a  common  oocurrenoa 
for  passengers  to  go  into  the  express  car  to  ride  and  talk  with 
the  agent  ....  Yes,  I  knew  the  company  claimed  to  have 
a  rule  that  passengers  should  not  ride  anywhere  but  in  the 
passenger  cars,  but  it  was  never  carried  out;  it  was  a  frequent 
and  common  occurrence  for  friends  of  the  express  messenger 
to  come  into  the  express  car  and  sit  there  and  talk  with  the 
messenger,  and  passengers  frequently  went  into  the  express 
car  and  sat  around  on  the  baggage  and  boxes  in  there  and 
smoked,  and  it  was  never  objected  to  by  the  conductor.**  And 
the  conductor,  Gamble,  testified:  ^  It  was  against  the  rules  of 
the  company  for  passengers  to  ride  on  the  express  car.  and 
Hirst  knew  it  ...  .  Passengers  frequently  sit  in  the  expreas 
oar,  and  talk  and  smoke." 

If  the  trial  judge  had,  upon  the  basis  of  this  testimony, 
submitted  to  the  jury  the  question  whether  or  not  the  defend- 
ant company  had  by  its  conduct  held  out  to  the  plaintiff,  its 
employees  in  control  of  the  train  as  authorised,  notwithstand- 
ing  its  rule,  to  consent  to  his  riding  in  the  express  car;  or 
whether  its  employees  had  been  accustomed  to  allow  passen- 
gers  to  ride  in  the  express  car  so  generally  and  constantly 
that  the  officers  of  the  company  must  have  known  it  and  have 
acquiesced  in  the  violation;  or  the  question  of  there  having 
been  such  continued  and  habitual  disregard  of  the  rule  by 
the  employees  as  must  have  reasonably  produced  the  belief 
that  the  company  had  practically  abandoned  its  rule,  there 
would  still  be  a  question  as  to  the  testimony  being  sufficient 
to  sustain  a  finding  against  the  company  on  sujh  theory  or 
theories.  Certainly,  where,  as  here,  a  passenger  knows  of  the 
existence  of  such  a  rule  he  cannot  rely  upon  any  mere  delin* 
quency  of  the  conductor  or  other  agent  charged  with  its  en* 
foroement;  but,  on  the  contrary,  there  must  be  something 
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which  esiablishefl  the  cononrrence  of  the  coinpanj  in  the  die* 
ff^ard  of  the  regulation.  There  has,  however,  not  been  even 
a  submission  to  the  jury  of  any  such  question,  but  the  judge 
gave  the  case  to  the  jury  upon  the  theory  that  the  virtue  of 
the  rule  was  dependent  solely  upon  the  fidelity  of  the  con- 
<luctor;  and  in  this,  as  shown  above,  there  was  error. 

III.  In  what  is  said  above,  we  have  not  lost  sight  of  th« 
fact  that  when  the  defendant  has  inflicted  the  injury  inten- 
tionally, or  when  he  has  done  so  unintentionally,  yet  his  con- 
duct, though  still  within  the  domain  of  negligence,  has  been 
wanton  or  reckless  of  its  injurious  consequences,  or,  in  other 
words,  he  has  been  guilty  of  what  is  now  called,  it  may  be  in* 
aptly,  '*  willful  negligence,"  the  contributory  negligence  of  the 
plaintiff  is  not  a  defense:  Beach  on  Contributory  Negligence, 
2d  ed.,  sees.  61-64;  Cooley  on  Torts,  2d  ed.,  810;  Palmer  v. 
Chicago  etc.  R.  R.  Co,^  112  Ind.  250;  Brnnnen  v.  Kohomo  etc. 
Road  Co.,  116  Ind.  115;  7  Am.  St.  Rep.  411;  Banks  v.  High- 
land Street  Ry  Co.^  136  Mass.  485;  Donahoe  v.  Wabash  etc.  Ry 
Co.,  83  Mo.  543;  Gothard  v.  Alabama  etc.  R.  R.  Co.,  67  Ala. 
114;  Peoria  etc.  R.  R.  Co.  v.  Lane,  83  111.  448.  Though  such 
wanton  or  reckless  conduct  has  sometimes  been  spoken  of  as 
^grosB  negligence,"  the  term  does  not  define  it,  nor  is  gross 
negligence  confined  to  only  such  an  extreme  degree  of  negli- 
gence: Beach  on  Contributory  Negligence,  sees.  61,  62;  MH» 
HHiukee  etc.  Ry  Co.  v.  Arms,  91  U.  S.  489;  Chattanooga  etc. 
R.  R.  Co.  V.  Liddell,  85  Ga.  482;  21  Am.  St  Rep.  169;  and 
we  are  entirely  satisfied  that  the  term  ''gross  negligence"  was 
not  used  by  the  circuit  judge  in  his  charge  in  any  such  ex- 
treme sense,  for  had  it  been  he  would  not  have  recognised 
contributory  negligence  as  a  defense,  as  he  has  done  in  charges 
not  necessary  to  be  set  out  here.  Not  only  was  the  case  not 
submitted  to  the  jury  for  consideration  by  it  in  this  light,  but 
the  facts  are  not  such  as  would  authorize  an  appellate  court 
to  say,  as  a  matter  of  law,  that  it  was  one  in  which  the  defense 
of  contributory  negligence  cannot  have  a  standing:  Brannen 
V.  Kohomo  etc.  Road  Co.^  115  Iiid.  115;  7  Am.  St.  Rep.  411; 
and  to  treat  as  harmless  the  errors  pointed  out  above,  and 
affirm  the  judgment. 

IV.  Exemplary  damages  can  be  allowed  in  cases  of  neg> 
ligence,  as  distinguished  from  those  of  intentional  injury, 
only  where,  as  was  said  in  Florida  R.  A  Nav.  Co.  v.  Webster^ 
36  Fla.  394,  419-421,  and  the  authorities  there  cited,  the  neg- 
ligence is  of  a  gross  and  flagrant  character,  evincing  reckless 
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disregard  of  human  life,  or  of  the  safety  of  persons  exposed  to 
its  dangerous  effects;  or  there  is  that  entire  want  of  care 
which  would  raise.the  presumption  of  a  conscious  indifference- 
to  consequences,  or  which  shows  wantonness  or  recklessness^ 
or  a  grossly  careless  disregard  of  the  safety  and  welCare  of  the 
public,  or  that  reckless  indifference  to  the  rights  of  othera 
which  is  equivalent  to  an  intentional  violation  of  them.  Thia 
being  the  rule,  and  the  term  ''gross  negligence"  not  being 
confined  to  this  extreme  degree  of  negligence,  it  is  not  proper 
to  charge  a  jury  simply  that  gross  negligence  will  justify  the- 
im position  of  such  damages.  It  leaves  the  jury  to  its  own 
ideas,  whatever  they  may  be«  as  to  what  want  of  care  consti-^ 
tutes  the  gross  negligence  authorizing  the  allowance  of  such 
damages.  The  character  of  negligence  should,  instead  of 
using  the  term  **  gross  negligence,''  be  defined  as  indicated 
above,  in  order  that  the  jury  may  understand  in  what  cases- 
such  damages  may  be  given  or  infiicted:  Chattanooga  otc  R.  JZL 
Co.  r.  Liddell,  85  Ga.  482;  21  Am.  St  Rep.  169. 

V.  The  testimony  does  not  justify  us  in  concluding  that 
Hirst  was  attempting,  as  claimed  by  counsel  for  appellant,  to- 
obtain  a  ride  without  paying  fare,  and  to  this  end  was  prao* 
ticing  a  fraud  or  imposition  on  the  conductor  or  the  company 
by  passing  himself  off  as  express  messenger  returning  to  hia 
"run.''  It  is  true  there  is  testimony  that  up  to  six  weeks  before- 
the  day  of  the  accident  he  had  been  an  express  messenger  and 
had  run  on  the  same  train  with  the  conductor  who  was  in 
charge  of  the  colliding  passenger  train,  but  there  is  also  tes-- 
timony  to  the  effect  that  he  had  left  this  employment,  and  at 
the  time  of  the  accident  was  engaged  in  other  business  at 
Tampa,  and  that  on  boarding  the  train  he  went  into  the  pas- 
senger car,  and  that  he  had  funds  sufficient  to  pay  his  fare. 
The  evidence,  moreover,  justified  the  jury  in  concluding  that 
the  conductor  was  aware  of  all  this.  The  conductor  did  not 
ask  him  for  his  fare,  and  gives  as  a  reason  for  not  doing  so 
that  he  thought  Hirst  was  in  the  employ  of  the  express  oom« 
pany.  There  was,  however,  nothing  in  the  conduct  of  Hirst 
to  throw  upon  him  any  blame  for  this  omission  of  the  oon* 
ductor. 

Under  this  evidence  we  cannot  conclude  that  Hirst's  pres- 
ence or  his  purposes  on  the  train  were  fraudulent,  or  that  he- 
at no  time  had  the  legal  bUUub  of  a  passenger  thereon.  Th» 
actual  payment  of  fare  is  not  indispensable  to  such  $taiui: 
Ohio  etc.  R.  R.  Co.  v.  Muhling^  80  Dl.  9;  81  Am.  Dec.  836; 
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Pennsylvania  R.  R.  Co.  y.  JSoob,  67  Pa.  St  889;  98  Am.  Dee. 
229;  Cleveland  r.  New  Jersey  Steamboat  Co.,  68  N.  Y.  806; 
Steamboai  New  Worid  y.  King,  16  How.  469;  WUton  r.  Mid- 
dksex  &  R.  Co.,  107  Mass.  108;  9  Am.  Rep.  11;  Philadel- 
phia etcR  R  Co.  y.  Derby,  14  How.  468;  Sherman  y.  Hanni^ 
haleU.RR  Co.^  72  Mo.  62;  87  Am.  Rep.  423;  Toledo  etc.  Ry 
Co.  V.  Beggs,  85  111.  80;  28  Am.  Rep.  618;  Toledo  etc.  Ry  Co. 
y.  Brooks,  81  III.  245. 

The  ease  la,  of  course,  not  one  which  inyolves  the  measure 
of  the  duty  of  a  railroad  company  to  an  express  messenger,  or 
other  employee  of  an  express  company,  traveling  in  an  ax. 
press  car  and  injnred  while  in  the  due  performance  of  hia 
ordinary  functions,  through  the  negligenoe  of  the  company  or 
its  agents. 

There  are  other  assignments  of  error,  but  they  need  not  be 
noticed.  What  has  been  said  aboye  seems  sufficient  for  futnre 
proceedings  in  the  canse. 

For  the  reasons  indicated  above,  the  judgment  mnsi  be 
reversed,  and  it  will  be  so  ordered. 


OojrnavoTORY  Kbquoinox  —  Whbbt  hoi  ▲  Smmcnsr  Dsfbxsi.  ^  8m 
BoU  to  BarriB  r.  CUnUm  Tp.,  8  Am.  Si  Bap.  S50.  U  (rom  Um  sfidrnkos 
it  cannot  be  made  eUv  that  the  plaintiff  wai  tns  from  n«glig«iio«»  a  rtoor* 
ary  can  be  had  only  upon  a  showing  of  willful  wrong  by  the  dafeadanlt 
BroMim  Y.  Kokon»  etc  Road  Oo.,  US  Ind.  116}  7  Am.  St  Eepw  ill»  and  aels 
with  caaee  collected;  aee  alio  AlaJbama  eio,  B.  B.  Oo,  v.  Fraskr^  93  Ala.  45| 
30  Am.  St.  Bep.  28. 

SzxaaxAaT  Damaois — Whbh  Azaowsd  ui  Aonoirs  lom  Ksauonwa^ 
Exemplary  damages  may  be  awarded  in  an  aetion  against  a  railroad  oompaay 
for  personal  injuries^  if  the  negligence  was  of  snoh  a  degree  and  ehanoter 
aa  to  OTinoe  a  gross  carelessness  or  disregard  for  pnblie  safety:  Rkkmoad  sfa 
J2.  iS.  On  ▼.  Vance,  98  Abu  144;  30  Am.  St  Bep.  41,  and  note;  JWoma 
dcR.  R.Oo.r.  BUI,  93  Ala.  314;  30  Am.  St  Bepw  66.  For  extended  dis- 
cosnons  of  the  allowance  of  exemplary  damages,  see  notes  to  8pe0ma%  t. 
Rkknumd  He.  R.  R.  Co,,  2B  Am.  St  Bep.  870;  Au9tim  v.  WOasm,  60  Am. 
Dee.  767,  MerriUi  r.  Tariff  Mfg.  Co.,  27  Am.  Dec  686. 

BanjiOAiNi  —  Durr  or  FissENaias  io  Bids  ur  Oaas  Saor  Afait  iob 
Thkm.  —  One  who  takee  an  ezpoesd  poaition  upon  a  train  not  designed  for 
the  use  of  passengers  assumes  the  special  risks  of  that  position  whether  he 
takes  it  by  license,  non-interference,  or  special  permission  of  the  condnotort 
JVes  T.  Bo&ion  tie.  R.  R.  Oo.,  \4»  Mass.  804;  14  Am.  St  Bep.  411,  and  note. 
One  riding  in  a  baggage  ear  by  permission  of  the  eondnotor,  in  riolation  of 
the  mlee  of  the  company  pasted  in  saoh  oar,  and  in  oonseqnsnoe  of  riding 
there  is  injnred,  cannot  recover  from  the  oompany  on  the  ground  of  its  neg- 
ligence: Penn^lranin  R,  R,  Oo,  y.  Lanydon,  92  Pa.  St  21;  87  Am.  Bep.  66U 
The  same  mle  applies  to  riding  on  mail  ears:  Brieker  r.  PhiladdpMa  tie. 
R.  R.  Co.,  132  Pa.  St  1;  19  Am.  St  Bep.  586,  and  note;  hot  if  the  passea- 
ger  had  no  notice  of  the  roles,  ezpre«s  or  implied,  the  ooinpany  wonld  bo 
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liable:  MeVeety  ▼.  8L  Pami  «te.  S*f  Ox,  45  Minn.  S68;  Sf  Am.  81.  Rep.  7ML 

ftod  note. 

BiAiukOASs— LiABiUTT  vo»  IvjuBiv  10  Pasbwobm — ICnoovooqr  €0 
8BSTAiri&-*  numgh  a  railroMi  ow  it  not  opented  for  the  pnrpoee  of  evrj* 
ing  paieengen,  yet  if  a  pereon  takes  passage  therein  by  the  inTitation  of  tho 
oerraate  in  charge  thereof,  they  are  bonnd  to  operate  the  train  in  eneh  a 
manner  as  dae  oare  and  caution  woald  eoga^ett  for  hie  safety:  Latt  Short  ei& 
M.  B.  Co.  T.  Brown*  123  HL  102;  0  Am.  St  Bep.  510^  and  note;  Dmm  ▼. 
Oramd  TrwUt  Bfy,  68  Me.  187;  4  Am.  Rep.  267;  Htmrnm  ▼.  Mam^fUUL  R'f  M€. 
Cb.,  88  La.  Ann.  Ill;  68  Am.  Rep.  182|  note  lo  LM^  JiMi  eto^  ITy  v.  MUm^ 
48  Am.  Rep.  16. 
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(80  FLoaini,  flBSi) 

MVMIOIFAL   OORPOXATIORS  —  AJtBITaABT   DmnRfMnfATTOCTi  —  A  gnat  of 

power  to  mnnicipal  oorporations  to  regnUte  and  rsstrain  liqaor  4tillny 
does  not  anthoriss  ths  enactment  of  an  ordinance  nnderwhioh  arbitmry 
disorimtnations  may  be  made  in  reepeot  to  matters  which  are  ezdnslvety 
nnder  statntory  control  and  regnUtion. 
MumoiPAL  CoBPORATioBr  —  AoBiTBART  DisoRiiaNATiOBr  BT  Ordikanob. — 
When  the  personal  fitness  of  an  applicant  for  a  license  to  retail  liqaor  in 
any  place,  whether  within  the  limits  of  a  mnnicipsl  corporation  or  in 
the  interior  of  a  ooonty,  is  regulated  by  state  law,  mnnicipal  anthoritiea 
hsTc  no  right  by  ordinance  to  arbitrarily  diacrimtnate  between  pereooa 
lo  any  extent,  based  solely  on  aocoont  of  personal  fitnesst 

M0HIOIFAL  OoRFORATIOlfS  —  OrDINANOB  PbRMITTUIO  AXBTTRABT  DuGKIM* 

OTATioN.  —  When  the  personal  fitness  of  an  applicant  for  a  license  to  re- 
tail liqnor  in  any  place  is  regnlated  by  state  law,  a  mnnioipal  ordi^ 
nance  proTiding  that  no  liqnor  license  shall  be  need  within  fonr  hnndtwd 
■ad  fifty  feet  of  any  school  or  chnrch  established  at  the  time  each  lioenaa 
it  granted,  withoat  the  consent  of  the  mnnicipal  oonncil,  is  void  for  par* 
mitting  sneh  council  to  arbitrarily  discriminate  betwosa  persons  as  to 
personal  fitness  to  engage  in  the  retail  liqaor  bnsiness. 

/•  E.  Wdfe  amd  John  Eagan^  for  the  petitioaer. 

W.  A.  Bhunt^  for  the  respondent 

Mabbt,  J.  The  petition  of  C.  Theisen,  filed  in  thie  oonrC 
on  the  third  day  of  November,  A.  D.  1892,  alleges  that  he  is 
detained  and  held  in  custody  by  Joseph  Wilkins,  sheriff  of 
Escambia  Coanty,  Florida,  and  ex  officio  marshal  of  the  pro* 
yisional  municipality* of  Pensacola,  under  judgment  and  sen- 
tenoe  pronounced  against  him  on  the  first  day  of  November, 
A*  D.  1892,  by  the  president  of  said  provisional  municipality, 
and  judge  presiding  in  said  municipal  court,  on  a  charge  of 
violating  an  ordinance  of  said  municipality.  The  detentioa 
is  alleged  to  be  unjust  and  contrary  to  law,  and  the  grounds 
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stated  in  the  petition  for  this  allegation  are  as  follows,  yis.: 
That  petitioner  obtained  from  the  collector  of  revenne  of  said 
eounty  a  state  and  countj  license  as  a  liquor  dealer  for  eleo 
tion  precinct  number  12  in  said  Escambia  Conntj,  for  the 
year  'commencing  October  1,  A.  D.  1892^  and  ending  Sep* 
tember  30,  A.  D.  1893;  that  prior  to  obtaining  said  license  he 
complied  in  all  respects  with  the  laws  of  the  stato  of  Florida 
in  reference  to  securing  a  permit  from  the  board  of  county 
eommissioners  of  said  county  for  said  license;  that  said  elec- 
tion precinct  number  12  in  said  county  is  within  the  corporate 
limits  of  the  proyisional  municipality  of  Pensaoola,  and  peti* 
tinner,  at  the  same  time  that  he  obtained  said  state  and  county 
license,  also  obtained  a  license  as  liquor  dealer  for  the  same  pe- 
riod of  time  from  the  collector  of  revenue  of  said  municipality; 
that  after  obtaining  said  licenses,  petitioner  proceeded  to  carry 
on  his  business  as  a  retail  liquor  dealer  in  said  precinct  12, 
within  the  limits  of  said  proyisional  municipality  of  Pensa- 
eola,  when  he  was  arrested,  tried,  and  adjudged  to  pay  a  fine 
of  ten  dollars,  and  to  remain  in  the  custody  of  the  said  sheriff 
and  tz  officio  marshal  until  said  fine  was  paid;  that  petitioner 
was  arrested,  tried,  adjudged  guilty,  and  is  now  deprived  of 
his  liberty  by  said  municipal  court  on  a  charge  of  violating 
an  ordinance  of  said  provisional  municipality,  passed  on  the 
twelfth  day  of  September,  A.  D.  1892,  entitled  '*  An  ordinance 
relating  to  license  taxes,"  and  which  is  as  follows,  vis.:  — 

"  Be  it  ordained  that  the  following  sections  shall  be  added 
to  article  three,  chapter  fifteen,  of  the  code  of  ordinances  of 
this  municipality:  — 

^  Section  5.  That  every  license  shall  state  the  actual  loca- 
tion, by  street  and  number,  at  which  it  shall  be  used;  and  if 
it  be  a  license  for  the  sale  of  malt  or  alcoholic  drinks,  that 
the  location  shall  not  be  changed  without  the  consent  of  the 
board  of  commissioners,  nor  shall  any  license  for  sale  of  malt 
or  alcoholic  drinks  be  used  within  four  hundred  and  fifty  feet 
of  any  school  or  church,  established  at  the  time  ficense  is 
issued,  without  the  consent  of  this  board. 

"  Section  6.  That  no  license  shall  be  transferred  without 
the  approval  of  the  chairman  of  the  finance  committee,  coun- 
tersigned by  the  president  of  the  board." 

Petitioner  admits  that  his  place  of  business  as  liquor  dealer 
was  within  the  limits  of  450  feet  of  an  established  church  in 
said  provisional  municipality  at  the  time  his  said  licenses  were 
granted,  and  that  he  did  not  have  the  consent  of  the  board  of 
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commissioners  of  said  municipality  to  use  said  licenses  within 
said  limits  as  required  bj  said  ordinance;  but  it  is  alleged 
that  said  ordinance  is  not  valid,  for  the  reason  that  said  pro- 
visional municipality  of  Pensacola  has  no  power  or  authority 
under  its  charter  to  pass  or  enforce  such  an  ordinance,  and 
that  it  is  in  conflict  with  the  laws  of  the  state  of  Florida 
regulating  the  business  of  liquor  dealers,  and  in  other  respects 
is  invalid. 

The  sheriff  and  ex  officio  marshal,  in  answer  to  the  writ  of 
habeas  corpus^  states  that  he  detains  the  petitioner  under  a 
commitment  from  the  court  of  the  president  of  the  provisional 
municipality  of  Pensacola,  issued  upon  a  sentence  by  said 
court  that  said  petitioner  pay  a  fine  of  ten  dollars,  or  stand 
committed,  and  that  he  has  not  paid  said  fine.  It  is  also 
stated  in  the  return  that  the  proceedings  against  the  petitioned, 
upon  which  said  commitment  was  issued,  was  upon  an  affi- 
•davit  based  upon  a  duly  ordered  ordinance  of  the  said  muni- 
•cipality,  copies  of  the  affidavit  and  ordinance  being  attached 
to  the  return  as  part  thereof.  The  ordinance  is  the  same  as  that 
eetout  in  the  foregoing  petition,  and  the  affidavit  charges  that  pe- 
titioner, on  the  twenty-fifth  day  of  October,  A.  D.  1892,  within 
the  corporate  limits  of  the  provisional  municipality  of  Pensa- 
cola, said  county  and  State,  *'  being  then  and  there  licensed 
to  sell  malt  and  alcdholic  drinks,  used,  without  the  consent  of 
the  board  of  commissioners  of  the  said  municipality,  the  said 
license  by  selling  malt  and  alcoholic  drinks  within  450  feet 
of  a  church  which  had  been  established  before,  and  was  es- 
tablished at  the  time  the  said  license  was  issued,  in  violation 
of  the  ordinance  of  the  said  provisional  municipality,  in  sach 
case  made  and  provided." 

The  petitioner,  by  his  counsel,  moves  the  court  for  a  dis- 
charge from  custody  for  the  reason  that  the  return  of  the 
sheriff  and  ez  officio  marshal  sets  up  no  sufficient  or  valid 
grounds  for  the  detention  of  said  petitioner. 

The  validity  of  the  ordinance  in  question  is  involved  in  this 
case.  It  is  contended  for  petitioner,  in  the  first  place,  that 
the  provisional  municipality  of  Pensacola  has  no  power  or 
authority  to  pass  such  an  ordinance;  secondly,  that  said  or^ 
dinance  is  in  conflict  with  the  laws  of  the  state  on  the  subject 
of  regulating  the  business  of  liquor  dealers;  and  thirdly,  that 
said  ordinance,  upon  its  face,  is  unjust,  oppressive,  unreason- 
able, and  permits  of  unlawful  discrimination  at  the  uncon- 
trolled discretion  of  the  board  of  city  commissionen.    Con- 
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•ceding  that  the  provisional  municipalitj  of  Pensacola  has  the 
authority  to  paas  an  ordinance  that  no  licenaed  retail  liquor 
dealer  ahall  sell  liquors  within  460  feet  of  any  estahlished 
school  or  ehuTch,  and  that  such  an  ordinance  would  not  be  in 
conflict  with  the  laws  of  the  state  providing  the  manner  of 
obtaining  a  license  to  carry  on  such  business,  still  can  it  pass 
an  ordinance  like  the  one  before  us,  that  no  license  for  the 
sale  of  malt  or  alcoholic  drinks  shall  be  used  within  450  feet 
of  any  church  or  school  established  at  the  time  of  the  issuance 
of  the  license,  without  the  consent  of  the  board  of  commission- 
ors  of  said  municipality?  Several  cases  are  cited  by  counsel 
for  petitioner  wherein  city  ordinances  that  undertook  to  pro- 
hibit dairieSi  markets,  laundries,  and  the  use  of  steam-engines 
without  the  consent  of  municipal  councils  have  been  declared 
▼oid  on  the  ground  that  they  were  not  general  in  their  opera- 
tion and  permitted  unjust  discrimination  in  violation  of  equal 
rights.  The  case  of  State  v.  Mahner,  48  La.  Ann.  496,  declared 
void  an  ordinance  on  the  subject  of  dairies,  making  it  a  pen- 
alty for  persons  to  keep  more  than  two  cows  within  certain 
prohibited  limits  without  the  permission  of  the  city  counciL 
The  court  said:  "There  are  no  conditions  prescribed  upon  which 
the  permit  may  be  granted.  It  is  within  the  power  of  the 
city  council  to  grant  the  privilege  to  some,  to  deny  it  to  others. 
The  discretion  vested  in  the  council  is  purely  arbitrary.  It 
may  be  exercised  in  the  interest  of  a  favored  few.  It  may  be 
controlled  by  partisan  considerations  and  race  prejudices,  or 
by  personal  animosities.  It  lays  down  no  rules  by  which  its 
impartial  execution  can  be  secured,  or  partiality  and  oppres- 
sion prevented."  The  attempted  enforcement  of  an  ordinance 
of  the  city  of  San  Francisco  to  the  effect  that  no  person  should 
carry  on  a  laundry  within  the  corporate  limits  of  said  city  and 
the  county  of  San  Francisco  without  having  first  obtained  the 
consent  of  the  board  of  supervisors,  except  the  same  be  located 
in  a  building  constructed  either  of  brick  or  stone,  gave  rise  to 
much  discussion,  and  the  supreme  court  of  the  United  States 
in  the  cases  of  Yick  Wo  v.  Hophim  and  Wo  Lee  v.  Hopkine^  118 
U.  S.  356,  pronounced  said  ordinance  void.  Under  it  the  city 
authorities,  it  was  said  in  effect,  could  exercise  arbitrary  power 
without  regard  to  the  competency  of  the  persons  applying,  or 
the  propriety  of  the  place  selected  for  the  carrying  on  of  the 
business,  and  also  it  permitted  of  arbitrary  and  unjust  dis* 
criminations  founded  on  race  differences  between  persons 
otherwise  in  similar  circumstances. 
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In  considering  the  effect  of  the  mnnicipal  ordinances  of  th» 
city  of  JackBonyille  in  reference  to  markets,  this  court  said  Id 
City  0/  JaeksonviUe  ▼.  Ledwith,  26  Fla.  163,  23  Am.  St.  Rep. 
S68,  that  *'the  grant  as  to  vending  meats,  et  cetera^  is  one  of 
police  power,  and  it  is  to  be  exercised  upon  considerations 
referable  to  the  public  health  or  welfare  of  the  communitj^ 
and  not  arbitrarily,  nor  to  create  a  monopoly  in  one  or  severat 
persons,  nor  to  prohibit  the  trades  to  which  it  applies.  Though 
under  it  the  hours  of  the  day,  the  places,  and  the  mode  and 
manner  of  and  rules  for  conducting  the  business  may  be  de» 
signated  and  prescribed,  and  the  establishment  of  fixed  places 
of  sale  may  be  prohibited  in  localities  from  which  their  exclu- 
sion  is  dictated  by  sanitary  considerations,  and,  as  in  the  case 
of  markets  affording  reasonably  ample  facilities  for  all  who 
may  desire  to  engage  in  vending  such  articles,  the  sales  may 
be  confined  to  specific  places,  yet  all  this  must  be  done  on 
principles  of  impartial  and  general  regulation  affording  the 
same  rights  to  all  alike  upon  the  same  conditions,  and  not  in 
the  exercise  of  a  partial  and  discretionary  or  arbitrary  will  of 
the  law-making  power,  or  of  any  part  of  it"  Vide  also  Mayor 
etcv, Radeeke,  49  Md.  217;  33  Am.  Rep.  239;  Tiedeman's  Limi- 
tations of  Police  Power,  sees.  86,  102,  103. 

Counsel  for  respondent  concedes  that  the  consent  clause  in 
the  ordinance  before  us  confers  upon  the  board  of  commis- 
sioners the  power  to  discriminate  between  different  Individ* 
uals,  but  he  insists  that  this  does  not  invalidate  the  ordinance. 
He  does  not,  as  we  understand,  maintain  that  the  municipality 
of  Pensacola  can,  under  its  powers,  enact  such  an  ordinance 
in  reference  to  the  ordinary  vocations  of  life  which  a  man  has 
an  inherent  right  to  pursue,  such  as  keeping  a  market,  a  dairy, 
or  conducting  a  laundry,  and  the  like,  but  that  it  does  have 
the  power  to  pass  such  an  ordinance  in  reference  to  the  busi- 
ness of  retail  liquor-dealing  as  a  part  of  the  police  power  of 
the  state  delegated  to  it  This  proposition,  it  is  evident,  con* 
tains  two  essential  elements,  both  of  which  are  necessary  to 
its  maintenance.  The  first  is,  that  the  legislative  power  of  the 
state  over  the  subject  of  retailing  intoxicating  liquors  extends 
far  enough  to  authorize  an  arbitrary  discrimination  between 
individuals  similarly  situated  who  apply  for  permission  to 
sell;  and  the  second  is,  that  the  legislature  has  conferred  such 
power  upon  the  provisional  municipality  of  Pensacola.  If  we 
were  to  concede,  under  the  authorities  cited  by  counsel  for 
respondent,  Trageser  v.  Oray,  73  Md.  250;  25  Am.  St  Rep.  587; 


June,  1892.]  Ex  parte  Tabiseh.  41 

Ex  parte  ChriaUnien,  85  Cal.  208;  WUliams  v.  Waller,  107  N.  C, 
334;  Mugler  v.  Kanaae,  123  IT.  S.  623;  Crowley  v.  ChrUtenun^ 
137  n.  S.  86,  that  the  first  element  of  the  proposition  is  main- 
tainable, this  would  not  be  sufficient  to  sustain  the  ordinance 
in  question  unless  the  second  one  is  also  correct  to  its  fullest 
extent 

It  is  not  contended  that  there  is  anj  special  grant  of  power 
to  the  provisional  municipality  of  Pensacola  outside  of  the 
general  powers  conferred  on  municipalities  contained  in  the 
general  act  for  the  incorporation  of  cities  and  towns.    The 
power,  it  is  claimed,  is  found  in  section  696  of  the  Revised 
Statutes,  which  provides  that  ^  the  city  or  town  council  shall 
have  power  to  regulate  and  restrain  all  tippling,  bar-rooms, 
and  all  places  where  beer,  wine,  or  spirituous  liquor  of  any 
kind  is  sold  at  retail,  or  to  be  drank  upon  the  premises  where 
sold,^  and  '*  to  require  all  such  places  to  be  kept  and  used 
subject  to  such  reasonable  regulations  as  the  council  may  pre- 
scribe."   The  petitioner  has  received  his  licenses  to  retail,  and 
has  complied  with  the  law  in  reference  to  obtaining  the  per- 
mit of  the  board  of  county  commissioners  for  this  purpose. 
The  statutory  regulation  in  reference  to  obtaining  the  permit 
to  retail  is  found  in  sections  865,  866,  and  867  of  the  Revised 
Statutes.    No  question  arises  here  under  article  19  of  the  con- 
stitution of  1885,  or  the  statutes  passed  in  pursuance  thereof, 
as  it  does  not  appear  that  any  election  has  been  held  in  E»* 
cambia  County  thereunder.    The  sections  of  the  Revised  Sta^* 
utes  above  referred  to  —  section  696,  granting  to  cities  and 
towns  the  right  to  regulate  and  restrain  bar-rooms  and  places 
where  liquors  are  retailed,  and  the  other  sections,  from  866  to 
868  inclusive,  providing  the  manner  of  obtaining  a  permit  and 
license  to  retail  liquors  —  must,  if  possible,  be  construed  in 
harmony  with  each  other.    The  latter  sections  provide  that 
any  person  desiring  to  retail  liquors,  wines,  or  beer  in  any 
election  district  in  any  county  in  this  state  shall  make  appli- 
cation to  the  board  of  county  commissioners  of  the  county  for 
a  permit  to  sell  the  same,  and  this  application  must  be  signed 
by  a  majority  of  the  registered  voters  of  said  district,  as  shown 
by  the  registration  list  at  the  date  of  application.    There  are 
other  requirements,  not  necessary  to  mention  here,  such  a9 
witnessing  the  signatures  of  the  signers,  affidavit  of  the  appli- 
cant, and  publication  of  the  application.     These  sections  pro- 
vide a  test  as  to  the  personal  fitness  of  the  applicant  to  engage 
in  the  business  of  retail  liquor-selling  in  counties  and  districts 
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where  the  right  to  sell  has  not  been  denied  bj  vote  under  the 
local-option  provisions  in  sections  857  to  864:  State  v.  Brotm, 
19  Fla.  563;  State  ▼.  County  CommisHonerB,  22  Fla.  1;  Bxitler 
▼.  State^  25  Fla.  847.  The  constitution  has,  hj  article  19, 
provided  a  way  bj  election  for  absolute  prohibition,  and  the 
legislature  has  provided  for  the  election  under  this  article: 
Rev.  Stats.,  sees.  857-864.  It  not  appearing  that  any  election 
has  been  held  in  Escambia  County  on  the  subject  of  retailing 
liquors,  there  is  no  absolute  prohibition  therein  under  the 
local-option  provisions  of  the  statute. 

The  petition  statute,  however,  is  in  force,  and  a  compliance 
with  its  requirements  entitles  the  applicant  to  sell  under  state 
regulation.  It  is  not  questioned  here,  and  there  can  be  no 
doubt,  that  its  provisions  apply  to  election  districts  within 
the  limits  of  municipal  corporations  as  well  as  to  districts  in 
the  interior  of  counties.  We  then  have  a  constitutional  pro* 
vision  to  prohibit  absolutely  by  vote,  and  also  a  statutory 
regulation  as  to  the  personal  fitness  of  an  applicant  to  engage 
in  the  business  where  no  negative  vote  has  been  had,  and 
these  provisions  applying  to  retailing  within  the  limits  of 
municipal  corporations.  We  have  no  doubt  that  a  retailer 
who  has  entitled  himself  to  engage  in  the  business  undei 
state  regulation  within  the  limits  of  a  municipal  corporation 
is  also  subject  to  such  reasonable  regulations  and  restraints 
as  the  municipal  authorities  may,  in  a  proper  way,  impose, 
but  such  municipal  regulation  and  restraint  cannot  go  to  the 
extent  of  arbitrary  discrimination,  as  to  locality  in  the  dis- 
trict, between  persons  who  have  been  recommended  under  the 
statute  as  suitable  persons  to  engage  in  the  business.  To  per- 
mit municipal  regulation  to  this  extent  would  be  a  denial  of 
the  right  secured  under  the  statute  as  to  personal  fitness  to 
engage  in  the  business  of  retailing  liquors. 

Conceding  that  the  municipal  authorities  can,  in  the  right- 
ful exercise  of  police  power,  prohibit  in  toto  the  use  of  a  license 
obtained  under  state  regulation  within  450  feet  of  a  school  or 
church,  still,  to  permit  some  to  use  such  a  license  within  said 
limits  and  deny  it  to  others,  at  the  discretion  of  the  board  of 
commissioners  of  said  municipality,  would  be  the  exercise 
of  arbitrary  discrimination  between  persons  who  had  been 
recommended,  as  provided  by  law,  as  suitable  persons  to 
engage  in  such  a  business.  If  a  municipal  corporation  can 
ever  exercise  such  a  power  as  this,  even  in  reference  to  retail* 
ing  liquor,  it  must  be  clearly  and  unmistakably  granted.   We 
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do  not  think  sncli  power  can  be  claimed  fer  mnniclpal  bodies 
under  section  696  of  the  Revised  Statates,  especially  when 
<x>n8tnied  in  connection  with  state  regnlation  on  the  subject 
-of  retailing  liquor. 

The  authorities  cited  by  counsel  for  respondent  to  sustain 
the  power  of  the  commissioners  of  the  municipality  of  Pensa- 
cola  to  require  their  consent  to  retail  within  the  prohibited 
limits  are  Ex  parte  Christensen,  85  Cal.  208;  Crowley  v.  C&rtf- 
ten^en,  187  U.  8.  88,  and  Perry  v.  Salt  Lake  City,  26  Pac.  Rep. 
73d  (Utah),  Jan.  30,  1891.  The  ordinance  called  in  question 
in  the  first  case  provided  that  ^^  no  license  as  a  retail  liquor 
dealer,  or  as  a  grocer  and  retail  liquor  dealer,  shall  be  issued 
by  the  collector  of  licenses,  unless  the  person  desiring  the 
same  shall  have  obtained  the  written  consent  of  a  majority  of 
the  board  of  police  commissioners  of  the  city  and  county  of 
San  Francisco  to  carry  on  or  conduct  said  business;  but  in 
case  of  refusal  of  such  consent,  upon  application,  said  board 
of  police  commissioners  shall  grant  the  same  upon  the  written 
recommendation  of  not  less  than  twelve  citizens  of  San  Fran- 
cisco owning  real  estate  in  the  block  or  square  in  which  said 
business  of  retail  liquor  dealer  or  grocery  and  retail  liquor 
dealer  is  to  be  carried  on." 

The  objection  raised  to  this  ordinance  was  that  it  makes  the 
license  depend  upon  the  arbitrary  will  and  pleasure  of  the 
board  of  police  commissioners  in  the  first  instance,  and  of 
the  twelve  property-owners  in  the  second.  This  objection  was 
overruled,  and  the  court  said:  ''Whatever  force  this  objection 
might  have  in  reference  to  licenses  to  carry  on  the  ordinary 
avocations  of  life  which  are  not  supposed  to  have  any  injuri- 
ous tendency,  it  has  no  force  in  the  present  case.  It  is  well 
settled  that  the  governing  power  may  prohibit  the  manufac- 
ture  and  trafiSc  in  liquor  altogether,  provided  only  that  it  does 

not  interfere  with   interstate  commerce And   if  the 

governing  power  can  prohibit  a  thing  altogether,  it  can  im- 
pose such  conditions  upon  its  existence  as  it  pleases.''  This 
ordinance  was  sustained  by  the  supreme  court  of  the  United 
States  in  the  case  of  Crowley  v.  Christenaen^  137  IT.  S.  86.  As 
is  stated  in  the  last  case,  the  constitution  of  California  pro* 
vides  that  "  any  county,  city  or  town,  or  township  may  make 
and  enforce  within  its  limits  all  such  local,  police,  sanitary 
and  other  regulations  as  are  not  in  conflict  with  general  law." 
To  the  same  effect  in  principle  is  the  case  of  Trageser  v.  Oray^ 
73  Md.  250;  25  Am.  St.  Rep.  587.    Neither  of  the  above  cases 
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disclosM  tbat  tbere  was  anj  state  regulation  on  the  subject 
of  retailing,  and  hence  the  decisions  were  made  on  oonditione 
tbat  do  not  exist  in  the  case  before  us. 

In  the  case  of  Perry  v.  Salt  LaU  City^  25  Pac.  Rep.  739,  the 
supreme  court  of  Utah  held  that  the  grant  of  power  to  citj 
councils  to  license,  regulate,  and  tax  whisky  selling  conferred 
a  wide  but  not  an  arbitrary  discretion  as  to  persons  applying  for 
license  to  sell,  as  to  places  where  sales  are  to  be  made,  and  as 
to  the  number  of  licenses  to  be  granted,  and  that  such  discretion 
may  be  exercised  in  respect  to  each  individual  case  when  ap- 
plication is  made,  if  the  matter  has  not  been  regulated  by  or- 
dinance. The  statute  under  which  this  decision  was  made 
gave  to  city  councils  power  to  license,  regulate,  and  tax  the 
sales  of  intoxicating  liquors,  and  determine  the  amount  to  be 
paid  for  such  license;  but  it  was  provided  that  such  license 
should  not  extend  beyond  the  municipal  year  in  which  it  may 
be  granted,  and  that  said  councils  shall  require  of  all  appli- 
cants a  bond  with  like  conditions  as  required  by  the  general 
laws  of  the  territory  in  that  respect.  Further  provision  was 
made  in  the  statute  that  counties  in  which  cities  are  situated 
shall  not  require  any  additional  license  to  that  issued  by  a 
city.  Another  section  in  the  criminal  code  prohibited  the  sell* 
ing  of  intoxicating  liquors  to  any  person  at  certain  places. 
It  was  said  by  the  court  expressly  in  the  above  case  that  *'  the 
power  to  license,  regulate,  and  tax  the  sale  or  disposition  of 
intoxicating  liquors  within  its  limits  is  possessed  by  Salt  Lake 
City,  except  so  far  as  it  is  regulated  by  the  above  provisions.'^ 
The  statute  referred  to  did  not  undertake  to  regulate  in  a  dif- 
ferent  way  the  matters  upon  which  the  city  council  in  the 
case  before  the  court  acted. 

Our  decision  in  the  case  at  bar  rests  upon  the  conclusion 
that  the  grant  to  municipal  corporations  to  regulate  and  re* 
strain  will  not  permit  the  enactment  of  an  ordinance  under 
which  arbitrary  discrimination  may  be  made  in  respect  to 
matters  which  are  exclusively  under  statutory  control  and 
regulation.  In  the  absence  of  an  express  declaration  of  in- 
tention to  that  effect,  it  must  not  be  assumed  that  the  legisla- 
ture proposed  by  the  grant  of  power  to  municipal  corporations 
to  regulate  and  restrain  retail  liquor  dealing,  to  confer  upon 
them  the  power  to  contravene  and  defeat  state  policy  by  ordi- 
nances inconsistent  with  the  laws  of  the  state  on  the  subject* 
The  personal  fitness  of  an  applicant  to  retail  in  any  plaoe^ 
whether  within  the  limits  of  a  municipal  corporation  or  in  the 
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interior  of  a  county,  ib  regulated  by  state  law,  and  we  think 
that  municipal  authorities  have  no  right  to  arbitrarily  dis- 
criminate between  individuals  to  any  extent,  based  solely  on 
account  of  personal  fitness.  It  is  evident  that  the  ordinance 
in  question  permits  of  such  discrimination,  and  for  this  rea- 
son we  think  it  is  void:  1  Dillon  on  Municipal  Corporations, 
4th  ed.,  sec.  829;  Oity  of  CanUm  v.  Niat,  9  Ohio  St.  439; 
Thompson  v.  City  of  Mount  Vernon^  II  Ohio  St.  688;  Mayor  etc. 
V.  Thame,  7  Paige,  261;  Smith  v.  Mayor  etc.,  3  Head,  245;  Rob- 
inson V.  Mayor  ete.^  1  Humph.  156;  34  Am.  Dec.  625;  Foster 
▼.  Brown,  55  Iowa,  686;  Town  of  New  Hampton  v.  Conroy^  56 
Iowa,  498;  State  v.  Ferguson,  33  N.  H.  424;  Ex  parte  Levy,  48 
Ark.  42;  61  Am.  Rep.  550. 

The  mere  fact  that  provision  is  made  by  state  regulation  for 
securing  the  license  to  sell  does  not  in  our  judgment  exclude 
all  municipal  regulation  or  restraint  of  such  business  within 
corporate  limits,  but  to  what  extent  such  regulation  or  restraint 
can  go  it  is  not  necessary  to  say,  as  the  ordinance  in  question 
is  void  because  it  permits  of  arbitrary  discrimination  in  refer- 
ence to  matters  which  are  now  exclusively  under  statutory 
regulation,  and  which  have  not  been  delegated  to  municipal 
bodies. 

The  other  questions  discussed  are  not  decided,  inasmuch  as 
the  rightful  detention  of  petitioner  depends  upon  the  validity 
of  the  ordinance  set  up  in  the  petition.  This  being  void  for 
the  reasons  assigned,  no  other  matters  become  essential  to  the 
disposition  of  the  case.  The  motion  must  be  sustained  and 
the  petitioner  discharged,  and  it  is  ordered  accordingly. 


Mmt idPAL  Ck>BpoBATioNB  —  Omdinakom  ^  Salb  or  ImoxxoATiKa  Li« 
qooBS.  —  A  eity  may  impose  a  hearier  penalty  for  eelliiig  liquor  in  riolation 
ef  ita  ordinanoee  regnlating  anoh  tale  than  the  penalty  prorided  by  the  gen* 
erai  laws  of  the  state  prohibiting  tiie  sale  of  each  liquor  in  a  less  qaanti^ 
than  a  gallon:  OUy  qf  Pekm  v.  Snubel,  21  BL  464;  74  Am.  Deo.  106,  and 
note;  bnt  a  by-law  prohibiting  the  sale  of  liqnor  by  persons  within  the  limits 
of  a  town,  when  by  a  general  law  the  sale  of  liquors  is  licensed,  is  in  oonfliol 
with  the  latter  and  void:  Rchinmm  ▼.  Meteor,  1  Humph.  166;  84  Am.  Deo. 
626»  and  extended  note  discnasing  the  restriotions  placed  npon  the  passage 
of  ordinanoee  by  mnnioipsl  oorporations.  See  note  to  Siate  v.  CUaH^  61  Am. 
Dec.  614,  on  the  power  of  mnnioipal  corporations  to  regulate  the  sale  o( 
liquors;  also^  note  ts  OommotiweaUk  t.  KtmUitt^  S6  Am.  Deo.  SM 
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ELionoNS  «  OovflTRUonov  of  SrATomL «  Stateta  tanfi^  t»  BhA  «  eftU 
Mn  in  the  •x«rois6  of  tha  rif^ht  to  rota  ihoald  be  liberally  eaostraed  m 
hit  favor,  tad  azaaptiona  which  azdada  a  balloi  ahoold  be  leafaicUd 
mthar  than  axtandad,  ao  aa  to  admit  tha  ballot  if  tlio  apirit  and  intn* 
tion  of  tha  law  ia  not  Tiolatad,  although  a  liberal  oouait  action  would 
f  iolata  it.  The  raault  as  ahown  by  tha  ballota  depoaited  by  legal  elea- 
ton  mnat  not  ba  aat  aaida  except  for  canaea  plainly  within  the  pnrriew 
of  thaatatnta. 

Iliotioiis  — Power  to  Rboulati  bt  8TATim.~It  ia  within  tlia  power 
of  tha  legialatora  to  make  reaaonabla  regnlationa  aa  to  ballivta,  to  the 
end  of  preaerring  tha  pnrity  of  electiona  and  the  independenee  of 
TOtera;  and  the  legtalatnre  may  also  declare  a  rule  of  CTidence  by'wbieh 
frand  in  a  parttcalar  case  shall  be  oonclaatTely  eatabliahed  withoot  in- 
quiring into  the  fact  whether  it  doee  or  does  not  exiak 

BLiOTiOMa  —  Statute  when  Mandatobt.  «  When  a  atatata  diatiaoUy  da> 
dares  that  ballots  having  a  distinguishing  mark  upon  them  shall  not  ba 
received,  or  ahall  ba  rejected,  it  ia  to  be  construed  aa  mandatory  and 
not  as  directory. 

Bliotion a  —  Ballots  —  Oonstruotion  of  Statute.  —  A  atatnto  ^widing 
that  a  ballot  ahall  ba  of  plain  white  paper,  clean  and  ovon  cnt^  withoat 
ornament,  deaignation,  mntilation,  aymbol,  or  mark  of  any  kind  what* 
aoavar,  except  the  name  or  namea  of  the  peraon  or  peraona  to  be  voted 
for,  and  the  office  to  which  such  person  or  peraona  are  intended  to  ba 
chosen,  tha  word  *' designation "  is  to  be  construed  to  intend  only  dea> 
ignationa  in  tha  nature  of  ornamenta,  mntilationa,  aymbolak  or  marki^ 
aa  distinguished  from  words  and  writing;  and  ballota  containing  tha 
words  ''National  Republican  ticket**  and  "Free  Suffrage  ticket"  en 
the  inside  and  body  of  the  ballot  are  not  illegal,  nor  within  the  con* 
demnation  of  tha  statute. 

WiUiam  B.  Lamar^  attomey-generalf  Wall  and  FFofi,  and 
Shackleford  and  Palmer^  for  the  plaintiff. 

R.  W.  WUliam$  and  T.  P.  Uoyd,  for  the  defendant 

Ranby,  C.  J.  Referring  to  the  defendant's  answer  as 
amended,  it  appears  that  he  claims  to  have  received  808 
votes,  and  that  the  relator  received  297,  although  the  original 
official  canvass  returned  the  vote  as  290  for  defendant  and 
297  for  relator. 

The  point  to  be  decided  is  that  of  the  legality  or  illegality 
of  at  least  nine,  if  not  eleven,  ballots  which  were  thrown  out  by 
the  inspectors  at  precinct  5  in  their  canvass.  The  objection  to 
the  ballots  is  that  they  have  on  their  face,  or  the  side  on  which 
are  the  names  of  the  persons  and  offices,  the  words  '*  National 
Republican  ticket"  and  "  Free  Suffrage  ticket,"  the  former  in- 
tervening the  words  '*  For  Electors  of  President  and  Vioe* 
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Preaidenf  (ihe  initial  words  of  tbo  ticket)  and  the  names  of 
the  candidates  for  these  ofSces,  and  the  letters  or  words  ^*  Free 
Suffrage  ticket"  being  about  the  middle  of  the  ballot  and 
intervening  the  names  of  the  candidates  for  justices  of  the 
supreme  court  and  the  words  ^*  For  Senator  from  the  Ninth 
Senatorial  District,  A.  S.  Mann.''  The  offices  preceding  the 
expression  ^Free  Suffrage  ticket"  are  electors  of  President 
and  Vice-President,  representative  in  the  fifty-first  Congress, 
and  state  officers,  whereas,  those  following  it  are  senator  from 
the  district  indicated,  and  member  of  the  House  of  Represen- 
tatives from  the  county,  and  the  county  officers. 

The  objection  to  these  ballots  is  based  upon  the  twenty* 
third  section  of  the  general  election  law  of  June  7,  1887, 
chapter  3704  of  the  statutes,  which  section  is  as  follows:  ''The 
voting  shall  be  by  ballot,  which  ballot  shall  be  plain  white 
paper,  clear  and  even  cut,  without  ornaments,  designation, 
mutilation,  symbol,  or  mark  of  any  kind  whatsoever,  except 
the  name  or  names  of  the  person  or  persons  voted  for  and  the 
office  to  which  such  person  or  persons  are  intended  to  be  cho- 
sen, which  name  or  names  and  office  or  offices  shall  be  written 
or  printed,  or  partly  written  and  partly  printed,  thereon  in 
black  ink  or  with  black  pencil,  and  such  ballot  shall  be  so 
folded  as  to  conceal  the  name  or  names  thereon,  and,  so  folded, 
shall  be  deposited  in  a  box  to  be  constructed,  kept,  and  dis- 
posed of  as  hereinafter  provided,  and  no  ballot  of  any  other 
description  found  in  any  election  box  shall  be  counted." 

A  consideration  of  aajudications  in  other  states  on  statutes 
of  the  same  general  character,  and  of  other  authorities,  will 
aid  us  in  reaching  a  correct  understanding  of  the  statute  of 
1887,  and  in  solving  the  question  as  to  whether  or  not  the  bal- 
lots in  controversy  fall  under  its  condemnation. 

In  Commonwealth  v.  Woelper  ei  aZ.,  8  Serg.  &  B.  29,  8  Am. 
Dec.  628,  a  by-law  of  a  Lutheran  congregation,  incorporated, 
provided  that  if,  ''besides  the  names,  there  are  other  things 
upon  the  tickets,"  they  should  not  be  counted,  and  tickets  cast 
in  favor  of  certain  persons  for  vestrymen  had  an  engraving  of 
an  eagle  on  them;  and  they  were  held  to  be  illegal,  the  rea- 
son given  by  one  of  the  judges  being  that  the  eagle  might  be 
seen  by  the  inspectors  even  when  the  ballot  was  folded,  and 
that  it  deprived  voters  who  did  not  vote  such  tickets  of  the 
secrecy  which  the  ballot  was  intended  to  secure. 

The  provision  of  an  Indiana  act  of  1867  is,  that  all  ballots 
shall  be  "  written  or  printed  on  plain  white  paper,  without  any 
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distinguishing  marks  or  other  embellishments  thereon  except 
the  names  of  the  candidates  and  the  office  for  which  thej  are 
voted,  and  inspectors  of  election  shall  refuse  all  ballots  offered 
of  any  other  description;  provided  that  nothing  herein  shall 
<!iFqualify  the  voter  from  writing  his  name  on  the  back  thereof.** 
In  Druliner  v.  State,  29  Ind.  308,  ninety-eight  ballots  were  cast 
for  Weaver  and  forty-six  for  Druliner,  and  they  were  all  printed 
on  plain  white  paper;  and  with  the  exception  that  the  words 
''City  Union  ticket''  were  printed  on  the  face  or  inside  of 
those  cast  for  Weaver,  there  was  nothing  printed  or  written 
on  any  of  them  except  the  names  of  the  candidates  and  the 
offices.  It  was  held  that  the  act  was  intended  to  protect  the 
elector  from  undue  influence  and  control  by  others,  and  to  se- 
cure to  him  entire  freedom  of  opinion  in  the  exercise  of  the 
elective  franchise,  by  enabling  him  to  cast  his  vote  in  such  a 
manner  as  would  prevent  others  who  from  their  peculiar  rela* 
tions  to  him  might,  by  intimidation  or  otherwise,  seek  to  con- 
trol his  vote,  from  being  able  to  determine  from  the  color  of 
his  ticket  or  some  distinguishing  mark  thereon  the  party  or 
person  for  whom  he  voted;  and  that  this  purpose  would  seem 
to  be  secured,  as  far  as  legislative  enactment  could  effect  it, 
by  requiring  all  ballots  cast  to  be  uniform  in  external  appear- 
ance, and  that  therefore  the  act  could  not  be  construed  to  pro- 
hibit a  distinguishing  mark  on  the  inside  of  the  ballot 

This  conclusion  was  aided,  as  appears  in  the  reasoning  of 
the  court,  by  the  fact  that  the  act  did  not  (particularly  when 
considered  in  connection  with  statutory  provisions  requiring 
that  ballots  when  presented  should  be  put  "  unopened ''  into 
the  ballot-box  and  not  be  opened  or  marked  by  the  inspec- 
tors by  "folding  or  otherwise")  authorize  the  inspectors  and 
judges  to  reject  a  ballot  upon  the  discovery  of  such  a  mark  or 
embellishment  at  the  time  of  counting  out  the  ballots  as  could 
not  be  seen  by  the  inspector  at  the  time  the  ballot  was  voted. 

The  same  conclusion  was  reached  in  Stanley  v.  Mardy^  85 
Ind.  275,  and  MillhoUand  v.  Bryant,  39  Ind.  368,  where  the 
words  "Republican  ticket,"  or  "Republican  county  ticket," 
or  "  Republican  township  ticket,"  were  printed  at  the  head 
and  on  the  inside  of  the  ballot. 

In  State  v.  Adams,  65  Ind.  393,  the  information  showed 
that  the  relator  received  12,851  votes  and  the  defendant 
12,899,  and  that  the  ballots  cast  for  relator  were  headed  on 
the  inside  "Democratic  ticket"  and  "National  ticket,"  and 
those  voted  for  defendant  "  Republican  ticket,"  and  that  five 
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Ihonsand  of  thofle  east,  received,  and  connted  for  defendant 
were  printed  in  aach  a  manner  that  the  words  ^*  Republicaiv 
ticket "  could  be  seen  on  the  outside,  and  were  seen  by  the 
inspectors,  but  that  such  was  not  the  case  as  to  the  ballots 
cast  for  relator.  The  conclusion  and  reasoning  of  the  court 
is  embodied  in  the  following  language:  ^  To  push  the  mean- 
ing of  the  statute  to  the  extreme  of  holding  that  the  inspeo* 
tors  of  elections  shall  refuse  to  receive  ballots  because  the 
printing  upon  the  inside,  which  is  not  unlawful,  can  be  seen 
on  the  outside  through  the  paper,  we  think  would  be  a  most 
unwarrantable  construction  of  its  language.  The  irregularity 
or  malconduct  in  the  inspectors  in  receiving  such  ballots  can- 
not affect  the  case  if  the  votes  cast  thereby  are  otherwise  legal; 
for  it  is  enacted  that  *no  irregularity  or  malconduct  of  any 
member  or  officer  of  a  board  of  judges  or  canvassers  shall  set 
aside  the  election  of  any  person,  unless  such  irregularity  or 
malconduct  was  such  as  to  cause  the  contestee  to  be  declared 
elected  when  he  had  not  received  the  highest  number  of  legal 
votes'";  dting  Dobym  r.  Weadan^  60  Ind.  298;  Alien  v.  Craw^ 
48  Ind.  801;  Hadley  v.  Outridge,  68  Ind.  302.  In  8taU  v. 
IPoMon,  99  Ind.  261,  the  decision  was,  that  the  requirement 
as  to  plain  white  paper  prescribes  no  grade,  quality,  or  thick- 
ness of  paper  nor  absolute  uniformity.  The  object  of  the  stat- 
ute, says  the  opinion,  was  undoubtedly  to  secure  the  privacy 
of  the  ballot;  but  if  a  voter  uses  a  ballot  which  comes  within 
the  letter  of  the  statute,  his  vote  is  not  to  be  rejected  because 
the  quality  or  grade  of  the  paper  upon  which  it  is  printed 
differs  from  that  of  others  which  also  comes  within  the  letter 
of  the  statute,  even  though  the  difference  be  so  perceptible  as 
to  partially  destroy  the  privacy  of  the  ballot. 

In  California,  the  statute  (section  1191  of  the  Political 
Code)  provided  that  no  ticket  should  be  used  at  any  election 
or  circulated  on  the  day  of  election  unless  written  or  printed 
on  paper  furnished  by  the  secretary  of  state  or  on  paper  in 
every  respect  like  such  paper,  and  is  four  inches  in  width  and 
twelve  inches  in  length  or  within  an  eighth  of  an  inch  of  such 
size;  and  if  printed,  unless  the  names  are  in  black  ink  and  in 
long  primer  capitals, — the  name  of  the  office  in  small  capitals 
and  of  the  person  in  large  capitals, — and  both  without  spaces, 
except  between  the  different  words  or  initials  in  each  line,  and 
with  specified  margins;  and  if  printed,  the  lines  are  straight 
and  the  matter  single-leaded;  and  if  written,  no  sign  appears 
when  the  paper  is  folded;  and  unless  it  is  free  from  every 
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mark,  character,  or  device  or  thing  that  woald  enable  Mxy 
•person  to  diBtingnish  it  hj  the  back,  or,  when  folded,  from 
anj  other  lej^al  ticket  or  ballot  And  section  1207  enacts 
that  when  a  ballot  found  in  any  ballot-box  bears  upon  it  anj 
impression,  device,  color,  or  thing,  or  is  folded  in  any  manner 
intended  to  designate  or  impart  knowledge  of  the  person  who- 
voted  such  ballot,  it  must  with  all  its  contents  be  rejected;, 
and  section  1208,  that  when  a  ballot  found  in  any  ballot-box 
does  not  conform  to  the  requirements  of  section  1191,  it  most 
with  all  its  contents  be  rejected. 

In  Kirh  v.  Rhoade$f  46  CaL  899,  ballots  were  objected  to  be» 
cause  they  were  not  printed  in  long  primer  capitals  and  the- 
lines  were  double-leaded,  and  the  conclusion  of  the  court  was- 
that  they  should  be  counted;  and  the  view  expressed  in  the- 
opinion  is  that  a  ballot  should  not  be  rejected  simply  because 
it  differs  from  regulations  prescribed  in  the  code  over  which 
the  elector  had  no  control,  such  as  its  size,  the  kind  of  paper 
on  which  it  is  printed,  or  the  character  of  the  type  or  leading: 
used  in  printing;  that  it  was  clear  from  the  testimony  that 
none  but  an  expert  with  his  dividers  in  his  hands  could  poe» 
sibly  tell  whether  or  not  a  given  ticket  complied  with  the  re- 
quirements of  the  law;  and  to  reject  such  tickets  cast  in  good 
faitii  by  a  qualified  elector  would  be  to  destroy,  instead  of 
protect,  the  freedom  and  purity  of  elections;  that  to  defeat 
the  will  of  the  people  in  any  election  it  would  only  be  neoes^ 
sary  to  furnish  the  electors  or  a  portion  of  them  with  tickets- 
in  which  the  printed  lines  were  one  sixty-fourth  part  of  an 
inch — the  difference  in  space  occupied  by  double  and  single 
leaded  lines  —  further  apart  than  is  required  by  the  code. 
There  are,  however,  says  the  opinion,  other  requirements  of 
the  code  within  the  power  of  the  elector  to  control,  and  these,, 
if  willfully  disregarded,  should  cause  his  ballot  to  be  rejected^ 
he  can  see,  for  instance,  that  his  ballot  is  *'  free  from  every 
mark,  character,  device,  or  thing  that  would  enable  any  one- 
to  distinguish  it  by  the  back";  and  if,  in  willful  disregard  of 
law,  he  places  a  name,  number,  or  other  mark  on  it,  he  cannot 
complain  if  his  ballot  is  rejected  and  he  loses  his  vote.  In 
WyTtian  v.  Lemon^  51  Cal.  278,  it  was  held  that  if  an  elector 
uses  ink  to  scratch  names  from  his  ballot,  and  by  that  means- 
the  ballot  becomes  discolored,  such  discoloration  is  not  a  maik 
designed  to  distinguish  the  ballot  from  other  legal  ballotOi. 
and  will  not  authorize  its  rejection. 

In  Coffey  v.  Edjnonds^  58  CaL  521,  a  ballot  had  the  words 
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^For  President,  Hancock  and  English,''  written  in  pencil 
npon  its  face  under  the  words  at  the  top  of  the  names  Elev- 
enth Senatorial  District.  It  had  also  on  its  face  '*  For  judge 
of  the  superior  court,  M.  A.  Edmonds,"  and  was  counted  for 
Edmonds,  the  candidate  of  the  Republican  party,  and  it  was 
held  that  the  words  "  For  President,  Hancock  and  English," 
written  on  the  ballot,  did  not  vitiate  it,  and  that  it  had  no 
"  mark  or  thing  thereon  bj  or  from  which  it  could  be  ascer- 
tained what  persons  or  what  class  of  persons  used  or  voted  it ": 
PoL  Code,  sec.  1197.  In  Reynolds  v.  Snow^  67  CaL  497,  it  was, 
however,  decided  that  a  ballot  only  eight  inches  and  a  half  in 
length  was  properly  rejected. 

In  Texas  a  statute  of  1879  enacted  that  all  ballots  shall  be 
written  or  printed  on  plain  white  paper,  '*  without  any  picture, 
sign,  vignette,  device,  or  stamp  mark,  except  the  name  of  the 
political  party  whose  candidates  are  on  the  ticket;  provided, 
such  ballots  may  be  written  or  printed  on  plain  white  foolscap^ 
legal  cap,  or  letter  paper;  provided,  that  all  ballots  contain- 
ing the  name  of  any  candidate  pasted  over  the  name  of  any 
other  candidate  shall  not  be  counted  for  such  candidate  whose 
name  is  so  pasted,  and  any  ticket  not  in  conformity  with  the 
above  shall  not  be  counted  in  counting  the  votes,  and  no  ticket 
not  numbered  as  provided  shall  be  counted." 

This  statute  has  been  before  the  supreme  court  of  that  state 
several  times.  In  8tat$  v.  Phillips^  63  Tex.  390,  51  Am.  Rep. 
646,  ballots  sufficient  in  number  to  control  the  result  of  the 
election  were  objected  to  as  illegal  on  account  of  their  being 
^diamond-shaped."  This  was  urged  to  be  a  '^device,"  within 
the  meaning  of  the  act,  but  it  was  held  that  the  word  *Me- 
vice,"  as  used,  meant  a  figure,  mark,  or  ornament  of  a  similar 
character  with  the  ^^  pictures,  sig^s,"  etc.,  enumerated  in  the 
same  connection  and  placed  upon  the  ticket  in  a  like  manner; 
that  the  decisions  tend  rather  to  restrict  the  exceptions  which 
exclude  a  ballot  than  to  extend  them,  and  to  admit  the  bal- 
lot if  the  spirit  and  intention  of  the  law  is  not  violated,  al- 
though a  literal  construction  would  vitiate  it;  citing  Drvliner 
V.  State,  29  Ind.  808;  Stanley  v.  Manly,  85  Ind.  275,  and  Kirk 
V.  Rhoads,  46  Cal.  398.  In  reply  to  the  argument  that  the 
purpose  of  the  statute  was  to  preserve  the  secrecy  of  the  ballot 
and  the  independence  of  the  voter,  and  that  this  would  be  de- 
feated by  such  ballots  as  those  in  question,  it  is  observed:  ''If 
this  were  the  case  we  should  not  feel  justified  in  extending  the 
provisions  of  the  statute  beyond  the  legal  import  of  its  terms. 
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•  .  •  .  The  reiiuU  ae  shown  by  the  tickets  deposited  bj  legal 
electors  mast  not  be  set  aside  except  for  causes  plainly  within 
the  purview  of  the  law."  It  is  further  observed  in  substance 
that  if  the  law-making  power  had  supposed  the  same  evil  re-> 
suits  as  to  destroying  the  secrecy  and  independence  of  the 
ballot  would  follow  from  allowing  tickets  to  be  made  in  dif- 
ferent shapes  ss  from  color  and  other  prohibited  featurea,  it 
doubtless  would  have  prescribed  the  form  of  tickets. 

The  tickets  are  said  to  be  somewhat  in  the  shape  of  a  rhom- 
boid, and  not  only  are  they  not  illegal  from  being  of  this  shape, 
as  the  statute  does  not  prescribe  any  shape,  but  they  are 
easily  folded  in  such  a  manner  as  to  render  it  impossible  finr 
the  closest  observer  to  tell  of  what  shape  the  paper  is  when 
spread  out  to  its  full  size,  and  the  spirit  and  intention  of  the 
law  are  not  violated  by  their  use,  or  the  secrecy  of  the  ballot 
or  independence  of  the  voter  interfered  with  by  their  use. 

In  Owens  v.  SiaU^  64  Tex.  500,  ballots  were  objected  to  be- 
cause headed  *^  Election  ticket,"  and  others  because  the 
names  of  the  candidates  for  President  and  Vice-President  and 
the  counties  where  the  presidential  electors  resided  were 
printed  on  them.  The  ballots  were  declared  legal,  the  oourt 
holding  the  statute  to  have  been  intended  to  secure  the  se- 
crecy of  the  ballot  and  to  preserve  the  voter  from  undue 
influence  or  restraint  in  voting,  and  that  all  statutes  tending 
to  limit  the  citizen  in  his  exercise  of  this  right  should  be  lib- 
erally construed  in  his  favor;  that  by  the  word  '^  device,"  the 
statute  meant  some  figure,  mark,  ornament,  emblem,  or  cipher 
which  would  distinguish  the  ticket  from  others  cast  at  the 
election;  that  the  word  "  device,"  which  did  not  include  *'  the 
residence  of  the  candidates,  for  that  may  be  stated  for  their 
better  identification,"  nor  the  names  of  the  candidates  for 
President  and  Vice-President,  *'  for  they  are  indirectly  sup- 
ported by  voting  for  the  electors,"  and  that  the  words  *'  Ble<^ 
tion  ticket "  printed  on  the  inside,  folded  as  the  ballots  usually 
are,  furnished  no  means  of  distinguishing  the  ballots  from 
others  in  the  box,  it  being  a  mere  description  of  what  follows 
and  as  it  would  be  lawful  under  the  strict  letter  of  the  statute 
to  place  the  words  ''Republican  ticket,"  or  ''Democratic 
ticket,"  on  them,  it  could  not  be  seen  how  the  spirit  of  the  law 
could  be  violated  by  "  the  mere  change  of  one  word  in  the 
beading  of  the  ballot." 

In  Williams  v.  StaU,  69  Tex.  868,  the  words  "*  Democratio 
ticket "  were  printed  at  the  head  of  the  ballot,  followed  hj 
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the  names  of  seTeral  candidates  for  state  officers,  while  about 
its  center  were  the  words  **  People's  ticket/'  followed  by  the 
names  of  the  opposing  or  People's  candidates  for  county  offices, 
and  it  was  held  that  the  ticket  came  within  the  letter  of  the 
law  allowing  *^  the  name  of  the  political  party  whose  candi* 
dates  are  on  the  ticket "  to  be  placed  on  it. 

The  Mississippi  statute,  eec.  137,  Code  of  1880,  is  that  **  all 
ballots  shall  be  written  or  printed  with  black  ink,  with  a  space 
of  not  less  than  one  fifth  of  an  inch  between  each  name,  on 
plain  white  news  printing  paper,  not  more  than  two  and  one 
half  nor  less  than  two  and  one  fourth  inches  wide,  without 
any  device  or  mark  by  which  one  ticket  may  be  known  or 
distinguished  from  another  except  the  words  at  the  head  of 
the  tickets;  but  this  shall  not  prohibit  the  erasure,  correction, 
or  insertion  of  any  name  by  pencil  mark  or  ink  upon  the  face 
of  the  ballot;  and  a  ticket  different  from  that  herein  prescribed 
shall  not  be  received  or  counted." 

In  Oglesby  v.  Sigman,  68  Miss.  602,  certain  ballots  had  on 
their  face  and  under  the  heading  '^Republican  National 
ticket,"  a  printer's  line  or  ''dash-rule  "  of  slightly  ornamental 
character,  and  at  three  other  distinct  places  under  a  name  a 
dash-rule,  two  of  them  being  less  fancy  than  the  first  men- 
tioned, and  the  other  being  plain,  and  it  was  held  that  they 
vitiated  the  ballots,  and  that  the  effect  of  the  statute  was  to 
condemn  as  illegal  and  not  to  be  received  or  counted  any  bal- 
lot which  has  on  its  face  or  back  any  device  or  mark  other 
than  the  names  of  the  persons  to  be  voted  for,  and  '*  the  words 
at  the  head  of  the  ticket "  by  which  one  ticket  may  be  distin- 
guished from  another.  As  to  this  case  see,  however,  Lynch  v. 
ChalvierSj  6  Cong.  Blec.  Cases,  838|  6  Am.  &  Eng.  Ency.  of 
Law,  860,  419. 

In  Steele  v.  Calhoun,  61  Miss.  566,  a  printer's  dotted  line 
between  the  last  office  named  on  it  and  the  preceding  name 
was  held  to  invalidate  the  ballot,  the  court  affirming  that  it 
was  not  permitted  to  distinguish  between  the  different  devices 
or  marks  which  may  be  put  on  ballots.  In  the  same  state 
certain  tickets  were  rejected  in  making  the  count  because  the 
names  of  candidates^  for  the  legislature  were  found  to  be  less 
than  one  fifth  of  an  inch  apart,  and  this  action  was  affirmed 
in  Perkins  v.  Carrawayy  69  Miss.  222. 

Section  5493  of  the  revised  statutes  of  Missouri  of  1879, 
after  stating  that  the  ballot  should  be  a  white  piece  of  paper 

which  shall  be  written  or  printed  the  names  of  the  persons 
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voted  for,  provides  that  such  ^'ballot  aball  not  bear  upon  it 
any  device  whatever,  nor  shall  there  be  any  writiDg  or  print- 
ing thereon  except  the  names  of  persons  and  the  designations 
of  the  offices  to  be  filled,  leaving  a  margin  on  either  side  of 
the  printed  matter  for  substituting  names.  Each  ballot  may 
bear  a  plain  written  or  printed  caption  thereon  expressing  its 
political  character,  but  on  all  such  ballots  the  caption  or  bead- 
lines  shall  not  in  any  manner  be  designed  to  mislead  the  Yoter 
as  to  the  name  or  names  thereunder.  Any  ballot  not  conform- 
ing to  the  provisions  of  this  chapter  shall  be  considered  fraad* 
nlent,  and  the  same  shall  not  be  counted.** 

In  Shields  v.  McGregor^  91  Mo.  534,  a  case  in  which  the 
feature  of  headlines  was  involved,  it  is  said  that  the  statute 
was  passed  in  view  of  the  well-known  fact  that  ballots  are  in 
general  previously  printed,  and  circulated  on  election  day  by 
committees  of  persons  appointed  by  the  respective  political 
parties  or  by  those  who  advocate  the  election  of  certain  par- 
ties, and  it  was  held  that  the  purpose  of  the  law  was  to  pro- 
hibit the  use  of  a  caption  calculated  to  induce  the  elector  to 
conclude,  from  an  inspection  of  the  caption  or  headlines  only, 
that  the  persons  thereunder  named  are  of  his  political  per- 
suasion when  they,  or  any  of  them,  in  fact,  are  not;  that  head- 
lines were  not  prohibited  by  the  statute,  but  were  permitted 
by  it,  yet  when  used  they  must  tell  the  truth;  that  the  stat- 
ute fixed  an  absolute  rule  of  evidence,  and  declares  the  pro- 
hibited ballots  fraudulent,  without  regard  to  the  fact  whether 
they  did  in  reality  deceive  the  elector  or  not.  See  also  TSimer 
V.  Drak$^  71  Mo.  285.  In  State  v.  Watson^  9  Ma  App.  594,  a 
ballot  having  the  words  ''and  collector''  after  '* sheriff,"  thus 
*^  Sheriff  and  collector,"  was  held  to  be  good  and  counted  the 
sheriff  being  also  ex  officio  collector  of  taxes. 

An  Ohio  statute  provided  for  a  single  ballot  on  plain  white 
paper  without  any  device  or  mark  of  any  description  to  dis- 
tinguish one  ticket  from  another,  or  by  which  one  ticket  may 
be  known  from  another  by  its  appearance,  except  the  words 
at  the  head  of  the  ticket;  "and  whenever  any  ballot,  with  a 
certain  designated  heading,  shall  contain  printed  thereon,  in 
place  of  another,  any  name  not  found  on  the  regular  ballot 
having  such  heading,  such  name  so  found  shall  be  regarded 
by  the  judges  of  election  as  having  been  placed  there  for  the 
purpose  of  fraud,  and  such  ballot  shall  not  count  for  the  name 
to  found  ";  yet  it  was  held  in  Roller  v.  Trueedale^  26  Ohio  St. 
S86,  that  the  provision  quoted  did  not  exclude  from  being 
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«(>anted  names  of  candidates  for  tonntj  officers  nominated  hy 
a  local  party  organization  and  printed  on  a  ticket  properly 
designated  as  a  county  ticket,  although  such  ticket  was  printed 
4Hi  and  made  part  of  a  ballot  which  contains  also  the  names 
of  candidates  nominated  by  another  party  for  state  and  dis- 
4rict  ofiBces  with  words  at  the  head  thereof  intended  to  distin- 
guish it  from  other  tickets  for  state  and  district  offices,  the 
local  organization  having  no  state  and  district  organization  or 
candidates,  but  its  members  adhering,  some  to  the  Democratio 
4ind  others  to  the  Republican  state  and  district  organizations. 

A  statute  of  Connecticut,  enacted  in  1889,  provides  (sec.  1) 
ihat  the  ballots  shall  be  printed  on  plain  white  paper  furnished 
by  the  secretary  of  state,  as  therein  provided,  and  that  *'  such 
1>allot8  shall  be  of  uniform  size,  color,  quality,  and  thickness, 
for  each  ballot  of  the  same  class,  to  be  determined  by  the  seo- 
Tetary.  In  addition  to  the  official  indorsement,  the  ballots 
ahall  contain  only  the  names  of  the  candidates,  the  office 
voted  for,  and  the  political  party  issuing  the  same.  The  name 
of  the  party  issuing  the  ballot,  the  title  of  the  office  voted  for, 
and  the  name  of  the  candidates,  shall  be  printed  straight 
across  the  face  of  the  ballot  in  black  ink,  and  in  type  of  uni* 
form  size,  to  be  prescribed  by  the  secretary  of  the  state  at 
least  sixty  days  before  any  election  held  under  this  act.*' 
And  (sec.  9)  *'  .  .  .  if  any  envelope  or  ballot  shall  contain  any 
mark  or  device  so  that  the  same  may  be  identified  in  such 
manner  as  to  indicate  who  might  have  cast  the  same,  it  shall 
&ot  be  counted,  but  shall  be  .kept  by  the  moderator  and  re* 
turned  to  the  town  clerk  in  a  separate  package  from  the  bal- 
lots which  are  counted  at  such  election."  And  (sec.  12)  that 
^  all  ballots  cast  in  violation  of  the  foregoing  provisions,  or 
which  do  not  conform  to  the  foregoing  requirements,  shall  be 
void  and  not  counted;  provided,  however,  that  any  voter  may 
alter  or  change  his  ballot  by  erasing  any  name  therefrom,  or 
hj  inserting  in  place  of  any  name  thereof,  in  writing  or  by 
poster,  the  name  of  any  person  for  any  office  to  be  voted  for 
thereon  other  than  the  person  thereon  named  for  such  office.'' 

At  an  election  under  this  statute  there  were  regular  ballots 
provided  which  were  prepared  and  issued  by  the  Republican, 
the  Democratic,  and  the  Prohibition  parties  respectively,  these 
parties  being  organized  and  known  by  the  names  stated,  and 
«ach  party  placing  its  name  at  the  head  of  the  ballot  issued 
by  it.  In  addition  to  these  ballots,  a  ballot  was  issued  by  the 
Republican  party  which  had  at  its  head  the  word  ''  Citizens,'* 
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in  the  place  of  '*  Republicah,"  bat  was  in  all  other  reepect» 
the  same  as  the  Republican  ballots  mentioned  above. 

In  Talcott  t.  PhUbriek^  59  Conn.  472,  it  is  obserred,  opoa 
the  part  of  the  majority  of  the  court:  **  The  question  relates 
not  to  the  paper,  but  to  the  printing  or  writing  thereon.  Four 
things  only  are  allowable  —  the  official  indorsement,  the 
names  of  the  candidates,  the  office  voted  for,  and  the  name  of 
the  political  party  issuing  the  ballot.  •  •  •  Does  such  ballot 
conform  to  the  statute  ?  The  ballot  does  not  speak  the  truth. 
It  purports  to  have  been  issued  by  a  Citixens'  party  bat  it 
was  in  fact  issued  by  the  Republican  party.  It  implies  that 
there  was  a  Citizens'  party,  but  there  was  not  So  if  the  ar» 
gument  that  the  name  of  the  party  issuing  the  ballot  may  be 
omitted  altogether  is  sound,  it  will  hardly  justify  a  misrepre- 
sentation  The  clause,  *  the  ballots  shall  contain  only 

the  names  of  the  candidates,  the  office  voted  for,  and  the  name 
of  the  political  party  issuing  the  same,'  if  construed  by  itself 
might  be  regarded  as  permissive,  and  not  mandatory. 

''  What  is  the  ballot?  It  consists  not  merely  of  the  paper 
of  the  prescribed  size  and  quality,  but  also  of  the  required 
printing  thereon.  No  part  may  be  omitted.  If  the  name  of 
the  party  may  be  omitted,  so  may  the  name  of  the  candidate 
or  office.  If  either  of  the  last  two  is  left  out,  its  validity  as  a 
ballot  is  destroyed.  •  •  .  •  But  this  clause  cannot  be  construed 
by  itself;  it  must  be  taken  in  connection  with  other  parts  of 
the  act.    The  next  sentence  of  the  same  section  is  mandatory 

in  terms It  will  hardly  do  to  say  that  the  statute 

means  that  these  three  things  (those  stated  in  such  *  next  sen- 
tence') shall  be  printed,  if  printed  at  all.  That  is  an  inter- 
polation inconsistent  with  the  spirit  and  object  of  the  act 

The  proviso  in   the  twelfth  section  is  significant Ko 

other  erasure  or  writing  is  allowed.  If  any  other  writing  is 
allowed,  other  provisions  of  the  statute  are  rendered  nugatory 
and  meaningless."  The  ballots  were  held  to  be  illegal  (two 
of  the  five  justices  dissenting). 

In  Fields  v.  Osborne^  60  Conn.  544,  a  Republican  caucus  ad- 
journed for  the  purpose  of  forming  a  Citizens'  caucus.  There- 
upon ten  or  fifteen  Democrats  who  were  present,  but  had  not 
participated  in  the  proceedings,  came  forward  and  acted  with 
the  Republicans,  about  fifty  in  number,  who  were  present,  in 
nominating  a  Citizens'  ticket,  the  candidates  upon  which  were 
taken  from  both  parties.  A  collection  was  taken  for  the  ex- 
pense of  printing  the  tickets.    No  steps  were  taken  to  efi'ect  a 
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permanent  organisation  of  a  Citisens'  partj,  or  to  provide  for 
Its  furttior  existence.  The  Republican  party  issued  no  tickets, 
and  no  ballots  were  used  at  the  election  except  those  headed 
"Democratio  ticket"  and  ''Citizens'  ticket"  The  decision 
was  that  the  ''Citizens'  tickets"  were  issued  by  a  political 
party  within  the  meaning  of  the  statute.  In  the  same  case 
the  words  ''For  judge  of  probate,  Henry  H.  Stedman,"  ap- 
peared at  the  bottom  of  the  Citizens'  tickets  in  question,  the 
selection  of  such  officer  at  the  election  in  question  not  being 
authorized,  although  the  Citizens'  caucus  had  made  the  nora* 
ination  indicated  by  the  ballot;  and  on  the  Democratic  ballot 
after  "  For  town  clerk,"  an  officer  to  be  chosen  at  such  election, 
the  words  "a»  «;  officio  registrar  of  birthi,  marrtagei^  and 
deaths**  appeared.  The  words  on  the  Citizens'  ticket  and 
those  italicized  as  being  on  the  Democratic  ballots  were  held 
to  avoid  the  ballots. 

"If,"  says  the  court,  "it  was  doubtful  whether  the  act  ap- 
plied to  them,  if  their  legality  depended  upon  a  construction 
of  the  meaning  or  the  language  of  the  act,  our  duty  might  not 
be  plain.  If  they  could  be  held  to  fall  within  the  prohibition 
of  any  mark  or  device  contained  in  the  ninth  section,  instead 
of  within  the  express  prohibition  of  the  first  section,  then  it 
would  be  our  duty  to  inquire  whether  they  constituted  a  mark 
or  device  by  which  the  ballot  might  be  identified  in  such 
manner  as  to  indicate  who  might  have  cast  the  same.  But, 
no.  A  plain  provision  of  the  law  is  violated  in  a  point  con* 
cerning  which  the  act  does  not  authorize  us  to  inquire  into 
the  extent  Or  consequences  of  the  violation.  In  short,  the 
legislature  has  seen  fit  to  say  that  if  a  ballot  contains  the  ad« 
dition  to  its  specified  contents  which  these  do,  it  shall  be  void. 
.  .  .  •  In  regard  to  provisions  which  are  plain  on  their  face, 
which  are  not  dependent  upon  the  question  of  good  faith,  or 
the  actual  or  possible  result  of  disregarding  them,  we  can  only 
say,  as  in  Talcott  v  PhUbriek^  69  Conn.  472,  the  legislature  has 
spoken,  and  obedience  is  our  first  and  only  duty.  It  is  at 
liberty  to  throw  around  the  ballot-box  such  safeguards  and 
regulations  as  it  may  deem  proper,  and  it  is  the  duty  of  the 
dtizen  to  conform  thereto.  Some  inconvenience  is  not  too 
great  a  price  for  an  honest  and  pure  ballot." 

In  the  same  case.  Fields  v.  Osborne^  60  Conn.  644,  the  Demo- 
eratio  ballots  were  also  objected  to  because  the  word  "  For " 
was  printed  on  each  of  them  before  the  name  of  every  office 
printed  on  them.    "  If  it  was  plain  and  clear,"  says  the  courts 
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*'  that  the  act,  In  limiting  the  oontonts  of  the  ballot  to  the 
official  indorBementy  the  names  of  the  candidates,  the  name  of 
the  political  party  iaaning  the  same,  and  the  office  voted  for, 
prohibited  the  use  of  the  word  *  for '  before  the  title  of  the 
office,  we  should  be  bound,  upon  the  principles  herein  already 
recognized  as  sound,  to  declare  the  ballots  void  for  that  reason. 
But  that  the  statute  so  intended  is  not  plain  and  clear.  On 
the  contrary,  the  language  is  ambignoos.  There  is  room  fur 
honest  and  intelligent  men  to  difiTer.'' 

Having  referred  to  former  instances  in  which  the  same 
word  had  been  similarly  used,  and  to  the  fact  that  the  Re* 
publican  ballots  in  this  very  case  contained  it,  and  as  con- 
firmatory that  the  language  of  the  act  was  ambiguons,  it  is 
said:  '*  If  ambiguous,  it  is  the  proper  subject  of  construction. 
In  discharging  the  duty  of  construing  it  so  that  the  voter 
shall  not  be  deprived  of  his  vote  except  upon  a  plain  and  un- 
ambiguous provision  of  the  law,  we  feel  bound  to  hold  that 
the  act  does  not  in  terms  and  expressly,  nor  by  necessary  con- 
struction, prohibit  the  use  of  the  word  *  for '  before  the  title  to 
the  office.  It  follows,  therefore,  that  neither  its  use  nor  the 
failure  to  use  it  necessarily  and  of  itself  invalidates  a  ballot. 
The  question  of  illegality  is  remitted  to  the  ninth  section  of 
the  act  If  the  regular  ballots  issued  by  a  political  party 
contain  the  word  '  for '  before  the  title  of  the  offices  therein 
named,  then  it  cannot  be  held  to  be  a  *  mark  or  device '  so 
that  the  same  may  be  identified  in  such  manner  as  to  indi* 
oate  who  might  have  cast  the  same,  and  therefore  it  is  not 
obnoxious  to  that  provision.  If  the  regular  ballots  of  a  polit- 
ical party  omit  the  word  '  for '  in  the  connection  stated,  then 
the  use  of  the  word  on  some  of  the  ballots  cast,  inasmuch  as 
it  would  be  a  mark  or  device  by  which  the  same  might  be 
identified,  would  be  illegaL  Bach  case  must  be  governed  by 
its  own  circumstances  and  decided  as  a  question  of  fact  upon 
the  principles  herein  stated.  Upon  the  facts  in  this  case  wo 
hold  that  the  ballots  in  question  were  not  illegal  and  void  be- 
cause of  the  use  of  the  word  '  for.' " 

These  decisions  all  recognize,  either  expressly  or  by  impli* 
cation,  the  right  of  the  legislature  to  make  reasonable  regula- 
tions as  to  ballots,  to  the  end  of  preserving  the  purity  of 
elections  and  the  independence  of  the  voter.  In  the  Ohio 
case,  RoUer  v.  Trueidale,  26  Ohio  St.  586,  it  is  said:  ''The 
propriety  of  excluding  from  the  count  fraudulent  votes  is  con- 
ceded by  alL    We  also  concede  the  power  of  the  legislature 
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to  declare  a  rule  of  evidence  by  which  fraud  In  a  particular 
case  shall  be  conclusively  established  without  inquiring  into 
the  fact  whether  it  did  or  did  not  exist    Such  rule  is  declared 

by  this  statute  and  must  be  enforced The  purposes 

intended  were:  1.  The  prevention  of  actual  fraud  in  procuring 
an  elector  to  vote  unintentionally  for  a  candidate  whose  name 
is  not  on  the  regular  ballot  of  his  party;  and  2.  To  remove  in- 
ducements for  attempting  such  fraud,  by  declaring  that  a 
name  so  printed  in  a  regular  ballot,  instead  of  the  regular 
candidate,  shall  not  be  counted.  Such  wrong  and  such  rem* 
edy  were  the  full  measure  of  the  legislative  intention."  See 
also  Shields  v.  McGregor^  91  Mo.  684,  and  State  v.  MeKinnor^ 
8  Or.  499,  500. 

It  is  always  a  question  whether  statutory  provisions  like 
the  one  in  question  are  directory  or  mandatory.    In  State  v« 
McKinnorij  8  Or.  493,  where  the  statute  provided  that  the  bal- 
lot should  be  on  plain  white  paper  without  any  mark  or  des- 
ignation, and  a  ballot  on  colored  paper  was  rejected  as  illegal, 
it  was  said  that,  although  the  authorities  cited  against  the 
rejection  of  the  ballot  sufficiently  illustrated  the  principle 
governing  the  construction  of  statutes  defining  the  duties  of 
public  officers  as  to  their  being  mandatory  or  directory,  and 
the  reluctance  of  the  courts  to  construe  statutes  providing  the 
manner  of  elections  so  as  to  defeat  the  public  will  as  expressed 
through  the  ballot-box,  they  disclosed  no  instance  where  a 
voter  had  l^een  accorded  the  privilege  of  disregarding  a  plain 
provision  of  law  intended  to  promote  the  purity  and  secure 
the  independence  of  elections,  even  in  depositing  his  vote. 
And  in  McCrary  on  Elections,  sec.  501,  where  the  decision  of 
People  V.  Kilduff,  15  HI.  492,  60  Am.  Dec.  769,  holding  (under 
a  statute  enacting  that  the  ballot  should  be  on  "  white  paper, 
without  any  marks  or  figures  thereon  intended  to  distinguish 
one  ballot  from  another")  that  ballots  printed  on  common' 
ruled  foolscap  paper  of  a  bluish  tinge  were  legal;  that  the 
paper  was  white  within  the  meaning  of  the  statute,  and  was 
used  accidentally,  and  that  the  ruled  lines  were  not  placed 
there  for  the  purpose  of  distinguishing  the  ballots,  is  referred 
teas  having  been  decided  upon  the  ground  that  the  paper 
was  not  used  with  an  intent  to  violate  the  statute,  it  is  said; 
It  is  quite  clear  that  where  a  statute  distinctly  declares  that 
ballots  having  distinguishing  marks  upon  them  shall  not  be 
received  or  shall  be  rejected,  it  should  be  construed  as  man- 
datory and  not  simply  directory.    And  in  the  next  succeed- 
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ing  section  tbe  same  author  says,  that  if  a  statute  prohibito 
the  marking  of  ballots  so  that  they  may  be  distinguished  by 
others  than  the  voter,  and  declares  such  ballots  yoid,  there  ia 
good  reason  for  construing  it  as  mandatory. 

In  our  judgment  the  statutory  provision  under  discussion 
is  mandatory.  Its  purpose  was  that  any  ballot  having  any 
feature  clearly  prohibited  by  it  should  be  deemed  illegal,  and 
not  be  treated  as  the  lawful  expression  of  an  elector's  will. 
To  the  extent  that  the  law-makers  have  gone,  it  is  a  valid 
regulation  of  the  right  to  exercise  the  elective  franchise. 
Viewing  it  in  the  light  of  the  practical  working  of  elections  iu 
so  far  as  the  preparation  and  distribution  of  ballots  go,  we  see 
in  it  nothing  amounting  to  an  unconstitutional  restriction  of 
the  right  to  vote.  The  object  intended  to  be  effected  was  the 
independence  of  the  voter,  and  this  was  sought  to  be  secured 
by  prescribing  to  a  certain  extent  the  form  of  the  ballot,  and 
excluding  from  it  whatever  was  within  the  prohibition  of  tbe 
provision,  a&d  thereby  securing  the  secrecy  of  the  ballot;  in- 
violable secrecy  as  to  the  person  for  whom  an  elector  may 
vote  being  the  material  guaranty  of  the  constitutional  man* 
date  that  voting  at  popular  elections  shall  be  by  ballot:  State 
V.  Anderson^  26  Fla.  240,  259.  The  nearer  the  lawful  approach 
to  a  perfect  uniformity  of  ballots,  the  more  perfectly  is  the 
secrecy  of  the  ballot,  and  consequently  the  independence  of 
the  voter,  secured.  The  greater  the  uniformity,  the  less  the 
possibility  of  distinguishing  marka 

It  is,  however,  not  to  be  lost  sight  of  that  a  ballot  will  never 
be  vitiated  by  anything  which  is  not  clearly  within  the  pro- 
hibiting words  and  meaning  of  the  statute.  The  elector  should 
not  be  deprived  of  his  vote  through  mere  inference,  but  only 
upon  the  clear  expression  of  the  law.  In  Commanwecdth  v. 
Woelper,  8  Serg.  &  B.  29,  8  Am.  Deo.  628,  it  is  said:  ''  The 
case  is  certainly  within  the  words  of  the  law.  The  ticket 
had  something  more  than  names  on  it,  but  is  it  within  the 
meaning  of  the  law?  I  think  so.''  In  State  'v.  Phillipa^ 
63  Tex.  890,  51  Am.  Rep.  646,  it  is  said  that  the  decisions 
rather  tend  to  restrict  the  exceptions  which  exclude  a  bal« 
lot  than  to  extend  them,  and  to  admit  the  ballots  if  the 
spirit  and  intention  of  the  law  is  not  violated,  although  a 
liberal  construction  would  violate  it.  •  •  •  •  The  result  bb 
shown  by  the  tickets  deposited  by  legal  electors  must  not 
be  set  aside  except  for  causes  plainly  within  the  purview 
of  the  law;  and,  in  Owena  v.  State^  64  Tex.  500,  the  doctrine 
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asserted  is  that  all  statutes  tending  to  limit  the  citizen  in  the 
exercise  of  the  right  to  vote  should  be  liberally  construed  in 
his  favor.  This  is  the  rule  by  which,  in  our  judgment,  the 
slatutory  provision  before  us  is  to  be  judged,  and  its  meaning 
arrived  at  and  enforced.  It  is  illustrated  by  the  foregoing 
decisions  of  the  supreme  court  of  Indiana.  In  these  cases, 
though  the  language  of  the  statute  excluding  '*  distinguishing 
marks  or  other  embellishments  "  did  not  confine  such  exclu- 
sion to  the  back  of  the  ballots,  yet,  as  the  inspectors  were  not 
given  power  to  reject  or  refuse  to  count  any  ballot  which  had 
found  its  way  into  the  ballot-box,  but  were  authorized  only  to 
refuse  all  ballots  offered  of  any  other  description,  the  statute 
was  construed  to  have  been  intended  only  to  protect  the  voter 
against  having  the  nature  of  his  vote  detected,  before  his  bal* 
lot  went  into  the  box,  through  its  color,  or  some  distinguish- 
ing mark  thereon,  by  other  persons  who  might  be  seeking  to 
control  him  through  intimidation,  or  otherwise,  and  that  this 
purpose  could  be  attained  as  effectually  as  was  possible  to 
legislative  enactment  by  securing  uniform  external  appear- 
ance, and  hence  that  distinguishing  marks  on  the  inside  or 
face  of  the  ballot  could  not  be  held  to  be  within  the  purpose 
or  purview  of  the  statute.  And  it  was  also  held  that  the  bal- 
lots were  good,  even  where  the  printing  of  the  words  on  the 
inside  was  such  as  to  be  visible  on  the  outside,  and  were  even 
actually  seen  by  the  inspectors,  and  that  where  a  ballot  was 
within  the  letter  of  the  statute,  it  was  not  to  be  rejected,  even 
though  it  had  distinguishing  marks. 

And  the  rule  stated  above  is  perhaps  more  fully  applied  in 
the  cases  from  Texas,  referred  to  above.  The  effect  of  these 
Texas  cases  is  that  the  word  *' device,"  associated  as  it  is  with 
the  words  picture,  sign,  vignette,  and  stamp-mark,  is  on  ao- 
count  of  such  association  to  be  construed  to  have  meant  some 
^  figure,  mark,  ornament,  emblem,  or  cipher ''  which  would 
distinguish  the  ticket  from  others  cast  at  the  election,  and  not 
to  include  the  shape  of  the  ticket,  the  residence  of  candidates, 
DOT  the  names  of  candidates  for  president  and  vice-president^ 
nor  the  words  ''election  ticket,"  nor  the  words  '*  People's  ticket,'* 
printed  about  the  middle  of  the  ticket  There  cannot  be  any 
doubt  that  the  rhomboid  shape  or  any  of  these  words  was 
equally  as  efficient  an  agent  for  identifying  a  ballot  as  an 
eagle,  a  creaoent,  a  flag,  a  square  or  compass,  flowers,  leaves 
and  tendrils,  or  enigmatical  character  would  have  been. 

The  question  what  is  within  the  prohibition  necessarily 
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includes  that  of  ^'  what  is  the  prohibition,**  and  to  answer  the 
question  whether  or  not  the  ballots  assailed  in  this  action  are 
within  the  prohibition  of  the  act  of  1887,  we  must  determine 
what  is  its  prohibition.  There  is  no  question  as  to  the  paper 
being  white  or  dear  and  even  cuL  We  hare  seen  what  the 
rule  is  as  to  what  may  be  called  the  different  shades  of  white. 
This  case  turns  upon  the  words  **  without  ornament,  designa- 
tion,  mutilation,  symbol,  or  mark  of  any  kind  whatever,  ex- 
cept the  name  or  names  of  the  person  or  persons  voted  for, 
and  the  oflSce  to  which  such  person  or  persons  are  intended  to 
be  chosen."  It  is  entirely  clear  that  the  words  ^  National 
Republican  ticket,"  and  those  of  ^Free  Suffrage  ticket," 
printed  as  they  are  in  type  of  the  same  size  as  the  names  or 
style  of  the  oflQce  voted  for,  and  in  the  same  plain  Roman 
letters,  are  not  ornaments,  nor  mutilations,  nor  a  symboL 
Are  they  designations  or  marks? 

The  term  designation,  if  it  stood  alone,  might  necessarily 
mean  any  designation  of  a  ballot,  as  Democratic,  Republican^ 
Prohibition,  or  by  other  appellation.    The  meaning  of  desig- 
nation, as  found  in  the  dictionaries,  includes  appellation;  it, 
according  to  Webster,  is:  ''That  which  designates;  distinctive 
title;  appellation."    According  to  Worcester  its  meaning  is: 
"That  which  serves  to  distinguish."    But  the  distinctive  title, 
or  name,  or  appellation,  definition,  as  distinguished  from  the 
meaning  of  distinguishing  by  marks,  is  not  within  the  mean- 
ing of  the  word  as  it  is  here  used.    This  is  shown  by  the  use  of 
the  words  "ornaments,  mutilation,  symbol,"  and  particularly, 
in  conjunction  with  them,  those  of  ''or  mark  of  any  kind 
whatsoever."   Ornaments,  mutilations,  and  symbols  are  marks 
as  distinguished  from  words  or  sentences,  or  appellations,  or 
distinctive  titles,  and  not  only  do  they  indicate  that  it  is  in 
this  character  the  term  "  designation  "  is  used,  but  the  ter- 
minal expression,  "or  mark  of  any  kind  whatsoever,"  shows 
both  that  the  legislature  understood  itself  as  meaning,  by  the 
associated  use  of  each  and  all  the  preceding  terms,  including 
that  of  "designation,"  things  in  the  nature  of  marks  as  dis- 
tinguished from  words  or  writings,  and  as  intending  by  these 
terminal  words  to  prohibit  any  other  thing  in  the  like  nature 
of  a  mark.    If  it  had  been  the  intention  of  the  legislature  to 
go  beyond  the  distinctive  character  of  the  specific  words,  it 
would  not  have  confined  its  concluding  prohibiting  words  to 
marks,  or  any  particular  class  of  things,  but  would  have  used 
some  general  expression  like  "or  anything  whatsoever."    As 
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it  is,  the  word  ^designation"  is  the  only  one  in  the  gronp 
which  is  not  confined  in  its  meaning  to  the  classification  of 
marks,  or  that  can  include  in  its  meaning  words  or  appella* 
lions,  and  this  being  so,  it  most*  nnless  there  is  something  in 
the  statute  to  prevent  it,  be  construed  to  have  been  used  as 
meaning  only  such  designations  as  are  in  the  nature  of  marks, 
which  meaning  is  unquestionably  included  in  the  definition 
of  the  word. 

Is  there  anything  in  the  section,  or  in  the  statute,  to  pre* 
elude  or  defeat  this  construction?  The  first  suggestion  is, 
that  the  words  **  except  the  name  or  names  of  the  person  or 
persons  voted  for,  and  the  office  to  which  such  person  or  per* 
sons  are  intended  to  be  chosen,"  have  this  effect  If  so,  it  is 
because  they  are  made  an  exception  to  what  would  be  prohib' 
ited  by  the  preceding  words,  but  for  such  exception.  Upon 
both  reason  and  authority  we  do  not  think  this  position  ten* 
able.  The  names  of  the  persons  voted  for,  and  of  the  office! 
which  it  is  proposed  they  shall  fill,  are  not  within  the  prohib- 
itory words,  and  would  not  be  if  the  section  contained  nothing 
that  follows  the  word  "  whatsoever,"  or,  in  other  words,  only 
contained  what  precedes  the  word  ^*  except."  Though  the 
provisions  following  the  word  *' whatsoever"  are  inform  of 
an  exception  seeming  to  exclude  them  from  the  effect  of  pre* 
ceding  words,  they  are  in  fact  not  within  the  meaning  or  pur- 
pose of  these  words.  Not  only  was  it  not  the  purpose  of  these 
words  to  exclude  from  the  ballot  the  names  of  the  persons  and 
offices,  but,  as  we  have  shown  above,  nothing  is  within  their 
purpose  or  effect  but  things  in  the  nature  of  marks,  as  distin- 
guished from  words  or  appellations. 

This  same  point  was  practically  involved  in  the  Texas 
cases.  There  the  ballot  was,  under  the  statute,  to  be  '^  with* 
out  any  picture,  sign,  vignette,  device,  or  stamp  mark,  except 
the  name  of  the  political  party  whose  candidates  are  on  the 
ticket."  Still  it  was  held  that  the  prohibitory  words  preced- 
ing the  word  "except"  meant  only  some  figure,  mark,  orna- 
ment, emblem,  or  cipher,  and  did  not  include  the  residence  of 
candidates,  nor  the  names  of  candidates  for  President  and 
Vice-President,  nor  even  the  words  "  People's  ticket,"  written 
about  the  middle  of  a  ballot  having  the  heading  **  Demo- 
cratic ticket."  The  very  same  form  of  expression  used  in 
our  statute  is  to  be  found  in  the  Indiana  statute  (1867).  In 
Missouri  the  statutory  provision  was  that  the  ballot  ''  shall 
not  bear  upon  it  any  device  whatever,  nor  shall  there  be  any 
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writing  or  printing  thereon,  except  the  names  of  persons,  and 
the  designation  of  the  o£Sces  to  be  filled/'  yet  allowed  trutb- 
fol  captions;  still,  when  a  sheriff  was  ex  officio  collector,  a 
ballot  having  the  words  **  sheriff  and  collector  "  on  it  was  held 
to  violate  the  law. 

Nor  do  we  think  there  is  in  any  other  part  of  the  statute 
anything  that  can  be  successfully  invoked  to  overcome  the 
views  announced  above  as  to  the  effect  of  the  prohibitory 
clause.  The  only  other  feature  that  seems  worthy  of  consid- 
eration in  this  connection  is  the  concluding  clause  of  the  sec- 
tion under  discussion,  which  claase  is  in  these  words:  **  and 
no  ballot  of  any  other  description  shall  be  counted.''  In  the 
Texas  statute  it  was  provided  that  "any  ticket  not  in  con- 
formity with  the  above  shall  not  be  counted  in  counting  the 
votes";  while  the  Missouri  statute  enacted  that  "any  ballot 
not  conforming  to  the  provisions  of  this  chapter  shall  be  ooq« 
sidered  fraudulent,  and  shall  not  be  counted."  These  provisions 
merely  announce  the  consequences  to  attend  a  ballot  which 
is  in  violation  of  the  statute;  they  do  not  add  to  or  take  from 
those  provisions  which  prescribe  or  regulate  the  ballot;  it  is 
by  the  latter,  and  not  the  former,  that  we  determine  what  can 
and  cannot  be  on  a  ballot  without  violating  the  law. 

We  fail  to  find  in  the  decisions  falling  under  our  observa- 
tion, unless  it  be  those  in  Connecticut,  anything  which  con- 
flicts with  the  conclusion  indicated  above.  There  is  certainly 
nothing  in  the  Pennsylvania  and  California  cases;  on  the  con* 
trary,  that  of  Coffey  v.  Edmonds,  58  Cal.  521,  might  be  cited 
as  affirmatively  supporting  our  views.  In  the  two  Mississippi 
cases  involving  the  statutory  provision  as  to  "  any  device  or 
mark,"  the  printer's  dash  line,  on  account  of  which  the  ballots 
were  held  illegal,  were  clearly  "  marks."  We  are  not  called 
upon  to  decide  between  the  conclusion  of  that  court  in  the 
third  case,  Perkins  v.  Oarraway,  59  Miss.  222,  and  the  views 
of  the  California  court  in  Kirk  v.  Rhoads,  46  Cal.  398,  as  to 
the  very  slight  departure  from  the  prescribed  space  between 
names  on  a  ballot. 

In  the  Connecticut  case,  the  court  puts  the  rejection  of  the 
ballot  which  contained  the  name  of  a  candidate  and  office 
not  the  subject  of  choice  at  the  election  in  question,  and  the 
one  which  had  on  it  the  ex  officio  duty  of  the  town  clerk,  on 
the  plain  prohibition  of  the  statute,  that  in  addition  to  the 
official  indorsement,  the  ballot  shall  contain  only  the  names 
of  the  candidates,  the  office  voted  for,  and  the  political  party 


Jane,  1882.]  Statb  «.  Sazok.  66 

issuing  the  same,  as  to  which,  in  the  opinion  of  the  oonrt, 
there  was  no  room  for  construction,  or  judicial  power  to  in- 
quire into  the  extent  or  consequences  of  a  violation.  We  do 
not  say  that  this  conclusion,  at  least  in  so  far  as  the  ex  offi* 
do  feature  of  one  of  the  ballots,  is  not  in  conflict  with  the 
Missouri  case  of  Staie  t.  Watson^  9  Mo.  App.  594.  In  the  case 
of  FieUa  t.  Osfrom^,  60  Conn.  644,  we  find  that  the  Con- 
necticut court  in  deciding,  under  the  same  provision  of  the 
statute,  a  question  as  to  the  effect  of  the  use  of  the  word 
^for,**  before  the  name  of  the  office,  admits  that  the  stat* 
ute  was  not  plain  and  clear,  but  that  its  language  was  am* 
biguou3,  and  recognizing  the  rule  upon  which  we  stand  and 
have  asserted  above  —  that  in  such  cases  the  duty  is  to 
oonstrue  ^  so  that  the  -voter  will  not  be  deprived  of  his  vote 
except  upon  a  plain  and  unambiguous  provision  of  the  law  ^ 
•-it  held  that  the  provision  referred  to  did  not  either  in 
terms  and  expressly  or  by  necessary  construction  prohibit 
such  use  of  the  stated  word.  It  further  held,  however,  that 
the  word,  used  as  it  was  in  all  the  tickets  of  the  same  dasSi 
was  not  within  the  *'  mark  or  device  "  provision  of  the  act, 
;et  expressed  the  opinion  that  it  would  have  been  if  some  of 
them  bad  had  it  and  others  had  not..  In  this  last  expression 
of  opinion  as  to  what  might  or  would  be  the  law  under  certain 
facts  alone,  and  not  in  anything  decided  as  to  a  case  actually 
before  it,  is  there  even  any  seeming  conflict  between  our  own 
conclusion  and  that  of  the  Connecticut  court?  It  is  apparent 
that  the  statute  of  that  state  goes  much  further  than  ours, 
and  that  in  ours  there  is  much  more  room  for  construction, 
and  we  find  in  the  expression  of  that  court  nothing  in  view 
of  our  statute  and  the  authorities  upon  which  we  rest,  to  shake 
the  conclusion  we  have  reached. 

Our  conclusion  is  that  the  ballots  assailed  are  legal,  and 
that  it  is  the  respondent,  and  not  the  relator,  who  was  duly 
chosen  to  the  office  in  question  at  the  election  in  1888;  and 
farther,  as  held  in  a  former  opinion  in  this  cause,  that  though 
the  respondent  did  not,  for  the  reasons  there  indicated,  qualify 
and  receive  his  commission  under  that  election,  he  has,  in  the 
ahsence  of  an  appointment  by  the  governor  since  the  com* 
mencement  of  the  new  term,  continued  to  be  clerk  of  the  cir* 
cnit  court  of  Hernando  County  by  virtue  of  his  former  com- 
mission, under  section  14  of  article  16  of  the  constitution: 
State  V.  Saxon,  25  Fla.  792. 
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Judgment  will  be  entered  for  the  respondenk 
Mr.  Jastice  Tatlob  diaeenti. 


Suonon— Laws  'BLrnvhATOo,  — TIm  law  bmI  ngslato  IIm  right  l» 
▼ote  by  {AeUitating  ito  Uwfnl  •x«roiM  and  prtT«ntiiig  ilt  abnaa^  bat  it  nuua 
not  impair  or  doatroy  it:  AtUtrmeg-gemtnU  ▼•  Oommom  OmmcS^  78  Mieh.  645;. 
18  Am.  St  Bep.  468^  uid  nota. 

BLaonom  —  Pown  ov  LaenLATvaa  ro  BaooLAim  -*  It  fa  witiiia  tiia 
poww  of  the  legislAtnrt  to  preoeribo  tho  muiaer  of  holding  oloetiooB  and  tiw 
mod*  in  whioh  olooton  shall  azprMi  thair  ahoioa:  Poriin  ▼.  Wimberg^  \» 
Ind.  681}  80  Am.  St  Rap.  264»  and  nota;  bat  it  most  not  so  ragnlata  alao- 
tiona  aa  to  maka  the  azeroiaa  of  tiia  alaetira  franchiaa  ao  difficalt  aa  to  amoont 
toadanialt  Jh  WaU  ▼.  Bortlep,  148  Fa.  8t  889}  88  Am.  St.  Bmg.  814^  and 
Bota. 

BLBonon — Statoth  BaovLAmre  —  Whv  BLurMToaT  — >  If  a  atatata 
•jqf^remly  dadaraa  any  net  amantial  to  tha  Talidity  of  an  alaotioii,  tha  eoorta 
mast  hold  tha  atatnta  to  ba  mandatory^  whathar  tha  particalar  act  affeeta 
tha  reinlt  of  tha  alaotion  or  not:  Parwim  ▼•  WMber^  190  Ind.  861;  80  Am. 
St  Rep.  254,  and  nota. 

ELBonoHS— BALLon^Bmcr  ov  ICabsb  oa  Dwnxma  tmt  8aa  RwU 
kdg*  ▼.  Ora^f&rd,  81  Ghl.  886;  85  Am.  St  Rap.  212,  and  nota;  8iaie  ▼.  PkO- 
9pi,  68  Tax.  890;  61  Am.  Rap.  646,  aad  nota.  liarka  plaoad  apoa  a  ballot 
or  lariai  of  ballota  mnat  ba  snob  of  thamaalTai  aa  to  fnmiah  atrong  proof 
that  they  wara  placed  there  for  the  pnrpoaa  of  identification:  People  t.  Sear^ 
^8uperwkor%  185  N.  T.  528.  Sea  alao  KeUogg  ▼.  Skkmm,  IS  OaL  86^ 
aad  C^qf  r.  lymaa,  98  OhL  188^ 
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Smith  v.  Willulmb. 

HUBBAHD   AM9   WVB  — MaBITAL    RlOHTi    19    PftOPBITT    11    AWIOnilO 

QaiLBKm.^Wheii  by  Uw  a  husband  li  the  aole  heir  of  hit  wife^  end 
hie  meritel  rights  sen  etteeh  to  her  reel  end  personel  property,  her  ehil* 
dren  mpon  her  death  will  take  no  interest  in  a  derise  or  legacy  to  which, 
under  her  deceased  lather's  will,  she  was  entitled  at  the  time  of  her 
marriage,  and  as  to  which  she  died  intestate. 

HranAMD  AKD  Worn—  Marital  Riohts  nr  Pftomrr  as  Anmnnra  Ohil- 
DBiN. — The  faet  that  a  husband,  who  has  acqnired  land  by  Tirtoe  of 
his  marital  rights,  and  by  inheritance  as  sole  heir  of  his  wife^  has  often 
declared  while  in  possession  that  it  belonged  to  his  children,  and  that 
he  intended  they  should  haTO  it^  together  with  the  fact  that  he  has 
placed  some  of  them  temporarily  in  poeeession  of  part  of  the  land,  is 
not  soi&oient  to  TCSt  tiie  title  thereto  in  them  nor  to  raiee  a  tmst  in 
their  favor. 

Husband  ahd  Wifb — Mabital  Riohts  in  Pbopbbtt  ai  Avfbotinci 
CBildbbn.  —  When  a  married  woman  to  whom  her  father  has  deriied 
pert  of  his  estate  predeceases  him  intestate,  her  children  living  at  the 
time  of  the  testator^s  death  take  as  her  representatiTOs  under  the  will 
cf  their  grandfather;  and  thnt  part  of  the  estate  which  their  father  has 
reoeiTod  for  them  in  land,  or  invested  in  land,  and  which  is  capable  of 
identification,  may  be  recovered  by  them  from  him  or  from  any  one  hold- 
ing under  him,  unless  their  title  has  been  defeated  by  presoription  or 
some  other  meanSi 

IviDBNOB.  ^  AD1IU8ION8  TO  BB  Rbobivbd  AS  Xyidbnob  must  bo  identified 
as  coming  from  one  whose  admissions  would  be  legal  evidence  in  the  ease. 

W11L8 — BviDBNOB.  —  When  a  will  directs  that  land  shall  be  sold  and  slaves 
divided  in  kind,  evidence  that  the  slaves  have  been  divided  in  kind  and 
aangned  to  the  several«legateee  is  not  admissible  to  show  that  the  land 
hee  been  sold  or  divided  and  allotted  to  the  legatees  in  like  manner. 

JvDOMBNTB — Statutb  ov  LnuTATiONS.  —  A  judgment  does  not  become 

dormant  when  execution  thereon  issues  within  seven  years  from  its  ren« 

dition,  and  entry  as  prescribed  hy  statute  has  been  made  within  every 

ssven  years  thereafter. 

C7 
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Jame$  WhiUk^ad  a/nd  J.  H.  Lamphin^  for  the  plaintiff  ia 
error. 

H.  21 1«i0u,  /.  C.  Hart^  and  C.  Heard^  for  the  defendant  in 
error. 

BoTNTON,  J.  A  recovery  mtiBt  be  predicated  npon  a  legal 
right.  A  verdict,  to  be  sustained,  must  be  supported  by  evi- 
dence and  authorised  by  law.  We  do  not  think  the  verdict 
rendered  in  this  case  can  be  maintained  under  either  of  the 
above  truisms.  The  plaintiffs  in  the  court  below,  defendants 
in  error  here,  claim  that  their  right  to  the  land  in  controversy 
is  derived  from  the  will  of  their  grandfather,  John  W.  Rudi- 
sill,  who  died  in  December,  1854,  testate.  Their  father,  H.  D. 
Smith,  one  of  the  executors  under  the  will,  intermarried  with 
two  of  testator's  daughters,  both  of  whom  were  legatees  under 
the  ?dll.  The  first  wife  of  said  Smith,  the  mother  of  three  of 
the  plaintiffs,  was  in  life  when  the  mil  was  executed,  but  died 
shortly  before  her  father.  Soon  after  the  death  of  testator, 
said  Smith  married  another  of  his  daughters,  who  died  in 
1867,  leaving  six  children,  who  are  also  plaintiffs.  The  plain- 
tiffs, in  their  petition,  allege  that  the  land  belonging  to  the  es- 
tate of  John  W.  Rudisill  was  in  1857  divided  by  the  executors 
among  the  legatees,  and  that  their  father  received  two  shares 
thereof,  one  for  the  children  of  his  first  wife,  and  one  share  for 
the  children  of  his  second  wife,  '^for  it  was  agreed,"  as  they 
allege  in  their  petition,  **  by  the  executors  and  all  of  the  leg- 
atees, that  it  was  the  true  intent  and  meaning  of  the  will 
that  the  children  of  deceased  legatees  should  represent  the 
parent  in  the  distribution  of  the  estate,  and  in  this  way  H.  D. 
Smith,  their  father,  went  into  possession  of  two  shares  of  said 
estate  and  held  the  same  as  a  continuing  subsisting  tmst  for 
plaintiffs  during  his  lifetime,  or  at  least  until  the  lands  were 
sold  by  the  sheriff." 

After  a  careful  scrutiny  of  the  will,  we  regard  this  construc- 
tion of  it  as  unwarranted.  Neither  the  context  of  the  will  nor 
the  facts  disclosed  by  the  record  sustain  the,  idea  that  the 
children  of  the  second  wife  represented  their  mother  in  the 
distribution  of  their  father's  estate.  She  was  a  fevM  sole  when 
the  will  was  executed  and  when  the  testator  died.  The  leg- 
acy bequeathed  to  her  was  without  trust,  condition,  or  limita* 
tion,  and  consequently  vested  absolutely  in  her  on  the  death 
of  the  testator,  and  she  had  a  perfect  title  to  the  legacy  when 
she  married.    She  was  living  when  land  belonging  to  the  et» 


March,  1892.]  Smith  t;.  Williaus.  69 

tate  was  dispoeed  of  by  the  exeoutoro  in  1857.  It  was  there- 
fore impossible  for  her  children  to  have  represented  her  as 
deceased,  and  take  her  legacy  while  still  she  lived,  and  some 
of  them  were  not  then  in  e$se.  The  lands  belonging  to  the  es- 
tate were  dispoeed  of  by  the  executors  in  1857,  and  as  a  result 
of  that  disposition  H.  D.  Smith  then  went  into  possession  of 
the  tract  known  as  the  *'  Home  '^  or  ^  Bermuda  "  place;  and 
in  1858  he  purchased  from  John  W.  Budisill,  Jr.,  the  mill 
tract,  and  he  then  went  into  possession  of  it  under  a  deed  oon- 
veying  it  to  him  in  fee.  It  is  claimed  that  he  used,  in  paying 
the  purchase-price  of  this  tract,  a  part  of  the  legacy  of  hit 
second  wife.  If  this  be  true,  then  in  that  way  he  reduced 
that  portion  of  her  legacy  to  his  possession.  In  1864  Smith 
purchased  and  went  into  possession  of  the  Printup  tract  under 
a  deed  conveying  it  to  him  in  fee.  These  three  tracts  make 
up  the  land  in  controversy,  and  from  the  dates  above  men* 
tioned  H.  D.  Smith  was  in  possession  of  the  several  tracts 
and  used  and  controlled  them  in  all  respects  as  his  own,  gave 
them  in  for  taxes,  and  paid  the  same  every  year  until  sold  by 
the  sheriff  in  1875. 

1.  From  this  statement  of  facts,  it  clearly  appears  that 
Smith  reduced  to  his  possession  all  of  the  interest  which  his 
second  wife  had  in  the  land,  whether  acquired  by  purchase  or 
division  in  kind.  Under  the  law  then  in  force,  upon  marriage 
the  real  as  well  as  the  personal  property  of  the  wife  vested 
in  the  husband,  and  his  occupancy  of  the  land  is  evidence 
that  he  had  reduced  it  to  possession,  even  if  that  were  neces- 
sary to  the  consummation  of  his  right:  Royston  v.  Royston,  21 
Ga.  161;  Cobb's  Digest,  294.  If  Smith's  marital  rights  did 
not  attach  under  the  facts  and  law  above  stated, — if  he  did 
not  acquire  title  to  his  wife's  legacy  by  marriage  and  the  re- 
duction of  same  to  possession,  —  then  the  title  remained  in 
the  wife,  as  there  is  no  evidence  whatever  showing  or  tending 
to  show  that  she  ever  disposed  of  her  title  in  any  way;  and 
when  she  died  in  1867,  under  the  law  as  it  then  was,  her  hus- 
band was  her  sole  heir,  and  on  the  payment  of  her  individual 
debts,  if  any,  was  authorized  to  take  possession  thereof  with- 
out administration:  Code  of  1863,  sec.  1711;  Bryan  v.  Duncan^ 
11  6a.  67;  RcysUm  v.  Royston,  21  Ga.  161;  Bryan  v.  Rooki^  25 
Oa.  624;  71  Am.  Dec.  194.  The  law  making  children  joint 
heirs  with  husband  on  death  of  wife  was  not  passed  until  1871; 
Acts  of  1871-72,  p.  48;  Code,  sec.  2484. 

2.  Having  thus  ascertained  that  Smith  had,  by  his  marital 
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rights  and  inheritance,  acquired  a  perfect  title  to  all  the  inter- 
ests and  rights  which  his  second  wife  had  in  the  land,  and 
that  her  children  never  acquired  any  title  thereto  under  the 
will,  or  any  equity  therein  by  the  distribution  of  the  estate, 
his  often  repeated  declarations  made  while  in  possession,  to 
the  effect  '*  that  the  land  belonged  to  his  children;  that  he 
received  it  for  the  children  of  his  first  two  wives  —  he  held  it 
for  his  children '';  *'  I  holding  it  in  trust  for  the  children«and 
intended  they  should  have  it,*'  and  placing  some  of  his  chil- 
dren temporarily  in  possession  of  parts  of  the  land,  was  not 
sufficient  to  transfer  the  title  from  himself  and  vest  the  same 
in  his  children.  Title  to  lands  must  be  evidenced  by  writing, 
and  such  declarations  could  not  create  for  his  children  an 
express  trust  in  the  land,  for  '^  all  express  trusts  must  be  cre- 
ated or  declared  in  writing ":  Code,  sec.  2310.  These  chil- 
dren of  the  second  wife  had  no  beneficial  interest  in  the  land 
by  the  payment  of  purchase-money  or  any  part  thereof,  nor 
does  the  record  disclose  any  right  or  equity  in  them  to  oon- 
fltitute  a  predicate  on  which  to  raise  an  implied  trust  by  parol: 
Code,  sec.  2316. 

It  is  insisted  that  the  sheriff's  sale  was  a  contrivance  be- 
tween Smith  and  his  third  wife,  the  plaintiff  in  error,  to  pre- 
vent other  creditors  from  seizing  the  land,  and  for  the  purpose 
of  having  her  purchase  it  at  the  sale  and  hold  it  for  the  de- 
fendants  in  error,  and  to  divide  the  same  amongst  them.  The 
record  shows  that  the  sale  was  resisted  by  affidavit  of  illegal- 
ity; by  taking  homestead;  and  when  brought  to  sale,  the  land 
was  bought  by  the  plaintiff  in  error,  and  the  price  paid  was 
applied  to  an  execution  which  she  had  purchased  for  a  small 
sum,  but  paid  for  with  her  own  money;  and  the  only  promise 
she  made  was  that  the  defendants  in  error  could  have  it  by 
paying  back  to  her  the  money  she  had  paid  out  for  the  land. 
This  they  have  never  done  or  offered  to  do.  Smith  recognised 
the  legality  of  the  sale,  and  that  the  purchaser  had  a  legal 
title  and  possession  under  her  title,  and  aided  her  in  procur- 
ing a  loan  of  money  by  pledging  the  land  as  security.  This 
would  estop  him  from  now  setting  up  title  if  he  was  alive. 
Whether  it  will  estop  his  heirs  is  a  question  we  need  not  de» 
cide,  as  they  do  not  claim  in  this  suit  as  heirs  at  law.  For 
these  reasons  we  think  the  verdict  in  favor  of  the  children  of 
the  second  wife  contrary  to  both  law  and  evidence. 

8.  The  status  and  rights  of  the  children  by  the  first  wife 
are  materially  different    She  was  a  legatee  under  the  Will; 
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ihe  legacy  to  her  was  "absolute  and  without  remainder  or 
limitation";  she  predeceased  the  testator,  and  had  children 
Jiving  at  the  time  of  his  death.  Therefore,  by  operation  of 
law,  they  did  represent  their  mother  in  the  distribution  of  the 
estate,  because  "  if  a  legatee  dies  before  the  testator,  or  is 
dead  when  the  will  is  executed,  but  shall  haye  issue  living  at 
the  death  of  testator,  such  legacy,  if  absolute  and  without  re- 
mainder or  limitation,  shall  not  lapse,  but  shall  vest  in  the 
issue  in  the  same  proportions  as  if  inherited  directly  from 
their  deceased  ancestor":  Code,  sec.  2462.  Hence,  if  it  be 
clearly  shown  that  the  land  of  the  estate  was  divided  in  kind, 
and  a  share  was  allotted  to  the  first  wife  or  to  her  children, 
and  such  share  was  a  part  of  the  land  in  controversy;  or  if 
Smith  bought  a  part  of  the  land  involved  in  this  litigation 
and  paid  for  it  with  a  part  of  the  legacy  to  which  these  chil- 
dren were  entitled,  then  they  would  be  entitled  to  recover 
such  tract  or  parcel  of  the  land  as  may  be  identified  as  land 
allotted  to  them  in  the  distribution,  or  as  was  bought  and 
paid  for  with  funds  belonging  to  them,  unless  the  defendant 
in  the  court  below  has  acquired  such  a  title  by  prescription, 
or  otherwise,  as  will  bar  their  right  to  recover. 

4.  The  fifth  ground  in  the  motion  for  new  trial  alleges  error 
in  admitting  in  evidence  the  answer  of  a  witness  in  which  he 
says  that  he  learned  the  facts  therein  from  ^others,  Smith, 
and  his  wife's  mother."  The  information  obtained  from  Smith 
was  competent  evidence,  but  what  the  witness  learned  from 
**  others  "  and  his  wife's  mother  was  not.  And  it  being  doubt- 
ful whether  all  or  what  part  of  the  answer  was  learned  from 
Smith,  it  should  have  been  excluded.  Admissions  to  be  re* 
oeived  as  evidence  must  be  identified  as  coming  from  one 
whose  admissions  would  be  legal  evidence  in  the  case.  That 
is  not  clearly  done  in  this  instance. 

5.  The  will  directs  that  testator's  land  should  be  sold  by 
his  executors,  and  his  slaves  divided  in  kind.  *  An  exempli- 
fication from  the  records  of  the  ordinary's  office  showing  that 
slaves  had  been  divided  in  kind  and  assigned  to  the  several 
legatees  by  lot,  even  if  complete  and  regular,  was  not  admis- 
sible to  show  that  the  land  had  been  divided  and  allotted  to 
the  legatees  in  like  manner. 

6.  The  fieri  fctcias  in  favor  of  Sidney  C.  Shivers,  and  the 
one  in  favor  of  Cosby  Connel,  under  which  the  home  or 
Bermuda  place  was  sold,  were  each  issued  from  judgments 
rendered  in  1866,  a  levy  by  sherifif  was  entered  on  both  in 
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November,  1868,  and  again  levied  in  July,  1875;  so  they  were- 
not  dormant,  becanse  at  no  time  did  seven  years  elapse  be-^ 
tween  entries,  which  would  prevent  dormancy.  The  jieri 
facias  in  favor  of  Turner  and  8.  C.  Shivers,  under  which  the 
mill  tract  was  sold,  were  both  dormant,  because  the  judgments 
from  which  these  fieri  facias  issued  were  rendered  after  June 
1,  1866,  and  no  entry  had  been  made  on  either,  by  a  proper 
oflScer,  for  more  than  seven  years  prior  to  entry  of  the  levy 
under  which  the  land  was  sold.  The  decision  pronounced 
in  the  case  of  7}amer  v.  OrubbSy  58  Gti.  278,  and  reiterated  in 
Smith  V.  WhiU,  63  Oa.  236,  and  Mosdy  v.  Sanders,  76  Ga.  293, 
we  think  fully  covers  and  sustains  our  ruling  on  this  question. 
Judgment  reversed.  _^___ 

HusBXiiD  AND  WiFB — HuBBAFD  AS  Wifb's  Hkb.  — -Fot  uk  •zteudsd  dis» 
eatnon  of  this  •objeot,  see  monographio  note  tolnrt  Ingram,  12  Am.  St 
Rep.  81.  The  wife's  property  on  her  death  vests  in  her  heirs,  and  b«r  ho** 
hand  has  no  claim  therein.nnless  he  is  one  of  her  heirs:  Bt^ord  r.  JTofinvura. 
10  Tex.  660;  60  Am.  Deo.  223.  See  also  Newcomer  r.  Orem,  2  Md.  297;  5S 
Am.*  Deo.  717;  and  Baidmn  t.  Oarier,  17  Conn.  201;  42  Am.  Deo.  736,  »ad 
note,  in  whioh  it  was  held  that  property  devised  to  a  wife  as  her  separate 
estate  went  to  her  administrator,  and  not  to  her  hnsband,  npon  her  dying 
without  issue:  Contra,  R6Un$  t.  MeClwrt,  100  N.  Y.  328;  68  Am.  Bepw  184. 

Admissions  as  Evidxnob.  — See  extended  note  to  Rkhardmm  ▼.  Richard^ 
$tm,  80  Am.  Dec.  644-^9.  Admissions  should  be  olearly  proTod,  deliber- 
ately made,  and  precisely  identified  in  order  to  be  good  eridenoe:  FrinSitp  t. 
MUehell,  17  Ga.  668;  63  Am.  Deo.  268,  and  note;  note  to  WaUaa  ▼.  jraMAM% 
09  Am.  Dec  480. 


Chattanooga,   Rome,  and   Columbus   Bailboad 

Company  v.  Lyon* 

UBS  aiOBOlA,  16.] 

Railroads — Damages  tor  Carrtuio  Passrvorr  Past  DRsmrATiov^- 
ExcBssiVR  Damages.  —  When  a  young  lady  passenger  on  a  railway  train 
is  carried  one  and  one  half  miles  past  her  destination,  and  there  pat  off 
the  train  without  personal  violence  and  without  being  exposed  to  serious 
inconvenience,  real  danger,  or  harm  in  walking  back  to  her  destination^ 
a  Terdiot  for  two  thousand  dollars  damages  is  excessive  and  will  not  be 
sustained,  although  the  conductor  in  requesting  and  commanding  her  to 
leave  the  train  may  have  addressed  her  in  a  loud  tone  of  voice. 

The  Law  and  thr  Ladt. — The  courts  of  Georgia  will  never  be  found 
wanting  in  their  respect  and  devotion  to  the  fair  women  of  that  state. 
They  will  always  regard  them  as  incomparably  the  best  and  most  desiiv 
able  portion  of  the  population,  and  will  never  be  disposed  to  deny  them 
the  fullest  protection  in  the  en jo>  ment  of  their  rights  which  the  law  prop- 
erly administered  can  give  without  **  stretching  '*  legal  principles  too  far. 
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■imply  becaiue  there  is  a  lady  in  the  ease.  At  the  same  time  the  ooorts 
■■eft  guard  agatnat  that  speoiea  of  "incurable  insanity"  the  natural 
tendenoj  of  which  is  to  nndnly  favor  the  gentler  eez  as  Utigants. 

Biif.BOAiw — DoTT  AS  TO  Flao  Statiohs.  —  The  sale  of  a  ticket  to  a  partio- 
nlar  flag  Btation,  to  be  need  on  a  giTen  train,  imports  an  undertaking  on 
the  part  of  t|ie  railway  company  sellmg  it,  not  only  to  take  the  passenger 
to  that  station,  bat  to  stop  there,  and  allow  him  a  reasonable  time  and 
opportnnity  to  alight  A  &ilare  on  the  part  of  the  oompany  to  comply 
with  the  duty  is  generally  negligence  for  which  it  must  respond  in 
damages. 

Railboads  —  DvTT  A8  TO  Flag  Statio!I9.  —  When  a  railway  company  sells 
a  ticket  to  a  flag  station  at  which  its  trains  do  not  stop  nnless  signaled 
for  the  pnrpoee  of  receiving  or  discharging  passengers^  it  is  generally 
the  duty  of  the  conductor  in  charge  of  the  train  to  sacertsin  if  any  pas* 
senger  is  to  get  off  there,  and,  if  so^  to  stop  and  allow  him  aa  opporta« 
nity  to  alight.  A  failure  to  perform  this  duty  is  negligence,  for  which 
the  company  is  liable  in  reasonable  damages,  with  additional  damages 
if  the  passenger  is  wrongfully  ejected  after  his  destination  is  passed* 
This  rule  is  subject  to  modification  when  the  circumstances  are  sooh  as 
to  make  it  unfair  and  unjust  to  attribute  negligence  to  the  company. 


W.  Brookes  and  W.  T.  TumbuU^  for  the  plaintiff  in  error. 

Wright  arid  Meyerkardt,  for  the  defendant  in  error. 

Lumpkin,  J.  1.  The  testimony  of  the  plaintiff,  formerly 
Hiss  Fincher,  now  Mrs.  Lyoq,  was  substantially  as  follows: 
On  April  6,  1889,  she  walked  a  half-mile  to  Holders  Station, 
on  the  Chattanooga,  Rome,  and  Columbus  Railroad,  part  of 
the  way  being  through  the  woods,  and  bought  a  ticket  to 
Brookes  Station,  about  six  miles  distant  The  ticket  was 
exhibited  to  the  jury.  She  took  the  train  about  half-past  one 
o'clock  in  the  afternoon,  the  conductor  assisting  her  to  get  on. 
He  did  not  ask  her  destination,  nor  did  she  tell  him,  but  after 
helping  her  on  the  train  he  went  on  through  the  car,  and  no 
one  came  to  take  up  her  ticket.  She  was  not  accustomed  to 
traveling  on  railroads.  The  train  passed  Brookes  without 
stopping,  and  she  did  not  know  when  it  passed,  but  would 
have  known  that  station  had  she  been  looking.  The  train 
stopped  at  Lake  Creek,  a  mile  and  a  half  beyond  Brookes. 
She  then  went  to  the  door,  and  while  standing  in  the  door, 
and  the  conductor  was  out  on  the  steps,  he  told  her  in  a  loud 
tone  of  voice,  and  in  the  presence  of  other  people,  to  get  off. 
She  replied  she  did  not  want  to  get  off  there,  and  he  said 
she  must  do  so.  She  told  him  she  was  alone  and  did  not 
know  the  road,  and  he  said  it  was  only  a  mile  and  a  half  up 
the  railroad  to  Brookes.  He  did  not  take  hold  of  her,  but 
when  he  told  her  to  get  off,  she  just  got  off  and  went  on  back 
to  Brookes,  as  he  told  her,  up  the  railroad,  walking.    Some 
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of  the  way  was  through  the  woods.  She  did  not  see  any 
young  lady  at  the  statiou  where  she  got  off,  and  no  lady 
offered  to  walk  with  her  up  the  railroad.  Plaintiff  was  go* 
ing  to  see  ht^r  sister,  who  resided  a  quarter  of  a  mile  from 
Brookes,  and  intended  to  walk  from  the  station  to  her  sis* 
er's  house.  She  liyed  in  the  country,  and  was  in  the  habit 
of  walking  a  good  deal;  was  in  the  habit  of  walking  as 
far  as  a  mile  and  a  half;  would  not  have  considered  that 
much  of  a  walk  if  she  had  known  the  way  and  had  not  been 
alone.  The  day  was  pleasant,  and  she  found  her  way  back 
to  the  station  easily,  and  reached  her  sister's  in  safety.  No 
one  met  her  at  the  station,  nor  did  she  expect  to  be  met  there, 
as  they  did  not  know  at  her  sister's  she  was  coming.  The 
conductor  did  not  say  anything  about  her  stopping  at  Lake 
Creek  and  waiting  for  the  next  train,  nor  did  he  offer  to  take 
her  to  Cedartown  and  send  her  back  on  it,  nor  did  she  ask  to 
be  taken  to  Cedartown. 

Two  witnesses  for  the  plaintiff  (Smith  and  Wright)  testi- 
fied  to  an  occasion  when  they  saw  a  conductor  on  this  rail- 
road treat  a  young  lady  rudely.  One  of  them  fixed  the  time 
of  its  occurrence  as  being  in  March  or  April,  and  the  other  in 
March.  The  former  did  not  see  the  conductor  take  her  by 
the  arm;  the  latter  did.  Both  stated  his  language  and  man« 
ner  were  discourteous,  but  neither  positively  identified  the 
young  lady  of  that  occasion  as  the  plaintiff  in  this  case.  One 
said  he  saw  a  resemblance  in  the  plaintiff  to  the  young  lady 
he  saw  put  off  the  train,  and  added  that  his  main  reason  for 
thinking  the  lady  he  saw  on  the  train  was  the  plaintiff  was, 
that  on  reaching  Cedartown  he  met  a  gentleman,  not  a  resi- 
dent of  Cedartown,  to  whom  he  told  the  incident  on  the  train, 
and  this  gentleman  said  he  supposed  it  was  a  lady  he  waa 
expecting  at  his  house  that  day.  The  witnesses  located  the 
conversation  between  the  lady  and  the  conductor  as  beginning 
with  both  parties  inside  the  car. 

It  is  not  at  all  certain,  but,  on  the  contrary,  exceedingly 
doubtful,  that  the  occasion  referred  to  by  these  witnesses  is 
the  same  as  that  to  which  the  plaintiff  testifies,  especially  so 
because  she  herself  does  not  make  the  conduct  of  the  con- 
ductor by  any  means  so  reprehensible  as  they  do,  nor  does 
her  testimony  coincide  with  theirs  as  to  where  the  conversa* 
tion  with  the  conductor  began.  The  strong  probability  is» 
that  what  they  saw  and  heard  was  at  some  other  time  and 
involving  some  other  lady.    The  gentleman  at  Cedartown 
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who  said  a  lady  was  expected  at  bis  house  the  day  the  wit- 
ness told  him  of  the  incident  on  the  train  could  not  prohably 
have  referred  to  plaintiff,  because  she  states  the  visit  she  was 
making  that  day  was  unexpected. 

The  material  parts  of  the  testimony  of  the  conductor  were 
to  the  following  effect:  Brookes  is  a  flag  station  at  which 
trains  do  not  stop  except  to  put  off  or  take  on  passengers. 
When  plaintiff  got  on  the  train  he  understood  from  friends 
who  accompanied  her  to  the  train  that  she  was  going  to 
Brewer's,  a  station  below  Lake  Creek,  and  for  this  reason  and 
the  fact  that  he  had  no  other  passenger  to  get  off  before 
reaching  Lake  Creek,  he  did  not  call  for  her  ticket  before 
reaching  Brookes.  After  discovering  that  she  had  passed 
her  station,  he  politely  offered  to  put  her  in  charge  of  a  lady 
agent  of  the  company  at  Lake  Creek  until  the  next  train 
going  towards  Brookes  came  along,  or  take  her  on  to  Cedar- 
town,  where  he  met  that  train,  and  send  her  back  on  it;  or  if 
she  preferred,  she  could  walk  back  to  Brookes.  She  said  she 
did  not  know  the  way  back,  and  he  told  her  to  keep  down  the 
railroad,  and  the  lady  agent  offered  to  show  her  the  way  or 
go  back  with  her.  She  then  voluntarily  left  the  train.  His 
treatment  of  the  young  lady  was  gentle  and  kind,  and  the 
tone  of  his  voice  perfectly  mild.  The  porter  on  the  train 
corroborated  the  conductor's  statement 

In  view  of  the  foregoing  summary  of  the  testimony,  there 
can  be  no  better  way  of  dealing  with  the  merits  of  this  case 
than  to  treat  it  as  if  the  testimony  of  the  plaintiff  presented 
the  exact  truth  of  what  occurred.  The  jury  certainly  did  not 
accept  the  conductor's  version  of  the  matter,  and  we  have  no 
authority  to  say  they  erred  in  this  respect.  They  may  have 
been  influenced  to  some  extent  by  the  testimony  of  Smith 
and  Wright,  but  we  cannot  be  sure  of  this.  Again,  it  is  very 
doubtful,  as  has  been  seen,  whether  their  testimony  relates  to 
the  real  transaction  under  investigation,  and  even  if  it  does, 
it  is  more  than  probable  that  the  plainttff  herself  gives  the 
most  accurate  and  reliable  account  of  it  There  can  certainly 
be  no  want  of  fairness  or  justice  to  this  lady  in  accepting 
her  statements  as  absolutely  true.  Thus  viewed,  can  the  ver- 
dict for  two  thousand  dollars  be  sustained?  We  think  not 
According  to  her  own  account,  the  inconvenience  she  actually 
sustained  was  not  at  all  serious.  It  seems  that  it  was  her 
habit  to  walk  a  great  deal,  and  she  says  that  a  walk  of  a  mile 
and  a  half  on  a  pleasant  day  in  April  was  not  ''  much  of  m 
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walk.**  The  fact  that  a  part  of  her  walk  along  the  railroad  waa 
**  through  the  woods ''  is  offset  bj  the  fact  that  a  part  of  her 
walk  to  the  station  where  she  took  the  train  was  also  **  through 
the  woods."  Herljifficulty  in  finding  the  way  was  inconsid* 
erable;  she  had  only  to  follow  the  railroad  track,  and  she  ad* 
tnits  she  did  so  easilj.  It  does  not  appear  that  she  was  ex* 
posed  to  any  real  danger  or  harm,  and  there  was  but  little  oc* 
oasion  for  alarm.  So  far  as  the  facts  just  recited  are  con* 
oerned,  it  seems  to  us  that  no  unbiased  mind  could  reach  the 
conclusion  that  for  alleged  injuries  of  this  kind  two  thousand 
dollars  would  not  be  utterly  unreasonable  and  extravagant. 

Does  the  behavior  of  the  conductor,  in  connection  with  the 
other  facts,  justify  any  such  finding?  We  feel  constrained  to 
say  it  does  not.  It  was  probably  his  duty,  under  the  circum- 
stances, to  do  exactly  what  he  swears  he  did.  But  discarding 
his  testimony  and  accepting  that  of  the  plaintiff,  he  told  her 
in  a  loud  tone  of  voice  she  must  get  off  the  train.  He  used 
no  insulting  language;  he  did  not  touch  her  or  otherwise  of* 
fer  her  personal  violence,  nor  did  he  in  any  way  restrain  or 
control  her  movements  other  than  by  the  request,  or  com* 
mand,  addressed  to  her  loudly.  The  element  of  loudness, 
though  not  even  alleged  in  the  declaration,  constitutes  the 
chief  impropriety  of  his  remarks;  and  while  we  do  not,  of 
course,  approve  of  this  manner  of  speaking  to  a  lady,  we  do 
not  think  the  vindictive  damages  included  in  this  large  ver* 
diet  are  warranted  by  the  facts  as  stated. 

This  court,  we  trust,  is  not  wanting  in  respect  and  devotion 
to  the  fair  women  of  Georgia.  We  regard  them  as  incompa- 
rabry  the  best  and  most  admirable  portion  of  our  population^ 
and  will  never  be  disposed  to  deny  them  the  fullest  protection 
in  the  enjoyment  of  all  their  rights  which  the  law,  properly 
administered,  can  give.  At  the  same  time,  we  are  unwilling 
to  subject  ourselves  to  such  a  criticism  as  was  made  by  that 
great  judge,  Hon.  Iverson  L.  Harris,  upon  his  distinguished 
brethren,  in  Clements  v.  Bostwicky  38  Ga.  1,  in  which  he  thought 
they  had  stretched  a  principle  very  far  in  Rustaininga  widow's 
right  to  dower.  Speaking  of  their  judgment,  he  said  it  could 
be  justified  only  on  the  ground  on  which  Steele  defended  Dry* 
den,  who  had  compared  the  Duchess  of  Cleveland  to  Cato, 
the  wit  vindicating  the  poet  by  saying,  '*  there  was  no  stretch- 
ing a  metaphor  too  far  when  a  lady  was  in  the  case."  We 
fear  that  courts  and  juries  are  becoming  too  apt  to  stretch 
damages  too  far  when  they  are  to  be  awarded  to  one  of  the 
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gentler  sex.  Judge  Harris  concludes  his  dissenting  opinion 
by  Baying:  ''For  many  years  I  haye  witnessed  with  uneasi- 
ness the  quixotism  which  the  bench  displays  whenever  a 
woman  is  a  party,  or  a  woman's  claims  are  involyed.  I  fear 
that  it  is  an  incurable  insanity,  as  thus  far  it  baa  exhibited 
no  obedience  to  law,  and  is  deaf  to  reason,  and  eyeii  insensi- 
ble to  ridicula" 

The  danger  was  not,  and  is  not,  so  serious  as  this  language 
would  imply,  but  there  is  undoubtedly  good  reason  for  the 
courts  to  guard  against  the  natural  tendency  to  unduly  favor 
women  as  litigants.  Striving  earnestly  to  look  at  the  case 
before  us  carefully  and  impartially,  we  cannot  avoid  the  con- 
viction that  it  affords  an  instapce  of  this  kind,  and  that  the 
ends  of  justice  require  another  trial.  It  is  needless  to  cite  the 
numerous  cases  in  which  verdicts  for  large  amounts  have  been 
rendered  in  cases  more  or  less  similar  to  the  present  one,  or  to 
point  out  the  instances  in  which  they  have  been  aUowed  to 
stand,  or  have  been  set  aside.  As  each  case  must  at  last  de- 
pend on  its  own  peculiar  facts  and  circumstances  and  be  tested 
with  reference  to  the  same,  precedents  of  the  kind  referred  to 
are  of  no  great  value. 

2.  It  being  doubtful,  as  already  shown,  whether  or  not  the 
testimony  of  the  witnesses  Smith  and  Wright  related  to  the 
transaction  really  in  issue,  it  was  the  province  of  the  jury,  and 
not  of  the  judge,  to  determine  this  question.  The  court, 
therefore,  rightly  admitted  the  testimony  and  gave  the  proper 
instructions  concerning  it,  except  that  he  might  have  made 
the  addition  suggested.  Without  this  addition,  it  can  scarcely 
be  doubted  that  the  jury  understood  they  were  to  disregard 
this  testimony  if  in  their  opinion  it  related  to  another  and 
entirely  different  occasion. 

8.  Complaint  is  made  of  the  following  charge  of  the  court: 
**  If  the  plaintiff  purchased  a  ticket  at  Holders  Station  to  go 
to  Brookes  Station,  and  got  aboard  of  the  train,  if  they  failed 
to  stop  the  train,  if  the  conductor  failed  to  come  into  the  car 
or  stop  the  car,  according  to  contract,  at  Brookes  Station, 
she  would  be  entitled  to  nominal  damages,  if  that  was  brought 
about  by  no  fault  on  her  part."  It  is  urged  that  this  was 
error  because  Brookes  was  a  flag  station,  and  she  should  have 
given  notice  to  the  conductor,  especially  when  the  evidence 
showed  it  was  only  a  few  minutes'  run;  and  it  was  error  fur* 
ther,  because  there  was  no  evidence  of  a  contract  to  stop  at 
Brookes. 
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The  plaintiff  sued  for  an  alleged  tort,  and  not  for  breach  of 
contract  The  theory  of  the  action  is  that  the  defendant  cou* 
tracted  to  carry  her  to  Brookes  and  land  her  there,  and  that 
itB  Tiolatiou  of  this  contract  was  a  breach  of  its  duty  as  a  ooin* 
tnon  carrier,  constituting  a  tort  for  which  she  can  recover,  and 
in  connection  therewith,  also  for  the  alleged  wrongful  and 
tortious  conduct  of  the  conductor  in  ejecting  her  from  the  train 
after  passing  her  station.  The  above  quoted  charge  was 
doubtless  given  upon  the  idea  that  the  sale  of  the  ticket  to 
Brookes  Station  was  an  absolute  contract  by  the  defendant  to 
stop  the  train  there,  with  or  without  notice  to  do  so  from  the 
passenger,  and  that  a  failure  to  stop  would,  consequently,  be 
a  breach  of  duty  amounting,  as  stated,  to  a  tort  for  which  the 
plaintiff,  whether  actually  damaged  or  not,  could  recover  at 
least  nominal  damages.  In  view  of  the  nature  of  the  action 
as  above  stated,  and  of  the  evidence  submitted,  the  charge 
was  correct  if  the  sale  of  the  ticket  to  Brookes  Station  neoee- 
sarily  involved  an  absolute  and  unconditional  undertaking  hj 
the  defendant  to  stop  the  train  there.  If,  however,  the  con- 
tract was  not  thus  absolute,  and  it  was  the  duty  of  the  passen- 
ger to  notify  the  conductor  of  her  desire  to  stop  at  this  station, 
the  mere  failure  to  stop  would  not  entitle  her  to  evea  nominal 
damages. 

As  a  general  rule,  we  think  the  sale  of  a  ticket  to  a  partic- 
ular station,  to  be  used  on  a  given  train,  imports  an  under- 
taking on  the  part  of  the  company  not  only  to  take  the 
passenger  to  that  station,  but  to  stop  there  and  allow  him 
reasonable  time  and  opportunity  to  alight  licaving  out  of 
consideration,  for  the  present,  the  question  whether  or  not 
there  may  be  instances  when  this  rule  should  not  operate,  it 
would  seem,  in  the  absence  of  some  special  reason  for  requir- 
ing a  passenger  to  notify  the  conductor  of  his  destination  be- 
fore being  called  upon  to  exhibit  his  ticket  that  so  doing 
would  be  ingrafting  upon  the  contract  a  condition  outside  of 
its  terms  and  not  usually  contemplated  by  the  purchaser. 
The  holder  of  the  ticket  has,  ordinarily,  the  right  to  assume, 
when  he  buys  it^  that  the  company  will  safely  land  him  at 
his  destination.  Accordingly,  he  has  the  right  to  presume 
the  conductor  will  call  for  his  ticket  before  reaching  the  sta* 
tion  specified,  and  thus  obtain  notice  of  the  fact  that  he  de- 
sires to  stop  at  such  station.  Of  course,  when  the  conductor 
takes  up  and  examines  the  ticket,  the  information  will  be  thus 
conveyed  to  him  that  he  has  a  passenger  for  this  station,  and 
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there  will  be  no  difficulty  at  all  in  his  carrying  out  the  con- 
tract which  has  been  made  between  the  company  and  the 
passenger.  When  a  railroad  company  sells  tickets  to.  a  sta* 
tion  of  this  kind,  it  nnqnestionably  does  so  for  the  purpose  of 
obtaining  the  money  of  its  customers,  and  all  of  its  employ- 
ees  certainly  ought  to  know  that  upon  every  passenger  train 
there  are  likely  to  be  oAe  or  more  passengers  for  such  stations. 
Beyond  doubt  the  agent  who  sells  the  ticket  is  aware  of  the 
fact  that  there  will  be  on  the  train  for  which  the  ticket  is  sold 
a  passenger  of  this  kind»  and  in  most  caseft^  the  conductor  will 
be  able  to  ascertain  the  fact  by  prompt  and  proper  attention 
to  his  duties.  Every  company  should  so  conduct  its  passen- 
ger business  as  to  adequately  serve  all  of  its  customers,  and 
if  any  company,  without  sufficient  excuse,  fails  to  do  this,  the 
omission  amounts  to  negligence,  and  it  will  be  responsible  for 
the  consequences.  The  general  rule,  therefore,  as  to  the  duties 
of  railroad  companies  toward  passengers  holding  tickets  for 
flag  stations  should  be  as  we  have  stated;  but,  as  already  in- 
timated, we  do  not  think  this  rule  should  be  inflexible. 
There  may  be  circumstances  under  which  a  passenger  for  a 
flag  station  is  carried  beyond  his  destination  when  it  would 
not  be  fair  or  just  to  attribute  the  fact  to  the  company's  neg- 
ligence. 

In  a  recent  Texas  case,  Oulf  etc.  Ry  Co.  v.  Ryan^  18  8.  W. 
Rep.  866  (Tex.  Ct  of  App, March  23,  1892),  it  appeared  that 
defendant  in  error  bought  a  ticket  to  a  flag  station,  knowing 
it  was  such,  and  that  trains  did  not  stop  there  ''unless  some 
request  was  made  upon  the  conductor  to  do  so."  It  would 
seem  that  he  bought  the  ticket  subject  to  the  condition  that 
he  must  notify  the  conductor  of  his  destination,  and  failing 
to  do  so,  it  was  held  he  was  not  entitled  to  recover.  Aside 
from  instances  like  this,  there  may  be  other  occasions,  which 
we  will  not  attempt  now  to  specify  or  enumerate,  when  the 
conductor  will  be  prevented,  without  fault  on  his  part,  from 
ascertaining  in  time  the  desire  of  a  passenger  to  stop  at  a  flag 
station,  or  when,  under  the  circumstances,  it  is  manifestly  the 
duty  of  the  passenger  to  see  to  it  that  the  conductor  has  the 
necessary  information.  In  cases  of  doubt  as  to  which  should 
take  the  initiative,  the  question  may  very  properly  be  left  to 
the  jury. 

This  was  done  in  the  present  case,  in  that  portion  of  the 
charge  relating  to  the  alleged  tortious  conduct  of  the  conduc* 
tor  in  ejecting  the  lady  from  the  train.    The  court  said:  ''  It 
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is  charged  thHt  it  was  negligence  in  the  conductor  in  failing 
to  go  back  and  inquire,  and  that  that  brought  op  this  trouble. 
It  is  for  you  to  say  what  is  negligence  in  this  case,  —  whether 
it  was  negligence  for  him  to  fail  to  go  back  in  that  train,  and 
to  pass  that  station  without  going  back  to  inquire.  I  charge 
you  that  it  is  the  duty  of  a  railroad  company  to  take  extraor- 
dinary care  of  its  pastsengers,  It  is  for  you  to  say  whether  or 
not  he  discharged  his  duty,  —  whether  or  not  it  was  his  doty 
to  go  back  and  inquire  where  the  young  lady  wanted  to  ga" 
Under  the  circumstances  of  this  case,  this  charge  was  quite 
as  liberal  to  the  company  as  it  had  any  right  to  expect.  The 
jury  found  that  the  duty  of  notifying  the  conductor  of  her 
destination  was  not  primarily  imposed  upon  the  plaintiff,  and 
assuming  this  finding  to  be  correct,  it  follows  that  there  was 
a  breach  of  duty  on  the  part  of  the  company  entitling  her  to 
a  recovery,  in  which  additional  damages  to  a  reasonable 
amount  for  her  wrongful  ejection  from  the  train  could  very 
properly  be  included. 

4.  In  none  of  the  remaining  grounds  of  the  motion  for  a 
new  trial  does  it  appear  that  any  error  was  committed  by  the 
court  below,  requiring  the  grant  of  a  new  trial.  The  judg* 
ment  is  reversed  solely  for  the  reason  stated  in  the  first  head- 
note. 

Judgment  reversed* 


The  raling  in  the  principal  onaa  mm  rabaaquently  affirmed  in  Oaldwed 
T.  Richmond  cfe.  R.  B.  Co.,  89  Oa.   650-^53»  where  the  eoort  aaid:    "A 
railroad  condaotor  ahoald  not  oolleot  and  accept  from  a  passenger  her  fare 
to  a  partionlar  station,  knowing  she  intends  and  desires  to  get  off  thersb 
unless  he  expects  to  stop  the  train  at  that  station  and  allow  her  to  alight    In 
this  case  the  plaintiff  paid  her  fare  while  the  train  was  still  within  the  corpor- 
ate limits  of  Atlanta,  and  distinctly  informed  thecondnotor  where  she  wislied 
to  leave  the  train*    It  was  his  daty,  if  he  did  not  intend  to  stop  there^  to 
tell  her  so^  decline  to  take  her  money,  stop  the  train  at  once,  and  allow  Imt 
to  get  off  in  the  eity.    By  aooepting  the  fare  under  the  circumstanoes  stated, 
he  became  charged  with  the  duty  of  stopping  at  her  station  and  affording 
her  an  opportunity  to  get  off.    He  certainly  had  no  right  to  carry  her  be* 
yond  this  station  to  another  place.     A  breach  of  a  contraot  made  by  a  com- 
mon carrier  with  one  of  its  passengers  is  a  breach  of  its  public  duty  for  which 
it  is  liable  in  tort    In  support  of  above  niling%  see  OkaUanooga  oie,  B»  R, 
Co.  T.  Lyon,  89  Ga.  16";  ante,  p.  72. 

RAILVOA08-— CABBTIira  PaSSSNGBSS  BITOIfD  DlOTIlfATIOir. —  BzXHrLAKT 

Damaois  will  not  be  allowed  for  the  failure  to  stop  a  train  at  a  station  and 
giro  a  passenger  an  opportunity  to  alight  unless  the  failure  to  stop  was  will« 
ful  or  the  wrong  was  aggravated  by  the  manner  of  the  trainmeni  Dorml 
T.  imnoUae.  R.  R.  Co.,  66  Miss.  14;  7  Am.  St  Rep.  629;  Thomptom t.  iVev 
OrleoM9  eU.  R^R.  Co,,  60  Miss.  315;  19  Am.  Hep.  12.    For  instanoss  in  which 
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exemplary  damagw  will  be  allowed  for  a  failare  to  etop  %  trafn  and  let  a 
piflsenger  off  at  his  destination,  see  Alabama  etc  B.  B,  Oo,  r,  SeUert^  93  Ala. 
t;  30  Am.  Si.  Repw  17;  SmmueU  t.  Biehmond  eie.  B,  B.  Co.,  36  S.  0.  493;  SI 
Am.  81  Bep.  883^  A  passenger  negligently  carried  beyond  his  station  mif 
recorer  damages  for  the  inoonrenienoe,  loes  of  time,  and  labor  of  trarelivg 
back:  Penm^ivama  B.  B.Go.r»  AepeU,  23  Pa.  St.  147;  82  Am.  Deo.  323,  and 
note.  See  alao  note  to  WaUbar  ▼.  VkUbitrg  eie.  B.  B.  Co.^  17  Am.  St  Bep. 
426L 

Bailroads  —  DuTT  TO  SiOF  AT  Flag  STATioNSi —  A  nulroad  oompany 
will  be  liable  for  its  failure  to  stop  at  a  flag  station,  and  take  on  a  passen* 
■ger  to  whom  it  has  sold  a  tioket  to  and  from  snob  station,  where  the  train 
was  propedy  flagged:  Freemanr.  DriraU  etc  B.  B.  O0.9  60  Mich.  077;  BaU- 
«kqr  T.  Adcod.  62  Ark.  400.  See  Bkhmomi  etc  B.  B.  Ch,  w.  AehX^h  70  ViL 
130;  02  Am.  Bep.  620. 


Jones  v.  FoBSHANa 

[89  QsoaoXA,  690.] 

Slavdkr — Fliadino.  —In  an  action  for  slander,  a  plea  of  prirfleged  ooOp 
mnnioation  may  be  Joined  with  a  plea  of  the  general  issasu  The  speak* 
ing  of  the  words  need  not  be  expressly  admitted  by  plea,  bat  may  be 
admitted  hypothetically.  In  snch  case  the  defendant  may  be  oompelled 
npon  the  trial  to  elect  upon  which  plea  he  will  rely. 

Slahdkr  —  Plsadiho  P&iyiLion>  Gohmunioatioh.  — A  plea  of  prlTileged 
communication  in  aa  action  for  slander,  which  shows  that  the  oeossion 
was  privileged,  is  not  insufficient  because  it  fails  to  show  that  the  words 
were  spoken  under  snofa  circumstances  as  to  make  them  privileged. 

SlANDBR. — FrOK    liANOUAaB    PSR  8B  SlARDSROOI  MaLIOB    is  IlffBBBBD, 

but  this  inference  may  always  be  rebutted  by  proof  of  the  oooasion,  or 
other  circumstances  of  justification. 

Blabdbb— Eyibbnob  Of  Fbiyilbobd  Ookmitnioatioh.— When  ia  aa  aotioa 
for  slander  the  oooasion  on  which  the  words  were  spoken  is  pleaded  as 
privileged,  all  facts  calculated  to  throw  light  upon  the  trae  eharacter 
of  the  occasion  are  admissible  in  evidence. 

Slabdbr  —  BviDBBOB  ov  Pbitilbobb  CoHHairiOATiov.  — The  defendant  ia 
an  action  for  slander  cannot  testify  that  the  oommunioation  alleged  was 
privileged.  This  is  a  question  of  law  arising  from  the  oooasion  and  the 
relation  of  the  parties. 

Slanhbb — Pbitilbobd  CoMMUNiOATioif. — A  communication,  to  be  privi* 
leged,  must  be  spoken  with  reference  to  the  subject-matter  in  hand.  If 
the  speaker  goes  further  and  makes  a  defamatory  charge  against  the 
plaintiff  about  something  having  nothing  to  do  with  the  matter  in  hand, 
it  is  not  protected.  Nor  can  the  privilege  be  made  to  depend  merely 
upon  the  defendant's  good  faith  and  belief  in  the  relevancy  of  the  state* 
ment  made,  and  not  in  any  degree  npon  its  aotnal  relevancy  to  the  sub- 
ject-matter. 

W.  H.  Kimbraugh^  HinUm  and'^OxUts^  and  R.  F.  Lyon^  for 
the  plaintiff. 

J.  W.  Haygood,  J.  M.  Du  iVM,  and  Hinm^  ShmMcip  mU 

FtHdeTf  for  the  defendant 
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SimcoNS,  J.  An  action  for  words  was  brought  by  Jones 
against  Forehand,  his  declaration  alleging  that  in  November, 
1886,  the  defendant  falsely  and  maliciously  spoke  to  J.  J. 
Turner  thus:  ^  I  want  you  to  go  down  to  the  Drumright  place 
and  arbitrate  the  matter  between  Jones  (the  plaintiff)  and 
myself.  I  want  to  settle  up  with  him.  He  has  already 
stolen  two  bales  of  cotton  from  me,  and  I  want  to  get  him  off 
before  he  steals  any  more  cotton  from  me.**  The  defendant 
pleaded  not  guilty,  mitigation,  and  privileged  communication. 
The  jury  found  for  the  defendant  on  the  plea  of  privileged 
communication.  A  new  trial  was  denied,  and  the  defendant 
excepted. 

1.  It  is  assigned  as  error  that  the  court  overruled  the  plain* 
tiff's  demurrer  to  the  plea  on  which  the  verdict  is  based.  The 
demurrer  was  upon  the  following  grounds:  1.  That  said  plea 
did  not  set  up  any  suflScient  defense  to  the  plaintiff's  action;  2. 
That  the  plea  did  not  show  or  admit  that  the  defendant  had 
made  use  of  the  words  in  the  plaintiff's  declaration  alleged,  it 
appearing  from  the  pleadings  that  the  plea  of  general  issue 
was  then  and  there  in  and  had  not  been  stricken  or  with* 
drawn;  8.  That  the  plea  did  not  show  that  the  words  alleged 
to  have  been  spoken  were  of  such  a  character  or  were  spoken 
under  such  circumstances  as  would  make,  them  a  privileged 
communication;  and  4.  That  the  law  in  regard  to  the  action 
for  words  did  not  contemplate  the  use  of  slanderous  words  as 
being  privileged  under  any  circumstances  whatever,  but  that 
slanderous  words  per  $e  could  in  no  case  be  a  privileged  com- 
munication. 

It  is  also  complained  that  the  court  erred  in  charging  the 
jury  in  regard  to  this  plea,  as  follows:  ''These  three  pleas 
(the  general  issue,  mitigation,  and  privileged  communications 
in  bar  of  right  of  action)  he  (the  defendant)  is  authorized  by 
law  to  file,  whether  they  appear  to  be  contradictory  or  not. 
It  is  the  right  of  a  party  sued  to  file  as  many  and  as  contra- 
dictory pleas  as  he  sees  proper."  This  is  assigned  as  error 
because  no  plea  can  be  filed  or  sustained,  so  long  as  the  gen- 
eral issue  remains,  that  does  not  admit  in  hmc  verba  the  words 
«poken  as  alleged  in  the  declaration. 

Where  a  defendant  pleads,  in  addition  to  the  general  issue, 
that  he  was  authorized  by  law  to  do  the  act  complained  o^ 
he  may  be  required  at  the  trial  to  elect  upon  which  defense 
he  will  rely,  for  the  code  declares  that  by  the  latter  of  these 
pleas  *'he  admits  the  act  to  be  done"  (sec.  3051);  and  o( 
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conrBe  he  cannot  admit  the  act  and  at  the  same  time  require 
proof  of  it  by  insisting  upon  a  plea  by  which  the  act  is  denied* 
But  while  this  inconsistency  may  prevent  the  consideration  of 
both  pleas,  it  does  not  prevent  the  filing  of  both.    The  right 
to  file  them  together,  notwithstanding  such  inconsistency,  is 
clear,  under  the  code,  sec.  8453:  Rigden  y*  Jordan,  81  Oa.  671. 
Their  inconsistency,  therefore,  was  no  ground  for  striking 
either  one  of  them  on  demurrer.     While  the  plaintifif  had  a 
right  to  require  the  elimination  of  one  or  the  other  of  these  de- 
fenses, be  did  not  avail  himself  of  this  right  in  the  proper 
manner.     If  he  objected  to  the  consideration  of  both  of  them, 
it  was  his  right  to  insist  that  the  defendant  should  elect  be* 
tween  them,  and  that  the  plea  of  privilege,  if  relied  upon, 
should  be  treated  as  an  admission  that  the  words  were  spoken, 
and  as  dispensing,  therefore,  with  proof  of  that  fact.    That  the 
speaking  of  the  words  was  admitted  by  this  plea  hypothetl- 
cally,  and  not  expressly,  was  not  a  good  objection.    Under 
our  system  of  pleading,  hypothetical  averments  in  defensive 
pleadings  have  been  held  allowable:  Urquhart  t.  Potcelij  64 
Oa.  29;  and  besides,  under  section  3051  of  the  cod'e,  the  plea 
of  privilege,  if  relied  upon,  is  tantamount  to  an  express  admis- 
sion that  the  words  were  spoken.    If  the  defendant  is  com- 
pelled to  elect,  and  he  elects  to  rely  upon  this  plea,  the  effect 
is  the  same,  whether  the  words  are  admitted  expressly  or  not. 
Nor  is  the  plea  insufficient  on  the  ground  that  it  fails  to 
show  that  the  words  were  spoken  under  such  circumstances 
as  would   make  them  a  privileged  communication.    After 
stating  the  terms  of  a  contract  under  which  the  title  to  cotton 
cultivated  by  the  plaintiff  was  to  remain  in  the  defendant  at 
landlord  until  the  former's  indebtedness  to  him  should  be 
paid,  the  plea  alleges,  in  substance,  that  a  dispute  arose  be- 
tween them  ^^  as  to  plaintiff's  disposing  of  the  two  bales  of 
cotton  on  which  defendant  had  a  landlord's  lien,"  and  *'  as  to 
the  amounts  that  plaintiff,  both  as  tenant  and  cropper,  was 
indebted  to  defendant,  and  the  quantity  of  the  crops  still  un- 
sold and  on  the  land  cultivated  by  plaintiff  as  tenant  and  as 
cropper";  and  that  to  settle  and  adjust  this  dispute,  they 
agreed  that  each  should  select  a  man  to  represent  himself, 
and  the  defendant  selected  Turner;  and  in  informing  Turner 
of  the  purpose  for  which  he  had  been  chosen,  ^^  endeavored  to 
put  him,  as  his  confidential  friend  who  was  so  to  represent 
him,  into  possession  of  all  the  facts  and  circumstances  in  and 
attending  iha  subject-matters  of  dispute  and  contention  be- 
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tween  plaintiff  and  defendant;  and  that  this  is  the  occasion 
upon  which  plaintiff  alleges  the  defendant  spoke  the  words 

set  forth  in  his  declaration Defendant  says  that  this 

conversation  with  Turner  was  private  and  confidential,  and 
that  all  he  said  to  Turner  about  said  matters  of  difference  and 
about  plaintiff  was  said  without  malice  toward  plaintiff  and 
with  the  bona  fide  intent  on  the  part  of  defendant  to  protect 
his  own  interest  in  the  subject-matters  of  dispute  where  it  was 
▼ery  materially  concerned.  Wherefore  defendant  says  if  he 
spoke  the  words  alleged  by  plaintiff,  and  spoke  them  on  the 
occasion  and  under  the  circumstances  and  surroundings  as 
above  set  forth,  and  without  malice  toward  plaintiff,  they 
were  privileged  communications." 

Our  code  (sec.  2980)  includes  among  privileged  communica- 
tions *'  statements  made  with  the  bona  fide  intent  on  the  part 
of  the  speaker  to  protect  his  own  interest  in  a  matter  where  it 
is  concerned."  According  to  this  plea,  the  alleged  defama- 
tory statement,  if  made,  was  made  at  a  private  and  confiden- 
tial interview  between  the  defendant  and  a  person  selected  to 
represent  him  in  the  settlement  of  a  dispute  with  reference  to 
the  two  bales  of  cotton  to  which  the  statement  related,  and 
which  involved  the  plaintiff's  conduct  in  disposing  of  this  cot- 
ton, and  it  was  made  with  the  bona  fide  intent  on  the  part  of 
the  defendant  to  protect  his  own  interest  in  that  matter.  The 
occasion  therefore  was  privileged.  Whether  the  language  and 
manner  of  the  communication  in  characterizing  the  plaintiff's 
disposing  of  the  cotton  as  stealing  was  so  far  in  excess  of 
what  the  occasion  warranted  as  to  show  malice  on  the  part  oi 
the  defendant,  and  therefore  deprive  him  of  the  protection 
afforded  by  the  occasion,  was  a  question  for  the  jury.  A  state- 
ment made  upon  such  an  occasion,  if  pertinent  to  the  matter 
in  hand,  is  prima  facie  protected;  and  this  protection  remains 
until  overcome  by  proof  of  express  malice;  and  though  the 
language,  if  violent  or  excessive,  may  amount  to  proof  of  ex- 
press malice,  it  should  be  left  to  the  jury  to  say  whether  it 
amounts  to  such  proof  or  not:  Volkard's  Starkie  on  Slander 
and  Libel,  sec.  825,  *282  et  seq.;  sec.  577,  *454. 

The  remaining  ground  of  the  demurrer,  viz.,  that  language 
per  $e  slanderous  is  in  no  case  protected,  was  not  pressed  in 
this  court;  and  on  this  point  the  law  is  too  well  settled  to  re* 
quire  discussion.  From  language  per  se  slanderous  malice  is 
inferred,  but  this  inference  is  always  subject  to  berebutteJ  hy 
proof  of  the  occasion  or  other  circumstances  of  justification. 
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2.  One  of  the  grounds  of  the  motion  for  a  new  trial  is,  that 
the  court  permitted  the  defendant  to  testify  that  the  plaintiff 
was  indebted  to  him  in  money  and  cotton  as  a  **  cropper/* 
the  plaintiff  objecting  that  the  same  was  illegal  and  irrelevant 
It  is  recited  in  this  ground  that  the  court  admitted  the  testi- 
mony as  illustrating  the  truth  of  the  plea  of  privileged  com* 
munications.  Where  an  occasion  is  pleaded  as  privileged,  all 
facts  calculated  to  throw  light  upon  the  true  character  of  the 
occasion  are  admissible  in  evidence;  and  according  to  this 
plea,  the  object  of  the  settlement  in  which  the  two  bales  of 
cotton  were  involved,  was  to  arrive  at  the  plaintiff's  indebt- 
edneee  to  the  defendant 

3.  Another  ground  of  the  motion  is  that  the  court,  over  ob- 
jection, permitted  the  defendant  to  testify  that  the  cobimuni- 
cation  alleged  in  the  declaration  was  privileged.  The  admis- 
sion of  this  testimony  was  clearly  improper.  A  witness  cannot 
be  thus  permitted  to  give  his  opinion  as  to  the  law  of  the  case. 

4.  It  is  complained  that  the  court  instructed  the  jury  as 
follows:  "One  may  publish,  by  speech  or  writing,  whatever 
he  honestly  believes  is  essential  to  the  protection  of  his  own 
rights,  or  to  the  rights  of  another,  provided  the  publication  is 
not  unnecessarily  made  to  others  than  to  those  persons  whom 
he  honestly  believes  can  assist  him  in  the  protection  of  his 
own  rights^  nor  to  others  than  those  whom  he  honestly  believes 
will,  by  reason  of  a  knowledge  of  the  matter  published,  be 
better  enabled  to  assert,  or  to  protect  from  invasion,  either 
their  own  rights,  or  the  rights  of  others  intrusted  to  their 
guardianship."  The  error  assigned  is,  that  the  charge  was 
not  qualified  by  stating  that  the  communication,  to  become 
privileged,  must  be  made  about  the  subject-matter  to  which 
the  person  to  whom  made  was  to  attend.  We  have  examined 
the  entire  charge  of  the  court  as  sent  up  in  the  record,  and  in 
no  part  of  it  is  there  any  reference  to  this  essential  feature  of 
a  privileged  communication  — relevancy  to  the  subject-matter 
on  account  of  which  the  privilege  is  claimed.  Under  the  charge 
the  privilege  is  made  to  depend  merely  upon  the  defendant's 
good  faith  and  his  belief  in  the  relevancy  of  the  statement, 
and  not  in  any  degree  upon  its  actual  relevancy.  It  is  a  well- 
settled  rule  that  '^a  communication,  to  be  privileged,  must  be 
spoken  with  reference  to  the  matter  in  hand.  If  the  speaker 
goes  further  and  makes  a  defamatory  charge  against  a  person, 
such  charge  having  nothing  to  do  with  the  matter  in  hand, 
it  is  not  protected":  Folkard's  Starkie  on  Slander  and  Libel, 
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860.  829,  •286;  sec.  808,  *269;  Odgera  on  Libel  and  Slander, 
•245;  Hagemau  on  Privileged  Communications,  189.     Had 
the  court  instructed  the  jury  to  this  effect,  the  verdict  might 
have  been  different;  certainly  it  ought  to  have  been  different 
tinder  the  evidence  in  the  record.   The  verdict,  as  we  have  seen, 
was  a  special  finding  in  favor  of  the  plea  of  privileged  commnni-^ 
cation;  yet  the  allegations  of  the  plea  are  wholly  unsuatained 
by  the  proof  in  so  far  as  they  tend  to  show  the  relevancy  of 
the  alleged  slanderous  statement.    There  is  no  evidence  that 
the  plaintiff's  disposing  of  the  two  bales  of  cotton  had  any* 
thing  to  do  with  the  matter  in  the  settlement  of  which  Turner 
was  to  represent  the  defendant    The  defendant  testified  that 
his  purpose  in  going  to  Turner  was  to  get  him  to  aid  in  arriv- 
ing at  a  settlement  between  himself  and  Jones,  but  ha  does 
not  explain  what  the  settlement  was  about    Mr.  Haygood^ 
the  attorney  who  represented  him  in  the  settlement,  testified 
that  the  agreement  was  that  the  defendant  and  the  plaintiff 
should  each  *'  select  a  man  to  go  down  upon  the  plantation 
and  value  the  crop,"  and  that  the  parties  selected  did  this, 
and  ^  there  was  nothing  said  in  their  report  about  the  two 
bales  of  cotton.''    This  accorded  with  the  testimony  of  the 
two  persons  selected  by  the  parties.    Turner  testified:  *^A11 
that  Lofley  and  I  were  to  do  was  to  go  down  to  the  place  and 
estimate  the  amount  of  the  crop  and  the  value  of  it,    We  went 
down  there  and  estimated  the  amount  of  the  crop  and  the 
value  of  the  same."    Lofley  testified:  *^A11  Mr.  Turner  and 
myself  were  to  do  was  to  go  down  to  the  Drumright  place  and 
estimate  the  amount  of  the  cotton  and  corn  there  and  value  it; 
and  then  there  were  nine  bales  of  cotton  in  Westbrook's  ware- 
house in  Montezuma,  and  we  went  there  and  valued  that 
They  told  us  to  value  these  nine  bales  of  cotton  which  were 
in*  Turner  and  Westbrook's  warehouse,  and  value  the  property 
which  we  found  upon  the  Drumright  place.    .We  had  an  ac- 
count there  to  show  what  Mr.  Jones  owed  Mr.  Forehand,  with 
these  items,  this  nine  bales  of  cotton  and  this  cotton.    We 
were  to  take  the  account  of  Mr.  Forehand  against  Mr.  Jones, 
and  go  and  see  how  much  crop  was  there,  estimate  and  value 
it,  and  also  value  the  nine  bales  of  cotton  in  the  warehouse. 
That  is  all  we  were  to  do."    '*  Mr.  Forehand,  as  I  know  of^ 
did  not  make  any  claim  before  us  for  these  two  bales  of  cot* 
tOQ.**    ^That  two  bales  of  cotton  was  not  mentioned  to  ua*^ 
The  testimony  above  quoted  covers  substantially  all  the  evi- 
dence on  this  point    It  appears,  therefore,  that  the  matters 
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to  te  settled  by  these  parties  did  not  embrace  the  two  bales 
of  eoilon  which  the  plaintiff  was  charged  with  haying  stolen^ 
oor  any  part  of  their  yaloe,  nor  any  qnestion  concerning  them. 
It  is  clear,  then,  that  the  defendant  failed  to  sustain  his  plea 
of  priyilegOi  and  that  the  Tordict  is  contrary  to  law  and  the 
evidence. 
Judgment  reversed* 


8i.AHi>BB— lCALrai»  WHm  Imfuui.^  Malioe  Is  implied  from  lh«  «M  o( 
ItDgiiAg*  fllaDdaroasiMr  jt.*  Satcil  v.  SccuUa»t  43  La.  Ann.  907;  26  Am.  9%, 
Bap.  200»  and  note;  note  to  Frtsh  v.  (hiiter,  26  Am.  8*.  Rep.  Ml;  MmuUr 
w.  Harding^  83  Ind.  176}  5  Am.  Bop.  196;  extended  note  to  TtrMHgmr  v. 
WmidB^  72  Am.  Deo.  429;  JtWaon  v.  OcodvOm,  43  Me.  287;  69  Am.  Deo.  62| 
OOman  v.  LtmeO^  8  Wend.  678;  84  Am.  Dea  96^  and  noU;  Delaneifw,  Ae» 
H  61  Wia.  868. 

8i.ARi>ufc— FaxvnaasD  OoioiinnaATion.^  Whether  daaderoaa  worde 
nttered  are  a  privileged  oommnnioation  dependa  npon  the  eironmatanoee  nn« 
der  whioh  th^  were  nitered:  ffarrk  v.  Zaiwm,  93  OU.  69;  Bradley  ▼.  i7ecrfA» 
12  Pick.  163;  28  Am.  Deo.  418,  and  note.  In  aotiona  for  slander,  it  ie  a  qnee- 
ilon  for  the  ooort  whether  the  statement  sned  npon,  if  made  in  good  faith,  io 
privUegod:  JVm4  ▼•  (hitter,  78  lid.  87;  26  Am.  St.  Hop.  676^  and  note  with 
eaaee  eolleotedi 

SxjkimBB— Pbivxumxd  Oomkuhioatio  vs.  — Worde  apoken  hj  oonneel, 
to  he  priTileged,  mnat  have  been  apoken  in  the  disoharge  of  hia  duty  to  hia 
elient  and  have  been  pertinent  to  the  matter  in  ienie:  Mower  v.  Waleom,  11 
¥t,  686;  84  Am.  Dee.  704.  An  aodon  for  alander  will  not  lie  against  a  wit- 
ness^ if  what  he  aaid  waa  pertinent  to  the  isanei  OaOtme  v.  Sumner,  18  Wia. 
198;  so  Am.  Dee.  788^  and  note.  See  Jf'JftitiM  ▼•  B^reA,  1  Binn.  178;  8  Am. 
Deo.  426k  and  note.  Fork  v.  Siarhe,  9  Dana,  128;  83  Am.  Dee.  636^  and 
aoto;  alao  extended  note  to  ShmrO^r.  Sieeet^  81  Am.  Rep.  706-716. 


RlOHMOKD  AND  DaNYILLB    K  K.Go.  1^.  JbFFBBSON. 

(89  OaOBOXA,  661] 

BuLaoADs:— DoTT  to  Paonor  Oolcrxd  pASsnrosRS.  — A  oolored  paa* 
aenger  npon  a  railroad  train  ia  entitled  to  the  same  proteotion  against 
inanlta  and  aaaanlta  from  dmnken  passengers  aa  anj  white  passenger. 
The  failnre  of  the  oondnotor  to  afford  each  proteotion  when  be  baa 
power,  and  knowledge  of  the  neoessity  for  its  nse,  ronders  the  oompanj 
liable  in  damagea. 

CaaaiiM— *DinT  to  Paonor  pAflBCiionM.  — >  A  oommon  oarrier  Is  obliged 
to  protect  hia  passengere  from  riolenoe  and  insult  from  whatever  sonroe 
arising.  While  he  ia  not  regarded  as  an  insnror  of  his  passengers'  safety 
against  every  poesible  sonroe  of  danger,  yet  he  is  boond  to  nse  all  such 
reasonable  preoantiona  as  hnman  judgment  and  foreaight  aro  eapable  of, 
to  make  their  Journey  safe  and  eomfortable.  He  must  not  only  protect 
Ua  paasenffer  againat  the  violence  and  inanlta  of  strangers  and  oo-pae- 
•engera,  Imt^  ek/orUoH,  againat  the  violence  and  insults  of  his  own 
aervanta. 


88  BicHMOND  ETC.  B.  B.  Co.  V.  JKrFSRSOir.    [Georgia,. 

AonoN  by  a  colored  passenger  against  a  railroad  company 
to  recover  for  assaults  and  insults  received  at  the  hands  of 
dmnken  white  passengers  on  a  railroad  train.  Plaintiff  re* 
eovered  a  verdict  and  judgment  for  one  thousand  dollars 
damages.    The  defendant  appealed. 

JaelBon  and  Jaeh$of^  for  the  plaintiff  in  error. 

Thonuu  and  Stricklandy  and  Alexander  and  Lambdin^  for  th» 
defendant  in  error. 

OoBBR,  J.  The  plaintiff  in  error  complains  that  the  ver* 
diet  is  contrary  to  law  and  contrary  to  evidence.  Complaint  is^ 
made,  further,  that  the  court  erred  in  giving  in  charge  to  the 
jury  the  following:  '^  To  this  end,  our  law  invests  conductors^ 
of  passenger  trains  with  all  the  powers,  duties,  and  reaponsi- 
bilities  of  police-officers  while  on  duty  on  trains.  When  a^ 
person  is  guilty  of  disorderly  conduct  or  uses  any  obscene, 
profatoe,  or  vulgar  language  in  passenger  trains,  the  coaductor 
may  stop  the  train  at  the  place  where  the  offense  is  committed, 
or  at  the  next  stopping  place  of  said  train,  and  eject  such  pas* 
senger;  and  the  conductor  may  command  the  assistance  of 
the  employees  of  the  company  and  of  the  passengers  on  the 
train  to  assist  in  such  removal,  or  the  conductor  may  detain- 
a  disorderly  passenger  and  deliver  him  over  to  the  authori-^ 
ties." 

The  plaintiff,  a  colored  man,  was  a  passenger  on  defendant's 
railroad  train  from  Atlanta  to  Athens;  he  had  paid  full  fare 
for  a  ticket,  and  was  in  his  proper  place;  he  had  complied 
with  all  the  obligations  put  upon  him  by  the  law  to  entitle 
him  to  be  carried  to  his  destination  by  this  defendant    Upon 
it  was  the  duty  of  carrying  him  with  extraordinary  diligence 
on  behalf  of  itself  and  agents,  to  protect  his  life  and  person*, 
though  not  liable  for  injuries  to  the  person  after  having  used 
such  diligence.    During  the  course  of  his  journey  the  plain- 
tiff was  insulted,  assaulted,  and  beaten;  he  was  cursed  and 
abused  by  two  drunken  passengers.    The  conductor  was  ap- 
pealed to,  and  refused  to  interfere;  the  plaintiff  was  made  to 
dance  and  sing;  he  was  subjected  to  many  indignities. 

Under  the  facts,  the  question  presented  is  a  new  one  in  this 
state.  From  Hutchinson  on  Carriers,  sec.  595,  we  have:  '*  The 
passenger  is  entitled  to  not  only  every  precaution  which  can 
be  used  for  his  personal  safety  by  the  carrier,  but  also  to  re- 
spectful treatment  from  him  and  his  servants.     From  the 
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moment  the  relation  coiAmences,  aa  has  heen  seen,  the  pas* 
senger  is  in  a  great  measure  ander  the  protection  of  the  carrier, 
even  from  the  violent  conduct  of  other  passengers  or  of  stran- 
gers who  may  be  temporarily  upon  his  conveyance."  Sequent 
is  section  596:  **  The  carrier's  obligation  is  to  carry  his  passen- 
ger  safely  and  properly,  and  to  treat  him  respectfully;  and  if  he 
intrusts  the  performance  of  this  duty  to  his  servants,  the  law 
holds  him  responsible  for  the  manner  in  which  they  execute 
the  trust.  The  law  now  seems  to  be  well  settled  that  the  ca> 
rier  is  obliged  to  protect  his  passenger  from  violence  and  in- 
suit,  from  whatever  source  arising.  He  is  not  regarded  as  an 
insurer  of  his  passenger's  safety  against  every  possible  source 
of  danger;  but  he  is  bound  to  use  all  such  reasonable  precau- 
tions as  human  judgment  and  foresight  are  capable  of,  to 
make  bis  passenger's  journey  safe  and  comfortable.  He  must 
not  only  protect  his  passenger  against  the  violence  and  in- 
sults of  strangers  and  co-passengers,  but  a  fortiori  against  the 
violence  and  insults  of  his  own  servants." 

These  men,  whose  acts  aie  set  forth  in  this  record,  amnsed 
themselves  by  tormenting  and  insulting  this  plainti£El  It 
seems  that  the  conductor,  signaling  with  a  wink,  was  willing 
that  it  should  goon;  the  defendant  company,  through  this 
representative,  forgot  for  the  time  that  it  had  this  plain tiflTs 
money  in  its  coffers  and  was  under  contract  and  obligation  to 
carry  him  safely  and  comfortably.  This  conductor  placed  his 
passenger  at  the  mercy  of  these  drunken  brutes,  for  their  dis- 
traction and  occupation.  It  would  be  strange,  indeed,  if  there 
were  no  law  to  extend  protection  to  passengers  under  such  cir- 
cumstances; it  would  follow  that  the  good  and  pure  women  of 
this  stale  have  no  protection  on  railroad  trains  beyond  what 
it  suits  conductors  to  give  them,  and  that  they  are  subject  to 
the  insults  of  any  beast  whose  liquor  and  lust  combine  for  an 
assault.  There  are  few  conductors  who  would  see  a  passenger 
mistreated;  the  law  says  no  conductor  shall  permit  it.  The 
postulate  of  the  plaintiff  in  error  demands  too  much. 

This  verdict  is  not  contrary  to  the  law  and  the  evidence. 
There  was  no  error  in  giving  in  charge  to  the  jury  the  law  in 
reference  to  the  police  powers  of  conductors.  The  statute 
gives  to  conductors  this  power,  and,  when  it  is  necessary,  it  is 
incumbent  upon  them  to  make  a  reasonable  use  of  it.  As  to 
the  other  points,  no  error  appears. 

Judgment  affirmed. 
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i  iwolt — OmtIot'b  Duty  to  Fi^otoot 

IMMttif  for  AnauUU  hiff  FeUtm-panengerM, —  While  »  oommoB  eurier  of 
pMsangen  ii  not  an  iiunror  of  their  abeolate  safety  nor  of  thoir  proper 
treatment^  yot  it  is  liable  for  their  injury  or  improper  treatment  reoeived 
throngh  the  Tiolenoe  of  a  felloir-panenger  when  enoh  treatment  ia  due  to 
the  negligonoe  or  willfnl  miaoondact  of  itself  or  its  aerranti  whilo  engaged 
in  ezeonting  the  oontraot  of  carriage.  It  ia  the  duty  of  the  carrier  to  treat 
the  passenger  properly,  carry  him  safely,  and  to  protect  him  against  any  in* 
Jnry  from  the  willfnl  miacondnet  or  violence  of  Kus  fellow -pasaengers  or 
strangers,  so  far  as  praotioable,  dnrtng  the  coutinnance  of  the  contract  e( 
oarriage.  If  this  dnty  is  neglected  withpnt  good  canse,  and  a  passenger  re- 
ceives injury,  which  might  hare  been  reasonably  aaticipated  or  naturally 
expected,  from  one  who  is  improperly  received,  or  permitted  to  oontinne  as 
a  passenger,  the  carrier  is  responsible  in  damages:  OUlittgham  t.  Okh  Wmt 
B.  lLOo.,d5  W.  Va.  688;  29  Am.  St.  Rep.  827;  JUuUam  t.  Whexmsim  He, 
Co.,  46  Minn.  474;  Wittnegar  v.  (kntraleU.  S'y  Ca.^  86  Ky.  647;  SAeWqr  v. 
BiOiHtftt  8  Bnsh,  147;  8  Am.  Rep.  461;  Ooddard  t.  Orand  TriMk  B^y  Co.,  67 
Me.  202-213;  2  Am.  Rep.  39;  New  Orleans  etc  R,  R,  Co,  v.  Bwrhe^  63  Miss. 
200;  24  Am.  Rep.  689;  Putnam,  v.  Broadway  etc  B.  A.  Cb.,  66  N.  T.  108; 
14  AoL  Rep.  190;  FUfd  r.  Norwich  etc  Traneportatiom  Co,,  34  Conn.  664;  6 
Blatohf.  168;  Hendricke  t.  Skah  Avenue  B  B.  Co.,  12  Jones  ft  S.  8;  Fittf- 
hurgh  etc  B*y  Co.  v.  Hindi,  63  Pa.  St.  612;  91  Am.  Dea  224;  Pitteburg  etc 
B.  B.  Co.  T.  JhUom.  76  Pa.  St.  610;  18  Am.  Rep.  424. 

In  Flint  r.  Korwidi  etc  Transportation  Co.,  44  Conn.  664,  6  Blatchl  168,  the 
rule  is  thns  stated:  Carriers  of  pasaengers  for  hire  are  bound  to  exorcise  the 
utmost  vigilance  and  care  in  maintaining  order  and  guarding  those  they 
transport  against  violence,  from  whatever  sonroe  arising,  which  n&ight  be 
reasonably  anticipated  or  naturally  expected  to  occur,  in  view  of  all  the 
oircumstanoes  and  of  the  number  and  character  of  the  persons  on  board, 
and  under  this  rule  the  carrier  is  bound  to  protect  one  passenger  from  the 
videnoe  of  another.  So  in  Ooddard  v.  Orand  Trunk  B'y  Oc,  67  Mo.  202,  2 
Am.  Rep.  89,  the  court  said:  "  The  carrier's  obligation  is  to  earry  hb  passen* 
ger  safely  and  properly,  and  to  treat  him  respectfully,  and  if  he  intrusts  the 
performance  of  this  duty  to  his  servants,  the  law  holds  him  responsible  for 
the  manner  in  which  they  execute  the  trust  The  law  seems  to  be  now  well 
■sttled  that  the  carrier  is  obliged  to  protect  his  passenger  from  violence  and 
Insult  from  whatever  source  arising;  he  is  not  regarded  as  an  insurer  of  his 
passenger's  safety  against  every  possible  source  of  danger,  but  he  is  bound 
to  use  all  such  reasonable  precautions  as  human  judgment  and  foresight  are 
oapable  of,  to  make  his  passenger's  journey  safe  and  comfortable.  Ho  must 
not  only  protect  his  passenger  against  the  violence  and  insults  of  strangers 
and  co-passengers,  but,  a  fortiori,  against  the  violence  and  insults  of  his  own 
servants.  If  this  doty  to  the  passenger  is  not  performed,  if  this  protection 
is  not  furnished,  but,  on  the  contrary,  the  passenger  is  assaulted  and  in* 
suited,  through  the  negligence  or  the  willfnl  misconduct  of  the  carrier's  ser* 
rant,  the  carrier  is  necessarily  responsible.** 

Again,  in  the  well-considered  case  of  New  Orleans  etc  B  B.  Oo.r.  Burbs, 
ft  Miss.  200,  24  Am.  Rep.  689,  it  was  held  that  it  is  the  duty  of  the  con* 
im/tac  of  n  passenger  train  to  preserve  order  on  his  train,  to  protect  passen* 

*  BSnUWCI  TO  MOMOOKAPHIO  ITOnS. 

Assault,  duty  of  carrier  to  protect  passenger  from:  6  Am.  St.  Rep.  734-798. 
Assault  by  railroad  employee,  liability  for:  23  Am.  Bep.  112, 113;  41  Am.  Bep. 
140-842;  42  Am.  Bep.  86-81. 
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l^n  from  iacalt  and  injury  from  their  fellow-pMMogert,  and,  if  it  ia  neoeaaarjr 
to  enable  him  to  discharge  thia  dntj,  he  aboald  atop  the  train  and  aammoo 
to  hia  aid  hia  fellow-employeea  on  it  and  aooh  paaaengera  aa  are  willing  to  aa» 
aial,  and  eject  from  the  train  an j  peraon  or  paaaenger  goilty  of  diaorderly, 
insalting;  or  threatening  eondnot;  and  a  failure  to  diacharge  thia  duty  ao  far 
aa  he  haa  meana  and  power  rendera  the  railway  company  liabla  in  damages 
to  the  aasanlted  or  injured  paaaenger.  To  the  aame  effeet  ia  FtOmam  t, 
Broadway  tie.  B.  R,  Ca,  66  N.  Y.  108;  14  Am.  Rep.  19a  The  nault  of  aU 
the  caaee  ia  thua  anmmed  up  in  2  Wood'a  Railway  Law,  aeo.  818:  "Not  only 
b  a  railroad  company  or  other  carrier  of  paaaengera  bound  to  ezeroiae  proper 
care  to  prevent  injury  to  ita  paaaengera  while  upon  the  premiaea,  in  going  to 
or  from  its  traina,  but  it  ia  alao  bound  to  exeroiae  reammable  care  and  dili- 
gence in  protecting  them  from  inaulta  or  injury  from  other  paaaengm  while 
riding  thereon,  aa  well  aa  from  ita  own  eenranti.  It  ia  not  held  to  the  laina 
degree  of  care  in  thia  reapect  aa  it  ia  held  to  in  the  eelection  of  the  agencies 
of  ita  bnaineea;  but  it  la  bound  to  exerciae  that  degree  of  care  that  a  man  ot 
ordinary  prudence  would  exerciae  under  aimilar  circumatancea  ia  the  conduct 
of  hia  own  buaineaa.  The  mere  fact  that  one  pamenger  ia  injured  by  an  aa- 
nnlt  committed  by  another  doea  not  of  itaelf  conatitute  eren  a  prima  /aek 
cauae  of  action;  but  if  it  ia  alao  ahown  that  the  peraon  who  committed  the 
injury  waa  improperly  admitted  upon  the  train,  being  drunk  and  diaorderly 
at  the  time,  or  waa  improperly  permitted  to  remain  there^  becanae  of  hia  riot> 
cue  or  improper  conduct  after  he  got  upon  the  train,  the  company  ia  liable 
for  all  the  conseqoencea." 

A  carrier  ia  bound  to  uae  the  utmoat  practicable  care  to  protect  ita  paaaen* 

gen,  during  the  tranait^  from  Tiolenoa  and  inaulta  from  thoae  on  board,  in« 

clading  fellow-paaaengera.     A  failure  to  do  ao  rendera  the  carrier  liable  for 

any  damage  naturally  and  directly  reaulting  therefrom:  Spohn  r,  Miatawide, 

^y  Cb.,  87  Mo.  74;  101  Mo.  417.    Although  the  carrier  ia  not  bound  to  eua- 

tain  an  armed  f (Nroe  to  protect  paaaengera  from  andden  and  unexpected  aa- 

■aulta  by  atrangera  or  by  fellow-paaaengera,  he  ia  bound  to  provide  enough 

men  for  the  ordinary  demanda  of  protection  during  tranaportation,  and  anch 

men  are  bound  in  turn  to  do  all  in  their  power  to  protect  and  insure  the  aafety 

ef  the  paaaenger:  PiUabttrgh  etc  R"y  Co.  v.  HmiB,  63  Pa.  St  612;  91  Am.  Deo, 

224.    The  employeee  of  a  railway  company  constitute  the  police  of  the  train, 

and  the  paaaenger,  from  the  moment  he  enters  the  car,  ia  entitled  to  look  to 

them  for  protection  in  caaea  of  aasanlt  growing  out  of  the  disorderly  oonduot 

of  another  paaaenger  or  other  paaaengers:  Flanneriy  r.  BaUimore  etc  R.  R,  Co,, 

4  Mackey,  111.    In  thia  reapect  the  conductor  of  a  train  has  ample  powera  at 

hia  diapoaal  to  preserve  order  in  the  cara  and  to  expel  diaturbera  of  the  peace. 

Hia  oflSeial  character  ia  a  power,  and  he  may  atop  the  train,  call  to  his  asaia* 

tance  the  other  employeee  thereon  and  such  passengera  aa  are  willing  to  help. 

Until  he  haa  put  forth  these  forces  and  all  othera  at  hia  command,  he  haa  no 

right  to  abandon  the  conflict,  and  a  failure  to  so  exert  himself  ia  negligenco 

on  the  part  of  the  carrier  for  which  it  ia  liable  in  damagea  to  the  passenger 

assaulted:  PiUdmrgh  etc  R"y  Co.  v.  HintU,  63  Pa.  St  612;  91  Am.  Dea  224; 

New  Orleane  etc  R.  R.  Co,  v.  Burke,  63  Miss.  200;  24  Am.  Rep.  689;  Putnam 

▼.  Broadway  etc  R.  R,  Co,,  66  K.  Y.  108;  14  Am.  Rep.  190. 

Every  carrier  ia  bound  to  see  that  no  harm  comes  to  a  passenger  from  a 
fellow-paaaenger  whose  conduct  and  condition  clearly  show  that  he  ia  a  dan* 
geroua  person  and  likely  to  injure  other  passengers:  King  v.  Ohh  etc  R'y  Cc, 
22  Fed.  Rep.  413.  In  such  case  it  ia  dearly  the  duty  of  the  employeee  ui 
charge  of  the  train  to  keep  such  peraon  in  cloee  custody  and  disarm  him,  or 
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nmove  bim  from  th«  train.    For  a  failure  to  perform  this  duty  resnltiiig  in 

injury  to  a  panenger  from  an  aisault,  tha  earner  must  answer  in  damages: 

Vinton  v.  MkUUcex  etc  R.  B.  Co.,  11  Allen,  904;  87  Am.  Deo.  714;  Railwag  Co, 

T.  VaUeley,  32  Ohio  St.  345;  30  Am.  Rep.  601;  Lemont  r,  Wathinyton  etc  R.  R. 
Co.,  1  Mackey,  180;  47  Am.  Rep.  238;  Atchioon  etc  R,  R.  Co.  ▼.  Wefter,  33  Katu 
643;  52  Am.  Rep.  543.  Cousequeutly,  when  the  carrier  negligently  tails  in  its 
doty  to  preserve  order  and  protect  a  peaceable  passeoger  against  riotous  ana 
disorilerly  fellow-pasaengers,  and  snob  passeo^er  is  woauded  by  (he  careless 
discharge  of  a  pistol  io  the  hands  of  one  of  the  turbulent  fellow- pocMcugers, 
it  is  liable  for  the  injury:  lUitiois  etc  R.  R.  Co.  ▼.  ifinor,  69  Miss.  710;  Sew 
Orleans  etc.  R.  R.  Co.  v.  Burke,  63  Misa.  200;  24  Am.  Rep.  689.  So,  in  an  ac- 
tion by  a  ciTilian  passenger  to  recover  damages  for  injnries  inflcted  on  bim 
by  the  discharge  of  a  gun  dropped  on  the  deck  of  a  pas'senger  steamer  by  one 
aoldier  passenger  while  struggling  with  another  soldier,  the  carrier,  in  absence 
of  proof  of  the'  utmost  care  to  protect  the  injured  passenger  which  the  natme 
of  the  circumstances  would  allow,  cannot  excuse  himself  by  ahowing  that  he 
was  compelled  to  receive  the  soldiers  on  board  and  that  they  were  in  charge 
of  officers,  especially  when  he  received  the  plaintiff  as  a  passenger  without 
notice  to  him  of  the  enforced  presence  of  the  soldiers:  FUni  ▼•  Nor^rieh  etc 
Traneportatim  Co,,  34  Conn.  654;  6  Blatchl  158. 

The  general  rule  is,  that  the  carrier  is  bound  to  nae  and  exercise  the 
utmost  skill  and  oare  of  a  prudent  man  in  taking  precautions  to  prevent  one 
passenger  from  being  injured  by  the  ignorant,  negligent,  or  reckless  acts  of 
another:  Simmons  ▼.  New  Bedford  etcCo.,V7  Mass.  369;  98  Am.  Dec  99. 
The  prevailing  doctrine  is  thus  stated  in  the  late  case  of  Chicago  etc  R.  R. 
Co.  V.  PiUsbury,  12:i  III.  9-22;  6  Am.  St.  Rep.  483.     This  was  an  action  by 
a  passenger  against  a  railway  company  to  recover  damages  for  an  injury 
caused  by  a  wound  from  a  pistol  shot  fired  by  one  of  a  mob  attacking  a  car, 
which  attack  might,  by  ordinary  foresight,  have  been  expected;  and  it  was 
held  to  be  the  duty  of  such  common  carrier  of  passengers  "  to  exerciae  the 
utmost  skill,  care,  and  vigilance  to  carry  the  plaintiff  safely,  and  to  protect 
him  against  any  and  all  danger,  from  whatever  source  arising,  so  far  as  the 
■ame  could,  by  the  exercise  of  such  degree  of  oare  and  vigilance,  have  been 
reasonably  foreseen  and  prevented.'*   The  oonrt  further  decided  that  where, 
by  the  exercise  of  ordinary  care,  danger  to  passengers  on  a  train  of  oars  may 
be  anticipated  from  the  attack  of  a  mob  of  striking  laborers  npoa  laborora  of 
another  olass,  taken  on  board  the  train,  it  will  be  negliganoe  to  atop  the 
train  at  a  plaoe  not  a  regular  station  for  stopping  and  there  take  on  such  ob* 
Jootionable  laborers,  and  thus  expose  other  passengers  to  great  peril  from  a 
threatened  attack,  without  taking  the  ntmoat  oare  and  vigilance  to  prevent 
injury  to  passengers.    In  such  oaae  the  offensive  persons  against  whom  an 
attack  was  reasonably  to  be  expected  should  at  least  be  placed  in  a  oar  by 
themselves  where  they  might  protect  themselves  without  danger  to  the 
regular  passengers,  having  no  notice  of  the  danger,  or  extraordinary  pre* 
eantionary  measures  should  be  taken  to  prevent  the  assault  of  the  mob:  Chi" 
eoffo  etc  R.  R.  Oo.  r.  PiUabwy,  128  HI  9;  6  Am.  St  Rep.  483. 

In  ^poAii  ▼.  Uieeowri  etc  R^y  Co.,  87  Ma  74-80,  the  oonrt  said:  "The 
oiffioers  and  employees  in  charge  of  railroad  trains  have  the  right  and  power 
to  preserve  order  and  decorum,  and  to  that  end  may  eject  all  drunken,  riot- 
ous, and  disorderly  persons,  and  all  persons  violating  the  reasonable  rules  of 
the  oompany.  This  right  and  power  is  everywhere  conoeded  by  the  courts. 
From  ilds  power,  and  from  the  obligations  resting  upon  carriers  of  persons 
to  transport  their  passengers  safely  to  their  destination,  arises  a  duty  to  ex- 
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creiae  tiiat  pow«r  and  antbority.  It  Is  ih«  duty  of  ih«  railroad  company 
and  of  its  oondnctor  to  use  the  utmost  yigiUnoe  and  oaro  in  maintaining  or- 
der, and  in  proteoting  paasengera  from  ▼iolenoo  and  inaulta  from  othera, 
thoaKh  snch  other  persona  be  paasengera^  and  a  failure  to  do  ao  will  render 
the  company  liable  for  damagea  to  »  paaaenger  injured  by  reason  of  sncb 
neglect." 

The  introduction  of  a  manifestly  intoxicated,  quarrelsome,  and  indecently 
attired  man  in  a  atreet  oar  by  the  employees  of  the  oar  oompany  is  an  aet 
of  negligenoe  for  the  oonseqnenoee  of  which  the  oompany  is  liable.  When 
the  conductor  admits  such  person  into  the  car,  in  response  to  a  statement 
of  the  drirer  that  such  person  is  "too  full "  to  ride  on  the  front  platform, 
the  negligence  is  aggravated  and  unjustifiable,  and  a  Tsrdict  againat  the  com- 
pany for  damagea  for  personal  injuriea  sustained  by  a  passenger,  from  an 
unproyoked  assault  by  snch  drunken  person  under  such  cironmstanoes  will 
be  sustained  on  the  ground  of  negligence:  Hendrkii  T«  Sixth  Avemte  B.  K 
Co.,  12  Jones  k  S.  8. 

The  duty  to  protect  passengers  from  assaults  by  fellow-passengers  as  well 
as  the  degree  of  care  and  diligence  due  from  the  carrier  to  the  passenger  to 
prarent  snch  assaults,  seems  to  be  much  less  in  England  than  is  uniTersally 
recognised  in  the  United  States.  Thus  in  Pmmter  v.  NortktOMitim  Sty 
Cb.,  L.  K,  1  Q.  &  385  (1892),  it  appeared  that  the  plaintiff  had  been  em- 
ployed in  the  eviction  of  pitmen  from  their  houses,  and  had  thereby  incurred 
the  ill-will  of  the  pitmen  in  the  neiehborhood  in  which  he  was  traveling; 
that  when  he  purchased  his  railway  ticket,  the  defendant'a  servants  had  no 
notice  that  be  waa  expoaed  to  greater  danger  than  one  of  the  ordinary  trav- 
eling public;  that  before  the  train  atarted  he  was  threatened,  in  the  hearing 
of  some  of  defendant's  servants,  with  violence  by  some  of  the  pitmen  at  the 
station,  and  got  into  the  guard's  van  fw  safety,  but  was  removed  and  placed 
in  a  third-class  carriage  by  defendant'a  aervants,  who  at  this  time  knew  that 
he  had  been  engaged  in  the  evictions  and  feared  violence  from  the  pitmen; 
that  pitmen  crowded  into  the  apartment  in  which  he  was,  thereby  greatly 
overcrowding  it;  that  defendant'a  aervants  when  applied  to  by  him  did  noth- 
ing toward  attempting  to  get  the  pitmen  out  or  to  get  the  plaintiff  a  seat  in 
another  carriage;  that  he  was  assaulted  and  injured  by  the  pitmen  during 
the  journey  to  the  firat  station  at  which  the  train  stopped;  that  at  that  ata- 
tion  these  pitmen  got  out  and  others  got  in  and  repeated  the  assaults  upon 
him;  that  this  happened  at  each  station  at  which  tiie  train  atopped,  and  at 
each  station  he  complained  of  the  assaults  to  the  guard,  who  did  nothing  to 
eeeure  his  safety.  It  was  held  that  there  was  no  evidence  of  a  breach  by 
the  defendant  of  any  duty  to  the  plaintiff  arising  ont  of  the  contraot  of  oar- 
riage,  and  that  it  was  not  liable.  This  ruling  is  directly  opposed  to  the 
uniform  and  salntary  rule  everywhere  adopted  by  the  American  oonrts,  that 
the  conductor  or  person  in  charge  of  a  railway  train  is  invested  with  aU  the 
powers  of  a  peace  officer  to  protect  passengers  from  assault  by  fellow-passen- 
gers or  by  strangera;  that  he  must  exercise  snch  powers  earnestly  and  ftdth- 
fnlly;  that  he  must  call  to  his  assistanoe  all  fellow-employees  on  the  train  to 
aid  him  in  exercising  the  police  power  vested  in  him,  and  must  ask  for  vol* 
vnteers  from  among  the  passengers  for  this  purpose.  If  he  faila  in  this  duty 
and  one  passenger  is  assaulted  by  another  or  by  a  atranger,  the  oondnctor 
is  deemed  guilty  of  negligence  and  the  company  must  answer  for  the  injury 
thus  inflicted. 

The  only  exception  to  this  rule  is  in  oases  where  the  circumstances  are 
snch,  from  the  suddenness  of  the  assault  or  otherwise,  that  the  conductor, 
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•zeroising  th«  utmost  OMre  and  Tigilanoa,  ooold  not  havtt  ^eroiited  it  from 
ooonrring. 

The  niio  m  to  the  doty  of  a  ooadnotor  oa  a  nilwaj  train  to  protect 
pMsengera  and  to  quell  distarbanoes  and  {uneTent  anaolte  was  foroiUly 
and  learnedly  laid  down  in  the  leading  caae  of  PUitburgk  etc  Ky  Go.  ▼•  Himd^ 
63  Pa.  St.  612;  91  Am.  Dec.  224,  Thia  mle  baa  been  nniformly  and  vnaai* 
monsly  adopted  and  followed  in  all  anbaeqaent  caaea  thronghont  the  United 
States.  In  the  oaae  referred  to^  a  railway  train  atopped  at  a  legnlAr  atatiott 
where  a  riotooa  crowd  mahed  npon  the  oars  in  snoh  nnmbera  at  to  defy  the 
power  of  the  oondnotor  to  resist.  They  oommanoed  a  fight  in  the  oars,  i» 
which  the  plaintiff  was  injared  while  a  pasaenger.    The  oonrt  aaid:  — 

"If  the  conductor  did  not  do  all  he  conld  to  atop  the  fighting,  there  was 
negligence.  Whilst  a  oondnotor  is  not  provided  with  a  foroe  sufficient  te 
resist  such  a  raid  aa  waa  made  upon  the  train  in  thia  inatance^  he  baa,  nerer* 
theless»  large  powers  at  his  disposal,  and  if  properly  used,  they  are  generally 
sufficient  to  preserve  ortler  within  the  cart,  and  to  expel  disturbers  of  the 
peace.  His  official  character  and  position  are  a  power.  Then  be  may  stop 
the  train  and  call  to  his  aasistance  the  engineer,  the  fireman,  and  all  the 
brakemen,  and  auoh  paasengers  aa  are  willing  to  lend  a  helping  band;  and  it 
must  be  a  very  formidable  mob  indeed —  more  formidable  than  we  haTO  reason 
to  believe  had  obtruded  into  these  oars — that  can  resist  snch  a  foroe.  Until, 
at  least,  he  has  put  forth  the  forces  at  his  disposal,  no  conductor  haa  a  fight 
to  abandon  the  scene  of  conflict.  To  keep  his  train  in  motion  and  busy  him- 
self with  collecting  farea  in  forward  oars  whilst  a  general  fight  was  raging  in 
the  rearmost  car,  where  the  lady  passengers  had  been  placed,  was  to  fall  fsr 
short  of  his  duty.  Nor  did  his  exhortation  to  the  paasengers  to  throw  the 
fighters  out  come  up  to  the  demanda  of  the  hour.  He  should  have  led  the 
way,  and  no  doubt  pasaengera  and  hands  would  have  followed  his  lead.  He 
should  have  stopped  the  train  and  hewed  a  paasage  through  the  intmaive 
mass  until  he  had  expelled  the  rioters,  or  have  demonatrated  by  an  earneat 
experiment  that  the  andertaking  was  impossible." 

In  Chicago  ete.  R.  R,  Co,  v.  PUMury,  123  III.  9,  6  Am.  St  Rep.  483,  it 
was  decided  that  a  carrier  waa  liable  for  injuries  inflicted  on  a  passenger  by 
a  mob,  consisting  of  striking  workmen,  engaged  againat  non-union  men  ein« 
ployed  at  certain  iron  works,  the  latter  having  been  taken  on  the  aania  train 
and  in  the  same  cars  with  the  other  passengers,  the  existenoe  of  the  mob 
being  known  to  the  carrier,  the  liability  to  attack  auoh  aa  might  reaaonably 
have  been  inferred,  and  the  carrier  not  having  taken  proper  preoautiona  for 
the  protection  of  the  passengers.     In  the  very  oonservative  oaae  of  New  Or» 
leant  etc  R.  R,  Co,  v.  Burke,  53  Miss.  200,  24  Am.  Rep.  689,  the  plaintiff  a 
passenger  on  a  railway,  being  assaulted  by  other  passengers,  appealed  to 
the  conductor  for  protection.     The  conductor,  after  requesting  the  assailants 
to  desist,  became  frightened  and  ran  a^Tay,  making  no  further  attempt  to 
protect  the  plaintiff.     It  was  held  that  aa  the  conductor  failed  to  uae  the 
means  at  his  command  to  protect  the  assaulted  passenger,  the  company  waa 
liable  for  the  injury  he  received.    Again,  in  PHUfmrg  ete,R.R.Co,  v.  Pillmt 
76  Pa.  St.  610,  18  Am.  Rep.  424,  a  passenger  on  a  railroad  train  waa  injured 
through  a  disturbance  between  two  drunken  passengers.    The  oondnotor  of 
the  train,  who  witnessed  the  quarrel,  refused  to  interfere.     This  was  deemed 
to  be  negligence  on  the  part  of  the  company  for  which  it  was  liable.    So^  if 
a  passenger  on  a  horse-car  is  injured  by  two  drunken  passengers  fighting 
ther<^on,  through  the  defendant's  negligence  in  failing  to  provide  a  conductor 
to  keep  order  on  the  car,  and  through  the  driver's  negligence  in  failing  to 
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nppreas  the  fifi^ht  or  eject  the  fighter*  or  otherwiee  oome  to  pUmtiff'e  M- 
vttenoe  or  interfere  to  preserre  order,  the  oompan j  is  liable:  HoUp  t.  A^ 
tela  dd  J?.  iSL  Ooi,  61  Oa.  216;  84  Am.  Rep.  97. 

It  is  the  duty  of  a  railroad  oompaoy  to  proteet  ite  passengers  freoi  insoll 
sod  injuy  so  far  as  it  can,  no  matter  whether  snoh  passengers  are  whits^ 
black,  or  of  an  inferior  race,  and  if  the  employees  on  a  train  oonspire  with  or 
allow  white  passengers  thereon  to  remove  or  wantonly  insult  a  bladk  or  col* 
ored  passenger  who  has  an  eqnal  right  to  be  on  the  train,  er  see  snch  pas* 
sengen  ejeot  a  fellow-passenger  of  whatever  oolor  or  raoe^  and  make  no 
effort  to  prevent  it,  or  any  attempt  to  repair  the  mischief  by  restoring  hia 
to  his  seat,  the  carrier  is  liable  in  damages:  Murpkjf  v.  Wetiem  eU.  R,  B*  Co., 
23  Fed.  Bep.  637;  BrUton t.  AOantaeie.  R'y  Co,,  88  N.  a  636;  43  km.  Rep, 
749. 

Passengers  in  second-class  cars  are  entitled  to  the  same  protection  from 
aawnlts  by  fellow-passengers  as  are  first-class  passengers:  8L  Limit  titk 
i?V  G(K  T.  Madde,  71  Tex.  491;  10  Am.  8t  Rep.  766. 

When  Carrier  noi  LiabU/ar  AagauU,  —  A  common  carrier  is  not  answerable 
for  the  reenlt  of  a  sadden,  unlocked  for,  and  violent  attack  by  one  passsnger 
upon  another,  unknown  to  the  employee  in  charge  in  time  for  him  to  prevent 
%  although  the  assailant  was  drunk,  and  had  been  guilty  of  insulting  Ian* 
gusge,  but  had  remained  quiet  after  being  spoken  to  by  the  person  in  charges 
Fulnam  t.  Broadway  etc  B.  A  Co.,  66  N.  Y.  108;  14  Am.  Rep.  190. 

If  a  passenger  is  violently  assaulted  by  a  fellow-passenger  while  the  con* 
doctor  is  absent  attending  to  his  dnties  in  another  part  of  the  train,  not 
knowing  of  the  assault  or  that  it  was  threatened,  the  carrier  cannot  be  held 
liable  therefor:  BoytUm  v.  JUinoie  etc  B,  B.  Co.,  67  Miss.  376.  Nor  is  the 
carrier  liable  for  injuries  caused  daring  a  fight  between  a  mob,  which,  at  a 
station,  rushed  upon  the  cars  in  such  numbers  as  to  defy  the  power  of  the 
condnotor  to  resist:  Pitttlmrgh  etc  B^y  Co.  r.  ffinde,  63  F^  St.  612;  91 
Am.  Dec.  224.  Nor  is  a  railroad  company  liable  in  damages  to  a  female  pas- 
senger on  accoant  of  vulgar  and  profane  language,  indecent  exposure  of  per^ 
800,  or  other  disorderly  coodact  by  intruders  at  a  station,  of  which  conduct' 
the  carrier  did  not  know  nor  have  reason  to  apprehend:  Batton  v.  South  etc 
B  i?.  Co.,  77  Ala.  691;  64  Am.  Rep.  80. 

When  a  qnarrel  and  assault  by  one  passenger  npon  another  in  the  presenoe 
of  a  conductor  of  a  railway  train  is  sudden,  unexpected,  and  without  warn- 
ing, and  the  conductor  exercises  all  power  at  his  command  to  separate  the 
combatants  as  promptly  as  the  circumstances  will  permit,  the  company  it 
not  answerable  for  any  injury  resulting  from  the  assault:  Mullan  v.  Wieeot^ 
ainetc  Ity  Co.,  46  Minn.  474. 

A  carrier  of  passengers  is  not  liable  when  the  assaulted  passenger  carrisa 
articles  of  great  value  upon  hfs  person  without  notice  to  the  carrier,  and 
they  are  violently  taken  by  robbers,  who  make  a  sudden  attack  upon  him 
Wetke  V.  Nem  York  etc  B.  B.  Co.,  72  N.  7.  60;  28  Am.  Rep.  104. 

Liability  for  AeecuUte  by  Servants.  —  A  common  carrier,  whether  by  steam- 
boat^ railway,  or  otherwise,  is  under  obligation  to  convey  his  passenger 
safely  and  properly  and  to  treat  him  respectfully.  If  he  intrusts  this  duty 
to  his  servants,  the  law  holds  him  responsible  for  the  manner  in  which  they 
execute  it.  Hence  the  carrier  is  responsible  for  the  malicious  and  wanton 
acts  of  the  servant  to  a  passenger,  whether  done  in  the  line  of  his  employ- 
ment or  service  or  not,  if  done  during  the  course  of  the  discharge  of  hii  duty 
to  the  master  which  relates  to  the  passenger.  For  he  owes  him,  as  befot* 
statsdy  not  only  carriage,  but  protection  also^  and  if  he  furnishes  a  servaal 
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who,  instei\<1  of  protecting,  intnlts,  or  Msanlti,  or  baafei  tiM  fwwieiigar,  h$ 
ham  directly  failed  in  his  duty  to  the  passenger.  As  a  oooseqaenoe  of  this 
mle  the  cases  sTerywhere  agree  that  the  carrier  mast  not  only  protect  his 
passengers  against  the  Tiolenoe  and  insults  of  strangers  and  oo-passeogen,  bnt 
also  against  the  ▼iolenoe  and  assaults  of  his  own  servants.  If  this  protection 
is  not  afforded,  and  he,  while  be  still  remains  a  passenger,  is  assaulted  and 
beaten  by  the  carrier's  serTant»  the  carrier  is  answerable  for  the  injoxy, 
although  the  servant  was  not  acting  strictly  within  the  line  of  his  employ* 
ment  and  his  act  was  not  expressly  or  impliedly  authorised  by  the  master: 
Sada  V.  Metropolian  R'y  Co.,  43  Mo.  App.  537;  PendleUm  t.  Kuuley^  3 
Cliff.  416;  Thompson  on  Carriers  of  Passengers,  352;  BryaiU  v,  Rich,  106 
Mass.  180;  8  Am.  Rep.  311;  Chicago  etc  B,  R,  Co.  ▼.  fUxf/um,  103  IlL  546; 
42  Am.  Rep.  33;  Ooddard  v.  Orami  Trunk  R'y  Co,,  57  Me.  202;  2  Am.  Rep. 
39;  Sherley  v.  BilUnge,  8  Bush,  147;  8  Am.  Rep.  451;  OUUngham  ▼.  Okh  River 
R,  R.  Co.,  35  W.  Va.  588;  29  Am.  St.  Rep.  827;  BaJtimore  ele.  R.  R.  Co.  t. 
Bloeher,  27  Md.  277;  Craher  t.  Chicago  etc  R'y  Co.,  36  Wis.  657;  17  Am. 
Rep.  504;  Mulligan  v.  l^ew  York  etc  R'y  Co.,  129  N.  T.  506;  26  Am.  St 
Rep.  539;  PahMri  ▼.  ManhaUan  ffy  Co.,  133  N.  Y.  261;  Kkty  r.  lUimoii  Coi- 
tral  R  R.  Co.,  69  Miss.  245;  McKinley  r.  Chicago  etc  R.  R.  Co.,  44  Iowa, 
314:  24  Am.  Rep.  748;  Seymour  v.  Oreenwood,  7  HurL  k  N.  355.  The  rule 
is  thus  stated  in  Hutchinson  on  Carriers,  sec.  595:  — 

"  The  passenger  is  entitled  not  only  to  every  precaution  which  can  be  lued 
by  the  carrier  for  his  personal  safety,  but  also  to  respectful  treatment  from  him 
and  his  servants.  From  the  moment  the  relation  commences,  the  passenger 
is,  iu  a  great  measure,  under  the  protection  of  the  carrier,  even  from  the 
violent  conduct  of  other  passengers,  or  of  strangers  who  may  be  tempora- 
rily upon  his  conveyance.  But  as  against  the  assaults  and  violence  of  his 
servants,  the  passenger  has  the  right  to  claim  an  absolute  protection,  and 
the  carrier  will  undoubtedly  be  held  responsible  for  any  unnecessary  per- 
sonal abuse  or  violence  of  which  they  may  be  guilty  in  their  treatment  of 
the  passenger  whilst  engaged  in  the  discharge  of  their  assigned  and  appro- 
priate duties,  although  such  abuse  may  consist  in  an  assault  or  battery  opon 
the  person  of  the  passenger,  by  the  vindictive  feelings  of  the  servant  toward 
the  passenger.  And  it  would  seem,  according  to  some  of  the  cases,  that  the 
carrier  may  be  held  responsible  even  when  the  servant  has  seemingly  de- 
parted from  the  line  of  his  duty,  and  has  committed  the  assault  or  the  pe^ 
sonal  violence  upon  the  passenger  aside  from  and  under  circumstances 
wholly  unconnected  with  the  discbarge  of  such  duty;  and  that  the  fact  of 
his  being  in  the  employment  of  the  carrier,  and  engaged  in  the  prosecution 
of  his  business  upon  his  vessel  or  vehicle,  will  make  the  malicious  and  un- 
authorized attack  of  the  servant  upon  the  passenger  a  breach  of  dnty  fcr 
which  the  carrier  himself  may  be  held  liable." 

In  the  leading  case  of  Ooddard  v.  Orand  Trunk  R'yCo.^  67  Me.  202;  2  Am. 
Rep.  39,  the  court  in  delivering  the  opinion  said:— 

**  It  may  be  true  that  if  the  carrier's  servant  willfully  and  malicionaly  a^ 
saults  a  stranger,  the  master  will  not  be  liable;  but  the  law  is  otherwiM 
when  he  assaults  one  of  his  master's  passengers.  The  carrier's  obligation  i» 
to  carry  his  passenger  safely  and  properly,  and  to  treat  him  respectfully, 
and  if  he  intrusts  the  performance  of  thb  duty  to  hb  servants,  the  law  holds 
him  responsible  for  the  manner  in  which  they  ezecote  the  trust.  The  law 
seems  to  be  now  well  settled  that  the  carrier  in  obliged  to  protect  his  paiN 
Sanger  from  violence  and  insult,  from  whatever  source  arising.  He  iu  not 
regarded  as  an  insurer  of  his  passenger's  safety  against  every  possible  soliros 
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W  danger;  bat  he  is  boand  to  ate  all  aaeh  reasonable  preoaationa  aa  hmnaa 
jodgment  and  foresis^ht  are  capable  of  to  make  bis  paaaenger'a  joamej  aafa 
«ad  oomfortable.  He  mast  not  onlj  proteet  his  paaaenger  against  the  rUi- 
lence  and  insolts  of  strangers  and  oo-passengers,  bat»  o  fortiori^  against  the 
Tiolenee  and  iosnlts  of  his  own  serirants.  If  this  duty  to  the  passenger  ie 
not  performed,  if  this  protection  is  not  famished,  bat,  on  the  oontrary,  the 
pnnenger  is  aasanlted  and  insulted,  through  the  negligence  or  willful  mie* 
«oodnet  of  the  eamer'a  serrant,  the  earner  is  necessarily  responsible." 

These  expressions  were  approred  in  Miammri  etc  Sty  Oo,  ▼.  Wmmr,  16  Kan. 
450,  where  the  conrt  farther  said:  "The  carrier  selects  his  own  servants,  and 
onleM  he  finds  that  yiolence  and  abase  on  the  part  of  snoh  agents  toward 
his  passengen  meets  with  swift  and  scTere  punishment,  he  will  soon  beoome 
indifferent  to  the  character  and  conduct  of  such  agents,  and  rudeness,  insult^ 
and  Tidence  will  take  the  place  of  politeness,  courtesy,  and  asdstanoa^ 
Any  one  who  travels  sees  so  much  of  rudeness  and  inattention  on  the  pari 
of  employees,  is  subjected  to  so  many  annoyances,  petty  and  large,  and  not 
seldom  is  witness  to  so  much  actual  outrage  and  abuse,  that  we  would  be 
exceedingly  loath  to  hare  any  relaxation  of  the  rule  which  holds  carriers  tn 
the  meet  rigorous  aocountability  for  Tiolenoe  and  wrong  to  their  passengem* 

The  language  used  in  Ooddard  ▼•  €hr€md  Trunk  R'y  Oo.^  fSl  Me.  202,  S  Am. 
Bep.  39,  has  been  approved  in  many  cases,  as  in  Sherley  ▼.  BiUhg9, 8  Bush,  147» 
8  Am.  Bep.  461,  where  a  deck  passenger  upon  a  steamboat^  after  baring  paid 
ins  fare,  was  assaulted  and  beaten  by  the  clerk  to  whom  he  had  immediately 
before  paid  it,  for  the  alleged  reason  that  he  had  been  secreting  himself  un- 
der the  boilers  of  the  boat.  The  carrier  was  held  responsible  for  the  act  of  hii 
derk  and  compelled  to  pay  damages  for  the  injuries,  including  the  loos  of  an 
eye  suffered  by  the  passenger.  In  its  opinion  the  court  said:  "  It  must  be 
bonie  in  mind  that  from  the  moment  the  contract  between  the  carrier  and 
the  paseenger  begins  until  it  ends  the  official  actions  of  the  officers  of  the 
boat  touching  the  payment  of  passage  money  or  the  manner  in  which  tha 
passengers  shall  conduct  themselves,  or  the  enforcement  of  the  regulations 
prescribed  for  the  government  of  the  vessel — in  short,  all  intercourse  between 
the  offioen  and  passengers  naturally  and  legitimately  growing  out  of  the  r^ 
lationship  existing  between  them  —  may  properly  be  said  to  come  within  tfaa 
coarse  of  their  employment,  and  their  actions  in  the  promisee,  if  legal  an# 
proper,  are  within  the  scope  of  their  authority."  A  carrier  by  water  ia  liabU 
for  a  wrongful  assault  upon  a  passenger  by  the  mate  of  the  vessel,  although 
the  carrier  did  not  authorise  the  act  of  his  employee:  Springer  TramportaHom 
da  V.  SmUh,  16  Lea,  498.  In  another  case,  the  owners  of  a  steamboat  were 
nuide  liable  for  the  battery  of  a  passenger  by  the  steward  of  the  vessel  and 
his  assistants,  growing  out  of  a  dispute  as  to  whether  or  not  another  passen* 
ger,  whoee  cause  the  plaintiff,  espoused,  had  paid  for  his  dinner:  Brya$U  v. 
IZfeA,  106  Mses.  180;  8  Am.  Bep.  811. 

In  Chieago  eie.B.AOo.w,  Fleaanan,  103  HI  646,  42  Am.  Bep.  88,  a  carrier 
by  railroad  was  held  liable  when  a  brakeman  struck  a  passenger  in  the  face 
with  a  lantern,  because  the  passenger,  who  had  lost  his  watch,  said  he  thought 
the  brakeman  had  it^  The  court  in  deitvering  the  opinion  said:  **  So  too 
the  contract  which  existed  between  appellant  as  a  common  earrier  and 
appellee  as  a  passenger  was  a  guaranty  on  behalf  of  the  earrier  that 
appellee  ahould  be  protected  against  personal  injury  from  the  agents  or 
servants  of  appellant  in  charge  of  the  train.  The  company  placed  these 
men  in  charge  of  the  train.  It  alone  had  the  power  of  removal,  and  justice 
demands  that  it  should  be  held  responsible  for  their  wrongful  acts  toward 
AM.  01:  Kxr^  Vol..  XXXIL  —  7 
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pMMDgon  while  in  charge  of  the  train.  Any  other  rule  might  plaoe  th» 
ti^veliog  public  at  the  meroy  of  any  reekleas  employee  a  raiUoad  oompany 
might  see  fit  to  employ,  and  va  are  not  inelined  to  ettaUiah  a  precedent 
which  will  impair  the  personal  security  of  a  passenger. * 

A  street  railway  corporation  was  compelled  to  pay  damages  when  th» 
driver  of  one  of  its  cars  maliciously  assaulted  a  passenger  because  the  latter 
expostulated  with  the  driTcr  about  an  assault  made  by  the  latiar  upon  an- 
other person  outside  the  car:  Siewari  ▼.  BrwMiffm  etc  B.  &.  Obit  90  N.  Y» 
688;  43  Aul  Rep.  185.  In  this  ease  the  court  said:  «*  By  the  defendant's  eon* 
tract  with  the  plaintiff  it  had  undertaken  to  carry  him  safely  and  to  treat 
him  respectfully;  and  while  a  common  carrier  does  not  nndertakn  to  insure 
against  injury  from  every  pnesible  danger,  he  does  undertake  to  protect 
the  passenger  against  any  injury  arising  from  tho  negligence  or  willful  mis* 
conduct  of  its  serrant  while  engaged  in  performing  a  duty  which  the  carrier 
•wee  to  the  passenger.** 

In  Rtmnds  t.  Deltiware  etc  S.  A  Oo,^  64  N.  7. 129^  8  Hun,  920,  SI  Am. 
Bep.  597,  the  court  said:  "It  is,  in  general,  sufficient  to  make  the  master 
responsible  that  he  gare  to  the  serrant  an  authority  or  made  it  his  duty  te 
act  in  respect  to  the  business  in  which  he  was  engaged  when  the  wrong  wss 
oommitted,  and  th»t  the  act  complained  of  was  done  in  the  coarse  of  his  em* 
ploy menl  The  master,  in  that  case,  will  be  deemed  to  have  consented  to  and 
anthoriied  the  act  of  the  servant^  and  he  will  not  be  excused  from  liability, 
although  the  servant  abused  his  authority,  or  was  recklees  in  the  peiform- 
anoe  of  his  duty,  or  inflicted  an  unnecessary  injury  in  executing  bin  master's 
orders.    The  master  who  puts  the  servant  in  a  plaoe  of  trust  or  reaponaibil* 
ity,  or  commits  to  him  the  management  of  his  business  or  the  care  of  his 
proper^,  is  justly  held  reeponsible  when  the  servant^  through  lack  of  )udg> 
ment  or  discretion,  or  from  infiririty  of  temper,  or  under  the  infinence  ef 
passion  artmsed  by  the  circnmstanosa  and  the  occasion,  goes  beyond  the 
strict  line  of  his  duty  or  authority  and  inflicts  an  unjustifiable  injury  upon 
another."    Theee  remarks  were  approved  in  the  subsequent  case  of  Cohen  v. 
Dry  Dock  etc  R.  B.  Co.,  69  N.  T.  170,  and  the  doctrine  applied  in  many 
other  cases,  as  where  a  railway  brakeman  made  a  malicious  assault  upon  a 
passenger  who  had  attempted  to  enter  the  wrong  car:  McKinleif  ▼.  Ckkago 
etc  B»  R*  Co.,  44  Iowa,  314;  24  Am.  Rep.  748;  or  where  a  conductor  wrong* 
fully  assaulted  a  passenger  upon  his  train:  Western  etcR,  R,Oo,  v.  Turner, 
72  Ga.  292;  53  Am.  Rep.  842;  Oaeway  v.  Atlanta  etc  A  S.  Co.,  68  QeL  216; 
IlUnoie  Central  R,  R.  Co.  ▼.  Skeehan,  29  IlL  App.  90;  or  when  the  porter  of 
a  sleeping-car  committed  such  assault:   WilUame  r,  PuUman  Palace  Car  Ca, 
40  La.  Ann.  417;  8  Am.  St.  Rep.  538.    The  servants  in  charge  of  the  car 
are  considered,  tor  the  pnrpoees  of  tha  contract  between  the  milroad  com* 
pany  and  the  passenger,  as  the  servants  of  the  carriers  Pemuy/saMia  Cc  v. 
Roy,  102  U.  8.  451. 

A  railroad  oompany  is  liable  for  an  assault  and  battery  by  the  oondoctor 
of  one  of  its  trains  upon  a  passenger,  in  seizing  or  attempting  to  eeiae  his 
property  to  enforce  the  payment  of  his  fare:  Ranuden  v.  Boston  etc  R  R 
Co,,  104  Mass.  117;  6  Aul  Rep.  200.  And  the  company  is  responsible  for  a 
battery  by  its  conductor  committed  first  on  the  oar  and  repeated  ehortly 
afterward  at  the  office  of  the  company,  where  the  passenger  had  gone  to 
make  complaint  to  the  superintendent:  Savannah  etc  R*  R.  Co.  v»  Bryan,  86 
Ck.  312;  22  Am.  St  Rep.  464. 

When  the  conductor  or  employees  on  a  railroad  train  act  malicioudly  and 
wantonly  ia  using  insulting  or  abusive  language  to  a  passenger  or  use  force 
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and  Tioleaoe  in  striking  snd  injaring  him,  or  unnecessary  force  in  ejecting 
kia  irom  the  can,  whether  rightfully  or  wrongfully,  such  eerrant  acts  in 
to  these  mfttters  in  the  prosecntion  and  within  the  scope  of  his 
and  employ  meat,  and  the  company  is  li«hle  for  the  injury  received 
in  eenseqaence  of  sneh  nasanlt  hy  the  serrant,  even  though  it  was  yolun- 
tarily  done:  Wettem  eie.  B,  R.  0(K  v.  Turner,  72  Ga.  292;  63  Am.  Rep.  842; 
CkriaikM  ▼.  Columlnu  etc  IVy  Oo.,  79  Oa.  461;  HtneUey  ▼.  Chicago  etc  iTy 
Ch.,  38  Wis.  194;  BeUautp  ▼.  Bo$U>m  eie.  R,  S.,  49  N.  H.  868;  Orodber  t. 
New  Lomdtm  tie.  R,  B.  Ca.^  24  Conn.  249;  New  Orleam  etc.  R.  R,  Co,  w^  AlU 
hrittoM,  38  Miss.  242;  76  Am.  Dec.  98;  IndianapoiU  etc,  ffy  Co,  v.  Anihrny^ 
43  Ind.  188;  Pitidmrgh  etc  R.  B.  Oo.  t.  Theobald,  61  Ind.  246;  Amerieam 
Sxpreu  Co.  ▼.  Pattermm,  73  Ind.  430;  Ckkoffo  etc,  R'y  Co,  WilliamM,  66  HI* 
185;  8  Am.  Rep.  641;  Chkago  etc.  B.  B.  Co.  r.  Orifin,  68  III  499;  North'^ 
wteterm  B.B.O0.Y.  Hack,  66  IlL  238;  TVoeers  t.  Karwae  etc  B^y,  63  Mo. 
421;  Browm  t.  Hamubal  etc  B.  B.  Co.,  66  Uo.  688;  Quigley  r.  Cetdral  Padfic 
R.  B.  Ca,  11  Not.  350;  21  Am.  Rep.  757;  Pauenger  B.  B.  Co.  ^.  Young,  21 
Ohio  St.  618;  8  Am.  Rep.  78;  Pennsylvania  B.  B.  Co,  r.  Vandiver,  42  Pa.  St. 
366;  82  Am.  l>ea  620;  Bounti$  t.  Delaware  etc  B,  B.  Co.,  64  K.  T.  129;  81 
Am.  Rep.  697;  MUeoun  etc  R'y  Co.  t.  Weaver,  16  Knn.  466.  ^ 

In  all  cases  where  a  railway  employee  uses  undne  force  in  ejecting  a  pas- 
senger from  the  cars  and  commits  an  assault  and  hattery  upon  him,  the 
company  is  liable  in  damages:  Winnegar  r.  Central  etc  R'y  Co.,  86  Ky.  647; 
Ooleimn  r.  New  York  etc  B.  B.  Oo,,  l(M  Mass.  160;  Jeffersonrille  B.  B,  Co. 
▼.  Bogere^  88  Ind.  116;  10  Am.  Rep.  103;  Holmes  r.  Wakefield,  12  Allen,  680; 
ilO  Am.  I>Be.  171;  Moore  ▼.  FUMurg  B.  B.  Co.,  4  Gray,  466;  64  Am.  Dec. 
83;  Nirrth  Chkago  etc  B'y  Co.  r.  Qaatka,  128  IlL  613;  Qulf  etc  B*y  Co.  r. 
KirUTide,  79  Tex.  457;  Baylqf  t.  Manchester  etc  B'y  Co.,  L.  IL  7  Com.  P. 
415. 

The  oases  cited  abore  generally  maintain  that  the  party  injured  by  an 
asMult  inflicted  by  the  servant  of  a  carrier  is  entitled  to  recover  exemplary 
damages  against  the  latter,  and  this  doctrine  is  announced  in  the  additional 
«8ses  of  AUantie  etc  R'y  Co.  v.  Dmm,  19  Ohio  St.  162;  2  Am.  Rep.  382; 
Springer  Transportation  Co.  v.  Smith,  16  Lea,  498;  Ooddard  v.  Grand  Trunk 
Bty Co.,  tn  Me.  202;  2  Am.  Rep.  39;  Baltimore etcB.  B.Ocr. Blocker,  27 
Md.  S77;  BavoMidk  etc  B.  B.Co.  t.  Bryan,  86  Oa.  812;  22  Am.  St  Rep. 
464b  As  before  shown,  the  great  majority  of  the  cases  declare  that  the  car* 
rier  is  to  be  held  responsible  in  exemplary  damages  for  the  willful,  wanton, 
and  malicions  act  of  his  servant  which  constitutes  an  assault  and  a  breach  of 
the  contract  of  carriage,  and  it  would  as  a  consequence  seem  to  be  nnneoes* 
sary  to  consider  whether  or  not  at  the  time  the  unlawful  act  wiw  committed 
the  serrant  was  acting  within  the  scope  of  his  employment  and  according 
te  the  instnietions  of  his  master,  and  also  as  to  whether  or  not  the  aot  waa 
in  any  manner  sul)seqnently  ratified  by  the  latter. 

There  are  a  few  eases,  however,  which  do  not  go  to  the  extent  of  declaring 
that  the  carrier  ia  liable  for  the  willful  misconduct  and  assault  by  his  sei^ 
▼ant  when  hia  aet  may  be  considered  as  outside  the  legitimate  scope  of  his 
duties;  though  if  the  act  could  b'^  imputed  to  the  carrier  personally,  it  would 
amount  to  a  breach  of  the  contract  for  safe  carriage.  Thus,  in  Isaacs  ▼, 
Third  Avenue  B.  B.  Co.,  47  N.  T.  122,  7  Am.  Rep.  418,  the  plaintiff,  a  pas. 
senger  upon  a  street  car,  desiring  to  alight,  passed  out  upon  the  platform 
and  asked  the  conductor  to  stop  the  car,  and  refused  to  get  out  until  the  car 
had  come  to  a  full  stop.  Thereupon,  and  when  the  car  was  in  motion,  he 
threw  the  passenger  from  the  ear,  breaking  her  leg  when  she   struck  the 
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payemenfi  and  it  wu  decided  that  the  act  of  the  oondnotor  was  a  wantoD 
and  willful  trespass,  not  ia  the  performanoe  of  any  duty  to  or  of  any  act  an- 
thorized  by  the  defendant,  and  that  the  latter  was  not  liable.  This  case  it 
plainly  irreconcilable  with  many  subsequent  New  York  cases  in  which  a  oon* 
trary  conclnsion  was  reached  upon  almost  identical  facts.  See  Jiound$  ▼. 
Delaware  etc  R,  R,  Co,,  64  N.  Y.  129;  21  Am.  Rep.  597;  Cohem  v.  Di-y  Dodt 
ete.  R.  R.  Co.,  69  N.  Y.  170;  Stewart  v.  Brooklyn  etc.  R.  R.  Co.,  90  N.  Y. 
688;  43  Am.  Rep.  185;  Dwittelle  v.  Neto  York  etc  R.  R.  Co.,  120  N.  Y.  117; 
17  Am.  St  Rep.  611,  and  other  New  York  cases  before  cited  in  this  nete. 
In  a  Missonri  case  based  upon  similar  facts,  the  following  expression  is 
fonnd:  "If  the  conduct  of  this  driver  were  willful  and  malicious,  with  in* 
tent  to  injure  the  plaintiff,  he  might  be  liable  to  indictment  for  an  assault 
with  intent  to  kill,  or  some  other  criminal  <^enae;  but  his  employer  was 
not  responsible  for  his  crimes,  nor  liable  for  his  acts  of  willful  and  malicious 
trespass.  The  company  was  answerable  only  for  his  negligence  or  his  inca- 
pacity or  nnskillfulness  in  the  performance  of  the  duties  assigned  to  him  ": 
MeKeon  y.  CUaent  R*y  Co.,  42  Mo.  79.  This  dictum  has  long  been  oTermled 
in  that  state,  as  is  shown  by  Spohn  ▼.  Misnourietc  R*y  Co,,  87  Mo.  74;  101 
Mo.  417,  where  a  contrary  conclusion  is  reached  upon  similar  facts,  and  to 
the  same  effect  is  Malecke  y.  Tower  Orove  etc,  R'y  Co.,  57  Mo.  17. 

In  LUtle  Miami  R.  R.  Co.  y.  Wetmore,  19  Ohio  St.  110,  2  Am.  Rep.  873^ 
It  appeared  that  an  altercation  occurred  between  the  passenger  and  the  bag* 
gtige  master  of  the  railroad,  resulting  in  an  attack  by  the  latter  npoa  the 
passenger  with  a  hatchet^  from  which  he  reoeiyed  serious  injnry;  and  it  was 
held  that  the  assault  was  not  in  the  cour  e  of  the  business  of  the  servant 
and  that  the  carrier  could  not  be  held  liable.  This  case  fails  to  cite  and 
seemingly  totally  ignores  the  great  mass  of  oases  maintaining  a  contrary 
doctrine. 

In  Central  Ity  Co,  ▼.  Peacock,  09  Md.  267,  9  Am.  St.  Rep.  425,  the  driver 
of  a  street  car  used  insulting  language  to  a  passenger,  who  replied  that  when 
they  got  to  the  office  of  the  company  he  would  report  him.  When  the  car 
got  within  a  block  of  such  office  the  passenger  left  the  car  and  started  toward 
the  office,  intending  to  report  the  driver  and  then  return  to  the  car  and  con- 
tinue his  journey.  He  did  not  inform  the  driver  of  his  intention  to  retoni 
to  the  car.  The  driver,  on  seeing  the  passenger  going  toward  the  office,  got 
off  the  car,  intercepted  the  passenger,  and  severely  beat  him  with  an  iron 
brake.  It  was  deterndned  that  the  plaintiff  had  ceased  to  be  a  passenger, 
that  the  driver  was  not  acting  in  the  line  of  his  duty,  and  tfiat  the  oanier 
was  not  liable  for  the  assault.  But  in  a  very  similar  case,  where  the  con- 
ductor first  assaulted  the  passenger  on  the  car  and  then  followed  him  to  the 
office  of  the  carrier,  where  he  had  gone  to  make  oomplainti  and  again  as- 
saulted him  there,  the  carrier  was  held  liable  for  both  assaults,  the  con- 
ductor being  deemed  to  be  acting  on  both  occasions  as  an  employee,  violating 
the  duty  which  the  carrier  owed  to  the  plaintiff  as  a  passenger:  Sammmk 
etc  R.  R.  Co,  r,  Bryan,  86  Qa.  812;  22  Am.  St  Rep.  464. 

Liability  for  Arreete  Made  by  Servant  —  When  the  servant  ol  a  common 
oarrier  is  not  given  express  authority  to  arrest  passengers,  an  arrest  made  by 
snch  servant  is  generally  considered  to  be  entirely  beyond  the  soope  of  ths 
employment  of  such  servant  and  unconnected  with  any  dnty  which  the  oar- 
rier owes  to  the  passenger.  As  a  result  it  has  been  frequently  decided,  both 
in  this  country  and  in  England,  that  in  the  absence  of  authority  ia  the  by-laws 
of  the  carrier,  and  directions  to  its  servants  to  execute  arrests  of  passengers 
when  deemed  necessary,  the  arrests  which  the  employees  of  a  oarrier  may 
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hftppaa  to  make  wh3e  engaged  in  their  dntiee  eennot  be  eoniidered  within 
the  leope  of  their  employment,  end  therefore^  in  ease  the  arrest  is  nnjnttill- 
ahU,  no  retort  oao  be  bad  to  the  earner  for  damages:  Porter  ▼.  Chkago  €to$ 
R.  R,  Oo.^  41  Iowa,  858;  LaJUU  t.  New  Orleant  etc  B.  R,  Co.,  48  La.  Ann. 
34;  CumUngham  r.  SeaUle  etc.  R*y  Co,,  8  Wash.  471;  Mulligan  r.  New  York 
eic  Ety  Co,,  129  N.  T.  506;  26  Am.  St.  Rep.  539;  Edwards  ▼.  London  etc.  R*y 
Ca,  Lb  R.  5  Com.  P.  445;  L.  R.,  6  Q.  B.  65;  PouUon  t.  London  eU.  E^y  Co,, 
L  R.  2  Q.  a  534;  Gofr.  Ortai  Northern  iTy  Co..  8  EL  ft  £.  672. 

LiabilUy/or  AnamUa  hy  Servant  on  Female  Paseenger,  —  A  common  carrisrt 
whether  by  railroad,  veasel,  or  otherwise,  is  bound  to  protect  female  passen- 
gen  from  all  indeoent  approach  or  assault  on  the  part  of  its  servants.  There- 
fore, when  the  oondnotor  on  a  railway  train  makes  an  Indeoent  aasanlt  en  a 
female  passenger,  the  eom^by  fS.  liable  in  oompeneatory  damages  under  the 
principle  that  n  master  u  •Uahle  for  %  wrong  done  by  his  servant,  whether 
through  negligenoe  or  malice  of  th^  laU^,' in  the  course  of  an  employment 
to  which  the  eertant  is  engaged  to  perfcnrii'a  duly  ^h*oh  the  master  owes  to 
the  person  aaeanlted:  Oraker  ▼•  Chicago  etc,  'iTy  C0.4  9  Wis.  657;  17  Am. 
Rep.  60C  •      ;  •   •   . . 

Ths  oontraot  nf  all  passengers  entitles  them  to  respectful  tntatjte'^ni'  ffcm 
thoss  in  charge  of  a  sea-going  vessel,  and  in  respect  to  female  passdn^^eiv  in« 
dudes  an  implied  stipulation  that  they  shall  be  protected  against  obscea^ 
conduct^  lascivious  behavior,  and  every  immodest  approach.  As  a  conse- 
quence a  carrier  is  liable  for  an  attempted  rape  by  one  of  its  servants  upon 
a  fsmale  paeeenger:  Nieio  ▼.  Clari;  1  Cliff.  145.  This  rule  was  applied  in 
Lmdemlk  etc.  B.  R.  Co,  v.  Ballard,  85  Ky.  307;  7  Am.  St.  Rep.  600. 

If  a  porter  on  a  Pullman  palace  car  makes  an  indecent  assault  on  a  lady 
P^^'B^i^gWf  sbe  ie  entitled  to  recover  from  the  company  having  charge  of  the 
ear  a  fair  peeaniary  compensation  for  all  injury,  temporary  or  permanent, 
directly  caused  to  her  in  her  person,  health,  and  strength,  including  compen- 
sation for  the  pain  and  suffering,  mental  and  physical,  which  has  been  or 
thereafter  may  be  caused  by  such  assault:  Campbell  v.  PuUman  Palace  Car  Co., 
42  Fed.  Rep.  484. 

Not  Liahie  for  AemmU  Provoked  by  Pereon  figured,  —  When  a  passenger 
Qpon  a  railroad,  by  his  own  improper  and  insulting  behavior,  brings  upon 
lumself  an  assault  by  a  servant  of  the  carrier,  the  latter  cannot  be  held  re* 
sponsilde  for  the  injuries  inflicted  as  a  result  of  the  encounter:  8eoU  v*  Central 
Avftite.  JLAOu^n  Hun,  414 


Swift  v.  Tatnbb. 

[W  OnoBOlA,  080.] 

Fakt  Owhsbs  ov  Ships —RraBTS  iiro  LiABnjnia.  —The  majority  owner 
in  a  ship  is  entitled  to  its  possession  and  management,  and  the  minority 
owners,  nnlees  they  expressly  dissent,  are  bound  by  his  acts.  He  rep- 
resents  them  as  thmr  agent,  they  having  the  right  and  duty  to  share 
ratably  in  the  profits  and  losses  of  the  Joint  enterprise. 

Pait  Ownbbs  or  Ships  —  Riorts  and  Liabilitibs.  —The  minority  owners 
m  a  ship  can  avoid  liability  and  loss  in  any  particular  venture  entered 
into  by  the  majority  owner  from  which  they  expressly  dissent  by  re* 
quiring  him  to  give  bond  for  the  safe  return  of  the  ship. 

Pakt  Own  IBS  OP  Ships  —  Riaars  and  Liabilitibr.  — ^The  minority  owners 
ef  a  ship^  unices  they  dissent  from,  are  presumed  to  agree  to,  the  voy* 
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•  ■  • 


•ft  oontnotod  for  bj  the  nuijori^  owner  and  lo  all  ffae  liabilitfiM 
rionadbyit  Thaburdm  U  on  thin  toahow  tibair  diwnt  and 
BOD*liability. 

fltairpxiia — OoNCTBVcnoN  of  CBAEm-PAnr.  —  When  it  ia  doabtful  on 
the  face  of  a  ohartor*  party  whether  or  not  it  waa  intended  to  clothe  the 
oharterer  with  ownership  in  the  ahip,  the  preaomption  n  aeain^t  eneh 
intention.  As  between  the  two  possible  constmctions,  the  law  inclioea 
to  a  oontraot  of  afireightmant  rather  than  n  oontraot  of  owmenhip  or 
loaaa  of  the  ship. 

tnppiNO  —  Construction  ov  Ohartbb-pabtt.  —  When  a  ohnrfeer-pnrty 
oontaina  only  matter  of  contract,  stipulating  that  the  ship  shall,  within 
n  oertain  tima^  perform  certain  voyagea  with  specified  cargoes  nod  the 
eaptain  make  proper  deliTcry  thereof,  fseigl^  in  a  fixed  anm  to  bn  paid 
•aeh  trip,  npon  delivery  of  tiie  qpurg]!  in  ^e  charterer's  port;  ronerriaga 
lien  for  freight  on  the  oaigcrjn  {4varot  the  eaptain  or  ownersy  and  anffi- 
oiant  room  in  the  ship;fdp  ta^^  *officers,  and  crew;  and  ^oriding  tlial 
the  ahip  shall  ciCrry  oti-any  outward  trip  Inmber  or  anch  cargo  as  the 
ehartortt  dAiraa  |m  of  freight  eharge,  the  charterer  not  undertaking 
^  Wui'pv  Tiotnal  the  ahip,  or  to  bear  any  riaks  or  ezpensea  of  the  roy- 
'•  ■M.Mistittttes  a  oontraot  of  affreightmenti  and  not  a  Icaae  of  the  ahip. 
And  the  master  ia  the  aerrant  of  the  owner  thereof,  aad  not  of  tlm  ohar- 
terar  of  the  ship, 

Smmifo — Right  ov  Maatbe  to  Wages  dubiho  DcrEimoN.  —  When 
the  master  of  a  ship  is  in  the  serrice  of  its  owners,  whoae  duty  it  ia  to 
immediately  releaaa  the  ahip  when  aeixed  under  legal  prooeaa  against 
them,  he  may  recoTcr  hia  wages  from  them  during  the  time  that  the 
ahip  is  detained  by  such  seisura  without  hia  faulty  unleaa  hia  contract 
atipnlatea  to  the  contrary. 

8bippiiio»  Right  ov  Mabtbs  to  UHOOLLiorBD  FBno]n«.»WliaB  the 
mnater  of  a  ahip  fails  in  his  duty  to  collect  of  the  oharterer  fraighta  in 
which  ha  has  an  interest  and  for  which  both  himself  and  the  ship-owner 
hnve  a  lien  npon  the  cargo,  he  cannot  hold  the  owner  liable  for  hia  inter- 
cat  in  such  uncollected  freights  unleaa  the  owner  interfered  to  prorent 
payment  by  the  charterer. 

Bbxpfino-- Right  ov  MA«nB  to  RnooYmn  vor  Daimimoff  —  Plhadoigs 
AMD  PaoovB.  —  When  a  ahip  is  detained  by  reason  of  aa  attachment 
against  acTcral  persons  aa  joint  owners,  and  the  maatar  of  the  ▼astsi 
snea  all  the  defendanta  in  the  attachment  for  hia  wages  and  lose  oanaad 
by  anch  detention,  he  must  establish  the  joint  ownership  aa  alleged  in 
order  to  racover,  although  the  defendants  repleried  the  ship  after  its 
aaisure  under  the  attachment.  Under  the  statute  no  admisaion  of  own* 
•rahip  or  intereat  in  the  ahip  can  be  implied  from  the  mere  act  of  replevy* 
ing  it. 

FuuDiMO.— Trb  Qbnbral  IflsVB  puta  the  plaintiff  on  proof  of  every  na> 
tarial  averment  of  hia  complaint.  There  being  no  evidence  to  uphold 
the  action  as  againat  aome  of  the  defendants,  all  ohargea  of  the  oonrl 
baaed  upon  the  theory  that  there  was  such  evidence  were  erroneooaw 

Iknmark^  Adams  and  Adams,  for  the  plaintiff  in  error. 

R.  R.  Richards  and  D.  Oriffin^  for  the  defendants  in  ernir. 

Simmons,  J.    A  ship  belonging  to  several  owners  in  com- 
mon  was  chartered  by  one  of  them,  who  owned  a  majority  of 


March,  1892.]  Swm  v.  Tatncs.  103 

«hareSf  to  a  mercliant  to  sail  between  speoified  ports  during  a 
term  not  to  exceed  six  months.  It  was  arranged  between 
owner,  charterer,  and  master  that  the  charterer  should  pay  a 
•certain  amount  of  fireight  upon  the  completion  of  each  return 
voyage  and  delivery  of  the  cargo  in  the  charterer's  port,  of 
which  amount  the  master  should  receive  two  thirds,  to  reim- 
barse  him  for  expenses  of  manning  and  victualing  the  ship, 
etc^  and  to  pay  for  his  services  as  master,  the  remaining  third, 
leas  expenses  for  repairs,  etc.,  to  go  to  the  ship,  that  is,  the 
owners.  Part  of  this  arrangement  was  embodied  in  the 
charter-party,  and  a  part  of  it  appeared  in  the  oral  testimony 
introduced  on  both  sides.  Pending  the  performance  of  the 
oharter-party  the  ship  was  seized  in  the  charterer's  port  under 
an  attachment  for  a  personal  debt  of  the  majority  owner,  and 
not  being  replevied  by  him  or  the  other  owners,  was  detained, 
and  thus  prevented  from  making  one  or  more  voyages  in  pur- 
suance of  the  contract  The  master  now  sues  all  the  owners 
in  an  attachment  levied  on  the  ship  for  damages  on  account 
of  being  prevented  by  the  first  attachment  and  failure  to  re- 
replevy  from  making  voyages  which  he  could  have  made  had 
the  ship  been  free,  and  also  for  his  expenses  and  wages  dur-^ 
ing  the  delay,  and  for  his  share  of  the  charter  money  of  one 
voyage  actually  made,  which  he  alleges  that  the  owners  pre- 
vented  him  from  collecting. 

1.  The  first  question  respects  the  liability  of  those  owners 
who  did  not  join  in  the  charter-party  or  the  collateral  agree- 
ment with  the  master.  The  court  charged  the  jury  thus:  "If 
you  find  from  the  evidence  that  Tatner  had  an  arrangement 
with  Swift,  as  the  Managing  owner,  whereby  he,  Tatner,  was 
to  represent  the  vessel  and  owners  under  certain  circum- 
stances  and  for  certain  purposes,  and  if  you  find  that  the 
other  owners  made  no  objection  to  this  arrangement,  and  that 
they  received  the  charter  money  or  any  portion  of  it  without 
objection,  then  this  arrangement  would  be  just  as  binding 
upon  them  as  upon  Swift,  and  whatever  Tatner  was  author- 
ized to  do  under  his  arrangement  with  Swift  would  be  equally 
binding  upon  all  of  the  owners."  "  Hence  the  question  is  •  •  • 
whether  Tatner  has  a  claim  against  Swift  and  the  other  own- 
•ers  of  the  vessel;  if  he  has,  then  his  claim  extends  to  all  of 
those  whom  you  find  to  be  owners  of  that  vessel.*'  It  is  com- 
plained that  these  instmctions  were  erroneous,  and  also  that 
the  court  failed  to  instruct  with  reference  to  the  defendants' 
contentions  that  there  was  no  privity  between  them  and  the 
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master;  that  none  of  them,  except  Swift,  could  be  liable  on 
account  of  the  ship's  detention  under  the  attachment,  tbej 
being  not  liable  for  the  debts  of  Swift  or  for  the  action  of  hi» 
creditors,  over  which  they  had  no  control;  and  that  they  were 
not  liable  for  the  breach  of  the  charter-party  or  the  acts  of 
Swift,  or  for  the  wages  of  the  master.  It  may  be  observed 
that,  if  special  instructions  were  desired  as  to  the  different 
defendants  who  were  making  a  common  defense,  they  ought 
properly  to  have  been  requested;  but  since  the  charges  given 
were  excepted  to,  and  as  there  is  to  be  a  new  trial  for  another 
reason,  it  is  well  to  state  the  principle  governing  the  liability 
of  the  minority  owners.  Swift  testified  that  he  owned  thirty- 
nine  sixty-fourths  of  the  ship  at  the  time  of  the  charter.  He- 
was  thus  a  majority  owner.  The  rights  of  a  majority  owner 
are  very  large.  It  is  to  the  interest  of  all  the  owners  and  of 
the  public  that  the  vessel  be  kept  in  trade,  and  not  be  forced 
to  lie  idle  because  the  owners  may  not  agree  on  her  employ- 
ment; therefore,  the  majority  owner  is  entitled  to  the  poeses- 
sion  and  management  of  the  ship,  and  the  minority  owners, 
unless  they  expressly  dissent,  are  held  to  acquiesce  in  and  bo 
bound  by  the  acts  and  doings  of  the  majority  owner.  He- 
represents  them  as  their  agent,  they  having  the  right  and 
duty  to  share  ratably  in  the  profits  and  losses  of  the  joint  en* 
terprise.  He  does  not  need  their  express  authority  in  order 
to  bind  them,  but  they  need  to  expressly  withdraw  their  au* 
thority  in  order  not  to  be  bound.  They  can  avoid  liability^ 
and  loss  in  any  particular  venture  of  which  they  do  not  ap- 
prove, by  requiring  the  majority  owner  to  give  bond  for  tho 
safe  return  of  the  ship:  Abbott  on  Shipping,  13th  Eng.  ed.,. 
85  et  seq.,  90  et  seq.;  Carver  on  Carriers  by  Sea,  40;  1  Parsons- 
on  Shipping  and  Admiralty,  95,  97;  Desty  on  Shipping  and 
Admiralty,  sees.  86, 87,  47;  23  Myer's  Federal  Decisions,  sec 
1166  et  seq.  Thus  the  minority  owners,  unless  they  dissent 
from,  are  presumed  to  agree  to  the  voyage  and  all  the  liabili- 
ties occasioned  by  it,  and  the  burden  is  on  them  to  show  their 
dissent  and  consequent  non-liability  when  it  exists. 

Under  this  principle,  it  may  be  said,  in  a  general  way,  that 
the  minority  owners  of  the  ship  in  question  are  bound  by  the- 
charter-party  and  by  any  agreement  which  the  majority  owner 
may  have  made  with  the  master  for  his  employment  and  com- 
pensation, and  by  any  acts  or  omissions  of  the  majority  owner 
which  affected  or  determined  the  performances  of  the  ship.. 
This  is  certainly  true  of  those  who  were  owners  at  the  tim^> 
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the  contract  was  made,  and  they  could  not  divest  themselveB 
of  liability  by  ]>arting  with  their  interest  in  the  ehip,  unlesSi 
perhaps,  the  credit  were  given  entirely  to  the  ship;  for  a  party 
eannot  thus  ahifb  his  contract  on  to  another  to  whose  responsi* 
bility  the  opposite  party  might  not  be  able  or  willing  to  trust 

As  to  owners  who  became  such  after  the  contract  was  made, 
the  evidence  famishes  only  one  example,  the  defendant  Adams. 
He  figures  first  as  the  assignee  in  bankruptcy  of  Swift,  and 
afterward  as  owner  of  the  ship.  In  the  former  capacity  he 
received  one  payment  of  the  ship's  share  of  the  charter  money 
and  became  so  connected  with  her  subsequent  detention  as  to 
gain  a  knowledge  of  all  the  circumstances.  When  he  after- 
ward acquired  his  interest,  whatever  it  is,  he  had  notice  of 
the  outstanding  engagement  of  the  ship  and  of  the  liability 
of  the  owners  to  make  good  the  time  lost  by  the  delay.  Be- 
sides, the  jury  might  be  warranted  in  finding  from  his  ad- 
missions in  the  letter  of  February  20,  1890,  in  whi6h  he 
said  he  was  then  sole  owner,  and  in  the  letter  of  February 
26th,  in  which  he  said  he  owned  fifty-nine  sixty-fourths  of  the 
vessel  and  was  more  interested  than  any  one  to  have  the  ves- 
sel clear,  and  from  other  correspondence  and  all  the  circum- 
stances, that  he  was  owner  for  part  of  the  time  of  delay  and 
was  actually  responsible  to  some  extent  for  the  tardiness  with 
which  the  bond  was  given  and  the  jship  released.  Indeed,  he 
seems  to  have  been  the  chief  actor  on  the  owner's  side  all 
through  the  complication  which  detained  the  ship,  but  how 
long  as  assignee  of  Swift  and  how  long  as  owner  is  not  clear. 
There  may  be  little  doubt  that  one  who  was  part  owner  at  the 
time  of  the  occurrence  causing  the  damage  sued  for  would  be 
represented  by  the  then  majority  owner,  or  the  managing 
owner,  and  liable  for  his  acts  and  defaults  touching  the  oper- 
ation of  the  ship,  and  one  buying  after  the  breach  of  con- 
tract might  be  bound  for  the  damages,  at  least  to  the  extent 
of  his  interest  in  the  ship;  but  it  is  not  intended  to  rule  these 
questions  now,  because  the  evidence  does  not  show  when  the 
defendants,  with  the  exception  of  Swift  and  Adams,  acquired 
their  interest,  or  that  they  ever  had  any  at  all.  If  either  party 
desired  a  decision  on  these  points,  he  ought  to  have  shown 
when  the  various  defendants  acquired  their  ownership.  The 
court  below  could  not  properly  charge  on  mere  assuniptions, 
nor  can  exceptions  for  review  be  predicated  on  a  purely  hypo- 
thetical state  of  facts. 

2.   One  of  the  principal  questions  argued  before  us  was, 
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whether  the  master  in  this  case  was  in  the  senrioe  of  the 
owners  or  of  the  charterer,  and  aa  helping  to  solve  that 
question,  the  charter-party  was  claimed  by  the  defendants  to 
be  a  lease  of  the  vessel  to  the  charterer  whereby  he  acquired 
entire  possession  and  control  of  her  navigation,  thus  becom- 
ing the  owner  pro  hoe  vice^  while  the  plaintiff  claimed  that  it 
was  only  a  contract  of  affreightment  by  which  the  owners  did 
not  transfer  possession  and  ownership  pro  tempore  to  the  char- 
terer, but  retained  control  of  the  ship's  navigation.  In  decid- 
ing which  contention  is  correct,  the  contract,  where  it  does 
not  speak  conclusively,  may  be  construed  in  the  light  of  mari- 
time custom.  In  the  first  place,  the  master  is  usually  em- 
ployed by  the  owners  and  is  their  servant  or  agent;  and  00  if 
the  charterer  in  this  case  did  not  become  owner,  there  would 
be  a  presumption  that  the  master  was  employed  by  Swift: 
Fenton  v.  Dublin  Steam  Packet  Co.,  1  Perry  &  D.  103.  Again, 
leases  or  demises  of  the  ship  are  rare  in  comparison  with  con- 
tracts of  affreightment  The  law  deems  it  imprudent  for  an 
owner  to  surrender  the  management  of  his  ship  to  a  charterer. 
Hence,  if  it  is  doubtful  on  the  face  of  the  charter-party  whether 
it  was  intended  to  clothe  the  charterer  with  ownership,  the 
presumption  is  against  such  an  intention.  As  between  the 
two  possible  constructions,  the  law  favors  and  inclines  to  the 
contract  of  affreightment:  ^  Abbott  on  Shipping,  *289;  Desty, 
Shipping  and  Admiralty,  sec.  204;  The  Aherfoyle,  Abb.  Adm. 
242;  Certain  Logs  of  Mahogany,  2  Sum.  599;  Hagar  v.  Clark, 
78  N.  Y.  46;  Seed  v.  United  Statee,  11  Wall.  591;  McGtivery  v. 
Capen,  7  Gray,  523. 

Keeping  the  presumptions  in  mind,  the  terms  of  the  charter- 
party  may  now  be  looked  to.  The  first  indication  of  a  reten- 
tion of  ownership  by  the  owners  is  that  there  are  no  words  of 
lease  or  transfer.  It  is  merely  stipulated  that  the  vessel, 
whereof  A.  W.  Tatner  is  master,  shall  render  certain  services. 
^The  whole  instrument  contains  matter  of  contract  and  cove> 
nant  only  *':  Saville  v.  Campion,  2  Barn.  &  Aid.  503;  Sande* 
man  v.  5ct«rr,  L.  R.,  2  Q.  B.  86;  The  Aberfoyle,  Abb.  Adm.  242; 
The  Volunteer,  1  Sum.  651;  Hagar  v.  Clark,  78  N.  Y.  46.  In 
view  of  the  presumptions  and  the  context,  it  must  be  the 
owner  who  stipulates  that  "  the  vessel  shall  proceed  to  Port- 
land and  load  lumber  for  Baracoa  and  from  there  load  fruit 
for  Savannah,"  etc.;  that  ''the  vessel  being  so  laden.  Captain 
A.  W.  Tatner  shall  with  all  possible  dispatch  make  sail  for 
the  port  of  Savannah  and  there  make  a  true  and  faithful  de- 
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li?er7  of  the  cargo,**  etc.  By  stipulating  for  its  performances 
the  owner  evinces  the  intention  of  running  the  ship  himself, 
that  is,  of  keeping  control.  After  agreeing  to  deliver  the  cargo, 
the  contract  proceeds:  *'In  consideration  whereof,  freight  shall 
be  paid  on  unloading  and  right  delivery  of  the  cargo  at  Sa* 
vannah  in  the  sum  of  $650  per  round  trip,  charter  money 
being  payable  each  trip  upon  delivery  of  cargo/'  Note  that 
the  compensation  termed  "'freight"  is  payable  on  delivery  of 
the  cargo  in  the  charterer's  port.  It  would  be  senseless  for 
either  party  to  contract  with  the  other  that  the  charterer 
should  deliver  the  cargo  to  himself.  The  sense  of  it  is  that 
the  charterer  pays  the  freight  when  the  owner  delivers  the 
cargo,  this  delivery  being  a  condition  precedent  of  receiving  the 
charter  money.  All  this  shows  that  the  owner  meant  to  retain 
ownership  and  control:  Abbott  on  Shipping,  *291 ;  Campion  v. 
Cohnny  3  Bing.  N.  C.  17;  Certain  Logs  of  Mahogany^  2  Sum. 
599;  The  Naihaniel  Hooper^  S  Sum.  544;  Hooe  v.  Cfroverman^ 

1  Crancb,  214;  McOUvery  v.  Capen^  7  Gray,  528.  Moreover 
it  is  agreed  that  ^  the  captain  or  owners  of  the  vessel  shall 
haye  an  absolute  lien  on  the  cargo  for  all  freight,  dead  freight, 
and  demurrage,  average,  and  other  charges."  This  reserva- 
tion of  lien  comports  much  better  with  the  retention  than 
with  the  resignation  of  possession  by  the  owner.  If  the  mas- 
ter navigating  the  ship  was  to  be  the  servant  of  the  charterer, 
how  could  the  master  have  any  such  lien,  and  would  not  the 
owner's  lien  be,  if  not  impossible,  at  least  practically  ineffec- 
tual? That  the  captain  or  owners  shall  have  the  lien,  indi- 
cates that  both  these  parties  are  opposed  in  interest  to  the 
charterer.  Again,  it  is  provided  that  the  vessel  shall  load 
certain  cargoes  *'  which  shall  not  exceed  what  she  can  reason- 
ably stow  and  carry  over  and  above  her  tackle,  apparel,  pro- 
visions, and  room  sufficient  for  the  accommodation  of  the 
officers  and  crew."  This  reservation  of  space  in  the  ship  is 
another  indication  that  the  owner's  possession  continued:  8c^ 
^itte  ▼.  Campion^  2  Bam.  &  Aid.  503;  Qilkison  v.  Middletonf 

2  Com.  B.,  N.  S.  134;  Omoa  etc.  Coal  Co.  v.  Huntley,  L.  R.,  2 
G.  P.  D.  464;  The  Aberfoyle,  Abb.  Adm.  242;  The  VolunUer^ 
1  Sum.  667;  The  Naihaniel  Hooper,  3  Sum.  544;  CUtrkson  v. 
Bdee,  4  Cow.  470;  McOUvery  ▼.  Capen^  7  Oray,  523;  Hagar  y. 
Clark,  78  N.  Y.  45.  It  is  further  stipulated  that  the  vessel 
^  shall  carry  on  any  outward  trips  lumber  or  such  other  suit- 
able cargo  as  charterer  may  desire  free  of  freight  charge." 
This  evidently  means  that  the  owner  will  carry  such  cargo 
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withoat  ebftrge.  For,  if  the  ownership  wae  pro  tempore  in  the 
charterer,  it  would  be  unnecessary  for  him  to  guard  against 
any  liability  to  pay  freight  on  an  outward  voyage;  he  could 
not  be  made  to  pay  for  carrying  his  own  cargo  in  his  own 
ship.  There  is  nothing  in  the  contract  to  show  that  the  char- 
terer was  to  employ  and  pay  the  master  and  crew.  From 
this  it  would  be  implied  that  the  owner  had  it  to  do:  Hagar 
T.  Clark^  78  N.  Y.  45.  But  the  owner  expressly  represents 
that  the  vessel  already  has  a  master  in  the  person  of  Tatner, 
and  that  she  is  "  in  every  respect  fitted  for  the  intended  voy* 
age."  This  could  not  be  true  unless  she  were  properly 
manned.  Indeed,  it  may  be  said  that  a  vessel  is  not  sea- 
worthy without  a  proper  complement  of  officers  and  crew: 
Carver  on  Carriers  by  Sea,  sec  18.  The  services  of  an  intelli- 
gent and  adequate  force  to  manipulate  the  ship  are  certainly 
necessary  for  her  safe  navigation. 

Under  the  contract,  then,  the  owner  was  bound  to  provide 
the  master  and  crew.  Tatner  testified:  '^I  went  with  my  crew 
all  ready  to  take  charge  of  the  vessel,  got  the  vessel  ready 
for  sea,  and  had  the  chartei^party  signed."  Also:  "An  agent 
or  owner  of  a  vessel  will  not  charter  his  vessel  unless  he 
knows  who  the  captain  is  that  is  to  have  charge  of  her.  It  is 
customary,  in  cases  of  time  charters  like  this,  for  the  captain 
to  man  and  victual  the  vessel  and  collect  all  the  charter 
money,  and  take  his  share  out  and  remit  to  the  owners  their 

share I  saw  Mr.  Swift  and  asked  him  for  the  vessel; 

he  inquired  if  I  wanted  her,  and  I  replied  that  I  did ;  and  he 
said  that  *'  if  you  will  go  master  of  her  I  am  willing  to  put  her 
in  the  fruit  trade. '  '*  Also,  that,  as  master  in  charge,  he  rep- 
resented the  vessel  and  owners.  The  testimony  of  Swift  does 
not  harmonize  with  the  charter-party,  and  is  contradicted  by 
Tatner  and  Collins  both.  Swift  said,  after  naming  the  amount 
of  the  charter  money:  ''From  that  amount  Collins  was  to  pay 
the  owners  of  the  Leon  S.  Swift  one  third  clear.  The  other 
two  thirds  he  was  to  reserve  to  pay  his  captain  (Tatner)  and 
his  crew,  and  for  victualing  the  vessel.  Neither  myself  nor 
the  other  owners  of  the  vessel  had  anything  to  do  with  ap- 
pointing or  employing  Tatner;  he  was  appointed  and  em* 
ployed  by  Collins.  .  .  •  .  J.  S.  Collins  employed  the  crew  of 
said  vessel  during  time  said  charter-party  was  in  operation, 
and  he  paid  them.  Collins  paid  for  and  was  to  purchase 
all  provisions  for  officers  and  crew,  and  also  supplies  for  the 
vessel,  and  to  defray  its  running  expenses;   all  the  owners 
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were  to  pay  for  was  sails,  rigging,  painting,  and  generally 
keeping  the  schooner  in  order."  Collins  testified:  *'  Of  course 
we  cannot  charter  a  Tessel  from  an  owner  without  getting 
tome  one  as  master  who  is  experienced  in  the  fruit  trade  and 

who  will  therefore  be  acceptable  to  the  owners I  had 

nothing  to  do  with  employing  the  crew  or  victualing  the  ves- 
sel. I  paid  the  charter-money  as  stated,  and  out  of  that  the 
captain  for  his  share  manned  and  victualed  the  vessel."  All 
agreed  that  Tatner  had  originally  gone  forth  for  Collins  in 
search  of  a  vessel.  But  the  charter-party  being  the  best  evi- 
dence of  the  relation  of  the  master  to  the  other  parties  in  the 
arrangement,  it  all  amounts  to  this, — that  Tatner  was  ac- 
ceptable to  the  owner  as  well  as  to  the  charterer,  and  was 
adopted  as  master  by  the  former,  and  consequently  was  in 
the  service  of  the  owner  or  owners. 

8.  Having  determined  that  the  master  was  in  the  service 
of  the  owners,  the  next  question  is,  Ought  he  to  recover  from 
them  the  damages  he  sustained  by  the  detention  of  the  ship 
under  the  attachment  issued  against  the  majority  owner? 
When  the  ship  was  seized  under  legal  process  it  became  the 
duty  of  the  owners  at  once  to  release  her  by  giving  the  re- 
quisite bond  and  security.    It  seems  that  the  master  as  such 
would  have  no  right  to  give  the  bond  and  thereby  bind  the 
owners,  at  least  where  it  is  practicable  for  him  to  communicate 
with  them:  See  Oager  v.  Bahcock^  48  N.  Y.  164;  8  Am.  Rep. 
582;  MitehM  v.  Cfbambera,  43  Mich.  150;  38  Am.  Rep.  167. 
Consequently,  the  master  having  notified  the  majority  owner 
at  onee  of  the  ship's  seizure,  it  was  not  the  master's  duty  to 
replevy  her.    The  charterer  was  not  obliged  to  do  so,  in  the 
absence  of  a  contract  requiring  it.    The  owners,  by  undertak- 
ing that  the  ship  should  go,  contracted  that  she  should  be  free 
to  go.    There  was  a  sort  of  warranty  that  she  should  not  be 
detained   by  circumstances  which  they  could  control.  •  In- 
deed, there  is  some  authority  that  an  absolute  undertaking  of 
this  sort  will  not  be  discharged  by  a  supervening  impossibility; 
but  it  is  not  necessary  in  this  case  to  go  so  far.    The  seizure 
under  the  attachment  was  not  such  ffU  major  as  to  excuse  the 
owners  from  performing  their  contract:    See  Van  Beuren  v. 
Wilson,  9  Cow.  158;  18  Am.  Dec.  491. 

They  do  not  show,  or  even  claim,  that  they  were  unable  to 
give  the  necessary  bond,  nor  do  they  offer  any  explanation  of 
the  delay  to  do  so.  It  may  therefore  be  assumed  that  they  or 
some  of  them  were  able  to  replevy  the  ship,  and  they  cannot 
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plead  impossibility  by  act  of  the  law  as  releasing  them  from 
liability.    Indeed^  it  may  be  doubted,  if  they  were  unable  to 
replevy  the  ship,  whether  that  would  be  any  excuse,  since  the 
necessity  was  brought  on  by  the  act  or  omission  of  the  major* 
ity  owner.    If  the  majority  owner  failed  to  give  the  bond,  then 
the  other  owners,  in  order  to  avoid  the  conseqnencee,  ought  to 
have  come  up  and  given  it.    While  the  ship  was  being  de- 
tained, the  charterer  was  urged  to  replevy  her,  and  a  witness 
or  two  expressed  the  opinion  that  it  was  his  duty  to  do  so; 
but  while  the  charterer  might  have  done  so,  perhaps,  to  save 
himself  from  loss,  it  was  not  incumbent  on  him  to  take  a  burden 
and  risk  which  his  contract  did  not  put  upon  him.    We  think 
that  the  master,  being  without  blame  for  the  delay,  is  entitled 
to  recover  of  the  owners.    The  contract  with  bim  provided 
that  he  should  get  two  thirds  of  the  charter  money  of  each 
voyage  and  bear  the  expenses  of  manning  and  victualing  the 
ship.    This  was  nothing  more  than  a  convenient   mode  of 
meeting  these  expenses  and  providing  compensation  for  his 
services.    Sometimes  a  master  who  is  to  get  a  share  of  the 
profits  will  hold  the  relation  of  partner  to  the  owners,  some- 
times  being  owner  for  the  voyage  himself.    However,  "the 
cases  are  numerous  which  show  that  the  taking  a  vessel  by 
the  master,  victualing  and  manning  her,  and  paying  a  por- 
tion of  the  port  charges  and  having  a  share  of  the  profits,  do 

not  of  themselves  constitute  him  the  owner  pro  ^ac  f^ 

The  expense  of  victualing  and  manning  the  vessel  and  receiv* 
ing  compensation  for  his  services  and  disbursements  in  a  share 
of  the  profits  by  the  master  are  by  no  means  inconsistent  with 
the  right  of  the  employer  or  owner  to  have  the  general  direc- 
tion of  the  business  in  which  she  is  engaged  ":  I/^^man  v.  Red* 
man,  28  Me.  289,  295;  Latham  v.  Lawrence,  13  Conn.  299;  8%7n$ 
V.  Howard,  40  Me.  276;  Arthur  y.  The  Caseius,  2  Story,  81;  The 
Nathaniel  Hooper,  B  Sura.  544;  Harding  v.  Souther,  12  Gush. 
807;  SUel  v.  Lester,  L.  R.,  8  C.  P.  D.  121.    Under  these  author* 
ities  the  arrangement  disclosed  by  the  charter-party  and  the 
testimony  in  this  case  did  not  make  the  master  owner  for  the 
voyage  or  voyages,  but  was  only  a  contract  for  his  wages  as 
master;  and  unless  his  contract  so  stipulated,  his  right  to 
wages  would  not  be  extinguished  or  suspended  by  a  detention 
of  the  ship  without  his  fault,  and  a  failure  of  the  owners  to 
allow  him  to  go  on  performing  his  services,  he  being  ready 
and  ofiering  to  do  sa 
4  The  evidence  shows  that  the  charter  money  for  one  voy- 
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ags  wsB  never  paid  oTer,  but  was  retained  by  tbe  charterer. 
The  oharterer  said  his  reason  for  retaining  it  was  twofold: 
L  Because  he  had  been  notified  by  Adams  not  to  pay  it  over 
to  Tatner;  and  2.  Becaose  he  thought  he  had  a  lien  on  it 
for  his  damages  by  reason  of  the  attachment  of  the  ship. 
Adams  denied  giving  any  such  notification,  but  Tatner  said 
Collins,  the  charterer,  would  not  pay  because  Adams  had  no- 
tified him  not  to.  The  charter-party  gave  the  captain  and 
owners  a  lien  on  the  cargo  for  the  charter  money  or  freighti 
and  Tatner  could  have  retained  the  cargo  until  the  freight  was 
paid.  If  be  chose  to  surrender  the  cargo  without  requiring 
tbe  payment  of  the  freight,  then  his  intention  was  to  credit 
the  charterer,  and  he  thereby  waived  any  claim  he  might  have 
had  against  the  owners  for  his  interest  in  the  freight  money  of 
that  voyage;  and  so  long  as  it  remained  uncollected  by  the 
owners,  he  could  not  recover  his  share  from  them;  but,  of 
course,  if  the  owner  interfered  to  prevent  payment  to  the 
master  or  influenced  the  charterer  to  refuse  payment,  then 
the  owner  would  be  a  party  to  such  refusal,  and  liable  ac- 
cordingly. 

5.  A  number  of  the'defendants  were  not  shown  to  have  any 
interest  in  the  ship  at  any  time,  though  the  verdict  and  judg« 
ment  was  general  against  all  the  defendants.  The  defendant 
in  error  contended  that  the  jury  could  base  their  finding  on 
the  fact  that  all  the  defendants  joined  in  the  replevy  bond 
and  in  the  defense  to  the  action.  As  concerns  the  bond,  our 
attachment  law  gives  to  defendants  the  right  to  replevy  re- 
gardless of  any  interest  of  theirs  in  the  property  attached. 
Consequently  no  admission  of  ownership  or  interest  in  the 
property  can  be  implied  from  the  simple  act  of  replevying  it. 
As  to  defending  the  action,  it  is  obvious  that  appearance  by  a 
defendant  will  not  supply  the  place  of  proving  a  material 
averment.  In  order  to  recover,  the  plaintiff  would  have  to 
make  out  a  prima  facie  case,  if  there  were  no  appearance 
atalL  Appearing  and  pleading  the  general  issue  is  not  a 
confession  of  judgment,  but  puts  the  plaintiff  on  proof  of  his 
case.  There  was  no  offer  to  amend  the  declaration  in  this 
cose  by  striking  out  some  of  the  defendants,  but  the  declara- 
tion, verdict^  and  judgment  were  against  all  defendants  as 
joint  owners  of  the  ship.  The  plaintiff  having  failed  to  prove 
the  joint  ownership  as  alleged,  and  that  being  the  foundation 
of  Uability  as  to  certain  of  the  defendants,  and  this  being  an 
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attacbment  cafla,  the  court  erred  in  not  granting  a  new  trial 
for  the  want  of  evidence  to  uphold  the  joint  verdict* 

&  The  last  head-note  explains  itaelt 

Judgment  reversed. 


SmppiKo  —  Past  Owhbu  ov  Vnasis^ Rights  or.  —The  owmen  of  tbm 
majority  interest  in  a  rtm%\  hare  tha  right  to  control  her,  and  to  direct  thm 
manner  of  her  employment:  Orajf  t.  AUemt  14  Ohio,  58;  45  Am.  Dec  C2SL 
The  ovBm  of  a  two-thirds  interest  in  a  veesel  havo  a  right  to  oontinno  her 
in  her  umuX  employment  and  are  wit  liaUe  to  the  other  owners  for  an  j  in- 
jury sostainsd  by  reesoQ  of  snoh  employment:  nonw  v.  S^mikardf  2  Daiia^ 
475;  26  Am.  Dea  467»  and  note. 

SsipFnfo  —  AuTHOBirr  or  Past  Owirsa  to  Botd  Oo-owkmbs.  — The  no* 
thority  of  the  part  owner  of  a  tssmI  to  bind  his  eo-owners  for  neeeaaary  re- 
pairs, thoagh  ordinarily  implied,  is  not  eooolasivelypreenmedand  is  snbjeeS 
to  be  modified  or  negatLved  by  £setB  or  dronmstanoee  to  the  eontrszy:  Mid&t 
T.  Larrahett  46  Me.  590;  71  Am.  Bee.  567,  and  note.  An  agreement  with 
some  of  the  owners  of  a  Teasel  that  freight  shall  be  earried  therein  for  hire^ 
whioh  is  to  be  for  the  sole  benefit  of  snoh  owners,  will  not  bind  the  owners 
who  were  wit  partiee  thereto  lor  any  loss  ef  the  freight  shipped  Iheienndors 
Jmm  T«  Skm,  SPort  286;  8S  Am.  Dee.  SIS. 

SmPTDie  — OHAaisa^BABry — Oossrauomg  csx  Sea  Wkk  v.  SMmm^  40 
IML 


OASES 


SUPREME   COURT 


ILLINOia 


Fbabson  v.  Zbhs. 

P»  IUIII0U,4&) 

Amuii^  Kniunw  mm  Ddiassd  wiur  not  DmutiD  nr  Faoi*.  —Li  mi  m» 
tioo  of  trMpMi  for  broaking  plaintiff's  doM  and  kiUuig  hia  hof aaa  and 
daatroying  his  hamoM,  a  apooial  plea  b j  the  dofandaats  that  it  eaaa  to 
the  knowlodgo  ol  aaoh  of  them  aa  wore  tho  board  of  liTo-atook  oomad^ 
dooora  of  tho  alata  ol  IUiiioia»  tiiat  thero  waa  reaaooablo  groaad  for  bo- 
Kof  that  kho  hotaea  of  tho  plaintifl;  kept  In  hia  oloao»  were  diaaaaod  with 
a  dangerous  oootagioiii^  and  infootioQa  diaaaaa  oallod  "gUndon^"  and 
that  tho  J,  aa  aooh  board,  oaoaed  aa  ozamiaatioa  and  laTcatigatioa  to  h$ 
BMbdOb  aad  apoa  snoh  ozamiaatioa  aad  iaveatigatioa  fonad  and  daoidod 
throo  of  tho  horaea  to  bo  diaaaaod  aad  diaordorod  with  laid  diaeaao,  aad 
oao  of  tho  honoa  to  haro  booa  ozpoaed  to  iafootion  from  anoh  diaeaaoi 
•ttd  iho  haraoH  to  bo  poiioood  with  anoh  iafootion,  and  ordorod  aad  di« 
tooted  tho  other  defoadaata  to  alaaghtar  aad  kill  aaid  horaea,  ota,  ia  bad 
on  demarror.  It  is  the  foot  that  domestio  aaimala  are  aotnally  atrioken 
with  ooatagiona  aad  iaf eetioaa  diaoaaei^  or  haTe  beea  ozpoaed  to  iafoolioa 
thorofronif  that  givea  to  tho  liye-stook  oommisaioaers  tho  power  to 
aUaghtor  aaeh  aaimala,  aad  anleaa  anoh  faotezists  the  alanghter  thereof 
ia  withont  aathority  of  law|  and  it  ia  no  Jaatifioation  for  anoh  alaaghtar 
that  tho  oommissioners  aoted  ia  good  faith,  that  thero  were  reaaoaablo 
groanda  for  the  belief  that  some  of  the  horaea  slangfaterod  were  diseased 
with  glaaden  and  that  othera  of  them  had  been  ezpoeed  to  that  ooa* 
tagioa*  aad  that  they  made  aa  honest  and  carofal  iavestigation,  to  tho 
beet  of  thoir  ability,  and,  aa  a  resalt  thereof,  deoided  and  determined 
that  aomo  of  aaid  horses  wore  so  diseased  and  that  othera  of  them  had 
been  ao  ezpoeed. 

touc*  POWBB  —  SLAVGimB  OV  UoRSn  SUFPOOID  TO  HATC  OLANDntS  VOf 

Yaud  BxiBoraa  ov. — To  permit  tho  board  of  liro-stook  oommis* 
sioaora  to  detorraiae^  m  parte,  that  aome  of  a  maa'a  horses  have  tho 
ifiandtn  aad  that  othera  have  beea  ezpoeed  thereto^  and  to  hold  that  do- 
termination  a  Jnstification  for  slaughtering  the  horses,  withont  imposing 
npon  the  board  the  bnrden  of  eatablishing  affirmatiTely  tho  aotnal  eziat* 
AM.  »E.  Bar.,  Vol  XXXIL  *8      IIB 
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«iioe  «f  Midi  A\»nm  sad  «[pomr^  wouM  not  be  a  ▼■Bd 
polios  powor  of  iho  ststs^  bat  would  bs  s  |Ntlpsbls  Tiolstioa  of  ths  ooosti* 
tationsl  proTisioa  thst  no  psnoa  shall  bs  depriTod  of  proport^  without- 
das  proosss  of  law* 

Wniriasis  othbb  thav  VsmuirAmT  SvBoioirs  mat  Tsstut  as  to  Di»> 
BA8U  ov  DoM nno  Ahimals.  —  Penons  other  than  Toterinsr j  sorgoooa 
may  propsri j  tsstify^  rsspaot  to  the  appearanoe  and  symptoms  of  dis- 
sased  horses,  and  girs  an  opinion  npon  the  qneition  of  the  eristenos  or 
aon-szistsnos  of  a  partioalar  disease  or  malady  in  saoh  horses.  Farmsra 
and  othsr  persons  who  for  many  ysars  hsTS  had  the  persoasl  oare  and 
management  of  horses,  both  nek  and  well,  and  have  had  an  extensiTO* 
pimotioal  ezperienoe  with  saoh  animals,  and  with  soms  partioalar  diiesss 
to  which  they  are  sabjeot^  and  ample  opportanity  to  obssrre  and  know 
tiis  oharaoteristioi  and  symptoms  of  sach  diseass,  ars  qualified  to  state- 
whether  in  a  particular  cass  saoh  oharacteristics  and  symptoms  do  or  d** 
not  exist;  and  after  detailing  facts  that  show  that  they  have  a  practiosl 
and  psrsonal  knowledge  and  ezperienoe  in  respect  thereto^  may  propeily- 
Tontare  an  opinion  in  regard  to  the  ezistenoe  or  non-ezistsnos  of  a  di^ 
sass  with  which  obserYStion  has  made  them  familiar. 

KnpBMOi  ooNOXRifiKO  Desbasid  Ck>NDiTiON  or  Animala. — In  an  aetion 
against  defendants  for  slaughtering  plaintiff's  horses  alleged  to  haTO  the 
glanders,  it  is  competent  for  the  plaintiff  to  show  that  the  dtsosss  with, 
which  his  horses  were  siok  was  not  the  glanders,  and  for  this  parposs 
he  may  introduoe  witnesses  familiar  with  maladies  other  than  glandera 
to  which  horses  are  subject,  and  show  by  them  that  the  sickness  froaa 
which  his  horses  suffered  was  a  diseass  of  horsss  other  than  glandera 
Ibe  introduction  of  such  tsstimony  is  not  a  Tiolatioa  of  the  rale  whiob 
•zdades  all  cTidenoe  of  purely  collateral  facts. 

9zBifn.AnT  Damaqk  Allowed  vdb  RaoKLns  avo  Opfbvsitb  TBjnrASB, 
WHBir.— In  an  action  against  a  stats  board  of  liTs-stook  oommissionsr^ 
and  their  serrants  for  slaughtering  plaintiff's  horsss  as  glsndered,  when 
in  fact  they  were  not,  where  the  oTidence  shows  that  ths  trespass  wa» 
oommitted  in  a  reckless^  oppressiTS^  or  wanton  osannsft  azemplsry  dam* 
■gss  may  bs  awarded. 

Palmer  and  Shuttf  for  the  appellants* 

W,  R  Ourran  and  B.  &  Prettymanf  for  the  appellee. 

Bakbb,  j.  The  appellee,  Christian  2iehr,  bronght  trespaw 
fwire  clau9um  fregU  against  appellants  for  breaking  and  en* 
tering  his  close  with  force  and  arms,  and  killing  certain  of 
his  horses  and  destroying  certain  of  his  harness,  and  he  had 
verdict  and  judgment,  in  the  circuit  court  of  Taiewell 
county,  for  $1,350  damages.  Appellants  pleaded  not  guilty 
and  also  special  pleas,  wherein  they  justified  the  acts  com^ 
plained  of  upon  the  ground  that  the  horses  of  appellee  were 
diseased  with  a  certain  contagious  and  infectious  disease- 
called  *^  glanders,"  and  that  the  harness  was  poisoned  with 
the  contagion  of  that  disease;  that  certain  of  appellants 
were  and  constituted  the  board  of  liTe-stock  commissionera 
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of  the  state  of  Illinois,  and  that  others  of  appellants  were 
the  servants  and  agents  of  said  board,  and  that,  in  pur- 
suance of  the  authority  conferred  upon  appellants  by  law, 
they  entered  the  premises  and  killed  the  horses  and  destroyed 
the  harness,  doing  no  more  harm,  etc.  Various  replications 
were  interposed  to  these  special  pleas,  and  among  them  repli- 
cations which  denied  that  the  horses  were  diseased  with  glan- 
ders and  that  the  harness  was  infected  with  its  poison,  and 
replications  which  charged  an  excess  of  force,  etc.,  and  the 
trial  was  had  upon  the  general  issue  and  upon  the  issues 
formed  oa  the  replications. 

Complaint  is  made  that  the  court  sustained  a  demurrer  to 
an  additional  plea  which  was  filed  by  appellants.  The  sub- 
stance of  that  plea  is,  that  it  came  to  the  knowledge  of  Pear- 
son, HcChesney,  and  Smith,  who  were  then  the  board  of  liye- 
ttock  commissioners  of  the  state  of  Illinois,  that  there  was 
reasonable  ground  for  belief  that  the  horses  of  the  plaintiff, 
kept  in  his  close,  were  diseased  with  a  dangerous,  contagious, 
and  infectious  disease  called  "  glanders,"  and  that  they,  as 
SQch  board  of  liye-stock  commissioners,  caused  an  examina- 
tion and  investigation  to  be  made,  and  upon  such  examination 
and  investigation  found  and  decided  three  of  the  horses  to  be 
diseased  and  disordered  with  said  disease,  and  one  of  the 
horses  to  have  been  exposed  to  infection  from  such  disease, 
and  the  harness  to  be  poisoned  with  such  infection,  and  or- 
dered and  directed  the  defendants  Johnson,  Williams,  and 
Casewell  to  slaughter  and  kill  said  horses,  eto.  The  duties 
which  are  to  be  performed  by  the  board  of  live-stock  commis- 
sioners, in  cases  where  they  find  a  dangerously  contagious  or 
infectious  malady  among  domestic  animals,  are  pointed  out 
in  section  2  of  the  act  approved  June  27,  1885,  entitled  *^  An 
act  to  revise  the  law  in  relation  to  the  suppression  and  pre- 
vention of  the  spread  of  contagious  and  infectious  diseases 
among  domestic  animals  ":  Laws  1885,  p.  1. 

It  is  to  be  noted  that  the  only  authority  given  them  by  the 
statute  to  kill  and  destroy  domestic  animals  exists  in  cases  of 
contagious  or  infectious  diseases,  and  is  the  ^*  power  to  order 
the  slaughter  of  diseased  animals,"  and  the  power  ''to  order 
the  appraisement  and  slaughter  of  all  such  animals  as  have 
been  exposed  to  such  contagion."  The  statute  does  not  afford, 
and  does  not  purport  to  afford,  immunity  to  the  commission- 
ers or  to  their  agents  and  servants  in  the  event  they  slay  live- 
stock which  has  been  negligently  or  erroneously  detennined 
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by  the  board  to  be  sick  with  a  oontagioas  or  infectious  malady, 
or  to  have  been  exposed  to  snob  contagion.  It  is  the  fact  of 
such  disease  or  of  exposure  thereto  which,  under  the  statute, 
gives  the  power;  and  without  the  fact  exists,  the  slaughter  of 
the  animals  is  not  an  act  done  under  authority  of  law. 

In  the  case  at  bar,  it  is  no  justification  of  that  which  was 
done  that  the  commissioners  acted  in  good  faith;  that  there 
were  reasonable  grounds  for  the  belief  that  some  of  the  horses 
were  diseased  with  glanders  and  that  others  of  them  had  beea 
exposed  to  that  contagion,  and  that  they  made  or  caused  to 
be  made  an  honest  and  careful  investigation  and  examination, 
to  the  best  of  their  ability,  and  as  a  result  thereof  decided  and 
determined  that  some  of  said  horses  were  so  diseased  and  that 
others  of  them  had  been  so  exposed.  It  is  to  be  borne  in 
mind  that  the  act  of  1885  makes  no  provision  for  compensa- 
tion for  animals  killed  by  mistake,  and  which  are  not  dis- 
eased with  a  contagious  or  infectious  disease,  or  for  paying 
the  value  of  animals  slaughtered  upon  an  erroneous  supposi- 
tion that  they  had  been  exposed  to  such  disease,  and  also 
makes  no  provision  for  a  suit  or  proceeding  wherein,  after 
proper  notice  to  the  owner  of  domestic  animals  supposed  to 
be  stricken  with  a  contagious  or  infectious  malady,  and  an 
opportunity  afforded  him  to  be  heard  and  to  introduce  his 
witnesses,  there  can  be  a  judicial  ascertainment  of  the  fact  of 
the  existence  or  non-existence  of  such  disease  or  of  exposure 
thereto,  and  that  there  is  no  pretense  here  of  any  such  ascer- 
tainment of  the  fact  or  facts.  To  permit  the  commissioners 
to  determine,  ex  parie^  that  some  of  the  horses  had  the  glan- 
ders and  that  the  others  had  been  exposed  thereto,  and  to  hold 
that  determination  a  justification  for  slaughtering  the  horseSi 
without  imposing  upon  appellants  the  burden  of  establishing 
affirmatively  the  actual  existence  of  such  disease  and  such 
exposure,  would  not  be  a  valid  exercise  of  the  police  power  of 
the  state,  but  would  be  a  palpable  violation  of  the  oonstito- 
tional  provision  that  no  person  shall  be  deprived  ct  property 
without  due  process  of  law.  In  the  late  case  of  MUUr  v.  Har^ 
tan^  152  Mass.  640,  28  Am.  St  Rep.  850,  it  was  held  by  the 
supreme  judicial  court  of  Massachusetts  that  under  a  statute 
of  that  state  providing  that  *^  in  all  cases  of  farcy  or  glandwv, 
the  commissioners,  having  condemned  the  animal  infected 
therewith,  shall  cause  such  animal  to  be  killed,  without  ap- 
praisement,'' the  order  of  the  commissioners  affords  no  defense 
to  an  action  by  the  owner,  for  compensation,  against  those 
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lAoaxoeatod  it,  unless  the  animal  killed  is  in  fact  infected 
with  fitrcY  or  glanders.  We  think  there  was  no  error  in  sus- 
taining the  demurrer  to  the  additional  plea. 

It  is  claimed  that  incompetent  testimony  was  admitted  in 
efidence  over  the  objections  of  appellants.  In  support  of  their 
special  pleas  appellants  produced  as  witnesses  a  number  of 
Teterinary  surgeons,  who  testified  that  there  is  a  disease 
among  horses  known  as  "  chronic  glanders,"  that  said  disease 
is  contagious  and  incurable,  and  that  they  had  examined  the 
animals  in  question,  and  were  of  opinion  that  all  of  said  ani* 
mate  but  one  had  said  disease  of  chronic  glanders,  and  who 
also  stated  at  length  the  characteristic  symptoms  of  glanders. 

In  denial  of  said  pleas,  and  for  the  purpose  of  estab- 
lishing the  truth  of  his  replications  thereto,  appellee  intro- 
duced professional  and  scientific  testimony  tending  to  prove 
the  absence  of  the  symptoms  of  glanders  in  the  horses  in  con- 
troversy, and  that  said  horses  did  not  have  such  disease;  and 
several  witnesses  of  experience  and  observation  in  handling 
horses,  and  who  had  had  knowledge,  observation,  and  experi- 
ence, more  or  less  extensive,  of  and  with  the  glanders,  and 
who  testified  from  their  experience  that  the  horses  in  question 
did  not  have  the  symptoms  of  glanders,  and  in  their  opinion 
did  not  have  said  disease;  and  also  a  large  number  of  farmers 
and  other  witnesses,  of  many  years'  experience  in  handling 
and  caring  for  horses,  who  had  no  personal  knowledge  of  or 
experience  with  the  disease  called ''  glanders,"  but  had  exten* 
sive  and  frequent  experience  with  and  knowledge  and  obser- 
vation of  other  diseases  in  horses,  and  who  testified  that  they 
made  examinations  of  the  horses  in  controversy,  and  that  they 
did  not  have  the  distinctive  marks  of  glanders  as  detailed  by 
the  witnesses  of  appellants,  but  that  they  had  the  symptoms 
at  another  disease,  and  that,  in  their  opinion  and  judgment, 
based  on  their  experience,  said  horses  were  suflering  from  such 
other  disease. 

We  are  not  prepared  to  hold  that  no  one  but  a  Teterinary  sur- 
geon can  properly  testify  in  respect  to  the  appearance  and  symp* 
toms  of  diseased  horses  and  give  an  opinion  upon  the  question  of 
the  existence  or  non-existence  of  a  particular  disease  or  malady 
in  such  horses.  It  would  seem  that  formers  and  other  per* 
SODS  who  for  many  years  have  had  the  personal  care  and 
management  of  horses,  both  sick  and  well,  and  have  had  an 
extensive  practical  experience  with  such  animals  and  with 
some  particular  disease  to  which  they  are  subject,  and  ample 
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opportunity  to^obsenre  and  know  the  charaoteristics  and  sym- 
toms  of  such  disease,  are  qualified  to  state  whether  in  a  pai^ 
ticular  case  such  characteristics  and  symptoms  do  or  do  not 
exist;  and  it  would  also  seem  that  they,  after  detailing  facts 
which  show  that  they  haye  a  practical  and  personal  knowl* 
edge  and  experience  in  respect  thereto,  may  properly  yenture 
an  opinion  in  regard  to  the  existence  or  non-existence  of  a 
disease  with  which  obseryation  has  made  them  familiar.  It 
would  be  difficult  to  say  that  such  opinion  would  be  of  no 
probative  force  whatever,  and  it  would  be  for  the  jury  to  say 
what  weight  should  be  given  it.  It  was  entirely  competent 
for  appellee  to  show  that  the  disease  with  which  his  horsea 
were  sick  was  not  the  glanders.  No  reason  is  perceived  why 
he  might  not  do  this  by  introducing  witnesses  who  were  fa« 
miliar  with  maladies  other  than  glanders  to  which  horses  were 
subject,  and  showing  by  them  that  the  sickness  from  which 
his  horses  suffered  was  a  disease  of  horses  other  than  glan- 
ders. The  introduction  of  such  testimony  cannot  be  re- 
garded as  a  violation  of  the  rule  which  excludes  all  evidence 
of  purely  collateral  facts.  We  find  no  material  error  in  any 
of  the  rulings  of  the  trial  court  in  regard  to  the  admission  of 
testimony. 

'  We  have  examined  the  instructions  which  were  given  by 
the  court  to  the  jury,  and  think  that  they  were  substantially 
correct.  Complaint  is  made  that  some  of  those  tendered  by 
appellants  were  refused,  but  in  our  opinion  several  of  those 
which  were  refused  contained  incorrect  statements  of  the  law, 
and  the  substance  of  the  others  was  fully  covered  by  instrnc- 
tions  which  were  given. 

It  is  suggested  that  the  damages  are  excessive.  It  must  be 
admitted  that  the  damages  assessed  by  the  jury  are  some  four 
hundred  dollars  more  than  the  actual  damages  fairly  shown 
by  the  record.  But  the  evidence  introduced  by  appellee 
tended  to  prove  that  the  trespass  complained  of  was  commit- 
ted in  a  reckless  and  oppressive  manner.  At  the  instance  of 
appellants  the  jury  was  expressly  instructed  to  assess  the 
damages  at  only  such  sum  as  would  compensate  the  plaintiff 
for  the  actual  injury  sustained,  and  no  more, "  unless  the  jury 
believes,  from  the  evidence,  that  the  defendants  committed 
such  trespass  willfully  or  recklessly,  or  in  want6n  disregard  of 
plalntifTs  rights."  It  must  be  presumed  that  the  jury  found 
that  the  conduct  of  the  appellants  was  reckless,  oppressive, 
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<«  wanton.    We  are  unable  to  say  that  such  finding  ia  io 
contrary  to  the  evidence  as  to  justify  a  reTenaL 
The  judgment  is  afBrmed. 


AwnfAM — Ejluho  ov  whui  iKFionD  wixs  Ctomiaious  DnaAsi.— 
Wbeo  neoenarj  to  leoixre  pnblio  tafetj,  the  legialataro  mmjp  under  tlM 
polioe  power  Tested  in  it»  aathoriie  the  enmniftry  deetmotion  of  property: 
Bkar  ▼.  Forehand^  100  Mase.  136;  1  Am.  Rep.  04;  07  Am.  Deo.  si,  and 
extended  note  diecnning  the  power  of  the  legislatore  to  anthoriie  the  enro- 
mary  killing  of  animala  While  the  legiilatare  may  declare  horaea  infeoted 
with  glanders  nnisances,  and  anthorise  their  snmmary  killing,  yet  it  eannol 
make  an  ex  parte  decision  oonolusire  that  a  horse  is  diseased  without  giTing 
the  owner  a  right  to  be  heard:  Miikrr.  Bortom.  168  Mali.  640;  83  Am.  81. 
Bsfw  800^  and  note. 
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[US  Uxnron,  137.] 
TaaaT  Fukd  can  bb  Pobaukd  onlt  whilb  MBiLva  of  loBNTzmve  It 
BxiSK  —  A  tmst  fnnd  which  has  been  wrongfully  converted  into  other 
property  may,  so  long  as  its  identity  can  be  traced,  be  pnrsoed  and  held 
liable  in  its  new  form  to  the  rights  of  the  cestui  que  trusi,  except  ae 
against  a  bona  /Sde  purchaser  without  notice;  but  the  right  to  pursue  it 
fails  when  the  means  of  asoertaining  its  identity  are  lost.  This  is  always 
the  ease  when  the  subjeot>matter  is  turned  into  money,  or  becomes  mixed 
and  oonfonnded  in  a  general  mass  of  property  of  the  same  description. 
Where,  therefore,  a  merchant,  by  false  and  fraudulent  representations 
of  his  financial  condition,  procures  the  loan  of  money  to  be  used  in  hie 
hosiness,  and  invests  such  loan  in  the  purchase  of  goods  which  are  mixed 
with  others  so  as  to  be  incapable  of  identiflcation,  a  court  of  equity  will 
not  hold  the  borrower  to  be  a  trustee  of  the  lender.  The  relation  of  the 
paities  in  such  a  case  is  simply  that  of  debtor  and 


Bnx  filed  by  John  W.  QoeU  against  Louis  W.  Reiss  to  set- 
tle a  copartnership  between  them  in  a  mercantile  business  in 
the  city  of  Chicago,  under  the  firm  name  of  John  W.  Qoeti  A 
Co.  The  bill  alleged  the  firm's  insolvency,  prayed  the  ap- 
pointment of  a  receiyer,  and  that  all  the  effects  of  the  copart* 
nership  be  ordered  turned  over  to  him,  to  be  sold  by  him  and 
the  debts  paid  under  the  direction  of  the  court.  The  appel* 
lant,  by  leave  of  the  court,  subsequently  became  a  party  de» 
fendant  to  this  bill,  and  filed  a  cross-bill  alleging, — 

That  on  the  23d  of  January,  1888,  said  Qoetz  &  Co.,  for 
the  purpose  of  establishing  a  credit  with  said  bank,  and  of  in- 
ducing it  to  loan  to  said  firm  money  from  time  to  time,  as  de» 
sired  by  them,  represented  and  stated  in  writing  to  said  bank 
that  said  firm  then  had,  as  assets,  a  stock  of  goods  on  hand 
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of  the  yalae  of  $114,000,  and  that  its  liabilities  were,  tor  mer- 
chandise, not  to  exceed  $8,000,  and  for  bwrowed  mone^^ 
$15,000;  that  at  various  times  since  that  date  the  firm  had 
made  to  the  bank  oral  statements  of  their  financial  condition, 
all  of  which  were  to  the  effect  that  thej  were  doing  a  large 
and  profitable  business  and  were  rapidly  increasing  their  net 
capital,  as  shown  by  said  written  statement;  that  the  bank, 
relying  upon  said  written  statement  and  the  subsequent  con* 
firmatory  statements,  and  believing  them  to  be  true,  gave  U> 
said  John  W.  Ooetz  &  Co.  a  line  of  credit  for  money  loaned 
from  time  to  time,  from  the  14th  of  February  to  the  1st  of 
April,  1889,  amounting  to  $15,000;  that  upon  the  first  loan 
there  had  been  credited  the  sum  of  $524.10,  leaving  the 
amount  still  due  from  said  firm  to  said  bank  the  sum  of 
$14,475.90;  that  the  statements  so  made  byQoetz  ft  Co.  to  said 
bank  were  false  and  fraudulent  when  made,  and  well  known 
by  them  to  be  false  and  fraudulent;  that  at  the  time  of  mak- 
ing them  they  did  not  have  on  hand  a  stock  of  goods  of  the 
value  of  $114,000,  and  owed  in  fact  for  merchandise  many 
thousands  of  dollars  in  excess  of  $8,000,  and  many  thousands 
of  dollars  for  borrowed  money  in  excess  of  $15,000,  and  were 
in  fact  at  all  times  insolvent;  that  by  means  of  said  false 
and  fraudulent  representations  said  bank  was  deceived, 
cheated,  and  defrauded,  and  so  continued  to  be,  and  said  de- 
fendants came  into  possession  of  the  money  so  obtained 
by  fraud,  and  having  so  obtained  it,  they  became,  and  still 
are,  trustees  of  the  cross-complainant  in  respect  to  the  same, 
and  accountable  for  said  moneys  either  in  specie  or  whatso* 
ever  else  they  placed  or  invested  it;  that  said  trust  funds  were 
by  said  defendants  invested  and  paid  out  from  time  to  Hme^ 
for  merchandise  which  was  by  them  brought  into  their  store 
and  there  so  mixed  and  commingled  with  other  merchandise 
bought  with  other  funds  or  procured  by  other  means,  that 
the  cross-complainant  is  unable  to  identify  the  same,  but  avers 
that  said  merchandise,  so  purchased  and  paid  for  by  said 
trust  funds,  or  other  merchandise  bought  with  the  proceeds 
thereof,  to  which  said  trust  also  attached,  were  in  the  store  of 
said  defendants  when  the  same  was  taken  possession  of  by 
the  receiver,  and  passed  into  his  possession,  and  so  remained, 
unless  disposed  of  by  said  receiver,  in  which  case  their  pro> 
ceeds  are  in  his  hands  subject  to  said  trust;  that  J.  S.  Huey 
was  appointed  receiver  on  April  10,  1889,  under  the  originid 
bill,  and  now  has  the  custody  and  control  of  the  property  and 
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fffects  of  said  firm;  that  hj  reason  of  tbe  aforesaid  facts  the 
erosB-Gomplainant  is  entitled  in  equity  to  pursue  said  trust 
money  into  the  property  now  in  tbe  said  receiver's  hands,  and 
is  entitled,  by  reason  of  the  confusion  of  goods  brought  about 
bj  said  defendants,  to  a  lien  upon  tbe  whole  stock  of  mer* 
ehandise  now  in  said  receiver's  possession  for  the  restoration 
of  the  money  out  of  which  it  has  been  defrauded.  Tbe  cross- 
complainant  prayed  that  the  moneys  so  loaned  by  it  and  un« 
paid  be  decreed  to  have  been  obtained  by  the  defendants  by 
flraod,  and  that  they  be  held  liable  as  trustees  of  the  cross- 
complainant  in  respect  to  the  same;  that  such  moneys  be 
decreed  to  have  been  invested  by  the  defendants,  by  succes* 
sive  and  continuing  transactions,  in  the  merchandise  now  in 
the  receiver's  possession,  and  to  have  become  by  the  act  of 
the  defendants  so  confused  with  the  general  bulk  of  such 
merchandise  that  the  cross-complainant  is  entitled  to  a  lien 
upon  the  whole  for  its  reimbursement;  that  the  receiver  be 
directed  to  retain  all  the  merchandise  that  came  to  his  pos- 
session and  the  proceeds  of  any  that  has  been  sold,  to  abide 
the  final  decree. 

The  other  creditors  of  said  firm  were  thereupon  allowed  to 
become  parties  defendant  to  said  cross-bill,  and  they  with  the 
receiver  and  Goeta  filed  a  general  demurrer  to  the  same,  which 
the  superior  court  of  Cook  County  sustained  and  dismissed 
the  cross-bill.  The  appellate  court  for  the  first  district  af- 
firmed that  decree  and  the  cross-complainant  appealed. 

Tenney^  Hawley  and  Coffeen^  and  WUliam  E.  Churchy  for  the 
appellant. 

ZraiM,  Mayer  and  Siein^  for  the  appellees. 

Wilkin,  J.  The  doctrine  sought  to  be  invoked  by  the 
complainant  in  this  cross-bill  is  purely  and  strictly  an  equi- 
table doctrine,  adopted  by  courts  of  chancery  only  in  capes  of 
necessity  to  prevent  injustice  and  wrong.  That  the  relation 
existing  between  the  parties  to  the  loans  mentioned,  as  cre- 
ated by  their  contract,  was  that  of  debtor  and  creditor,  must 
be  conceded.  The  most  that  can  be  or  is  claimed  by  the  ap- 
pellant is,  that  on  account  of  false  representations  made  by 
the  borrowers  such  contract  was  voidable,  at  its  option,  for 
fraud.  When  the  fraud  was  discovered  does  not  appear,  and 
there  is  no  pretense  whatever  that  any  attempt  has  been  made 
to  rescind;  therefore,  up  to  the  time  of  filing  the  cross-bill,  the 
relation  of  debtor  and  creditor  existed,  and  if  that  relation  can 
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be  changed  to  that  of  trustee  and  cestui  que  trust  it  must  be 
done  by  construction,  under  the  rule  that  ^^  where  the  acquisi- 
tion of  the  legal  estate  is  tainted  with  fraud,  actual  or  equi- 
table, or  where  the  trust  depends  upon  some  equitable  rule, 
independently  of  the  existence  of  fraud,"  courts  of  chancery*  in 
order  to  prevent  injustice, "  will  raise  a  trust,  and  fasten  it  upon 
the  conscience  of  the  legal  owner,  so  as  to  convert  him  into  a 
trustee  for  the  parties  who,  in  equity,  are  entitled  to  the  ben- 
eficial enjoyment":  Hill  on  Trustees,  144.  As  before  said, 
this  is  a  doctrine  of  necessity,  and  it  was  said  by  Lord  Not- 
tingham in  Cook  y.  Fountan^  8  Swanst  585:  ''The  law  never 
implies,  the  court  never  presumes,  a  trust,  but  in  case  of  ab- 
solute necessity." 

In  the  effort  of  counsel  for  appellant  to  establish  a  broad 
equity  in  favor  of  their  client  on  which  to  predicate  this  ne- 
cessity, the  rights  of  other  creditors  of  Goets  A  Co.  are  wholly 
ignored.  In  fact,  it  is  said  that  the  question  here  involved  is 
purely  one ''  between  appellant  and  the  parties  who  wrongfully 
obtained  its  money."  This  position  is  wholly  untenable.  The 
very  object  of  this  cross-bill  is  to  obtain  priority  over  the  gen- 
eral creditors  of  the  firm,  both  the  original  and  croBS-billa 
showing  it  to  be  insolvent. 

In  our  view  of  the  case  it  is  unimportant  to  determine 
whether  or  not  the  fraud  alleged  in  the  cross-bill  would,  under 
other  circumstances,  be  sufficient  to  authorise  a  court  of  chan- 
cery to  declare  the  relation  of  trustee  and  eestuis  que  trust 
between  appellant  and  John  W.  Goetz  A  Co.,  because  if  it  be 
conceded  that  that  relation  should  be  held  to  exist,  still  the 
bill  shows  that  the  so-called  ''  trust  fund  "  has  passed  beyond 
the  reach  of  the  court  in  this  proceeding.  It  will  be  observed 
that  so  far  from  attempting  to  identify  any  particular  property 
in  the  hands  of  the  receiver  aa  having  been  purchased  with 
the  moneys  borrowed  from  appellant,  or  the  proceeds  thereof, 
it  is  expressly  averred  that  such  identification  is  impossible, 
and  all  that  is  attempted  by  way  of  tracing  those  moneys  into 
the  assets  held  by  the  receiver  is  the  averment  that  "  mer- 
chandise so  paid  for  by  said  trust  fund,  or  other  merchandise 
bought  with  the  proceeds  thereof,  to  which  said  trust  also  at* 
tached,  were  in  the  store  of  said  defendants  when  the  fame 
was  taken  possession  of  by  the  receiver,  and  passed  into  bia 
possession,  and  so  remained  unless  disposed  of  by  him,  in 
which  case  the  proceeds  thereof  are  in  his  hands  subject  to 
said  trust."    The  present  value  of  the  merchandise  purchased 
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with  said  money,  or  its  proceeds,  is  not  even  stated.  Every 
allegation  may  be  true,  and  still  the  chief  value  of  the  assets 
sought  to  be  taken  have  resulted  from  other  funds  or  credits 
of  said  Goets  ft  Co. 

Justice  Story^  in  his  Equity  Jurisprudenoe,  speaking  of  the 
right  of  the  owner  to  follow  a  trust  fund,  says:  "  The  general 
proposition  which  is  maintained,  both  at  law  and  in  equity, 
upon  this  subject  is  that  if  any  property,  in  its  original  state 
and  form,  is  covered  by  a  trust  in  favor  of  the  principal,  no 
change  of  that  state  and  form  can  divest  it  of  such  trust,  or 
give  the  agent  or  trustee  converting  it,  or  those  who  represent 
him  in  right  (not  being  bona  fide  purchasers),  any  more  valid 
olaim  in  respect  to  it  than  they  had  before  such  change.  .  .  • 
It  matters  not  in  the  slightest  degree  into  what  other  form 
different  from  the  original  the  change  may  have  been  made, 

for  the  product  of  a  substitute  for  the  original  thing 

still  follows  the  nature  of  the  thing  itself,  so  long  as  it  can  be 
ascertained  to  be  such.  The  right  ceases  when  the  means  of 
ascertainment  fail,  which,  of  course,  is  the  case  when  the  sub- 
ject-matter is  turned  into  money,  and  mixed  and  confounded 
in  a  general  mass  of  property  of  the  same  description  ":  Vol. 
2y  sec.  1258.  The  same  doctrine  is  announced  and  practically 
applied  by  the  learned  justice  in  Trecothiek  y.  Austinj  4  Mason, 
16. 

This  court  held  in  School  TruBtees  r.  Kirwin,  25  Dl.  78, 
that  "  it  is  not  necessary,  if  the  trust  be  moneys,  that  the 
particular  coin  or  kind  of  money  or  the  individual  pieces 
shall  be  identified  in  order  to  pursue  it,  but  its  identity  as  a 
fund  must  be  preserved,  so  that  it  can  be  distinguished  from 
all  other  money."  And  in  that  case  we  said:  '^  The  means  of 
ascertaining  the  identity  of  this  fund  having  failed  by  the 
money  having  been  mixed  and  confounded  in  a  general  mass 
of  property  in  the  bank  of  the  same  description,  the  right  to 
pursue  it  must  also  fail." 

In  Thompsofi?$  Appeal,  22  Pa.  St  16,  the  supreme  court  of 
Pennsylvania  said:  '*  Whenever  a  trust  fund  has  been  wrong- 
fully converted  into  another  species  of  property,  if  its  identity 
can  be  traced  it  will  be  held  in  its  new  form,  liable  to  the 
rights  of  the  eeehU  que  truet.  No  change  of  its  state  and  form 
can  divest  it  of  such  trust  So  long  as  it  can  be  identified, 
either  as  the  original  property  of  the  cestui  que  trust  or  as  the 
product  of  it,  equity  will  follow  it,  and  the  right  of  redama* 
6on  attaches  to  it  until  detached  by  the  superior  equity  of  a 
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bona  fide  purchaser  for  a  valuable  cooBideratioa  without  notice* 
The  substitute  for  the  original  thing  follows  the  nature  of  the 
thing  itself,  so  long  as  it  can  be  ascertained  to  be  such;  but 
the  right  of  pursuing  it  fails  when  the  means  of  ascertainment 
fail.  This  is  always  the  case  when  the  subject-matter  is 
turned  into  money,  and  mixed  and  confounded  in  a  gen- 
oral  mass  of  property  of  the  same  description.  Tliis  mixture 
has  taken  place  in  the  case  under  consideration.  It  is  im* 
possible  for  a  chancellor  to  lay  his  hand  upon  a  single  article 
of  property,  or  on  a  single  dollar  of  money  included  in  the  as- 
signment, and  say  that  any  particular  thing  or  sum  of  money 
is  either  the  original  property  of  Seth  Matthews'  heirs  or  the 
product  of  it.  The  decree  was  therefore  erroneous."  To  the 
same  effect  are  OoodM  v.  Buck^  67  Me.  614;  Portland  etc.  8Uam^ 
hoot  Co.  v.  Loeke,  73  Me.  370;  United  Statee  ▼.  TnhabUanU  of 
Waterborough,  2  Ware,  158;  Englar  ▼.  Ofutt,  70  Md.  78;  14  Am. 
St.  Rep.  332;  Johmon  ▼.  Ames,  11  Pick.  173. 

Many  other  like  cases  might  be  cited,  but  enough  has  been 
shown  to  clearly  indicate  the  line  of  decisions  holding  the 
doctrine  that  trust  funds  can  only  be  pursued  when  they  caa 
be  clearly  distinguished  from  other  property  held  by  the  true* 
tee,  or  by  those  representing  him,  and  that  this  court  is  fully 
committed  to  that  rule.  When  it  is  said  that  the  matters 
decided  in  King  y.  Hamilton^  16  111.  190,  Clapp  v.  Emery ^ 
98  III.  523,  or  FirH  National  Bank  v.  Schween,  127  111.  673, 11 
Am.  St  Rep.  174,  recognize,  much  less  hold,  a  different  doo* 
trine,  the  scope  of  these  cases  is  clearly  misconceived.  They 
in  no  way  conflict  with  School  Trueieee  ▼.  Kirmn^  25  111.  73. 

Comment  upon  the  authorities  cited  by  counsel  for  appel* 
lant  said  to  hold  a  different  rule  is  unnecessary.  Many  of 
them  are  reviewed  by  Seymour,  J.,  in  PkUadelphiak  National 
Bank  v.  Dowd,  38  Fed.  Rep.  172,  and  shown  to  be  reconcilable 
with  the  rule  above  announced,  which  he  applies  to  the  facts 
of  that  case,  and  holds  to  be  the  one  supported  by  the  great 
weight  of  authority  in  this  country.  It  is  clear,  however,  that 
none  of  the  authorities  relied  upon,  under  the  most  liberal  in- 
terpretation, can  be  construed  as  authority  for  sustaining  this 
cross-bill,  thereby  giving  appellant  a  prior  lien  upon  tlie  gen- 
eral assets  held  by  the  receiver.  The  principle  upon  which  a 
trust  fund  is  pursued  and  its  proceeds  held  subject  to  the  trust 
is,  that  the  trustee  has  wrongfully,  and  contrary  to  the  inten- 
tion of  the  owner,  converted  it,  and  where  there  is  a  commin« 
gling  of  funds  or  property,  that  has  been  done  without  the 
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eoosent  of  the  cestui  que  trust.  If,  as  contended  here,  appel* 
lant  has  a  right  to  a  lien  upon  the  whole  assets  held  bj  the 
raoei^er,  it  must  be  because  Ooetz  &  Co.  wrongfully  put  its 
money  into  some  of  those  assets,  and  wrongfully  commingled 
them  with  others  into  a  general  mass,  on  the  principle  that  a 
court  of  equity  will  not  allow  the  right  of  the  cestui  que  trust 
to  be  defeated  by  the  wrongful,  unauthorized  act  of  the  trustee. 
But  the  cross-bill  does  notattempt  to  show  such  wrongful  con- 
version or  commingling.  The  fair  inference  from  its  allega- 
tions is,  that  the  money  was  borrowed  with  the  express  under- 
standing  that  it  was  to  be  used  by  the  borrowers  just  as  it  was 
used,  in  the  general  business  of  the  firm.  The  allegations  of 
fraud  go  only  to  the  manner  of  obtaining  the  money,  —  might 
be  given  the  effect  to  create  the  relation  of  trustee  and  cestui 
que  trusty  —  but  these  allegations  in  no  sense  charge  a  misap- 
propriation or  wrongful  confusion  of  the  trust  fund. 

We  are  clearly  of  the  opinion  that  there  is  no  principle  of 
equity  upon  which  this  cross-bill  can  be  maintained|  and  the 
judgment  of  the  appellate  court  will  be  aflSrmed* 

Judgment  affirmed. 

Right  to  Pubsvi  and  Rioovbr  Trust  Yuvub.  —  Ko  right  b  mora  folly 
recogniaed,  both  at  law  and  in  equity,  than  the  right  of  a  eutui  que  trud  to 
pumie  aod  recover  tratt  fands  wrongfuUy  diverted,  provided  their  identity 
hae  not  been  loot,  and  they  have  not  paesed  into  the  hands  of  a  bona  fide 
porchaaer  for  a  valuable  oonsideration  without  notice.  Whenever  property 
in  iti  original  state  and  form  has  once  been  impressed  with  the  character  of 
a  tmst^  no  subsequent  change  of  such  state  and  form  can  divest  it  of  its 
trust  character,  so  long  as  it  is  capable  of  clear  identification;  and  the 
benefieiary  of  the  trust  may  pursue  and  reclaim  it  in  whatever  form  he  may 
find  it^  unless  it  has  passed  into  the  possession  of  a  bona  fide  pnrohaser  with- 
out notice:  2  Story's  £q.  Jor.,  sec.  1258;  2  Pomeroy's  Eq.  Jur.,  sea  1048; 
Flint  on  Trusts  and  Trustees,  sea  317;  Tiffany  and  Bullard  on  the  Law  of 
Trusts  and  Trustees,  33;  2  Lewin  on  Tmsts,  892;  2  Perry  on  Trusts,  sees. 
835,  836;  KnatehbuU  v.  HalleU,  U  R.,  13  Ch.  Div.  696;  Pemnell  ▼.  Deffell,  4 
De  Gez,  M.  ft  0.  372;  Taylor  v.  Plumer,  8  Maule  ft  a  562;  OUifer  v.  PiaU, 
3  How.  333;  Cool;  v.  TulUs,  18  Wall.  332;  Central  Nai.  Bank  ^  BaUimore  % 
CoimecUeui  M.  L,  Ine.  Co,,  104  U.  &  54;  Trecothick  v.  AusUn,  4  Mason,  16; 
PmHbar  v.  Jones,  67  Ala.  234;  Welti  ▼.  Bohineon,  13  Oal.  134;  George  v.  Ban^ 
som,  14  GaL  658;  Laihrop  v.  Bampion,  31  CaL  17;  89  Am.  Dea  141;  Fh-H 
NaL  Bank  v.  Hummel,  14  Col.  269;  20  Am.  St.  Rep.  257;  JEir&y  v.  WUeon, 
98  HI.  240;  Englar  v.  OffuU,  70  Md.  78;  14  Am.  St.  Rep.  332;  Johnnon  v. 
Amee,  11  Pick.  173;  Third  Nat,  Bank  q^  8L  Paul  v.  SUUwater  Oae  Co,,d6 
Minn.  76;  MeLeod  v.  Fhrel  NaL  Bank,  42  Miss^  99;  2$om  v.  FhrH  NaL  Bank^ 
62  Miss.  902;  Barr  ▼.  Cvbbage,  52  Mo.  404;  PkUtipe  t.  Overfield,  100  Ma 
466;  8mkh  v.  Combs,  49  N.  J.  £q.  420;  Van  Alen  v.  American  NaL  Bank,  '^'» 
N.  Y.  1;  Newtonr.  Porter,  69  N.  Y.  133;  25  Am.  Rep.  152;  FerrU  v.  F.«« 
VeAten,  73  N.  Y.  113;  People  v.  (7i^  Bank  qf  Rockecter,  96  N.  Y.  32;  Thorm^^ 
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tM*«  Appml,  S2  FiL  St  16)  Fwrm&r^  tie.  Bank  ▼.  Eiitg^  87  Pk.  St  908;  W 
Am*  Deo.  815;  TrtadweU  ▼.  MeKeom^  7  Baxt  901;  Ontrmtn  ^  Hba  Poor  ▼• 
Am*  (/  Virffinia,  2  Qratt.  M4;  44  Am.  Deo.  399. 

In  the  oaae  of  Pmmeil  ▼.  DeffeU^  4  De  Gex«  M.  ft  O.  888,  Turner,  L.  J., 
eaid:  "As  between  ce$Ud  qm  Irtuf  and  trustee  mnd  ell  parties  olaimuig  under 
the  trustee  otherwise  than  by  purchase  for  Tuluable  oonsideratioa  without 
notioe,  all  property  belonging  to  a  trust,  howerer  much  it  may  be  ohanged 
or  altered  in  its  nature  or  oharacter,  and  all  the  fruit  of  such  property, 
whether  in  its  original  or  in  its  altered  state,  continues  to  be  subject  to  or 
Affected  by  the  trust  **;  and  Mr.  Jnstioe  Field,  in  delivering  the  opinion  of 
the  court  in  Cook  t.  TuIU*,  18  Wall.  332;  said:— 

*'It  is  a  rule  of  equity  jurisprudence,  perfectly  well  settled  and  of  uniTer* 
nl  application,  that  where  property  held  upon  any  trust  to  keep,  or  use,  or 
invest  it  in  a  particular  way,  is  mitapplied  by  the  trustee  and  converted  into 
different  property,  or  is  sold  and  the  proceeds  are  thus  invested,  the  prop- 
erty may  be  followed  wherever  it  can  be  traced  through  ita  transfonnatioDS^ 
and  will  be  subject,  when  found  in  its  new  form,  to  the  rights  of  the  origin 
nal  owner  or  teatui  qtie  fnuC" 

In  the  ease  of  Kh-by  r.  Wlkon,  98  HL  240,  it  was  decided  that  where  a 
person  sells  cattle  belonging  to  another,  under  a  cootnet^  and  receives  and 
retains  the  purchase-money  until  his  death,  it  becomes  the  money  of  tho 
owner  of  the  cattle,  as  the  substitute  or  representative  of  the  cattle;  and  tho 
fact  that  the  widow  of  the  person  so  selling  during  his  sickness  or  after 
his  death  takes  such  money  and  deposits  it  in  bank  in  her  own  name,  and 
afterward  gives  her  check  for  the  same  to  her  husband's  executor,  will  not 
destroy  the  identity  of  the  fund  and  make  it  subject  to  the  general  cred« 
iters  of  the  testator,  but  the  owner  of  the  cattle  so  sold  will  have  a  prefer- 
ence over  the  general  creditors  of  the  estate. 

Tritst  Fund  mat  bu  Followbd  into  Hands  or  Strangsr.  — If  a  trustee 
commits  a  breach  of  his  trust,  or  is  guilty  of  an  illegal  conversion  of  the  trust 
property,  the  eealui  que  truH  may  follow  the  property  into  the  hands  of  a 
stranger  to  whom  he  has  conveyed  it.  In  such  a  case,  the  eqnitable  right 
of  the  eeHiti  que  iruai  may  be  saccessfully  asserted  against  any  person  what- 
soever, who  is  either  a  volunteer  with  or  without  notice  or  a  purchaser  for  a 
valuable  consideration  with  notice:  OUver  v.  PiaU,  8  How.  333;  Hudbabee  r. 
BUUnffslp,  16  Ala.  414;  50  Am.  Dec.  183;  Parker  v.  Jonee,  67  AU.  234;  School 
Trustee*  v.  Kirwin,  25  III.  73;  EngUir  v.  OfuU,  70  Md.  78;  14  Am.  St.  Rep. 
332;  Mcleod  r.  Pirel  Nat.  Bank,  42  Miss.  99;  leom  v.  Fhm  KaL  BatJt,  63 
Miss.  902.  As  was  said  by  Lord  EUenborongh,  in  Toflor  ▼.  Plwmer,  8  Maule 
ft  S.  574:  ''An  abuse  of  trust  can  confer  no  rights  on  the  party  abusing  it 
nor  on  those  who  claim  in  privity  with  him."  So  long  as  trust  funds  which 
the  trustee  has  misapplied  or  converted  into  other  property  or  mixed  with 
his  own  funds  can  be  traced  and  identified,  the  court  will  always  attribute 
the  ownership  to  the  cestui  que  trust,  and  will  not  allow  his  right  to  be  de* 
feated  by  the  wrongful  aot  of  the  trustee  in  mixing  or  oonfusing  the  ti  net 
fnnds  with  his  own  or  with  those  of  a  third  party:  Tayhrv.  Plumer,  3  M-  «  e 
k  S.  562;  FrUh  v.  Cortland,  2  Hem.  ft  M.  417;  Cook  v.  TuWs,  18  Wall.  S32; 
Central  Nat.  Bank  qf  Baltimore  v.  Connecticut  M.  L.  Ine.  Co.,  lOi  U.  8.  54; 
Bnglar  v.  Offutt,  70  Md.  78;  14  Am.  St  Rep.  332;  Neel^  v.  Bood^  54  Hio  i. 
134;  62  Am.  Rep.  802;  Earrieim  v.  Smith,  83  Ma  210;  63  Am.  Rep.  571; 
and  the  cestui  que  trust  may  eleet  either  to  hold  the  substituted  property  lia- 
ble to  the  original  trust  or  to  hold  the  trustee  personally  liable  for  the  breach 
of  tbe  trust:  Oliver  v.  Piatt^  3  How.  333;  McLeod  ▼.  First  NaL  Bank,  42 
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Mifs.  99;  Imm  ▼.  nm  NaL  Bank  S2^  Mln.  902;  Barr  v.  Ouhboffe,  02  Ma 
4D1;  FerrU  t.  Fan  Veeh^m,  73  N.  Y.  118;  TreadweU  w,  McKfon,  7  Baxt  201. 
The  rnlos  m  to  foUowiog  trast  fands  into  the  bands  ol  a  defaulting  tnut«# 
apply  against  the  assignees  of  a  defaulting  tnistes  as  fnlly  as  against  tha 
tnittee  himself:  FrUk  ▼.  Cartland,  2  Hem.  ft  IL  417;  Ta^ior  t.  Plttmtr,  8 
Haale  ft  &  562. 

The  tme  owner  of  a  tmst  fnnd  traced  to  the  possession  of  another  has 
the  right  to  have  it  restored,  not  as  a  debt  dne  and  owing,  bat  becanse  it  as 
his  property  wzongfoUy  withheld  from  him;  and  it  makes  no  difference 
whether  the  fnnd  be  traoed  into  a  bank  account,  the  possession  of  an  indi- 
▼idaal,  or  into  the  hands  of  a  firm  composed  of  many  indiTiduals,  if  the 
•SKntial  facts  are  shown  by  which  the  identification  of  the  fund  can  be  es- 
tablished, and  no  superior  rights  of  Innooent  third  parties  hare  intorvenedi 
Bitglar  t.  Ofutt,  70  Md.  78;  14  Am.  St  Repi  332. 

TauR  FuxD  IxYxsiBD  IH  Lavd6  MAT  BX  FoUiOWXD.  — If  a  trustee  in* 
Tests  trust  funds  in  lands,  taking  the  title  thereto  in  his  own  name,  the  cestui 
9ite  imsi  may  at  his  eleetion  either  claim  the  lands  or  fasten  a  charge  upon 
them  for  the  reimbursement  of  the  funds  so  iuTSSted,  and  this  equity  follows 
the  lands  until  they  pass  into  the  hands  of  a  bona  JUU  purchaser  for  a  Talu« 
sble  consideration  without  notice:  SmUh  r.  Perry,  66  Ala.  266;  FtrrU  ▼.  Vam 
Vecktem,  73  N.  T.  113.  Where,  however,  it  is  sought  to  follow  money  into 
had  and  to  impress  the  latter  with  a  trust,  the  money  must  be  distinctly 
traced  and  clearly  proved  to  have  been  invested  in  the  land.  It  is  not  sufli- 
dent  to  show  the  posseesion  of  money  of  the  trust  by  the  trustee  aud  the 
purchase  of  land  by  him.  No  presumption  arises  from  the  payment  alone 
that  it  was  made  with  the  trust  funds:  PhilHpi  v.  Overfield,  100  Mo.  466; 
FerriM  v.  Van  Vechten,  73  N.  T.  1 13.  But  in  Natimal  Mahaiwe  Bank  v.  Barry, 
125  Mass.  20,  it  was  decided  that  equity  will  charge  land  paid  for  in  part 
with  money  known  to  hare  been  stolen  from  a  bank,  with  a  tmst  in  favor  of 
the  bank;  and  on  a  bill  to  charge  land  alleged  to  have  been  paid  for  in  part 
by  money  known  to  have  been  stolen  from  the  bank  with  a  trust  in  ite  favor 
to  the  extent  of  the  partial  payment,  evidence  that  a  short  time  before  the 
purchase  a  son  of  the  purchaser  received  from  the  thief,  knowing  it  to  have 
been  stolen,  about  the  amount  of  the  partial  payment;  that  the  son  was  a  minor 
living  with  his  parents,  and  that  neither  the  purchaser  nor  her  husband  had 
lafficient  means  to  make  such  payment,  will  warrsnt  a  decree  in  favor  of  the 
complainant;  and  in  FerrU  v.  Van  Vtchten,  73  N.  Y.  120,  Allen,  J.,  de- 
livering the  opinion  of  the  court,  said:  "  When  the  purchase-money  paid  by 
a  trustee  for  lands  purchased  corresponds  very  nearly  with  that  of  the  trust 
fond  to  be  invested,  that^  with  other  oircumstonces,  as  the  ooincidenoe  of 
the  time  of  the  receipt  and  disbursementt  may  suffice  to  show  that  the  prof  • 
erty  was  actaally  purchased  with  trust  funds.** 

RiOBT  TO  PuRsas  Trust  Fund  Csasbs  whbn  Mkans  of  Ajickbtain- 
HXiiT  Fail. —  While  the  cuhU  que  trw-i  may  follow  a  trust  fund  through  any 
number  of  transmutotions  and  into  the  hands  of  any  person  except  a  ftomt 
fdt  purchaser  for  a  ▼aluable  consideration  without  notice,  so  long  as  he  can 
dearly  identify  it»  it  is  well  settled  that  his  right  to  so  pursue  it  fails  when 
the  means  of  ascerteining  ite  identity  fail:  Tiffany  and  Bullard  on  the  Law 
of  Trusto  and  Trustees,  33;  Taylor  v.  Plumer,  3  Mauls  ft  S.  562;  KnatehhuU 
v.  HaiieU,  L.  R.,  13  Ch.  Div.  696;  lUinou  Trust  amf  Savings  Bank  r.  First 
NaL  Bank,  16  Fed.  Rep.  868;  Selujol  Trustees  v.  Kirwin,  26  111.  73;  Ooodell  r. 
Buck,  67  Me.  514;  Portland  A  H.  S.  Co,  v.  Locke,  73  Me.  370;  Johnson  t. 
Amts,  11  Pick.  173;  ^ee/y  v.  Rood,  5^  Mich.  134;  52  Am.  Rep.  802;  PhiUtps 
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T.  Overjteld,  100  Mo.  466;  Ferris  r.  Van  Vet^ien,  73  K.  Y.  113;  Uuked  Stalm 
T.  InhabkanU  qf  Waterb^mmgh,  8  W«ra,  158;  and  mort  of  the  oust  lart 
•ited  hold  that  where  the  trust  property,  eepeeudly  when  it  has  been  tamed 
into  money,  hu  been  mixed  and  confounded  in  a  general  maae  of  property 
of  the  same  description,  its  identity  is  lost.  In  that  case,  the  cettm  que  tnd 
•tands  on  no  better  footing  than  other  creditora  of  the  trastee.  In  LiUkrop 
T.  BftmpUm,  31  Cal.  17,  89  Am.  Dec  141,  it  was  held  that  the  identity  of  a 
trust  fund  in  the  hands  of  a  testator  is  entirely  loot  where  the  exeoator  hss 
possession  of  his  testator's  estate,  and  it  oannot  be  shown  that  such  trust 
property  is  in  the  executor's  hands  in  its  primary  condition,  or  that  it  wss 
converted  by  the  testator  into  the  property,  or  any  part  of  it,  which  snbee- 
quently  came  into  the  executor's  possession.  See  also  PkUUpt  ▼.  Overfdit 
100  Mo.  466. 

SvBSTANTiAL  iDiFnTT  OF  TtivsT  FuHDB  SumoTSHT. — In  following  a 
trust  fund,  it  is  not  necessary  to  trace  the  identical  coins  or  bills  of  which  it 
is  composed.  Substantial  identity  is  tU  that  need  be  proved,  and  substan- 
tial identity  is  not  oneness  of  pieces  of  coin  or  of  bank  bills.  Tho  cesAa  qm 
iniii  may  pursue  and  recover  a  trust  fund,  although  he  is  unable  to  trace  the 
identical  coins  or  bills,  so  long  as  its  identity  as  a  fond  is  capable  of  asesr- 
tainment:  Lathrop  r.  Bampton,  31  CaL  17;  89  Am.  Dec  141;  School  Truateet 
V.  Kirvfin,  26  III.  73;  Kirby  v.  Wilacm,  98  111.  240;  Danenpori  Plow  Co.  v. 
Lamp,  80  Iowa,  722;  20  Am.  St.  Rep.  442;  P^iifc  v.  BtUeaU,  30  Kan.  156;  46 
Am.  Rep.  90;  Ntely  v.  Rood,  54  Mich.  134;  52  Am.  Rep.  802;  Vam,  Alenr. 
American  Not.  Bank,  52, N.  Y.  1;  Farmers'  etc,  BaiUt  v.  Khtg,  67  Pa.  St  SQ2; 
98  Am.  Dec  215;  McLeod  v.  Bvatu,  66  Wis.  401;  67  Am.  Rep.  287;  United 
BiaUs  V.  InhabilimU  qf  WaUrborough,  2  Ware,  158. 

Bab-mark  mot  how  Indisfknsablb  to  iDSKTmoATioN  of  Trust  Fuvd. 
It  was  at  one  time  a  doctrine  of  the  English  law,  recognised  also  by  some 
of  the  early  authorities  in  this  country,  that  property  having  no  ear-mark  to 
distinguish  it  from  other  property  of  the  same  kind  could  not  be  pursued 
by  the  true  owner  thereof  after  it  had  been  mingled  in  one  mass.    The  later 
English  cases,  however,  repudiate  this  doctrine,  and  it  is  now  held  there 
that  the  proposition  that  you  cannot  follow  money  in  equity  because  it  has 
no  ear- mark  is  not  now  law:  PenneM  r.  Deffeil,  4  De  Gex,  M.  ft  Q.  372; 
Friih  V.  Cartland,  2  Hem.  k  M.  420;  KnaiehbuUr.  Hailett,  L.  R.,  13  (%.  Div. 
696;  and  the  doctrine  of  these  cases  has  been  approved  and  followed  in  the 
recent  decisions  in  this  country:  Central  NaL  Bank  of  BaiUmore  v.  Comnecti' 
cut  M.  L.  Ins,  Co.,  104  U.  S.  54;  First  NaL  Bank  v.  Hwmnul,  14  Col.  259;  20 
Am.  St  Rep.  257;  Peak  v.  ElUcoU,  30  Kan.  156;  46  Am.  Rep.  90;  Harrison 
V.  Smiih,  83  Mo.  210;  53  Am.  Rep.  571;  Ferris  v.  Van  VetAten,  73  N.  Y. 
113;  Farmers*  etc.  Bank  v.  King,  57  Pa.  St.  202;  98  Am.  Dec  216.    In  the  esse 
of  Harrison  r.  Smiih,  83  Mc  210,  53  Am.  Rep.  571,  Norton,  J.,  dslivering 
the  opinion  of  the  court,  said:  "  We  have  been  cited  by  counsel  for  appel- 
lant to  a  number  of  authorities  maintaining  the  doctrine  that  trust  money 
intermingled  with  other  money  cannot  be  followed  by  the  cesimi  que  trust,  be- 
cause money  has  no  ear-mark,  and  among  others  is  the  case  of  Mills  v.  Post, 
76  Mo.  426,  to  which  we  are  unwilling  further  to  adhere,  in  so  far  as  it  rec- 
ognises the  principle  that  trust  money  mixed  with  other  money  cannot  be 
followed  because  it  cannot  be  distinguished  by  reason  of  its  having  no  ear- 
mark, believing  the  rule  announced  in  the  cases  above  cited  by  us  to  be  mors 
in  consonance  with  sound  reason  and  more  prod uctive  of  just  results. "    In  the 
of  Fk-sl  NaL  Bank  r.  Hummel,  14  CoL  259,  20  Am.  St.  Rep.  857,  wiUbs 
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found  a  review  of  the  principal  OMee  establishing  the  modem  doeirine  <m 
'the  snbjeet  vnder  oonsideratioa. 

Trust  Honr  Mutolkd  with  TRuam's  Monit  ni  hb  Bank  Aoooctnt 

VoixowED.  —  The  Uter  eaaes*  both  in  ESngland  and  in  this  oonntry,  hold  that, 

where  a  trostee  mixes  trnst  money  in  the  same  heap  or  mass  with  his  own, 

or  deposits  it  in  a  bank  to  the  account  of  himself,  placing  his  own  money  in 

the  same  aecoant,  even  though  the  identical  pieces  of  coin  cannot  be  ascer^ 

taiiied,  yet,  as  there  is  so  much  trust  money  in  the  general  heap  or  account^ 

tha  eeKttt  que  tnut  is  entitled  to  take  so  mach  oati    In  such  case,  the  oourt 

'will  separate  and  disentangle  the  trost  money  from  the  priyate  money  of  the 

trostee,  and  will  award  the  former  specifically  to  the  cestui  que  trwti  2  Lewin 

<m  Trusts,  894;  2  Perry  on  Trusts,  sees.  837,  838;  PenneU  ▼.  DeffeU,  4  De 

<3ez.  M.  A;  O.  372;  Sk  parU  Dale  <ft  Cb.,  L.  R.,  11  Oh.  Div.  772;  KwUehbuU  v. 

HalleU,  L.  B.,  13  Oh.  Div.  696;  Oentral  NaL  Bank  qf  Baltimore  ▼.  OonneeU' 

tmi  M.  L.  Ine.  Co.,  104  U.  S.  64;  FirH  Nat,  Bankr.  Hummel,  14  OoL  269;  20 

Am.  St  Bep.  257;  Independent  Dittrkt  qf  Boyer  ▼.  King,  80  Iowa,  497;  Ptak 

ir.  JESr&oM,  30  Kan.  166;  46  Am.  Rep.  90;  Carley  ▼.  Chravee,  86  Mich.  483;  24 

Am.  SI  Bep.  99;  StoOar  v.  Ooaiee,  88  Ma  614;  Smith  t.  Cowhe,  49  N.  J.  Bq. 

410;  VanAlen  r.  Ameriean  Nat,  Bank,  62  N.  T.  1.    In  the  case  of  PemMr. 

D^eO,  4  Do  Oex,  M.  ft  G.  883,  Knight  Bruce,  L.  X,  said:  "  When  a  tmstae 

pays  trust  money  into  a  bank  to  his  credit,  the  account  being  a  simple  account 

with  himself,  not  marked  or  distinguished  in  any  other  manner,  the  debt 

thus  constituted  from  the  bank  to  him  is  one  which,  as  long  as  it  remains 

dne,  belongs  specifically  to  the  trust 'as  much  and  sa  effectually  as  the  money 

•o  paid  would  have  done  had  it  specifically  been  placed  by  the  trostae  in  a 

particular  repository  and  so  remained;  that  is  to  say,  if  the  speoifio  debt 

shall  be  claimed  on  behalf  of  the  ceetuie  que  trust,  it  must  be  deemed  speoi* 

fioally  theirs,  as  between  the  trustee  and  his  executors,  and  the  general 

creditors  after  his  death,  on  one  hand,  and  the  trust  on  the  other.    This  ttate 

M  things  would  not,  I  apprehend,  be  varied  by  the  circumstance  of  the 

bank  holding  also  for  the  trustee  or  owing  also  to  him,  money  in  every  sense 

his  own  **;  and  in  IMOk  r.  Cortland,  2  Hem.  ft  M.  420,  Sir  W.  Page  Wood, 

Y.  0.,  said:  "If  a  man  mixes  trust  funds  with  his  own,  the  whole  will  be 

treated  as  tho  tmst  property,  except  so  far  as  he  may  be  able  to  distinguish 

what  is  his  own ";  and  the  rule  which  was  laid  down  in  Clayton**  Case,  I 

Mer.  572,  that  the  sums  drawn  oat  of  the  bank  must  be  attributed  lo  the 

aarliest  deposits  according  to  the  order  in  which  they  are  paid  in,  has  been 

changed  by  the  later  authorities.    The  trustee  will  be  presumed  to  have 

drawn  oat  his  own  funds,  and  to  have  left  the  moneys  held  in  trust.    In  dis- 

eossing  this  subject  in  PenneU  v.  Deffell,  4  De  Gex,  M.  ft  0.  882;  Knight 

Bmoe,  L.  J.,  said:  *'  He  would,  in  the  absence  ol  evidence  that  he  intended  a 

wrong,  be  deemed  to  have  intended  and  done  what  was  right,  and  if  the  act 

oonld  not  in  that  way  be  wholly  justifisd,  it  would  be  deemed  to  have  been 

just  to  the  atmost  amount  possible."    This  doctrine  seems  to  be  now  firmly 

established:  KnatMuU  t.  HaUett,  L.  R.,  13  Oh.  Div.  696;  Central  NaL  Bank 

4^  Baltimore  v.  Conneetina  M,  JD.  Ins.  Co.,  104  U.  S.  64;  Smith  ▼.  Combe,  49 

N.  J.  Bq.  420;  Continental  NaL  Bank  v.  IF«mnj^  69  Tex.  489;  6  Am.  St 

Bep.  86;  2  Lewin  on  Trusts,  894 

Tbust  Fithos  Followsd  into  Pabthvrship.  »  A  omhd  qu€  imet  may  fol^ 

low  his  own  money  into  the  hands  of  a  firm  of  which  a  defaulting  trustee  it 

A  member,  and  demand  it  back,  if  be  ean  show,  that  the  firm  still  has  it,  and 

tihat  the  firm  did  not  eome  by  it  by  purchase  for  value  without  notice: 
Am.  8ft  Bip.,  VoiU  XXXn.~9 
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1  LiiidUy  on  Pariaenbip,  102;  but  to  mako  a  partnenhip,  one  member  el 
wUoh  hes  need  tnut  fande  in  the  partnenhip  bneiueet,  or  in  payment  of  ita 
debti,  liable  to  the  cutm  qm  inui,  it  mnjt  be  shown  that  the  reet  of  tha 
partoen  knew  whenoe  the  money  came,  or  knew  that  it  did  not  belong  t» 
the  partner  who  need  itt  JBitghr  ▼.  OfuU,  70  Md.  78;  14  Aol  8t  Bepi. 
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pa  lixmoii,  ITU] 
MnvAKB  nr  Wrrtbh  ImrBOKiRT— Rbust  AOAan,  WBor  ICat  bb 
Grantxd.  —  In  caaet  of  mietake  in  written  imtmmentiy  oonrti  of  eqnitj 
interfere  not  only  aa  between  the  original  parties^  bnt  aleo  aa  againat 
Tolnntary  granteee  and  pnTohatera  with  notiea  of  the  faotiu    Whan. 
therefore,  a  mortga<ie  la  by  miatake  giren  on  the  north  half  of  a  quarter 
•ectioQ  of  land  instead  of  on  the  eonth  half  of  eneh  qnarter»seetion,  and 
a  party,  having  notioe  of  t!ie  mietake,  bnyi  snob  aonth  half,  advaneing 
•a  oonsideration  therefor  abont  one  fourth  of  the  relne  thereof,  and 
takei  a  deed  in  the  name  of  another  penon  who  haa  notioe  of  the  £aets» 
and  then  makes  a  sale  to  an  innooent  pnrohaser,  who  receiyes  a  deed,  a 
oonrt  of  equity  will  require  the  party  who  procures  the  deed  from  the 
mortgagor  to  account  to  the  mortgagee  for  the  profits  made  on  his  pur* 
chase  over  and  aboye  what  he  has  paid  for  the  land,  and  will  apply  that 
sum  to  the  payment  of  the  mortgage. 
PnxNOiPAL  AMD  AoiurT—  Aobmt's  Knowledq&  — The  rule  that  the  knowl- 
edge of  an  agent,  in  order  to  affect  his  principal  with  notice,  must  ba 
acquired  by  him  during  his  agency  and  in  the  course  of  the  same  trans* 
action  from  which  the  principal's  rights  and  liabilities  arise,  has  no  ap- 
plication to  a  case  where  it  is  clear  that  the  information  obtained  by  the 
agent  in  a  former  transaction  was  so  precise  and  definite  that  it  mnat 
haye  been  present  to  his  mind  while  engaged  in  the  second  transaction, 
and  the  agent  waa  at  liberty  to  oommnnioato  such  information  to  kia 
principal. 
OomrsTAMOB  Cohsidsrsd  Volvntart  to  Bxtuit  ov  DnnRBNGI  bstwbbh 
Actual  Oomsidbratioh  ahd  Rbal  Valitb  whxn.  —  Where  the  oonsider- 
ation paid  is  small  in  comparison  with  the  real  yslue  of  the  property,  and 
when  the  circumstances  of  the  case  are  extremely  unfavorable  to  the 
fsimess  of  the  transaction,  though  not  sufficient  to  establish  absolute 
fraud,  the  conyeyance  will  be  regarded  as  a  yoluntary  one  to  the  extent 
of  the  difference  between  the  actual  oonsideration  and  the  real  value  of 
the  property,  and  to  that  extent  will  be  treated  sa  fraudulent  and  yoid 
as  to  existing  creditors. 
MosTOAOX  LiBN  OK  SURPLUS  VROK  Salx  umdsr  Prxor  Buouxbrakgb.  — A 
mortgage  lien  will  attach  to  the  surplus  arising  from  the  sale  of  tha 
premises  under  a  prior  encumbrance. 
Mortoagx — DxflORiFTioH  XV,  Ck>RRBcnoii  ov.  — A  mortgagee  who  takes  a 
mortgage  intended  to  be  upon  the  south  half  of  a  quarter-section  of  land 
owned  by  the  debtor,  bnt  which  is  by  mistake  described  as  the  north 
half  of  such  quarter-section,  is  entitled,  aa  against  the  mort^ragor,  to 
have  the  mortgage  reformed  and  foreclosed  against  the  land  intended  to 
be  described,  but  not  as  against  a  subsequent  bona  Jide  pnrchaa^r  with- 
out notioe  oi  the  mistake. 
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SopKfiB  and  Hammond^  for  the  mppellani. 
Don  Mauif  for  the  mppelleea. 


IfAeBUBBB,  C.  J.  This  is  a  bill  filed  in  fhe  eircnit  oonrt  of 
Taiewell  connty  on  Angnst  21, 1885,  by  Isaao  Snyder,  the  ap- 
pellant, against  John  A«  Harris,  and  his  wife  Elizabeth  Har* 
lis,  and  Alexander  Partridge,  William  C.  H.  Barton,  and  Au- 
gust Beibold.  The  bill,  as  originally  filed  and  as  subsequently 
amended,  seeks  to  reform  a  mortgage,  or  trust  deed,  by  correct- 
ing a  mistake  in  the  description  of  the  land,  and  to  foreclose 
the  same,  and,  in  case  the  land  intended  to  be  mortgaged  has 
been  conveyed  to  the  defendant  Seibold  without  notice  on  his 
part  of  complainant's  rights,  to  require  the  other  defendants 
to  pay  the  mortgage  debt  The  bill  also  prays  for  other  and 
further  relief.  Default  was  entered  against  Harris  and  his 
wife,  and  the  other  defendants  answered  the  bill.  The  court 
below,  after  a  hearing  of  the  cause  at  the  November  term, 
1889,  upon  pleadings  and  proofs,  dismissed  the  bill  for  want 
of  equity.  This  decree  of  dismissal  has  been  affirmed  by  the 
appellate  court,  and  the  judgment  of  the  latter  court  is  brought 
before  us  for  review  by  appeal. 

On  June  18, 1873,  John  A.  Harris  borrowed  one  thousand 
dollars  of  the  complainant,  Isaac  Snyder,  giving  his  note  pay- 
able five  years  after  date,  with  interest  at  ten  per  cent  per  an- 
num. At  that  time  Harris  owned  eighty  acres  of  land,  being 
the  south  half  of  the  northwest  quarter  of  section  11,  townphip 
26  north,  range  4  west,  in  Tazewell  County,  and,  to  secure  the 
note,  he  and  his  wife  on  the  same  day  executed  a  trust  deed 
to  John  Snyder,  as  trustee,  intending  thereby  to  convey  the 
louth  half  of  said  quarter-section.  This  trust  deed  was  re* 
corded  on  June  20,  1873,  but,  by  mutual  mistake  of  both  par- 
ties, the  land  mentioned  in  the  trust  deed  was  described  as  the 
north  half  of  the  northwest  quarter  of  section  11  instead  of 
the  south  half  thereof.  Harris  had  no  interest  whatever  in 
the  north  half  of  the  quarter-section,  which  was  owned  and 
occupied  by  other  parties.  Complainant  was  not  able  to  read 
or  write,  and  the  attorney  upon  whom  he  relied  to  draw  the 
trust  deed  wrote  "north"  when  he  should  have  written 
^  eouth."  The  mistake  was  not  discovered  by  the  complain* 
ant  until  a  few  weeks  before  the  present  bill  was  filed. 

It  is  not  disputed  that  the  mistake  in  question  was  made 
and  that  it  was  mutual,  and  that  it  remained  unknown  to 
any  of  the  parties  interested  for  many  years,  and  that  the  in* 
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tention  was  to  mortgage  the  Boath  half  of  the  qaarter-sectioii, 
which  was  the  land  oa  which  Harris  lived,  and  the  only  land 
which  he  owned.  Harris  has  never  paid  more  than  about 
fifty  dollars  upon  the  indebtedness,  and  at  the  time  of  filing 
the  bill  was  insolvent,  and  for  a  long  time  prior  thereto  had 
owned  no  other  property  except  such  interest  as  he  had  in  this 
land. 

Under  these  circumstances  there  can  be  no  doubt  that  the 
complainant,  as  between  himself  and  Harris,  would  be  en- 
titled to  have  the  trust  deed  reformed  and  foreclosed  against 
the  land  intended  to  be  described. 

But,  by  quitclaim  deed  dated  July  1, 1885,  acknowledged 
July  3, 1885,  and  recorded  July  8, 1885,  Harris  alone,  his  wife 
not  joining  with  him,  conveyed  the  north  seventy  eight  acres 
of  said  south  half  to  the  defendant  Barton.  By  quitclaim 
deed,  dated  August  14,  1885,  acknowledged  August  15,  1885, 
and  recorded  August  17,  1885,  Barton  and  wife  conveyed  the 
«aid  north  seventy-eight  acres  of  said  south  half  to  the  de» 
fendant,  Seibold.  Also,  for  the  purpose  of  conveying  the 
dower  of  Mrs.  Harris,  a  quitclaim  deed  conveying  said 
seventy-eight  acres  to  Seibold,  bearing  date  August  14,  1885, 
and  signed  by  Harris  and  his  wife,  was  by  them  acknowl- 
edged on  August  15,  1885,  and  recorded  August  17,  1885. 

It  will  be  noted  that  the  deeds  to  Seibold  were  recorded 
four  days  before  the  present  bill  was  filed.  Neither  the  deed 
from  Harris  to  Barton,  nor  the  deeds  from  Barton  and  wife  and 
from  Harris  and  wife  to  Seibold,  make  any  reference  to  the 
Snyder  mortgage.  At  the  respective  dates  of  the  execution 
of  those  deeds  the  record  showed  no  mortgage  upon  the  south 
half  of  the  quarter-section,  and  it  is  claimed  on  behalf  of  the 
appellees  that  Barton  and  Seibold  were  bona  fide  purchasers 
without  notice  of  Snyder^s  mortgage,  or  of  the  mistake  in  the 
description  therein.  The  proof  shows  that  Harris  received  one 
thousand  dollars  for  his  conveyance  to  Barton,  and  that  Seibold 
paid  for  the  deeds  to  him  $1,550  in  cash,  and  executed  to 
Barton  a  mortgage,  dated  August  15,  1885,  and  recorded 
August  22,  1885,  to  secure  three  notes,  two  for  five  hundred 
dollars  each,  due  in  one  and  two  years,  and  one  for  eight  bun* 
dred  dollars,  due  in  three  years,  all  drawing  interest  at  six  per 
cent  per  annum. 

The  original  bill  charges  that  Barton  and  Seibold  had  no- 
tice, before  the  execution  of  the  deeds  to  them,  of  the  exist* 
ence  of  complainant's  mortgage  upon  the  north  half  of  the 
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qoarter-section,  and  of  the  error  in  the  description,  and  of  the 
intention  of  both  Harris  and  Snyder  to  mortgage  the  south 
half,  and  that  the  deeds  to  Barton  and  Seibold  were  made  for 
the  purpose  of  cheating  and  defrauding  the  complainant  out 
of  his  security,  and  to  place  the  title  beyond  his  reach. 

The  bill  as  amended  makes  Alexander  Partridge  a  defend- 
ant, and  in  addition  to  the  charges  in  the  original  bill  makes 
the  further  charge  that  Partridge  knew  all  about  the  trust 
deed  from  Harris  to  Snyder  and  the  mistake  in  the  descrip- 
tion and  that  Partridge  paid  Harris  the  thousand  dollars  him- 
self and  conspired  with  Barton  to  act  as  an  innocent  purchaser, 
and  procured  the  deed  to  be  executed  to  Barton  instead  of  him- 
self, and  that  Barton  assisted  in  the  fraud  and  conveyed  the 
land  to  Seibold  to  abet  and  protect  Partridge  in  the  fraud, 
and  that  if  the  land  cannot  be  reached  by  bringing  home 
knowledge  to  Seibold,  Barton  and  Partridge  are  equitably 
liable  for  the  amount  due  upon  complainant's  note  and  mort- 
gage, and  that  Harris  is  wholly  irresponsible,  etc. 

It  is  a  well-settled  doctrine  that  in  cases  of  mistake  in  writ- 
ten instruments  courts  of  equity  will  not  only  interfere  as 
between  the  original  parties,  but  also  as  against  voluntary 
grantees,  and  purchasers  with  notice  of  the  facts:  1  Story's 
Eq.  Jur.,  sec.  165,  and  oases  cited  in  the  notes;  Wyche  y. 
Oreene,  11  Ga.  173;  Sickmon  v.  Wood,  69  111.  829;  Russell  v. 
Ranson,  76  111.  167;  Erickson  y.  Rafferty,  79  111.  209;  Bent 
V.  Coleman,  89  111.  864. 

We  do  not  think  that  the  evidence  establishes  notice  to  Sei- 
bold of  complainant's  equities.  There  are  many  circumstances 
which  lead  to  the  suspicion  that  he  may  have  known  of  com- 
plainant's mortgage  and  of  the  mistake  therein;  but  the 
proof  is  not  clear  that  Seibold  had  actual  notice,  or  notice  of 
such  circumstances  as  were  sufficient  to  put  him  upon  in- 
quiry. 

The  case  is,  however,  very  different  with  Barton.  The  proof 
in  regard  to  him  gives  rise  to  more  than  mere  suspicion;  it 
tends  very  strongly  to  show  either  that  Partridge  was  the  real 
purchaser,  and  had  placed  the  title  in  Barton  for  purposes  of 
concealment,  or  that  Barton  had  notice  of  complainant's  equi- 
ties, or  of  such  circumstances  as  were  calculated  to  put  him 
upon  inquiry.  Partridge  was  connected  with  this  whole  trans- 
action from  beginning  to  end.  He  had  at  one  time  been  in 
business  in  the  matter  of  running  a  ferry  with  Snyder.  He  in- 
duced Snyder  to  lend  the  thousand  dollars  to  Harris  in  June, 
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1878;  $429.60  borrowed  by  Harris  of  Snyder  in  1 879  was  used  in 
part  to  pay  a  judgment  rendered  against  Harris  and  Partridge. 
Partridge  was  exceedingly  intimate  with  Barton,  and  worked 
for  him  '* quite  a  while  running  a  miiy  and  did  ''sawing'' 
for  Barton  at  his  own  mill,  and  bought  a  mill  of  Barton,  and 
had  many  dealings  with  him,  and  at  one  time  borrowed  five 
thousand  dollars  of  Barton  to  use  in  his  bridge  business.  He 
was  also  very  inti  mate  with  Harris.  He  supposed  for  years  that 
the  Snyder  trust  deed  rested  upon  the  south  half  of  the  quarter- 
section,  but  he  discovered  that  the  trust  deed  had  been  placed 
by  mistake  upon  the  north  half  long  before  the  conveyanoe 
of  Harris  to  Barton.  Some  of  the  witnesses  testify  that 
Partridge  knew  of  this  mistake  a  number  of  years  before 
Harris  made  the  deed  to  Barton.  Partridge  himself  admits 
that  he  knew  of  it  in  the  winter  before  July,  1885.  He  tried 
for  a  long  time  to  sell  the  land  for  Harris  so  as  to  pay  off  the 
Snyder  mortgage,  but  says  that  he  took  no  steps  to  sell  it  for 
Harris  after  he  found  that  the  trust  deed  was  on  the  wrong 
land.  A  number  of  witnesses  testify  that  Partridge  had 
spoken  to  them  of  some  business  difficulty  he  had  had  with 
Snyder,  and  that  they  had  heard  him  threaten  to  prevent 
Snyder  from  making  anything  out  of  his  trust  deed.  The 
records  show  that  in  1874  Harris  deeded  to  Partridge  and 
Snyder  a  strip  of  land  two  rods  wide  '*'  off  of  the  full  length  of 
the  south  side  of "  said  northwest  quarter  ''for  the  purpose 
of  a  public  road,  should  one  be  established  to  a  ferry  or  a 
bridge  across  the  Illinois  river,''  etc.  Hence,  the  deed  to  Bar- 
ton  only  conveyed  seventy-eight  acres. 

Harris  swears  that  he  sold  the  land  to  Partridge;  that  all 
he  received  was  one  thousand  dollars;  that  Partridge  paid 
him  the  money,  and  that  he  knew  it  was  Partridge's  money; 
that  he  had  no  negotiations  or  conversation  with  Barton  until 
his  trade  with  Partridge  was  closed;  that  Partridge  requested 
him  to  make  the  conveyance  to  Barton,  giving  as  a  reason 
that  Snyder  was  aware  ef  his  (Partridge's)  knowledge  of  the 
mortgage,  *'  but  that  the  land  could  be  sold  to  a  third  party, 
who  would  appear  as  an  innocent  purchaser ";  that,  by  pre- 
vious arrangement.  Barton  was  to  go  the  next  day  to  the 
office  of  an  attorney  named  Cameron,  and  receive  the  deed; 
that  on  the  next  day  the  deed  was  delivered  to  Barton  in 
Cameron's  office.  Harris  says:  '*For  several  years  before 
this  sale  I  had  requested  Partridge  to  try  and  find  me  a  pur- 
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<$ha86r  te  the  land.    He  did  not  do  00,  but  bought  it  him* 

Mr.  Oftmenm,  the  attornej,  oonfirms  the  testimony  of  Har- 
rie  upon  this  point  He  says:  '^  He  (Harris)  told  me  that  he 
had  an  offer  from  Alexander  Partridge  of  one  thousand  dol- 
lars and  afterward  he  told  me  that  the  deed  was  to  be  made 

4o  W.  C.  H.  Barton I  told  him  it  made  no  difference 

whom  he  deeded  it  to,  if  Partridge  directed  iU  .  •  .  .  Think  I 
was  present  when  the  deed  from  Harris  to  Barton  was  made/* 
Cameron  also  swears  that  the  first  time  Partridge  came  to  see 
him  about  it^  Partridge  told  him  that  he  had  offered  one 
thousand  dollars  to  HarriSi  and  had  been  instructed  by  Harris 
to  come  and  see  him  (Cameron)  about  it,  and  that  he.  Cam- 
eron,  tried  to  induce  Partridge  to  raise  his  offer,  but  he  re- 
fused to  do  so^  and  said:  **I  hare  offered  that,  and  will  give 
nothing  more,  and  you  had  better  advise  Harris  to  take  it." 

Partridge  and  Barton  contradict  Harris  and  Cameron  upon 
this  subject  Partridge  is  contradicted  in  material  matters 
by  so  many  witnesses,  and  his  evidence  is  so  full  of  manifest 
misstatements,  that  we  give  little  credit  to  it.  Barton's  evi- 
dence shows  that  he  knows  very  little  about  the  transaction. 
fie  admits  that  he  had  a  stroke  of  apoplexy,  and  had  been  in 
poor  health  for  four  or  five  years  before  testifying.  He  does 
not  even  know  whether  he  is  a  party  to  the  present  suit  or 
not  He  cannot  tell  how  he  became  informed  that  Harris 
would  sell  the  land.  He  speaks  of  giving  up  some  notes  to 
Harris  when  the  one  thousand  dollars  was  paid,  but  cannot 
state  the  exact  amount  of  them;  and  neither  Harris  nor  Cam- 
eron, both  of  whom  were  present,  speak  of  seeing  the  notes. 
He  says  that  his  memory  is  poor.  He  eannot  tell  where  he 
got  the  money  which  he  claims  to  have  paid  to  Harris.  He 
cannot  tell  how  much  money  Seibold  paid  him  in  cash  when 
the  latter  bought  the  land.  He  could  not  swear  that  Seibold 
paid  him  more  than  five  hundred  dollars,  and  thinks  that  the 
amount  was  seven  hundred  dollars,  whereas  Seibold  swears, 
and  other  proof  shows,  and  it  is  not  denied,  that  Seibold  paid 
him  fifteen  hundred  dollars  in  cash.  On  his  cross-examina* 
tion  he  denies  what  he  said  on  his  direct  examination  as  to 
fieibold's  statements  to  him. 

If  Barton  bought  the  land  himself,  then  there  are  many  cir- 
4nimstance8  which  tend  to  show,  either  that  he  had  notice,  or 
«ras  put  upon  inquiry.  The  consideration  expressed  in  the 
quitclaim  deed  made  to  him  by  Harris  was  three  thousand 
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five  hondred  dollars,  when,  as  matter  of  fact,  he  only  paid  one 
thousand  dollars.    The  uncontradicted  testimony  shows  that 
the  land  which  he  was  getting  for  one  thousand  dollars  was- 
worth  four  thousand  dollars.    Either  before  or  immediately 
after  he  received  his  deed  from  Harris,  Partridge  began  to- 
negotiate  a  transfer  to  Seibold.    Barton  says  he  was  furnished 
with  an  abstract  and  had  it  examined.    The  taxes  of  1884 
were  a  lien  on  the  land  on  May  1,  1885,  and  it  was  the  duty 
of  Harris  to  pay  them.    Inquiry  would  have  shown  that  on 
May  26,  1885,  the  taxes  of  1884  were  paid  not  by  Harris,  but 
by  Snyder,  at  the  county  collector's  office.   The  records  showed 
that  the  whole  south  half  of  the  quarter-section,  including  said 
seventy-eight  acres  and  the  two  acres  transferred  to  Partridge- 
and  Snyder,  was  sold  for  the  taxes  of  1883  on  June  20,  1884. 
Inquiry  of  Snyder  as  to  the  non-payment  of  his  proportion  of 
the  taxes  on  the  whole  eighty  acres  may  have  led  to  the  dis- 
covery of  Snyder's  mortgage.     Barton  admits  that  before  he 
delivered  to  Seibold  the  deeds  executed  by  himself  and  wife- 
and  Harris  and  wife,  and  before  he  had  received  any  purchase- 
money  from  Seibold,  he  was  told  by  one  Hoshor  that  Snyder 
claimed  to  have  a  mortgage  on  the  land.     Hoshor's  testimony 
is  to  the  efTect  that  Barton  merely  asserted  that  the  abstract 
of  the  record  did  not  show  any  mortgage  in  favor  of  Snyder^ 
without  denying  that  he  had  knowledge  of  it     Barton  knew^ 
that  Harris  had  had  difficulty  with  his  family,  and  had  sep^ 
arated  from  his  wife,  and  was  anxious  to  get  his  thousand 
dollars  and  leave  the  state.    The  evidence  is  also  clear  that 
Barton  had  known  the  land  ever  since  boyhood  and  was  ac- 
quainted with  its  value.    If  he  bought  the  land  himself,  Par^ 
tridge  was  his  agent  in  the  matter.    The  negotiations  with 
Harris  and  with  Cameron  were  carried  on  by  Partridge,  as- 
has  already  been  shown.     Partridge  obtained  the  deed  from 
Mrs.  Harris  and  her  husband,  in  order  to  release  the  dower 
claim,  as  late  as  August  15,  1885,  and  paid  Mrs.  Harris  fifty 
dollars  for  signing  the  deed.    He  conducted  all  the  negotia- 
tions in  relation  to  the  transfer  of  the  property  to  Seibold.    If 
he  was  acting,  not  for  himself,  but  as  agent  for  Barton,  then 
his  notice  of  Snyder's  mortgage  will  be  regarded  as  notice  to- 
Barton.    It  is  a  general  rule  that,  where  an  agent  has  acquired 
information  before  the  commencement  of  his  agency,  the  prin- 
cipal  will  not  be  charged  with  constructive  notice  thereof. 
One  reason  of  the  rule  is,  that  no  man  can  be  supposed  always 
to  carry  in  his  mind  the  recollection  of  former  occurrencesr 


June,  1891.]  Sntdbr  v.  Pabtbidgb.  137 

Hood  ▼.  Faknesioeh,  8  Watts,  489;  84  Am.  Deo.  489.  Another 
reason  is,  that  where  the  agent  is  an  attorney  or  counsel,  it 
might  be  contrary  to  his  duty  to  reveal  the  confidential  com- 
munications of  his  client:  Hood  r.  Fahnestoek^  8  Watts,  489; 
84  Am.  Dec.  489;  McCormiek  v.  Wheeler,  86  111.  114;  86  Am. 
Dec.  388. 

But  the  role  that  the  knowledge  of  the  agent  must  be  ac- 
quired during  his  agency  and  in  the  course  of  the  same  trans* 
action  from  which  the  principal's  rights  and  liabilities  arise 
in  order  to  affect  the  principal  with  notice,  has  no  application 
where  it  is  clear  from  the  evidence  that  the  information  ob* 
tained  by  the  agent  in  a  former  transaction  was  so  precise  and 
definite  that  it  is  or  must  be  present  to  his  mind  and  memory 
while  engaged  in  the  second  transaction  (2  Pomeroy's  Eq. 
Jur.,  sec.  672,  and  cases  cited  in  note),  and  where  the  agent 
is  at  liberty  to  communicate  his  information  to  the  principal: 
WiUiams  V.  Tatnall,  29  111.  553;  Dunlap  v.  WUsofiy  82  111.  517; 
The  DUtilled  Spirite,  11  Wall.  856.  The  English  rule  is,  that 
if  the  agent  at  the  time  of  the  purchase  has  knowledge  of  any 
prior  lien,  trust,  or  fraud  affecting  the  property,  no  matter 
when  he  acquired  such  knowledge,  his  principal  is  afiected 
thereby.  The  supreme  court  of  the  United  States  has  ap* 
proved  of  the  English  rule  subject  to  the  qualifications  that 
the  knowledge  of  the  agent  is  present  to  his  mind  at  the  time 
of  effecting  the  purchase  for  his  principal  and  that  the  agent 
is  at  liberty  to  communicate  his  knowledge  to  his  principal, 
and  that  it  is  his  duty  to  do  so:  The  Distilled  SpiriU,  11  Wall. 

In  the  case  at  bar,  Partridge  was  not  an  attorney,  and  did 
not  acquire  his  information  while  sustaining  a  confidential 
relation  to  anybody.  He  acquired  it  from  outside  parties, 
and  by  employing  an  attorney  to  examine  the  records  for 
him.  The  testimony  of  Harris,  of  Cameron,  of  other  wit« 
neBses,  and  his  own  evidence,  show  clearly  that  the  knowl* 
edge  of  the  Snyder  mortgage  was  present  to  the  mind  of 
Partridge  during  all  the  negotiations. 

It  follows  that  if  Partridge  bought  this  property  for  him- 
self in  Barton's  name,  the  purchaser  had  notice  of  Snyder's 
equities.  If  Barton  bought  it,  he  either  had  constructive  no* 
tice  of  Snyder's  rights  through  the  knowledge  of  his  agent,  or 
actual  knowledge,  or  knowledge  of  circumstances  sufficient  to 
put  him  upon  inquiry.  Under  these  circumstances,  we  think 
that  Barton  and  Partridge  are  bound  to  account  to  Snyder  for 
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all  the  purchase-monej  received  from  Seibold,  and  interest 
thereon,  except  the  $1,000  or  $1,050  paid  by  them,  or  one  ol 
them,  to  Harris,  with  lawful  interest  from  time  of  payment; 
and  Seibold  is  liable  with  them  for  such  portion  of  the  por- 
chase^money  as  he  has  paid  to  either  of  them  since  he  was 
served  with  process  in  this  suit.  This  holding  is  based  upon 
the  principles  of  law  hereinafter  announced.  Where  the  con- 
sideration paid  is  small  in  comparison  with  the  real  value  of 
the  property,  and  where  the  circumstances  of  the  case  are 
extremely  unfavorable  to  the  fairness  of  the  transaction 
though  not  sufficient  to  establish  absolute  fraud,  the  convey* 
ance  will  be  regarded  as  a  voluntary  one  to  the  extent  of  the 
difference  between  the  actual  consideration  and  the  real  valae 
of  the  property,  and  to  that  extent  will  be  treated  as  fraudu- 
lent and  void  as  to  existing  creditors:  Boyd  v*  Duntap^  1 
Johns.  Gh.  479;  Keeder  v.  Murphy^  43  Iowa,  413;  Worihingtan 
V.  Bullitt^  6  Md.  172;  Strang  t.  Lawrence^  58  Iowa,  55;  Norton 
V.  Norton,  5  Gush.  524;  Church  v.  Chapin,  35  Vt  223;  Robin,- 
son  V.  Stnart,  10  N.  Y.  189. 

In  the  case  at  bar  the  proof  shews  that  the  property  was 
worth  $4,000,  while  Barton  and  Partridge,  either  one  or  both 
of  them,  only  paid  for  it  $1,000  or  $1,030.  As,  however,  the 
sum  of  $4,000  is  the  value  as  fixed  by  the  opinions  of  wit- 
nesses, we  accept  $3,350,  the  amount  of  the  sale  to  Seibold, 
as  the  value  upon  the  basis  of  which  the  defendants  should 
account  Snvder  is  entitled  to  have  two  thousand  three 
hundred  dollars  of  this  sum  applied  to  the  payment  of  his 
debt 

We  are  aware  that  the  doctrine  which  holds  a  conveyance 
for  less  than  the  real  value  to  be  voluntary  so  far  as  the  value 
exceeds  the  consideration  paid  has  been  ordinarily  applied 
where  the  creditor  seeking  to  reach  the  property  has  obtained 
a  judgment  and  filed  a  creditor's  bill;  but  in  the  present  case 
the  court  had  jurisdiction  to  correct  the  trust  deed,  and  en- 
force it  as  thus  corrected  against  the  south  half  of  the  quarter^ 
section.  Inasmuch,  however,  as  the  land  cannot  be  reached, 
the  court  will  seiie  hold  of  the  money  which  the  sale  of  the 
land  has  realized.  The  fund  stands  in  the  place  of  the  laud, 
and  the  lien,  which  would  have  attached  to  the  land  but  for 
its  transfer,  will  be  permitted  to  attach  to  the  fund  produced 
by  the  transfer. 

It  is  a  well-settled  principle  of  law  that  a  mortgage  lien 
will  attach  to  the  surplus  arising  from  the  sale  of  the  prem* 
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1968  nnder  a  prior  encumbrance:  1  Jones  on  Mortgages,  4th 
ed.,  sec.  708;  BarUeit  ▼.  OdU,  4  Paige  Ch.  603.  Here  the  Ixma 
fide  purchaser,  Seibold,  has  a  right  to  hdd  the  land.  His 
equity  is  equal  with  that  of  Snyder:  1  Story's  Eq.  Jur.,  sec 
165.  It  may  be  said,  also,  that  Barton  or  Partridge  may  be 
regarded  as  having  a  prior  right  to  hold  the  sam  of  $1,000  or 
$1,030  out  of  the  proceeds  of  sale,  to  reimburse  themselves  for 
what  they  advanced  to  Harris.  To  the  extent  of  the  $1|000 
or  $1,050  they  are  prior  lienors  or  encumbrancers;  but  as  to 
the  surplus  of  $2,300,  we  see  no  reason  why  the  equitable 
rights  of  the  appellant  cannot  attach  to  it,  the  same  as  if  he 
was  a  subsequent  encumbrancer  entitled  to  the  surplus  aris- 
ing from  a  sale  under  a  prior  encumbrance. 

As  to  the  mortgage  for  $429.50,  held  by  Snyder  against 
Harris,  and  which  was  never  recorded,  we  find  no  evidence  of 
notice  that  is  sufficient  to  bind  any  of  the  parties. 

The  judgment  of  the  appellate  court  and  the  decree  of  the 
circuit  court  are  reversed,  and  the  cause  is  remanded  to  the 
latter  court  for  further  proceedings  in  accordanoe  with  the 
views  herein  expressed. 

Judgment  reversed. 

HnrAXB  ui  Warmif  iNSTRUMsim— BsLXsr  nr  Squitt.  —  Bqnity  n- 
lieYM  against  mistaket  and  acddenta,  not  only  aa  against  tha  original  parti«% 
but  alao  thoea  olaimiag  under  them  with  notioe  of  the  facta:  Sin^jMom  t. 
MoHfgomeiy,  26  Ark.  365;  99  Am.  Doe.  228,  and  note.  Bnt  n  dood  that  la 
purely  Tolnntary  cannot  be  reformed  for  a  miatake  at  the  salt  at  the  grantea 
named  therein:  Ow^er  r,  SpauUUnfff  83  Neb.  673. 

Aanror —  Khowlxdob  ov  AoBirr  whsn  Konos  to  Prihoifau  —  KnowU 
edge  of  A  fact  acquired  by  an  agent  at  n  time  when  he  ia  not  aoting  as  snoh, 
if  actnaUy  in  his  mind  when  afterward  aoting  for  his  prindpal  wiH,  aa 
lespeets  that  transaction,  be  imputed  to  the  priootpal:  ITtftM  v.  Mirmesota 
de.  In§.  Co.,  36  Minn.  112;  1  Am.  St.  Bep.  669;  and  the  aame  rule  holds 
aa  to  knowledge  acquired  in  a  former  tranaaction  by  an  agent  for  his  prinoi- 
pal:  Cknutani  y.  Umverntgqf  Boehetter,  111  N.  Y.  604;  7  Am.  St.  Rep.  769, 
and  note;  Baybmrn  t.  Damiaon,  22  Or.  242;  aee  alao  extended  notea  to  TreiUcr 
▼.  PoikeM,  24  Am.  St  Bep.  2^  and  Fairfield  Saringa  Bank  t.  Clum,  39  Am. 
Rep.  323. 

VoLiniTAST  CoMVETANOV — To  Wrat  Bxtwit  Upbbld.  ~  Where  an  as* 
signment  of  property  is  set  aside  on  the  sole  ground  that  it  is  oonstmotiTely 
fraudulent  aa  to  creditor^  it  will  be  upheld  to  the  extent  of  the  aotnal  oon* 
sideration:  Beidkr  t.  Orane,  135  111.  93;  25  Am.  St  Rep.  349;  note  to  /m. 
Hat  ▼.  CUmaii,  14  Am.  Deo.  705.  See  also  extended  note  to  Hagermam  t. 
Bmkomam^  14  Am.  8t  Bep.  739. 

MOVTOAOSS — SOBFLUB  PbOOIBDS  OV  SaLB^  RlOHIS  OV  JUNIOB  MOBT- 

0AQB8.  —  The  surplus  proceeds  of  a  lale  to  satisfy  a  mortgage  belong  to 
subsequent  mortgageea  and  may  be  recoTored  by  them:  Wtbaier  ▼.  Bingkif^ 
68  Ala.  206;  25  Am.  Bep.  609;  BwdM  t.  OAwm,  119  N.  Y.  486;  PM 
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€kmn^  r.  8jfpher,  17  Iow%  S58;  85  Am.  Dea  668^  aad mIi|  ITMtoT. 
•^  1  Mart  4  7.  S09;  17  Am.  Dea  803L 

MnrrAKB  as  io  Laud  Oomtbtso— CoRBionov  oy.  —  Miatekatof  , 
in  conveyanoM  of  laud  aa  to  its  location  and  dascription  may  be  ooirectod 
■nfficient  proof:  StUU  t.  McDowdl,  2  Kan.  374;  85  Am.  Deo.  690»  and  notei 
0^T,  Jomm,  70  Tax.  878}  8  Am.  8k  Bep.  81SL 
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pB8  iLUMOn,  272.] 
JVDOMEIIT  BT  GOKFnSION,  DbBTB  ITFON  WhICH  MAT  BX  FoUKDBDw  —  Tlia 

word  *' debt"  in  eeotion  66  of  the  Illinou  praotico  aot»  which  proyidea 
that  any  person^  for  a  debt  honaJSde  dma,  may  eonf em  Jndgmant  by  him- 
aelf  or  attorney,  duly  authorized,  either  in  term  time  or  Taoatioo,  with- 
out prooeaa,  is  need  aa  indicative  of  a  aam  certain  that  la  owing  from  ooa 
person  to  another. 
JuDOMBNT  BT  Ck>Nrit9aioii,  What  u.  —  The  confession  of  judgment  cootem* 
plated  by  section  66  of  the  Illinois  practice  act  ia  a  confession  of  judg- 
ment  in  a  prooeeding  instituted  without  prooeaa,  and  baa  no  refcffenca 
whatever  to  a  cognovit  acCiimem,  or  confession  of  jadi^ment  aigned  by  tho 
defendant  in  the  action  after  suit  bronght.  which  waa  reaorted  to  at 
oommon  law  in  many  different  kinda  of  actions. 

CONVBSSION  OV  JuDOMBNT  AT  COMMON  La W,  HOW  RCSTRIGTBD.  —  At  COmmOD 

law,  a  confesaion  of  judgment  without  process  or  any  action  pending 
waa  by  meana  of  a  warrant  of  attorney,  and  unleaa  the  amount  waa 
mentioned  in  the  warrant  itaelf  waa  restricted  to  notes,  bills,  bonda,  or 
other  instrnments  or  eyidences  of  indebtedness  wherein  the  amount  for 
which  the  judgment  waa  to  be  confeaaed  was  so  specifieil  that  it  oould 
readily  be  determined  by  mere  inspection  or  oomputation,  and  did  not 
require  judicial  inquiry  for  its  ascertainment. 

JfTDOKBNTS  BT  CONFBSSION  —  ClXRK  HOT  iNTiaTBD  WITH  JVDIOIAL  POWBBB. 

Under  section  66  of  the  lUinoia  practice  aot,  which  givea  to  the  dark 
authority  to  enter  judgmenta  by  confeasion  either  in  term  time  or  yaoa- 
tion,  he  ia  not,  and  could  not  lawfully  be,  inveated  with  power  to  aaoer- 
tain  from  eyidence  dehors  the  instrumenta  filed,  the  amounts  for  which 
judgmenta  are  to  be  entered.  He  haa  merely  authority  to  examine  tha 
papers  preaented  to  and  filed  with  him,  for  the  purpose  of  aaoertaining 
that  the  formal  requirementa  of  the  law  have  been  oomplied  with,  and 
has  no  power  whatever  to  inyeatigate  further  or  adjudicate  tha  amount 
due. 

JVDGMBNT  BT  GONTBSAIOIT  lOR  UzTOBBTAIN  AND  UnLIQUTDATXD  AmOVRT.  -— > 

An  unreatricted  power,  donated  by  warrant  of  attorney,  to  ooofeaa  a 
judgment  againat  the  donor  for  an  uncertain,  unliquidated,  and  anlim« 
ited  amount  of  money  paid  out  for  water  ratea,  gaa  billa,  and  for  cleaning 
demised  premiaea  and  keeping  them  in  a  healthy  condition,  eannot  law* 
fully  be  either  given  or  exerciaed.  A  party  cannot  be  permitted  to  co- 
erce payment  of  a  claim,  however  juat^  without  the  aanotion  of  jndioial 
authority. 

JUDOMBNTS,  POWXR  TO  COHFBBS  HOT  BXTBNDBD  BBTOND  PBOymOHB  OT  flfAlW 

OTB.  —  Sound  public  policy  demands  that  the  power  of  confeaaing  judg- 
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ments  and«r  and  by  Tirtae  of  warrants  of  attorney  shonld  not  be  extended 
beyond  the  proviaiona  of  the  statnte  and  the  deoiriona  in  the  adjndlp 
eated  canea. 
JvDGMurT  BT  CoNVissiON,  VoiD  WHST.  — A  Warrant  of  attorney  in  a  lease 
proriding  for  the  payment  of  a  fixed  amount  of  rent,  in  apecified  snma, 
at  stated  times,  and  that  all  water  rates,  gas  bills,  and  expenses  of  keep- 
ing the  premises  in  a  healthy  condition  shall  be  additional  rent,  whieh 
undertakes  to  grant  the  power  to  waive  prooees  and  the  serrioe  thereof 
•ad  to  confess  judgment  from  time  to  time,  for  any  rent  then  due  by 
the  terms  of^the  lease,  with  oosta,  etc,  attempts  to  authoriie  a  prooeed* 
inf[  unknown  to  the  eommon  law,  and  not  contemplated  by  the  statate^ 
and  a  judgment  of  the  court  based  on  such  warrant  is  eiurcum  wmjudim 
and  Toid, 

On  the  14th  of  July,  1887,  the  defendant  in  error,  John  W. 
Dyer,  by  a  written  lease  demised  to  the  plaintifiFs  in  error, 
John  Z.  little  and  Elizabeth  C.  Little,  and  one  Charles  O. 
White,  the  Standard  Theater  in  Chicago,  with  the  appurte- 
Dances  and  certain  appliances  and  apparatus,  for  a  term  com- 
mencing September  1,  1887,  and  ending  June  80,  1890.    The 
lessees  covenanted  to  pay  thirty-six  thousand  dollars  as  rent, 
in  installments  of  three  hundred  dollars  at  specified  dates,  and 
also  all  water  rents,  gas  bills,  cost  of  electric  light,  license 
fses,  and  personal-property  taxes.    The  lease  also  provided 
that  in  case  the  water  rates  and  gas  bills  were  not  paid  as 
soon  as  due,  the  lessor  might  pay  the  same,  which  amounts, 
so  paid,  together  with  any  amounts  paid  by  him  by  reason  of 
notice  from  the  proper  authorities  to  keep  the  demised  prem- 
ises in  a  clean  and  healthy  condition,  should  be  so  much 
additional  rent,  and  be  due  and  payable  with  the  next  install- 
ment of  rent  due  under  the  lease.    The  lease  also  contained 
this  provision:  "The  party  of  the  second  part  hereby  irrevo- 
cably constitutes  C.  H.  Remy,  or  any  attorney  of  any  court  of 
record  of  this  state,  attorney  for  him,  her,  and  them,  in  hiS| 
her,  or  their  name,  on  default  of  any  of  the  covenants  herein, 
to  enter  his,  her,  or  their  appearance  in  any  court  of  record, 
waive  process  and  service  thereof  against  any  one  or  more  or 
all  of  said  parties  of  the  second  part,  in  favor  of  said  party  of 
the  first  part,  for  forcible  detainer  of  said  premises,  with  costs 
of  said  suit,  or  to  confess  judgment  from  time  to  time  for  any 
rent  which  may  be  then  due  by  the  terms  of  this  lease,  with 
costs,  and  to  waive  all  errors  and  all  rights  of  appeal  from 
any  such  judgment  or  judgments," 

On  the  17th  of  May,  1889,  Dyer  filed  in  the  superior  oourl 
of  Cook  County  his  declaration  in  (Mstimpnf,  containing  a 
special  count  against  John  Z.  Little  and  Elizabeth  C.  Little. 
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The  special  count  was  based  on  the  lease,  and  averred  that 
the  defendants  did  not  pay  said  sums  as  agreed,  and  that 
there  was  due,  banafidey  to  the  plaintiff  from  the  defendants 
under  the  lease  the  sum  of  $6,772.53.  Dyer  also  filed  the 
lease,  with  the  declaration  and  aflBdavit,  showing  that  there 
was  due  to  him  from  the  defendants,  under  the  terms  and 
conditions  of  the  lease,  over  and  above  all  set-offs,  deductions^ 
and  counterclaims,  the  sum  of  $6,772.53.  C.  H.  Remy,  there- 
upon, as  attorney  for  the  Littles,  filed  a  cognovit^  and  therein 
entered  their  appearance  and  waived  service  of  process,  and 
confessed  a  judgment  in  favor  of  Dyer  for  $6,772.53  damages, 
and  stipulated  that  no  appeal  or  writ  of  error  should  be  prose- 
cuted, and  waived  all  errors,  and  consented  to  the  issuance  of 
im mediate  execution.  The  court  forthwith,  and  without  hear- 
ing any  further  evidence,  rendered  judgment  in  favor  of  Dyer 
and  against  the  Littles  for  $6,772.53  damages  and  for  costs. 
At  the  same  term  of  the  court,  on  May  23, 1889,  the  plaintiffs 
in  error,  upon  notice,  moved  to  set  aside  and  vacate  the  judg- 
ment, and  to  open  up  the  judgment  and  permit  them  to  de- 
fend the  suit,  and  with  the  motions  presented  various  affidavits. 
Both  motions  were  overruled,  and  exceptions  taken.  The 
record  was  then  taken  to  the  appellate  court  by  writ  of  error, 
but  that  court  affirmed  the  judgment,  and  another  writ  of 
error  brought  the  record  to  this  court 

/•  IF.  Merrian^  for  the  plaintiffs  in  error. 

Flower^  Smithy  and  Musgrave^  for  the  defendant  in  error. 

Bakbr,  J.  Section  66  of  the  practice  act  provides  that  ''any 
person,  for  a  debt  bona  fide  due,  may  confess  judgment  by 
himself  or  attorney  duly  authorized,  either  in  term  time  or 
vacation,  without  process."  The  word  ''  debt "  in  this  stat* 
ute  is  used  as  indicative  of  a  sum  certain  that  is  owing  from 
one  person  to  another.  This  is  manifest  from  several  con- 
siderations. In  the  first  place,  the  confession  of  judgment 
contemplated  by  said  section  is  a  confession  of  judgment  in  a 
proceeding  instituted  "  without  process,"  and  therefore  has  no 
reference  whatever  to  a  cognovit  actionem^  or  confession  of 
judgment  signed  by  the  defendant  in  the  action  after  suit 
brought,  and  which  was  resorted  to,  at  common  law,  in  many 
different  kinds  of  actions;  and  at  common  law,  a  confession 
of  judgment  without  process,  or  any  action  pending,  was  by 
means  of  a  warrant  of  attorney,  and,  unless  the  amount  was 
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mentioned  in  the  warrant  itself,  was  restrioted  to  notee,  bille^ 
bonds,  or  other  instruments  or  eyidenoes  of  indebtedness 
wherein  the  amount  for  which  the  judgment  was  to  be  con- 
fessed was  so  specified  that  it  could  readily  be  determined  by 
mere  inspection  or  computation,  and  did  not  require  judicial 
inquiry  for  its  ascertainment  In  the  next  place,  the  judg* 
menta  provided  for  in  the  section  are  such  as  can  be  entered 
indifferently,  ^  either  in  term  time  or  vacation,"  and  the  au« 
thority  to  enter  the  judgments  by  confession  is  just  as  broadly 
given  to  the  clerk  acting  in  vacation  as  it  is  to  the  court  acting 
in  term  time,  and  it  needs  no  argument  to  show  that  the  clerk 
is  not  invested  with,  and  cannot,  under  the  constitution,  be 
lawfully  invested  with,  power  to  ascertain,  from  evidence 
dehon  the  instruments  filed,  the  amounts  for  which  judg- 
ments are  to  be  entered.  The  clerk  merely  has  authority  to 
examine  the  papers  presented  to  and  filed  with  him,  for  the 
purpose  of  ascertaining  that  the  formal  requirements  of  the 
law  have  been  complied  with,  and  tliat  only,  and  has  no  power 
whatever  to  investigate  further,  or  adjudicate  the  amount  due. 

In  the  case  at  bar,  the  authority  specified  in  the  warrant  of 
attorney  contained  in  the  lease  is  **  to  waive  process  and  ser- 
vice thereof,"  and  *'  to  confess  judgment  from  time  to  time  for 
anj  rent  which  may  be  then  due  by  the  terms  of  this  lease, 
with  costs,  and  to  waive  all  errors  and  all  right  of  appeal  from 
any  such  judgment  or  judgments."  It  is  to  be  noted  that  the 
power  delegated  is  not  to  confess  judgment  for  the  thirty-six 
thousand  dollars  rent  covenanted  in  the  indenture  to  be  paid, 
or  judgment  for  any  specified  installment  of  three  hundred 
dollars,  or  even  judgment  for  any  installment  of  three  bun- 
dollars,  or  installments  of  three  hundred  dollars  each,  or  part 
or  parts  of  such  installment  or  installments  of  three  hundred 
dollars  that  may  be  due  and  unpaid,  but  ^  to  confess  judg- 
ment from  time  to  time  for  any  rent  which  may  be  then  due 
by  the  terms  of  this  lease";  and  it  is  also  to  be  noted,  that 
by  the  terms  of  the  lease  it  is  expressly  stipulated  that  all 
amounts  paid  by  the  lessor  for  water  rates  and  gas  bills,  and 
for  keeping  the  demised  premises  and  appurtenances  in  a  clean 
and  healthy  condition,  shall  be  '*  so  much  additional  rent," 
and  due  and  payable  as  such. 

It  is  manifest  that  in  this  case,  and  in  view  of  the  fact 
that  amounts  paid  out  by  the  lessor  for  water  rates  and  gas 
bills,  and  for  keeping  the  premises  in  a  clean  and  healthy 
condition,  are  expressly  made  ''so  much  additional  rent,"  and 
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^  rent  due  bj  the  terms  of  the  lease,"  there  mast,  Deoeesarily, 
be  a  judicial  inyestigation  and  hearing  of  evidence  other  than 
that  aiforded  bj  the  lease  itself,  in  order  to  determine  the 
amount  of  "rent  due  by  the  terms''  of  the  indenture.  This 
must  be  so,  utiless  it  can  be  said  that  the  lease  and  warrant 
of  attorney  in  the  case  give  authority  to  the  lessor  or  his  a^ 
torney  to  adjudicate  and  fix  the  amount  due,  or  give  such  au- 
thority to  "C.  H.  Remy,  or  any  attorney  of  any  court  of  record 
in  this  state."  It  would  be  absurd  to  contend  that  such  un- 
restricted power  was  given  to  the  creditor  or  his  attorney,  and 
a  rule  such  as  that  would  be  in  the  highest  degree  productive 
of  fraud  and  subversive  of  justice,  and  would  be  tantamount 
to  making  one  of  the  parties  in  interest  not  only  both  plaintiflF 
and  defendant,  but  court  also,  —  and  that,  too,  in  his  own 
cause;  and  that  such  authority  was  vested  in  ^'Remy,  or 
any  attorney  of  any  court  of  record  in  this  state,"  would  stand, 
in  its  practical  results,  upon  substantially  the  same  footing, 
since  the  lessor  and  creditor  would  have  the  option  of  select- 
ing the  attorney  to  represent  the  lessee  and  debtor. 

The  authority  that  was  here  exercised  by  the  attorney  act- 
ing under  the  power  claimed  to  be  donated  by  the  warrant  of 
attorney  was  a  power  to  confess  a  judgment  against  the  donor 
of  the  power  for  an  uncertain,  unliquidated,  and  unlimited 
amount  of  money  paid  out  for  water  rates  and  gas  bills,  and 
for  cleaning  the  demised  premises  and  appurtenances,  and 
keeping  them  in  a  clean  and  healthy  condition,  to  say  noth- 
ing of  any  element  of  uncertainty  that  might  arise  in  respect 
to  what  portion  of  the  stipulated  thirty-six  thousand  dollars 
was  unpaid.  A  power  so  unrestricted  cannot  lawfully  be 
either  given  or  exercised.  Though  a  demand  be  ever  so  just, 
a  party  ought  not  to  be  permitted  to  coerce  payment  without 
the  sanction  of  judicial  authority.  To  hold  the  power  valid, 
and  that  the  attorney  might  waive  all  errors  and  all  right  of 
appeal,  would  be  to  open  the  business  transactions  of  men  to 
infinite  abuse.  On  grounds  of  sound  public  policy  we  are  not 
disposed  to  extend  the  power  of  confessing  judgments  under 
and  by  virtue  of  warrants  of  attorney  beyond  the  provisions 
of  the  statute  and  the  decisions  in  the  adjudicated  cases. 

It  is  claimed  by  counsel  for  defendant  in  error  that  there  is 
no  more  presumption  that  the  face  of  a  promissory  note  re- 
mains unpaid  than  that  the  stipulated  rent  in  a  lease  remains 
unpaid.  It  is  claimed  by  counsel  for  plaintiffs  in  error  that 
after  a  most  diligent  search  they  have  been  unable  to  find 
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any  reported  case  where  judgment  has  been  entered  for  rent 
on  a  lease  by  confession  under  a  warrant  of  attorney.  Be 
these  several  contentions  as  they  may,  they  are  not  of  control* 
liDg  importance  here.  The  rent  covered  by  the  power  con« 
lained  in  this  lease  includes  not  only  the  thirty-six  thousand 
dollars  and  the  installments  of  three  hundred  dollars  each 
mentioned  in  the  indenture,  but  also  the  unliquidated  sums 
that  may  be  paid  by  the  lessor  for  water  rates,  for  gas  bills, 
and  tot  keeping  clean  and  in  a  healthy  condition  the  demised 
premises  and  appurtenances,  and  therefore  the  question 
whether  a  power  to  confess  judgment  for  installments  of  a 
certain  and  fixed  rent,  and  for  such  installments  only,  is  a 
YaUd  power,  does  not  arise  in  the  case,  and  for  that  reason  we 
refrain  from  the  expression  of  an  opinion  in  regard  thereta 

A  case  that  is  here  much  in  point  is  that  of  NiehoU  t« 
Hetoity  4  Johns.  423.  There  a  judgment  was  entered  on  the 
confession  of  a  party  for  such  sum  as  A  and  B  should  award, 
before  the  award  was  declared,  and  it  was  held  that  the  judg- 
ment was  bad,  and  reversible  on  error.  The  court  there  said 
that  a  confession  of  judgment  ought  to  be  for  a  certain  and 
specified  sum,  an^  that  there  was  no  power  to  enter  judgment 
on  a  cognovit  for  an  uncertain  and  unliquidated  amount.  If 
a  party  cannot^  by  bis  own  eognofrit  actionem^  and  after  suit 
brought,  confess  judgment  for  an  uncertain  sum,  it  would 
seem  that  he  cannot,  where  there  is  no  action  pending,  by  a 
warrant  of  attorney  authorise  another  to  confess  judgment  for 
an  uncertain  and  unliquidated  sum. 

Our  conclusion  is,  that  the  warrant  of  attorney  contained  la 
the  lease  here  in  question  attempted  to  authorise  a  proceed- 
ing which  was  unknown  to  the  common  law  and  not  contem- 
plated by  the  statute,  and  that  the  judgment  of  the  court 
based  on  said  warrant  of  attorney  was  coram  mm  judvee^  and 
void. 

The  view  we  have  taken  of  the  case  obviates  the  necessity 
of  considering  numerous  other  objections  to  the  judgment  that 
Are  suggested  in  the  briefs  and  arguments  of  counseL 

The  judgments  of  the  appellate  court  and  of  the  superior 
•court  are  reversed.  The  cause  is  remanded  to  the  latter  court 
with  directions  to  allow  plaintiflBB  in  error  to  plead  to  the  deo* 
laration. 

Judgment  reversed. 

Wilkin  and  Bailst,  JJ.,  dissenting. 
AM.  at  Kkt^  Vou  xxxu-is. 
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Debt — DsnMiTioy.  —The  liability  of  a  oorporatioa  for  «a  infringeineiit. 
of  letters  patent  ia  not  before  jodgment  a  *'  debt "  for  which  the  oiBeera  aro 
liable:  ChOd  r.  BosUm  etc  Inn  VToHb,  137  MaM.  516;  00  Am.  Rep.  328.  A. 
•laim  in  tort»  not  a  jndgment»  is  not  a  "  debt  *  within  the  meaning  of  tli» 
•tatate  a*  to  foreign  attachment:  Holoomb  r,  Wimekeaier,  03  Oonn.  447;  58* 
Am.  Rep.  608.  A  tax  ia  not  a  "debt":  OatUng  ▼.  CommM8$ioHef%  92  N.  O. 
036;  63  Am.  Rep.  432.  A  fine  for  contempt  is  not  a  debt  within  the  mean- 
ing of  the  statute  providing  that  no  one  shall  be  imprisoned  for  debt:  Mb 
parte  Hoberteon,  27  Tez.  App.  628;  11  Am.  St.  Rep.  207.  See  also  Dmntmoar 
r.  Furskr^eldt,  88  OaL  022;  22  Am.  St  Rep.  83L 

Clkbks  ov  Court — No  Judioxal  Powsb. — The  olerk  nayaciend  tt* 
records  of  the  court,  bat  only  from  the  process  and  pleadings  on  file^  and  no^ 
from  the  minntes  and  entries  on  the  docket^  and  not  from  any  aztrinaie  eH* 
dence:  Frink  r,  Frink,  43  N.  H.  008;  80  Am.  Dec.  180,  and  nota.  A  defk 
of  coart  has  no  aathority  to  receive  money  in  discharge  of  an  action  pending 
or  which  may  probably  be  brought  in  the  fntnre:  BaUr»  Bank,  8  Ala.  600;  42 
Am.  Deo.  649. 

JuoGMKNTS  ^j  CoNFiasioH  —  CoMBntvcqnoH  ov  WiJtBAiiT  ov  ATRnunr. 
A  warrant  of  attorney  to  confess  judgment  must  be  strictly  eonstraedt 
Spetice  T.  Emerine,  46  Ohio  St  433;  10  Am.  St  Rep.  634,  and  notei  note  to 
jiavenport  v.  Pareone^  81  Am.  Deo.  777. 

JOPQMKNTS    BT    CONrBSSION    WHUf    VoiD    AfTD    WHBIT    ViUDt    See    OK* 

tended  note  to  Les  ▼•  #V9f  99  Ank  Deo.  270;  nkMuaUtoOkappeir.Okafpe^ 
64  An.  Deo.  OOU 
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(138  iLUHou,  ass.] 
IvDicnisirr  worn  Murdbb  Nbbd  not  Avbb  that  Dbobabb)  wib  a  Humav 
Bbino.  —  An  indictment  for  the  murder  of  one  Qeorge  Bopp  need  not 
aver  that  the  deceased  was  a  human  being;  the  name  imports  a  hvnuua 
being. 

IirDICTMBNT — TiMB  AND  PLAOB,  SumeiBHT  ALLBOATIOH  Off.  ^WhetO  ODO 

fact  is  alleged  in  an  indictment,  with  the  time  and  places  the  worde 
"then  and  there,"  subsequently  used  as  to  the  occurrenoe  of  another 
fact,  refer  to  the  same  point  of  time,  and  necessarily  import  that  the  two 
were  co-existent;  and  it  is  sufficient  if  these  words  are  repeated  to  oTeiy 
other  material  fact  set  up  in  the  indictment. 

XVDICnCBNT—  MaNMBR  and  MbAN8  OT  DbaTS,  SUffnOIBBT  ALLBOATnm<». 

An  allegation,  in  an  indictment  for  murder,  that  the  defendant,  "  with 
a  certain  revolver  loaded  with  gunpowder  and  leaden  bullets,  which  he^ 
the  said  T.  P.,  then  and  there  held  in  his  hand,  he,  the  said  T.  P.,  did 
then  and  there  feloniously,  unlawfully,  willfully,  and  of  his  malioe  aforo* 
thought,  shoot  off  and  discharge  at  and  upon  the  said  O.  R.,  theieby 
and  by  thus  striking  the  said  Q.  K  with  one  leaden  bullet  thue  die- 
charged  from  the  revolver  in  the  hand  of  the  said  G.  B.,  inflicting  on 
and  in  the  right  side  of  him,  the  said  G.  B.,  one  mortal  wound,**  ete., 
plainly  shows  that  the  deceased  was  atmck  with  the  bullet  disohaiged 
from  the  revolver.  No  particular  word  or  phrase  need  show  the ; 
and  means  of  death,  if  such  fact  is  made  plainly  to  appear. 
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loDicnmiT  —  DBATH  noK  MovTAL  WovHD  Oxmr,  Buwnmwn  Aluma- 
fiMi  ov.  —  Where  ah  indiotment  allege*  thAt  a  wound  wm  givea  oiM 
day,  and  that  the  deoeaaed  langniahed  or  grew  weaker  oBtil  the  next 
day,  and  died,  tbia  ia  aaffioient  to  ahow  that  he  died  of  the  mortal  wonnd 
given,  of  which  ho  langniahed  to  death;  and  the  reepeotiTe  datea  of  the 
■troke  and  of  the  death  are  sufficiently  stated. 

InicTifKiiT  lOB  MuBDXB,  SuTfioisirr  WBSV.  —  The  oonolnsion  of  aa  indiot- 
ment  for  mnrder  in  the  words  "  and  so  the  said  T.  P.  did,  in  the  man« 
ner  and  form  aforesaid,  feloniously,  unlawfully,  willfully,  and  of  hii 
malice  aforethonght^  the  said  G.  K  kill  and  murder,"  etc,  ia  suffidenti 
without  ohaiging  "  and  ao  the  grand  Jnrors  aforesaid,  upon  their  oaths 
aforesaid,  do  say  that  the  said  T.  P.  did,*  eta ,  when  the  omitted  words 
appear  at  the  beginning  of  the  indictment.  Thoir  repetition  al  the  eon* 
elusion  is  not  neoeesary.  ^ 

XanLAuoHTEK,  Btidkkcb  SumcmiT  to  Sustaih  OovTionoif  iob. — Ob  • 
trial  for  murder,  oTidence  showing  tiiat  a  warrant  for  the  arreat  of  th# 
defendant  on  a  charge  of  bastardy  bad  been  issued  by  a  Justice  of  l]i# 
peace,  and  placed  in  the  hands  of  the  deceased,  who  was  a  constable^ 
for  his  arrest,  that  the  defendant^  expecting  such  a  warrant,  armed 
himself  for  the  express  purpose  of  resbting  arrest,  and  shot  and  killed 
the  deceased  upon  his  attempting  to  make  the  arrest^  is  sufficient  to 
sustain  a  verdict  finding  him  guilty  of  manslaughter. 

Btidbkcb  —  DBnEcnvx  Wabbakt  Admusiblb  vob  what  Pubfosb.  —On 
the  trial  of  a  defendant  for  the  murder  of  a  oonstable  while  attempting 
to  arrest  him  on  a  bastardy  warrant,  defective  in  not  having  a  seal  at* 
taehed  thereto^  where  the  defendant  claims  that  the  killing  was  in  self* 
defense,  and  in  resistanoe  to  a  supposed  hostile  movement  of  the  deceased 
when  the  latter  stretched  out  his  arm,  the  warrant,  although  technicallj 
defective  in  the  matter  of  a  seal,  is  admissible  in  evidence  for  the  pros* 
oeution  to  show  that  the  movement  of  the  deceased  toward  the  defend* 
ant  waa  made  for  a  lawful  purpose,  and  under  authority  of  a  writ  which 
was  supposed  by  him  to  confer  the  right  to  make  the  arrest. 

IviDBivGB  — Starmxiits  ot  DxFSNDAiiT  Showiko  Maucb  ahb  AxmvB.  — 
Where,  on  the  trial  for  the  mnrder  of  a  constable  while  attempting  ta 
•rrest  the  defendant  upon  a  bastardy  warrant,  the  warrant  has  been  in* 
troduoed  in  evidence^  evidence  that^  two  days  prior  to  the  killing,  tho 
def endant^  upon  seeing  a  person  who  had  been  a  constable,  said,  "  I  be- 
lieve he  is  going  to  arrest  me, ''and,  drawing  a  revolver  from  his  pockety 
added,  "  If  he  triee  to  arrest  me^  he  will  bear  from  this,"  ia  admissibls 
as  tending  to  show  malice  against  any  officer  of  the  law  who  might  at* 
tempt  to  arrest  him,  and  his  premeditated  design  to  make  resistance  to 
the  arreat  which  he  expected,  and,  taken  in  conneetlon  with  his  exhibi* 
tion  of  a  deadly  weapon,  aa  showing  bis  animus. 

MvBBER — KiLUMO  OV  GON8TABLB  WHILB  AtTXUFTIIIO  TO  ABBOT  VBBBft 

Wabbamt  wrrHOxrr  Sbal.  —  Where  a  person  expecting  a  wArrant  for 
his  arrest  on  a  charge  of  bastardy  forma  a  malicioua  intention  to  resist 
and  kill  any  officer  who  shall  attempt  to  arrest  him  on  that  charge,  and 
in  furtherance  of  that  intention  does  shoot  and  kill  a  constable  whils 
attempting  hia  arreat^  knowing  and  believing  that  the  deceased  only  in* 
iMsded  to  arreet  him  on  that  eharge,  and  not  in  self-defeBss,  ho  will  bo 
gBilty  of  mnrder,  notwithstanding  ths  fact  that  ths  warrant  was  ill^gU 
fm  having  no  seaL 
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ICvsDnt  ^  TsBBAia,  Evn>KNOi  or  AimimuLm,  noooH  vor  Kvowv  to 
DsoBASBD»  muui.  —  When  a  penon  makM  a  threnfe  to  vae  a  rsroWcr 
vpon  another  whom  he  believes  to  be  a  ooiiBtable,  in  OMe  ho  •hovld  At- 
tempt to  arrest  him«  ovidenoe  of  such  thrsAt  will  be  Adtntwible  tigtam^ 
him  on  his  trisl  for  the  subsequent  killing  of  a  oonstable  while  Attempt- 
ing  to  Arrest  him,  as  tending  to  show  malice  and  oril  intention  on  hia 
party  and  to  give  oharaeter  to  his  aot  in  killing  thn  dsosnaed,  whntiMT 
the  Utter  knew  of  his  threats  or  not. 

JuBT  Tbial  —  iHSTBUonoNS  Inoonhstbht  OB  BspBAtmii.  — >  An  inatTveUsa 
whioh  is  inconsistent  with  others  already  asked  is  propeilj  rsfnaad*  and 
so  is  one  that  assumes  a  faot  contrary  to  the  oridenoe  of  the  par^ 
ing  it^  and  whose  snbstanoa  has  bean  alnady  given  in  another 
tion. 

JvBT  Tkial — Impbopbb  Rbhabxa  ov  OojmEL  HOT  Qmtnrm  io»  Rstsbbai^ 
MrHBM.  —  Improper  remarks  made  by  the  state's  attorney  in  hia  eloaing 
address  in  a  criminal  trial  cannot  injure  the  defendant^  and  are  no^ 
therefore,  ground  for  roTsrsal  of  the  judgment,  where^  npon  tho  da- 
fendant*s  objecting  to  sneh  remarks,  the  oonrt  direets  the  oovnsel  to 
oonfine  his  remarks  to  the  record,  and  charges  the  jury  that  it  ia  their 
duty  to  give  no  consideration  whatever  to  snoh  remarks  and  that  tho 
jame  are  withdrawn  from  them  as  not  being  proper  for  their  oonsidera> 
tion.  While  it  is  tho  duty  of  the  trial  judge  to  see  that  the  lino  of  ar- 
mament is  kept  within  reasonable  bounds,  and  not  to  allow  tho  dofandant 
to  be  convicted  or  prejudiced  on  aooonnt  of  real  or  imaginary  orimeo  lor 
which  he  is  not  npon  trial,  at  the  same  time  nnreasonabla  restriotioiis 
must  not  be  placed  upon  a  legitimate  presentation  of  the  evidenos^  and 
comment  upon  testimony  and  the  statement  of  fair  inferences  from  pn^ 
ven  facts  come  within  the  province  of  a  just  and  lawful  proeecution. 

JuBT  Tbial— Rbadiho  Authobitibs  to  Jubt,  whbh  Pbrmmsibijl— When 
the  defendant's  counsel,  in  signing  the  case  to  the  jury  on  a  oriaunal 
trisl,  reads  from  and  commenU  upon  legal  anthorittea,  the  state's  atlor« 
nay  may  reply  to  the  propositions  of  law  advanced  by  reading  what  na- 
other  author  has  said  in  answer  to  such  view  of  the  same  propoaition. 

JvRT  Tbial  — Impbaohmbbt  of  Vbbdiot  bt  AfnoAm  of  Jubobs  mot 
Allowbd.  —  Affidavits  of  jurymen,  or  affidavits  as  to  stataaMnts  iMdn 
by  them,  cannot  be  received  to  impeach  their  Tardiol. 

E.  CaUdhanf  for  the  plaintiff  in  error. 

Oeorge  Hv/rU,  attorney-general,  and  8.  J.  Ow,  rtate't  attor* 
ney,  for  the  people. 

Maobuder,  C.  J.  This  is  an  indictment  against  the  plain- 
tiff in  error  for* murder.  The  jury  found  him  goilty  of  man- 
slaughter and  fixed  his  punishment  at  imprisonment  in  th» 
penitentiary  for  twenty  years.  After  overruling  motions  for 
new  trial  and  in  arrest  of  judgment,  the  court  gave  sentence 
and  judgment  upon  the  verdict  The  indictment  consisted  of 
three  counts.  The  first  and  third  oounto  were  quashed  on 
motion  of  the  defendant,  but  the  motion  to  quash  was 
ruled  as  to  the  second  count,  and  exception  taken. 
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The  first  objectioii  made  to  the  second  count  of  the  indict- 
ment, as  set  forth  in  the  motions  to  quash  and  in  arrest,  it 
that  it  contains  no  allegation  that  Greorge  Bopp,  alleged  to 
have  been  killed  by  the  defendant,  was  a  human  being.  This 
allegation  is  said  to  be  necessary  because  section  140  of  the 
criminal  code  defines  murder  to  be  **  the  unlawful  killing  of 
a  human  being  in  the  peace  of  the  people,  with  malice  afore- 
thought, either  express  or  implied.''  It  need  not  be  averred 
that  the  deceased  was  a  human  being.  The  name  imports  a 
human  being.  The  language  of  the  indictment,  and  the  name 
applied  to  the  deceased,  are  always  used  to  describe  human 
beings:  State  ▼.  Stanley^  83  Iowa»  626;  Merrick  ▼.  State^  68  Ind. 
327;  9  Am.  ft  Bng.  Bncy.  of  Law,  p.  638,  and  eases  referred  to 
in  note  9. 

We  think  that  the. allegation  of  time  and  plaoe  as  ex* 
pressed  by  the  words  *'  then  and  there"  is  sufficiently  repeated 
to  every  material  fact  set  up  in  the  count.  The  rule  is,  that, 
where  one  fact  is  alleged  in  the  indictment  with  time  and 
place,  the  words  *'  then  and  there,"  subsequently  used  as  to 
the  occurrence  of  another  fact,  refer  to  the  same  point  of  timo 
and  necessarily  import  that  the  two  were  co-existent:  8tai$ 
▼.  Hurley,  71  Me.  854;  10  Am.  ft  Eng.  Ency.  of  Law,  p.  688. 

Certain  language  in  the  count  is  said  to  contain  no  allega- 
tion that  the  deceased  was  struck  with  or  by  the  leaden  bol* 
let  therein  referred  to,  and  is  objected  to  on  that  account.  The 
language  thus  complained  of  is  as  follows:  *'  And  the  said 
Thomas  Palmer  with  a  certain  revolver  loaded  with  gunpow* 
der  and  leaden  bullets,  which  he,  the  said  Thomas  Palmer, 
then  and  there  held  in  his  hand,  he,  the  said  Thomas  Palmer, 
did  then  and  there  feloniously,  unlawfully,  willfully,  and  of 
his  malice  aforethought,  shoot  off  and  discharge  at  and  upon 
the  said  George  Bopp,  thereby  and  by  thus  striking  the  said 
George  Bopp  with  one  leaden  bullet  thus  discharged  from  the 
revolver  in  the  hand  of  the  said  Thomas  Palmer  inflicting  on 
and  in  the  right  side  of  him,  the  said  George  Bopp,  one  mor- 
tal wound,"  etc.  The  plain  meaning  of  these  words  is  that 
the  said  George  Bopp  was  struck  with  the  bullet  discharged 
from  the  revolver.  '*No  particular  word  or  phrase  need 
show  the  manner  and  means  of  death,  if  such  fact  is  made 
plainly  to  appear":  9  Am.  &  Eng.  Ency.  of  Law,  p.  631. 

The  mortal  wound  was  given  one  day  and  the  deceased 
languished  or  grew  weaker  until  the  next  day,  and  died.  It 
is  clear  that  he  died  of  the  mortal  wound  given,  of  which  he 
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langaished  to  death.  The  respeotiye  dates  of  the  stroke  and 
of  the  death  are  sufficiently  stated:  LtUz  v.  Commonwealth^  29 
Pa.  St.  441;  2  BiBhop's  Crim.  Proc,  sec.  528;  Bishop's  Direc- 
tions and  Forms,  sec.  520;  State  v.  Cordey^  39  Me.  78;  8UU$ 
V.  Haney,  67  N.  C.  467;  9  Am.  A  Eng.  Ency.  of  Law,  686. 

The  second  count  closes  as  follows:  '*And  so  the  said 
Thomas  Palmer  did,  in  the  manner  and  form  aforesaid,  felo- 
niously, unlawfully,  willfully,  and  of  his  malice  aforethought| 
the  said  George  Bopp  kill  and  murder,  contrary  to  the  form 
of  the  statute,"  etc.  It  is  claimed  that  this  conclusion  is 
erroneous,  because  it  does  not  begin  as  follows:  ^'And  so  the 
grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
the  said  Thomas  Palmer  did,"  etc.  The  omitted  words  ap» 
pear  at  the  beginning  of  the  count,  and  their  repetition  at  th* 
conclusion  was  not  necessary:  See  form  on  page  284  of  Bish- 
op's  Directions  and  Forms. 

It  is  alleged  that  the  evidence  does  not  sustain  the  verdict 
After  a  careful  examination  of  all  the  testimony,  we  see  noth* 
ing  to  indicate  that  the  jury  was  influenced  by  prejudice  or 
passion.  A  warrant  had  been  issued  by  a  justice  of  the  peace 
for  the  arrest  of  the  defendant  upon  a  charge  of  bastardy  and 
placed  in  the  hands  of  the  deceased,  who  was  a  constable.  It 
was  proven  that  the  defendant  expected  such  a  warrant  to  be 
issued,  and  armed  himself  for  the  announced  purpose  of  re- 
sisting arrest.  The  deceased,  who  went  to  the  house  where 
the  defendant  lived  for  the  purpose  of  arresting  him,  found 
him  absent,  and  was  told  that  he  had  gone  to  Kansas,  when 
in  fact  he  was  in  attendance  upon  a  meeting  at  a  school-house 
located  a  short  distance  from  bis  home.  While  the  deceased 
was  searching  for  him,  a  member  of  the  family  ran  to  the 
school-house  and  warned  him  that  the  constable  was  in  search 
of  him.  The  defendant,  being  thus  warned,  left  the  school* 
house,  and  was  met  on  the  road  by  George  Bopp,  the  deceased, 
who,  as  a  constable,  and  under  the  authority  of  the  writ,  at- 
tempted to  make  the  arrest.  Thereupon,  the  defendant  drew 
a  pistol  and  fired  a  bullet  into  the  body  of  the  constable,  and 
killed  him«  We  are  unable  to  say  that  the  evidence  does  not 
sustain  the  verdict.  It  so  far  tends  to  show  the  guilt  of  the 
defendant  that  we  would  not  be  justified  in  setting  aside  the 
verdict  upon  the  questions  of  fact  involved. 

It  is  said  that  the  court  erred  in  allowing  the  evidence  of 
one  Thackery  to  go  to  the  jury.  Thackery  swore  that  on  the 
evening  of  December  24, 1889,  two  days  before  Bopp  was  ehot^ 
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he  went  out  into  the  road  with  the  defendant  from  an  enter* 
iainment  they  were  attending,  when  they  passed  one  Newman, 
who  had  been  a  constable;  thai,  upon  seeing  Newman,  tht 
defendant  remarked:  ^  Newman  aims  to  arrest  me.  •  •  •  • 
Yes,  I  believe  he  is  going  to  arrest  me  ";  that  defendant  then 
pulled  a  revolver  from  his  "hip-pocket"  and  said:  "  If  he  tries 
to  arrest  me  he  will  hear  from  this  ";  that  defendant  then  pat 
the  revolver  in  his  pocket,  and  said  that  *'he  had  got  into 
trouble  with  a  girl,  and  was  going  to  leave  the  next  evening.'' 
It  is  proven  that  the  defendant  did  leave  the  state  of  Illinois 
after  killing  Bopp,  and  was  found  in  Missouri  bearing  an 
fissumed  name,  and  was  brought  back  to  this  state  upon  a 
requisition.  Before  Thackery  testified,  the  warrant  referred 
to  had  been  introduced  in  evidence.  The  warrant  is  as  fol« 
lows: — 

^*  The  people  of  the  state  of  Illinois  to  the  sherijBT  or  any 
constable  of  said  county:  Whereas  Clara  J.  Lee,  of  Lawrence 
County,  Illinois,  an  unmarried  woman,  has  this  day  made 
complaint  under  oath  before  H.  W.  Bunn,  a  justice  of  the 
peace  in  and  for  said  county,  that  she  is  pregnant  with  child, 
^hich  is  liable  to  be  born  a  bastard,  and  Thomas  B.  Palmer 
is  the  father  of  said  child,  we  therefore  command  you  to 
arrest  the  said  Thomas  E.  Palmer  and  bring  him  before  said 
justice  to  answer  unto  said  complaint,  and  to  be  further  dealt 
^ith  according  to  law.  Given  under  my  hand  and  seal  of 
£aid  justice  this  twenty-sixth  day  of  December,  1889. 

"  H.  W.  Bunk.'' 

The  testimony  of  Thackery  was  objected  to  as  being  irrele- 
vant to  the  issues;  and  the  warrant  was  objected  to  upon  the 
ground  that  it  was  not  under  the  seal  of  the  magistrate. 

It  was  proper  to  introduce  the  warrant  in  order  to  show 
why  the  deceased  put  his  hand  upon,  or  attempted  to  put  his 
liand  upon,  the  defendant.  It  was  the  theory  of  the  defense, 
that  the  defendant  fired  his  pistol  in  self-defense,  and  in  re- 
sistance to  a  supposed  hostile  movement  of  the  deceased  when 
the  latter  stretched  out  his  arm.  It  was  proper  to  show  that 
£opp's  movement  toward  the  defendant  was  made  for  a  law- 
ful purpose,  and  under  authority  of  a  writ,  which,  though 
technically  defective  in  the  matter  of  a  seal,  was  supposed  by 
liim  to  confer  the  right  to  make  the  arrest. 

The  evidence  of  Thackery  was  properly  ad  mitted.  It  tended 
to  show  the  malice  of  the  defendant,  not  perhaps  toward 
Bopp  individually,  but  toward  any  officer  of  the   law  who 
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fibould  attempt  to  arrest  him.  The  words  whiob  lie  addressed 
to  Thaokerf,  taken  in  oonnection  with  his  exhibition  of  %. 
deadly  weapon,  showed  his  animnSi  and  also  tended  to  show^ 
a  premeditated  design  to  make  resistanoe  to  the  arrest  which- 
he  expected,  and  of  which  he  afterward  received  warning  at 
the  school-hoase  just  before  meeting  the  constable. 

Plaintiff  in  error  makes  objection  to  the  ninth,  tenth,  and 
thirteenth  instructions  given  for  the  people,  because  they  refer 
to  the  charge  of  bastardy.  We  see  no  error  in  these  instruo* 
tions.  They  told  the  jury  in  substance,  that,  if  they  believed,, 
from  the  evidence,  beyond  a  reasonable  doubt,  that  Bopp,. 
acting  as  a  constable,  undertook  to  arrest  the  defendant  in 
pursuance  of  a  warrant  on  a  charge  of  bastardy,  and  that  tho- 
defendant,  prior  to  the  killing,  had  formed  a  malicious  inten-^ 
tion  to  resist  and  kill  any  officer  who  should  attempt  to  arrest 
him  on  that  charge,  and  knew  and  believed  that  Bopp  only 
intended  to  arrest  him  and  carry  him  before  a  justice  to 
answer  to  the  complaint  made  against  him,  and  that  he  shot 
and  killed  Bopp  in  resistanoe  to  said  arrest  and  not  in  self- 
defense,  then  such  killing  would  be  murder,  notwithstanding 
the  fact  that  the  warrant  was  illegal  in  having  no  seaL 

The  instructions  thus  given  for  the  people  could  have  done- 
the  defendant  no  harm,  in  view  of  the  following  instructions, 
which,  whether  they  were  in  all  respects  correct  or  not|  were- 
given  for  him  at  his  own  request:  — 

15.  **  Under  the  law  a  warrant  for  the  arrest  of  a  person 
charged  with  bastardy  must  be  under  the  hand  and  seal  of 
the  magistrate  who  issues  such  warrant  If  the  evidence  in 
this  case  shows  that  George  Bopp  was  killed  while  attempting 
to  arrest  the  defendant  by  virtue  of  a  bastardy  warrant,  which 
was  not  under  the  seal  of  the  magistrate  who  issued  the  war-> 
rant,  in  contemplation  of  law,  he  had  no  warrant  at  all." 

18.  '^  A  man  is  not  bound  to  submit  to  an  unlawful  arrest 
He  may  stand  his  ground  and  repel  force  by  force,  taking 
care  that  the  force  he  employs  does  not  exceed  the  bounds  of 
mere  defense  and  prevention,  and  that  it  does  not  become  er- 
roneously disproportionate  to  the  injury  threatened." 

11.  ''If  an  officer,  in  attempting  to  make  an  arrest  under 
a  void  warrant,  makes  an  assault  upon  the  party  sought  to  be- 
arrested,  in  such  a  manner  as  would  indicate  to  a  reasonable^ 
person  an  intention  to  take  life  or  do  great  bodily  harm,  the- 
person  assaulted,  if  he  in  good  faith  acts  under  the  influence 
of  an  actual  fear  that  he  is  about  to  lose  his  life  or  receive 
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great  bodily  harniy  may  reaiat  with  such  ibroe  or  weapona  aa 
■lay  be  available  to  him  at  the  time/' 

Plaintiff  in  error  complains  that  the  eoort  refused  to  in- 
struct  the  jnry  that  they  should  not  consider  a  threat  made 
to  Tbackery  against  Newman,  unless  the  evidence  showed 
that  such  threat  was  communicated  or  known  to  Bopp.  There 
wns  no  error  in  such  refusal.  The  threat  was  not  so  much 
against  Newman  as  against  any  officer  who  should  attempt 
to  make  the  arrest,  and  it  tended  to  show  malice  and  evil  in- 
tention on  his  part,  and  to  give  character  to  his  act  in  shoots 
ing  the  deceased,  whether  the  latter  knew  of  his  remarks  to 
Thackery  or  not.  There  is  no  question  about  the  fact  that 
the  killing  was  done  by  the  defendant.  He  admits  in  his  tee* 
timony  that  be  killed  Bopp. 

The  seeond  of  defendant's  refused  instructions  was  properly 
refused,  because  it  assumes  the  warrant  to  be  valid  when  he 
had  just  asked  several  instructions  to  the  effect  that  it  waa 
invalid,  and  because  it  assumes  that  Bopp  used  deadly 
weapons  in  making  the  arrest,  when  the  defendant  himself 
in  his  own  testimony  does  not  say  that  Bopp  had  any  weapon 
in  his  hand  when  he  stretched  out  his  arm  to  make  the  ar- 
rest, and  because  all  that  was  material,  in  the  refused  in- 
struction was  contained  in  the  sixth  instruction  given  for  the 
defendant. 

The  refusal  of  the  second  of  defendant's  refused  instructions 
upon  the  subject  of  reasonable  doubt  could  have  done  the 
defendant  no  harm,  as,  in  the  tenth  and  twenty*fourth  in* 
structions  given  for  the  defendant,  reasonable  doubt  was  cor* 
rectly  defined  in  language  which  has  been  several  timet 
approved  by  this  court:  Vide  Dunn  v.  Peopb,  109  DL  635^ 
and  cases  there  cited. 

We  cannot  see  that  the  closing  remarks  of  the  state's  attor- 
ney could  have  injured  the  defendant  in  view  of  the  tact 
that  when  the  defendant  excepted  to  them  the  court  directed 
counsel  to  confine  his  remarks  to  the  record,  and  charged  the 
jury  that  it  was  their  duty  to  give  no  consideration  whatever 
to  such  remarks,  and  that  the  same  were  withdrawn  from 
them  as  not  being  proper  for  their  consideration.  The  re- 
marks objected  to  had  reference  to  the  charge  of  bastardy 
made  against  defendant  The  fact  of  such  charge  was  not 
first  brought  to  the  notice  of  the  jury  by  the  address  of  counseL 
It  was  already  in  evidence,  because  it  was  a  part  of  the  wai^ 
rant  that  had  been  introduced,  and  the  subject  was  before  the 
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minds  of  the  jury  from  tbe  veiy  necessities  of  the  case,  if 
counsel  had  made  no  reference  to  it  The  defendant  himself 
referred  to  the  '*  bastardy  "  warrant  in  the  fifteenth  instmo* 
tion  given  for  him,  as  above  quoted.  Moreover,  the  evidence 
showed  defendant's  own  admission,  that  ''  he  had  got  into 
trouble  with  a  girl  and  was  going  to  leave  "  the  state.  While 
it  is  the  duty  of  the  trial  judge  to  see  that  the  line  of  argn- 
ment  is  kept  within  reasonable  bounds,  and  not  to  allow  the 
defendant  to  be  convicted  or  prejudiced  on  account  of  real  or 
imaginary  crimes  for  which  he  is  not  upon  trial,  at  the  same 
time  unreasonable  restrictions  must  not  be  placed  upon  a  le« 
gitimate  presentation  of  the  evidence.  Comment  upon  testi* 
mony  and  the  statement  of  fair  inferences  from  proven  facta 
come  within  the  province  of  a  just  and  lawful  prosecution. 

The  reference  to  authorities  by  the  counsel  for  the  proseca- 
Hon  in  his  closing  address  was  merely  to  the  comments  made 
by  such  authorities  upon  the  decisions  of  courts  and  the  texts 
of  authors,  which  had  been  previously  read  by  defendant's 
counsel.  No  new  propositions  of  law  were  presented  to  the 
jury.  If  the  defendant's  counsel  read  one  view  of  a  proposi* 
tion  of  law  to  the  jury  from  one  author,  counsel  for  the  prose* 
cution  did  not  go  beyond  the  proper  limits  if,  instead  of  at- 
tempting to  answer  the  proposition  in  his  own  language,  he 
merely  read  what  another  author  had  said  in  answer  to  sach 
view  of  the  same  proposition. 

It  is  insisted  that  a  new  trial  should  have  been  granted  by 
reason  of  the  statements  made  in  certain  affidavits  filed  in 
support  of  the  motion  for  a  new  trial.  These  affidavits  seek 
to  show  that  the  jury  arrived  at  the  period  of  punishment  by 
a  resort  to  chance.  If  the  statements  in  the  affidavits  were 
competent  to  impeach  the  verdict,  the  affidavits  do  not  sustain 
the  charge.  A  paper  with  figures  upon  it  was  picked  up  in 
the  jury  room  after  the  verdict  was  rendered.  One  Sage  made 
affidavit  that  M.  A.  Propes,  one  of  the  jurymen,  told  him  that 
each  juror  put  down  the  number  of  years  be  was  in  favor  o^ 
and  that  all  the  numbers  were  added  together  and  divided  by 
twelve,  leaving  a  quotient  of  twenty.  Propes  files  an  affidavit 
denying  that  the  verdict  was  brought  about  in  any  such  way, 
and  saying  that  the  term  was  fixed  as  the  result  of  judgment 
and  deliberation  by  all  the  jurors.  Several  other  jurors  make 
affidavits  to  the  same  efiect  The  only  other  affidavit,  mak« 
ing  the  same  statement  as  that  made  by  Sage,  is  that  of  one 
Kitchen,  who  swore  that  he  heard  two  of  the  jurymen  say 
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what  Propes  is  alleged  to  have  said,  but  Kitchen  afterwards 
makes  another  afSdavit  substantially  retracting  what  he  had 
first  sworn  to,  and  saying  that  he  was  not  positive  about  his 
former  statements,  and  that  his  recollection  was  not  clear; 
but  we  have  held  in  a  number  of  cases  that  affidayits  of  jury- 
men  will  not  be  received  to  impeach  their  verdict:  Martin  v« 
EhrenfeU,  24  111.  187;  Reins  v.  FeopU,  30  IlL  266;  Reed  v. 
Thompson,  88  111.  245;  Cummins  v.  Crawford,  88  111.  812;  80 
Am.  Rep.  568.  Nor  will  affidavits  as  to  statements  made  by 
jurymen  be  received  to  impeach  their  verdict:  AUiion  T.  P^o* 
pU,  45  IlL  37;  NiecoUs  v.  FosUr,  89  IlL  386. 
The  judgment  of  the  circuit  court  is  affirmed, 

HumciDS^SvmciSNor  of  Ihdiotmbnt:  See  extended  note  to  Sdifif^ 
T.  State.  8  Am.  St  Rep.  279;  note  to  PeopU  t.  Ar%  65  Am.  Deo.  60ft. 

Homoivs^lHmoTicsiiT— SuvriciBNor  or^AvsaMSKT  as  to  Hahhmb 
AND  Mbahs  ot  Kn^LUio:  See  State  t.  Jemkitu,  14  Rieh.  216;  94  Ank  Deo. 
133»  end  note;  Ddbet  t.  State,  11  Ind.  667;  71  Am.  Deo.  S70l  sad  notoi  StU* 
dft  T.  8iaU^  18  Ohio^  409;  61  Am.  Deo.  469. 

MAiiaLAiJOHTBB — Kn.uso  OmcBB  WHnji  BmsnHO  Arkkst.  —  Killing 
in  resisting  iUegal  arrest  is  manslanghter:  Jonee  r»  State,  26  Tex.  App.  1| 
8  Am.  St.  Bep.  454,  and  note.  See  also  Orelghtom  t.  OammcmeeaUk,  84  Ky. 
103;  4  Am.  St  Bep.  193.  and  note. 

HoMiGiDS-^Kiujiro  Oxnosa  whilb  RiannMO  Asrsst. —Where  sa 
•ffioer  is  kiUed,  with  knowledge  or  reasonable  grounds  of  belief  that  he 
intended  to  make  an  arrest  for  a  felony  with  whioh  the  aoensed  is  eharged, 
it  is  murder:  Oroom  t.  State,  85  Oa.  718;  21  Am.  St  Bepu  179,  and  note| 
CrtighUm  t.  CcmnumweaUh,  83  Ky.  142;  4  Am.  St.  Rep.  148»  and  note  with 
eases  ooUeoted;  Srooka  r.  CommomMoltK,  61  Pa..  81  852;  100  Am.  Dea  646^ 
endnote. 

HomoiDB— TuaxATs  ov  Dbqbasbb— ADioasiBiLrnr  nr  BvnmroBt  See 
State  ▼.  MUk,  101  N.  O:  765;  9  Am.  St.  Rep.  49,  and  note;  Oamer  v.  Siate, 
28  Fla.  113;  29  Am.  St.  Rep.  238,  and  note  with  oaaes  eolleoted. 

Tbial — Impbopbb  Abouicbnt  to  Jvbt  bt  Statb's  Attorhbt. — Im- 
proper remarks  of  the  attorney  for  the  proeeontion  in  hie  argnment  in  a 
oruninal  oase,  though  reprehensible,  are  not  neoessarily  oanse  for  a  reversalg 
anleee  the  righte  of  the  aooased  were  oalonlated  to  be  prejndieed  therebyt 
Mahm  T.  State,  30  Tex.  App.  310;  28  Am.  Si  Rep.  911,  and  note  disonssing 
the  subject;  extended  notee  to  McOoiuieUr.  State,  58  Am.  Rep.  648;  Marttnr* 
State,  66  Am.  Rep.  814;  Olevekmd  Paper  0<k  t.  Bamkt,  48  Am.  Rep.  836. 

Jvbt  Tbial.  —  For  a  disouasion  of  the  question  of  reading  anthoritiee  to 
the  Jury,  see  Unkm  Oentrai  etc,  Ine.  Co,  t.  Oheever,  38  Am.  Rep»  677,  and  es> 
tended  note;  SulBvam  t.  Boper,  72  OaL  248;  1  Am.  81  Rep.  61,  sad  notik 
See  also  J?idl9iioiMre  iifpeu;  59  Conn.  226;  21  Am.  Si  Rep.  861. 
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Fritz  v.  Fbit& 

DiTOBoi— DMimos  It  Oboukd  job—  What  Oomhtuw,  —Under  A* 
iUinoit  stetato,  tb«  desertion  or  absenoo  which  will  Jnitify  a  divvro* 
oraat  be  withont  any  roaionablo  oaate,  and  tho  roaoonaWo  oanae  whiob 
wiU  jnatlfj  deaertion  and  abandonment  mnsi  ho  raeh  m  would  ontttlo 
Iho  party  deeerted  to  a  diToroe. 

DiTonoa — ]>MBRTioir  — RsrcrsAL  of  Sbxual  IimBOOirBML  — Tho  rofnaal 
of  a  wife,  without  snffioient  reason,  to  have  eeznal  intoroonrao  with  hor 
husband  for  a  period  of  two  years  or  more  does  not  oonstitnta  willfal 
desertion  within  the  meaning  of  the  niinois  statate  relating  to  diToroa. 
The  willfnl  desertion  whioh  is  made  a  ground  of  divoroe  meaoa  tho  ah* 
negation  of  all  the  duties  of  tho  marital  relation,  and  not  of  one  only. 

DiTOBOB  — EZTRUfB  AND  RlPBATBD  CBaSLTT,   WHAT  OONSTITUTU.  —  OnO 

act  of  f oroe  and  Tiolenoe,  proooded  by  insult  and  aboss^  does  not  oonati- 
tnte  such  oxtremo  and  repeated  omelty  as  will  Justify  a  diroree.  N* 
one  act  of  personal  Tiolenoe^  although  ooopled  with  abusivo  and  deroga* 
tory  language,  oonstitotea  a  ground  of  divoree. 

Jame$  C  Courtney^  and  Sheridan  and  Moore^  for  the  appet 
lant 

FT.  5.  Morris^  for  the  appellee* 

Maobudbb,  C.  J.  This  is  a  bill  filled  in  the  oirciiit  court 
of  Pope  county  on  April  17,  1889,  by  the  appellant  against 
the  appellee,  his  wife,  praying  for  a  divoroe  from  her  upon  tho 
alleged  grounds,  that  she  **  has  willfully  absented  herself  from 
your  orator  without  any  reasonable  cause  for  the  space  of  two 
years,  and  has  been  guilty  of  extreme  and  repeated  cruelty.'* 
The  defendant  answered  denying  the  allegations  of  the  bill, 
and  replication  was  filed  to  the  answer.  The  yerdiot  of  tho 
jury  and  the  judgment  of  the  trial  court  were  in  favor  of  tho 
defendant.  The  present  appeal  is  from  the  judgment  of  tho 
appellate  court  affirming  the  judgment  of  the  circuit  court. 

The  first  question  in  the  case  arises  out  of  the  refusal  of  tho 
trial  court  to  give  the  third,  fourth,  fifth,  sixth,  and  seventh 
instructions  asked  by  the  complainant  below.  These  instruo* 
tions,  in  substance,  announce  the  doctrine,  that,  where  a  wifo 
refuses,  without  good  cause,  to  have  sexual  intercourse  with 
her  husband  for  a  period  of  two  years  or  more,  such  conduct 
amounts  to  willful  desertion.  Mr.  Bishop,  in  his  very  able 
work  upon  marriage  and  divorce,  give  this  doctrine  bis  sop* 
port:  1  Bishop  on  Marriage  and  Divoroe,  6th  ed.,  sees.  778^ 
778a,  779.  It  is  not,  however,  sustained  by  well-considered 
authorities.  The  cases  favoring  it,  to  which  we  have  been  re* 
ferred,  are  Harmance  v.  JameSy  47  Barb.  120;  Fiahli  v.  Fishli^ 
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9  Litt  837;  8isemar$  ▼.  Suemore^  17  Or.  642.  In  no  one  ^ 
these  eases  did  the  qnestion  fairly  arise,  whether  the  neglect 
of  this  one  of  the  marital  duties,  without  the  neglect  of  any 
other  of  snch  dnties,  by  itself  constituted  willful  desertion. 
The  Harmance  case  was  an  action  for  damages  for  depriving 
the  plaintiff  of  the  affections,  comfort,  fellowship,  society,  and 
aid  and  assistance  of  his  wife  in  his  domestic  affairs,  and 
arose  upon  demurrer  to  the  complaint  filed  in  the  action.  In 
the  Fishli  case,  the  husband  had  abandoned  his  wife  for  the 
epaoe  of  two  years,  and  sought  to  meet  the  charge  of  such 
abandonment  by  setting  up,  that,  a  few  weeks  before  the  ex« 
piration  of  the  two  years,  he  made  an  offer  to  support  his  wife 
in  his  own  house,  or  in  lodgings,  as  she  might  prefer.  In  the 
Sisemore  case,  it  appeared  that  the  offense  of  the  wife  was  not 
so  much  the  one  now  under  consideration,  as  her  refusal  to  re- 
move to  a  new  home  selected  by  her  husband  in  another 
county. 

The  doctrine  contended  for  rests  mainly  upon  the  idea  that 
eexual  intercourse  is  *Hhe  central  element  of  marriage  to 
which  the  rest  is  but  ancillary,''  and,  while  it  may  be  urged 
with  no  little  force  that  the  refusal  of  such  intercourse  by  one 
of  the  parties  to  the  marriage  contract  is  such  a  violation  of 
marital  duty  that  it  ought  to  be  regarded  as  a  good  ground  of 
divorce,  yet  the  question  before  us  is  simply  as  to  the  meaning 
of  our  statute.  The  divorce  act  provides  that  a  divorce  may 
be  granted  where  either  party  ^  has  willfully  deserted  or  ab- 
sented himself  or  herself  from  the  husband  or  wife,  without 
any  reasonable  cause,  for  the  space  of  two  years.''  We  think 
that  the  willful  desertion  here  referred  to  was  intended  to 
mean  the  abnegation  of  all  the  duties  of  tiie  marital  relation, 
and  not  of  one  alone. 

In  CarUr  v.  OarUr^  62  DL  439,  desertion  is  treated  as  sy- 
nonymous with  absence,  and  absence  involves  the  neglect  of 
other  duties  than  the  one  in  question.  The  supreme  court  of 
Maine,  in  speaking  upon  this  subject,  says:  '^  Sexual  inter- 
course  is  only  one  marital  right  or  duty.  There  are  many 
other  important  rights  and  duties.  The  obligations  the  par- 
ties assume  to  each  other  and  to  society  are  not  dependent  on 
this  single  one.  Many  of  these  obligations,  fidelity,  sobriety, 
kind  treatment,  etc.,  have  legal  sanctions,  and  can  be  enforced 
or  their  breach  remedied  by  legal  process":  Stewart  v.  Stewart^ 
78  Me.  548;  67  Am.  Rep.  822. 

The  view  of  this  subject  which  commends  itself  to  our  ap- 
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proyal  is  that  announced  by  the  supreme  court  of  Massachu-^ 
setts  in  Southwiek  ▼.  Southwicky  97  Mass.  827, 93  Am.  Dee.  95, 
where  Chief  Justice  Bigelow  says;  **The  word  desertion  in 
the  statute  does  not  signify  merely  a  refusal  of  matrimonial 
intercourse,  which  would  be  a  breach  or  violation  of  a  single 
conjugal  or  marital  duty  or  obligation  only,  but  it  imports  a 
cessation  of  cohabitation, — a  refusal  to  live  together, — which 
involves  an  abnegation  of  all  the  duties  and  obligations  re- 
sulting from  the  marriage  contract**  The  later  case  of  Magraih 
T.  Magraih,  103  Mass.  577,  4  Am.  Rep.  579,  does  not  overruls 
the  Southwiek  case,  in  so  far  as  the  latter  holds  that  the  refusal 
of  matrimonial  intercourse  is  not  of  itself  suflScient  to  jastifj 
a  divorce  on  the  ground  of  desertion.  The  divorce  for  deser- 
tion  was  allowed  in  the  Magrath  case  because,  in  addition  to 
the  husband's  intentional  and  permanent  abundonment  of  all 
matrimonal  intercourse  with  his  wife,  he  withdrew  firom  her 
his  companionship  and  the  protection  of  his  home.  It  is  there 
said,  after  referring  to  the  Southwiek  case:  ^'The  case  at  bar 
goes  much  further.  Here  there  has  been  for  the  time  required 
by  the  statute  an  abnegation  on  the  part  of  the  husband  of  all 
the  chief  duties  and  obligations  which  result  from  the  mar* 
riage  contract  and  distinguish  it  from  others.  There  is  no 
more  important  right  of  the  wife  than  that  which  secures  to 
her  in  the  marriage  relation  the  companionship  of  her  husband 
and  the  protection  of  his  home.'* 

The  same  view  has  been  adopted  in  Maine.  In  Stewart  ▼• 
Stetoart,  78  Me.  548,  57  Am.  Rep.  822,  it  is  said:  ''  This  case, 
therefore,  presents  the  question  whether  the  legislature,  by 
that  statute,  intended  to  authorize  a  divorce  where  one  party^ 
without  good  cause,  denies  the  other  sexual  intercourse  for 
three  consecutive  years.  •  •  •  •  It  has  been  expressly  held  that 
such  refusal  is  not  the  desertion  contemplated  by  the  statutes 
authorizing  divorces  for  desertion:  Southwiek  v.  Southwiek^  97 

Mass.  327;  93  Am.  Dec.  95;  SUele  v.  Steele,  1  McAr.  505 

We  do  not  think  our  legislature  intended  to  call  the  denial  of 
this  one  obligation  an  '  utter  desertion,'  while  the  party  might 
be  faithfully  and  perhaps  meritoriously  fulfilling  all  the  other 
marital  obligations." 

Some  importance  is  attached  in  the  Stewart  case  to  the  fact 
that  the  Maine  statute  uses  the  word  '^  utter  "  before  **  desei^ 
tion.''  But  we  do  not  think  that  the  absence  of  that  word 
from  our  statute  affects  the  construction  of  its  language  with 
reference  to  the  point  now  under  consideration.    It  is  a  mis- 
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taka  to  say,  m  it  is  stated  in  Stewart  r.  SUwari,  78  Me.  548, 
57  Am*  Rep.  822,  and  in  Bishop  on  Marriage,  Divorce,  and 
Separation,  sec  1680,  that  the  Sonthwick  case  is  based  npon 
a  statute  providing  for  *' utter''  desertion.  The  Southwick 
case  was  decided  in  1867,  before  the  Massachasetts  statute  of 
1882,  referred  to  in  Stewart  v.  Stewart^  was  passed,  and  the 
statute  in  force  in  Massachusetts  in  1867  did  not  use  the  word 
''  utter,'*  as  is  shown  by  the  remarks  of  the  court  in  Southwick 
V.  Southwick f  97  Mass.  327;  93  Am.  Dec.  95.  In  our  opinion, 
refusal  of  sexual  intercourse  alone  cannot  be  construed  to 
mean  willful  desertion  without  reasonable  cause  under  the 
Dlinois  statute  an  j  more  than  it  can  be  construed  to  mean 
utter  desertion  under  the  Maine  statute. 

In  harmony  with  the  Massachusetts  and  Maine  cases  is  the 
ease  of  Steele  v.  Steele^  1  McAr.  505,  where  it  was  the  opinion 
of  the  court  that  a  husband  could  not  maintain  a  suit  for  di* 
voroe  solely  on  the  ground  that  his  wife  had  denied  matri* 
monial  intercourse  to  him. 

In  Kent's  Commentaries,  12th  ed.,  vol.  2,  lecture  27,  mar- 
ginal page  128,  note  1,  it  is  said:  *'  Keeping  a  separate  bed« 
chamber  in  the  same  house  and  refusing  to  have  sexual 
intercourse  for  the  statutory  time  is  not  desertion:  Southwick 
V.  Southtoiek,  97  Mass.  827;  93  Am.  Dec.  95;  Eshbach  v.  Eeh- 
bach,  28  Pa.  St  843;  see  Prithard's  Dig.,  Desertion,  note  4.'' 

At  common  law,  whenever  either  the  husband  or  wife  was 
guilty  of  the  injury  of  subtraction,  or  lived  separate  from  the 
other  without  any  suflScient  reason,  a  suit  could  be  brought 
in  the  ecclesiastical  courts  for  a  restitution  of  conjugal  rights; 
but  those  courts  made  a  distingtion  between  '*  marital  inter- 
course," or  sexual  intercourse,  and  **  marital  cohabitation,'* 
or  living  together.  They  enforced  the  latter,  but  not  the  for- 
mer. They  merely  required  the  offending  party  to  return  and 
live  with  the  libelant.  In  such  proceedings  the  cessation  of 
cohabitation  warranted  a  decree,  but  the  suit  for  restitution 
of  conjugal  rights  could  not  be  maintained  on  the  ground  of 
a  refusal  of  marital  intercourse.  Desertion  in  such  suits  was 
held  to  signify  a  refusal  to  live  together,  and  in  this  country 
the  action  for  divorce  on  the  ground  of  desertion  is  a  substitute 
for  the  English  proceeding  for  the  restitution  of  conjugal 
rights:  Bla.  Com.,  book  3,  marginal  page  94;  1  Bishop  on  Mar* 
riage  and  Divorce,  6th  ed.,  sec.  778;  Orme  v.  Orme^  2  Add.  Boo. 
882;  Forster  v.  Fonter^  2  Hagg.  Const  144,  154;  SUwaH  v. 
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Stewart,  78  Me.  548;  57  Am.  Rep.  822;  Southwiek  t.  SomU^ 
wieh,  97  Maes.  827;  93  Am.  Dec.  95. 

It  will  be  noted  that  under  our  statute  the  desertion  or  ab* 
senoe  which  will  justify  a  divorce  must  be  ^  withoat  any  rea- 
sonable cause.''  It  has  been  held  that  the  ^  reasonable  cause 
which  justifies  a  wife's  desertion  and  abandonment  of  her 
husband  must  be  such  as  would  entitle  her  to  a  divorce  ": 
Eshhach  ▼.  Ethhach,  23  Pa.  St  343.  It  has  also  been  held 
that  the  refusal  of  marital  intercourse  without  sufficient  rea- 
son will  not  justify  desertion:  Reid  ▼.  Reid,  21  N.  J.  Bq.  831; 
StewaH  ▼.  Stewart,  78  Me.  648;  57  Am.  Rep.  822;  Browne's 
Commentaries  on  Law  of  Divorce  and  Alimony,  158.  It  fol- 
lows that  the  denial  of  marital  intercourse  will  not  entitle  a 
husband  or  wife  to  a  divorce  and  therefore  cannot  be  regarded 
as  such  desertion  as  is  contemplated  by  the  statute.  In  this 
state  courts  derive  their  power  to  decree  divorcee  solely  from 
the  statute,  and  for  such  causes  only  as  have  been  designated 
by  the  legislature. 

For  the  reasons  thus  stated,  we  are  of  the  opinion  that  the 
court  below  committed  no  error  in  refusing  to  give  the  in- 
structions numbered  8, 4, 5, 6,  and  7,  which  were  asked  by  the 
complainant. 

The  appellant  assigns  as  error  that  the  trial  court  refused 
to  give  the  second  instruction  asked  by  the  complainant,  and 
gave  the  eighteenth  instruction  asked  by  the  defendant.  The 
second  and  >ast  clause  of  said  second  instruction  is  as  fol- 
lows: *'  Whenever  force  and  violence,  preceded  by  deliberate 
insult  and  abuse,  have  been  once  or  twice,  wantonly  and  with- 
out provocation,  used  by  the  wife  to  her  hasband,  then  the  wife 
would  be  guilty  in  law  of  extreme  and  repeated  cruelty.'' 
This  clause  announces  the  proposition  that  one  act  of  foiM 
and  violence  preceded  by  insult  and  abuse  constitutes  extreme 
and  repeated  cruelty.  The  eighteenth  instruction  given  for 
the  defendant  announced  the  contrary  of  such  propodtioa* 
We  do  not  think  that  the  error  thus  complained  of  is  well  as- 
signed. 

In  the  late  work  of  Bishop  on  Marriage,  Divorce,  and  Sep- 
aration, voL  l,sec.  1608, it  is  said:  ''The  words  in  Illinois 
are  '  extreme  and  repeated  cruelty';  and  it  is  plain  that  a 
single  act,  though  it  may  be  '  extreme '  in  point  of  cruelty,  is 
not  therefore  *  repeated.'  The  consequence  of  which  is,  that 
there  can  be  no  one  act  of  violence  which  ak>oe  will  bring  a 
case  within  this  statute." 
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Iq  ViffnoB  T.  Vigno9f  15  HI.  186,  one  act  of  yfoleneOi  leather 
irith  unkind  treatment  and  the  use  of  harah' langaage^  waa 
held  to  come  far  short  of  what  the  statute  means  by  ^  extreme 
and  repeated  craelty." 

In  Harman  t.  Harman^  16  HL  86,  we  said:  **This  conrt  in 
Birkby  v.  SolomoTiSy  15  111.  120,  and  in  Vignoi  ▼•  Vignoi^  15  IlL 
186,  have  held  that  one  instance  of  personal  yiolenoe  did  not 
constitute  a  statutory  cause,  although  oonpled  with  abusive 
and  derogatory  language. 

In  De  La  Hay  r.De  La  Hay,  21  IIL  252,  we  said:  ^  And 
when  the  legislature  has  said  that  cruelty  must  be  extreme 
and  repeated,  to  constitute  a  ground,  the  courts  cannot  say 
that  a  single  act  will  suffice."  See  also  TurbiH  t.  TurHtt,  21 
111.  438. 

In  Embres  T.  Embree,  5S  111.  894,  this  oonrt^  speaking  through 
Mr.  Justice  Walker,  said:  ^*  It  is  a  positive  requirement  ct  the 
statute  that  there  shall  be  extreme  and  repeated  cruelty  to 
authorize  the  courts  to  dissolve  the  marriage  tie.  One  act  has 
not,  in  this  state,  been  held  to  answer  th^  requirements  of  the 
statute;  and  the  uniform  construction  given  to  the  aet  by 
this  court  •  •  •  •  is,  that  the  cruelty  must  consist  in  physical 
violence,  and  not  in  angry  or  abusive  epithets,  or  even  profane 
language." 

In  Farriham  v.  Famham,  73  IIL  497|  although  abusive  lan- 
guage, used  by  a  husband  toward  his  wife  in  private  or  in  the 
presence  of  strangers,  which  consioted  of  false  charges  against 
her  virtue  and  fidelity  to  her  marriage  vows,  was  allowed  U 
be  considered  by  the  jury  as  oharacteriaing  his  acts  of  physi* 
cal  cruelty,  yet  two  distinct  acts  of  personal  violence  to  the 
wife  were  clearly  proven* 

In  Henderson  v.  Henderson^  88  111.  248,  we  again  said:  ^'  Thie 
•court  •  .  •  •  has  held  that  it  (extreme  and  repeated  cruelty) 
mast  be  bodily  harm,  in  contradiction  to  mere  harsh  or  even 
opprobrious  language  or  mere  mental  suffering — that  the 
craelty  must  be  grave  and  endanger  life  or  limb,  or  at  any 
rate  subject  the  person  to  danger  of  great  bodily  harm.**  See 
also  Coursey  v.  Coursey,  60  111.  186. 

In  Ward  v.  Ward,  108  111.  477,  although  it  is  said  that  ex- 
treme and  protracted  suffering  might  be  produced  primarily 
by  operating  on  the  mind  alone,  and  that  threats  of  physical 
violence  and  false  charges  of  adultery  maliciously  made  were 
i»Dipetent  evidence  to  prove  cruelty,  yet  it  is  at  the  same  time 
the  plain  doctrine  of  that  case  that  the  threats  must  be  suoh 
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as  raise  a  reasonable  apprehension  of  bodiljr  hurt,  and  must 
be  aocompanied  or  followed  bj  acts  of  actoal  maliciooB  phya-- 
ieal  violenoe,  and  most  senre  to  magnif  j  the  atrocity  of  such 
acts.  It  is  also  there  said  that  any  willfnl  misconduct  of  the 
husband  which  endangers  the  life  or  health  of  the  wife,  which 
exposes  her  to  bodily  hazard  and  intolerable  hardship,  and 
renders  cohabitation  unsafe,  is  extreme  cruelty,  and  that 
*'  many  acts  ^  are  not  neoessary  to  constitute  such  extreme 
cruelty,  yet  it  is  nowhere  intimated  that  there  can  be  repeated 
cruelty  without  more  than  one  act  of  violence.  On  the  con- 
trary, the  Farnham  case  is  quoted  with  approval  in  the  Ward 
case,  and  the  proof  in  the  latter  case  showed  that  the  hu8-> 
band  had  committed  four  or  five  distinct  assaults  and  bat* 
teries  upon  his  wife,  apparently  without  provocation,  and,  ii» 
addition  thereto,  had  insulted  and  abused  her  constantly  for 
three  years. 

Even  in  Sharp  v.  Sharp,  116  DL  509,  where  the  circum-^ 
stances  were  peculiar  and  of  an  unusual  character,  it  waa 
shown  that  the  husband  had  been  guilty  of  at  least  two  acte 
of  physical  violence,  although  they  were  separated  from  each 
other  by  a  considerable  period  of  time. 

In  the  case  at  bar,  the  husband  is  charging  the  wife  witb 
extreme  and  repeated  cruelty,  and,  in  such  case,  ^  it  is  not 
sufficient  to  show  slight  acts  of  violence  on  her  part  toward 
him,  so  long  as  there  is  no  reason  to  suppose  he  will  not  be 
able  to  protect  himself  by  a  proper  exercise  of  his  marital 
powers '':  De  La  Hay  y.  De  La  Hay,  21  111.  252. 

We  do  not  think  that  the  court  erred  in  refusing  to  instruct 
the  jury  that  one  act  of  force  and  violence,  preceded  by  delib-^ 
erate  insult  and  abuse,  even  though  committed  wantonly  and 
without  provocation,  waa  sufficient  to  constitute  extreme  and 
repeated  cruelty. 

Several  other  objections  are  made  by  the  appellant  based 
upon  the  giving  or  refusal  of  instructions.  After  a  careful 
examination  of  all  the  instructions  in  connection  with  the 
evidence,  we  find  no  sufficient  reason  for  disturbing  the  xeeult 
reached  by  the  lower  courts. 

The  judgment  of  the  appellate  court  is  affirmed. 

Mabrtaos  ard  DiTORoa  ^  Dbbkbttor  ii  the  TolnntHy  sfftioa  of  one 
ipoase  from  another  without  jnstifioation,  and  with  no  intantioo  of  retariK 
Ing:  WiUkmu  r.  WUlianu,  130  N.  Y.  193;  27  Am.  Si.  Rap.  617,  and  motor 
note  to  MeViekar  t.  lieVkkar,  19  Am.  St.  Rep.  433.  The  reasonable  eanea- 
whioh  would  justify  a  desertion  of  one  spouse  by  another  must  be  such  a» 
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woald  aaihorin  m  diroroe  a  fneiua  tH  ihoro:  AVdre  t.  AWbret  S3  W.  Vil  617| 
Martm  ▼.  MasrUm,  38  W.  Va.  696:  or  taoh  m  woald  aathoriie  a  dinohitioB 
«f  the  marriage  bood:  Vm  Djfke  r.  Vam  Dpki,  136  Pa.  St  4501  8m  abo 
I^genoU  ▼.  IngermM,  48  Pa.  St  240;  88  Am.  06a  600,  and  note. 

Mabriai»  ahd  OnroBOi  —  R1FV8AL  of  Sbtval  iHTBBOOvnn  — » Dan»- 
nov.  —  Denial  of  aeznal  intarcoarsa  is  not  daaertion:  Siewari  t.  SUwari,  78 
Mai  648;  67  Am.  Rep.  822;  Swthwiek  r.  Southwiek,  87  ICaaa.  8S7|  88  Am. 
Dea  96.  and  note;  Segelbawm  t.  Segeibammt  88  Minn.  868. 

Marbiaob  ahd  DnroBCB-— BxTAnn  avd  Rifsatid  ObvuiTi  — -  A  da* 
gla  act  of  cruelty  on  the  part  of  the  ha>band«  althongh  snoh  aot  amoanto  ta 
a  teohnioal  aasanlt,  la  not  anoh  omelty  aa  joatifiei  a  dlToroaat  the  anit  of  tba 
wife:  ^ye'a  Appeal,  126  Pa.  St  341;  12  Am.  St  Bap.  879,  «ad  note;  EotkaU 
T.  ffc^all,  61  Md.  72;  84  Am.  Bap.  286L  Haa  extended  note  ta  Morrk  T. 
Jfarv^  78  Am.  Dee.  618, 


DiOKISON   V.    DiOKISOV. 
[10  Jujsom,  HL} 

Wilis,  How  CoirsTBUKB — Intbhtion.  —  The  sole  parpoaa  of  tiia  oomrtniOi 
tion  ol  a  will  is  to  find  and  dedare  the  intention  of  tha  teatator*  thai 
effeet  may  ba  given  to  sneh  intention  when  not  oontrary  to  pablie  poUey 
ar  in  eontravention  of  law  or  the  mlea  of  property.  The  oonstnietion 
depends  upon  the  intention  of  the  testator,  to  be  aaeartained  from  a  foil 
▼iew  of  everything  oontained  in  the  will,  giving  Joat  weight  and  operi^ 
tion  to  each  olanse  and  word  employed,  nnless  there  la  soma  mvinclbla 
repognanee,  or  some  portion  of  it  is  abaolntely  nnintelligibla. 

Wills —  Sraomo  Dstibb  Gohstausd  10  bb  Full  Mbasubb  of  Dbthbb^ 
PoBTioB  of  Ebtatb,  whbb.  —Where  a  teatator  apeeidcaUy  darisaa  to 
two  ol  his  ohildren,  as  tenanta  in  oommon,  a  tract  of  land,  "  to  be  In  fall 
of  their  pmtion  of  my  estate,  both  real  and  personal,''  and  after  making 
other  deviaea  to  hia  other  ehildren  direota  hia  azeontor  to  sell  tha  reai- 
dae  of  his  estate^  real  and  persoaal,  and,  after  paying  his  deht%  to  di« 
Tide  the  remainder  among  hia  heirs,  aa  follows:  to  his  wife  one  third 
part  thereof,  "  and  the  remainder  to  my  children  in  eqoal  portions,  share 
•  and  share  alike,**  the  land  specifically  devised  to  the  two  ehildren  fir^l 
mentioned  is  the  oomplete  measnre  of  what  the  devisees  are  to  take  or 
xeoeive  aa  their  part,  shares  diviaion,  or  portion  of  tha  testator'a  aalats^ 
and  they  take  nothing  nnder  the  residnary  claose. 

Wills  —  Relatiyb  Obdkb  of  Dbvisbs  mat  bb  Bivbrsbd  nr  OBDMtL  to 
GiYB  Effect  to  Eaoh.  — The  rale  which  sacrifices  the  former  clause  is 
a  will  beoanae  inconsistent  with  a  later  one  is  never  applied,  ezoept  npoB 
failura  to  give  audi  oonatniotion  aa  renders  the  whole  will  elfeotive  and 
allowa  eaeh  proviaion  to  atand.  It  is,  therefore,  permissible,  in  order  to 
enable  the  court  to  uphold  all  the  provisions  of  the  will,  to  resort  to 
every  reasonable  intendment,  to  reverse  the  relative  order  of  the  da« 
vises  or  bequests,  and  to  transpose  the  different  provisions  of  the  will, 
if  it  be  possible  thereby  to  render  them  consistent  and  give  effect  to  eaoh* 

Wills — RBruoirAirr  Words  in  abt  Pabt  of  Will  RsjiorBD  ob  Trabs* 
FOSBD,  WHiCN.  —  Repugnaat  words,  in  whatever  portion  of  a  will  they, 
occur,  which  contraveue  the  evident  geueral  purpose  and  intention  of 
tha  testator  as  dearly  expressed,  may  be  rejected  or  traoapoaad,  or  Urn* 


164  DicKisoir  «•  Dickisoh.  [Tllinoiit, 


iUd  Aad  flontroned  by  other  aad  frior  prarUom^  wmd  hf  Hbm 
parpoM  and  intent  thns  elanrlj  mnnifeeted. 

Wiua — OuisBAL  Pbotibiojis  of  Wjll  Onra  Wat  to  Srmaswn  Vmawuaotm^ 
Genanl  proTiaioni  in  m  will  most  give  way  to  apaeifie  proririooat  aad 
where  there  ia  a  general  deviae  of  pn^erty  in  one  part  of  the  will  and  m 
apecifio  diapoeition  of  the  lame  property  in  another  part^  theae  are  to  ho 
ragarded,  generally,  ae  excepted  oot  of  the  general  doriae. 

Bmidvaet  Claubs  ur  Will»  how  OoKsraoBik^A  general  raaidnacy 
elanae  in  n  will,  being  ordinarily  introdaoed  by  the  teetator  to  proTant 
inteataoy  aa  to  any  part  of  hia  estate,  will  generally  be  oonitnied  aa  ia- 
tended  for  nothing  more  than  a  diipoaition  of  thoae  portiona  of  the  eatata 
Bot  previooaly  diapoaed  of,  aad  in  anoh  eaae  the  preanmption  of  a  ehaogo 
•f  pnrpoee  in  the  teatator'a  mind  while  preparing  hia  wUl  cannot 


McCulloeh  and  McCvlloch^  for  the  appellant. 
'  Arthur  KeiihUyf  for  the  appellee. 

Shops,  J.  April  9,  1874,  QriflQtb  Diokison,  then  In  lifii, 
made  his  last  will  and  testament  At  that  time,  it  ia  oon* 
ceded,  for  the  purposes  of  this  appeal,  he  had  ten  children.  In 
and  by  clauses  two  to  eight  inclusive,  and  clause  ten  of  the 
will,  he  made  specific  devises  to  his  wife  and  eight  of  the  chil- 
dren, severally.  By  clause  nine  he  made  a  specific  devise  to 
his  two  other  children,  as  follows:  — 

'^9.  To  my  children,  John  Abraham  and  Mary  Ann,  I  wOl, 
devise,  and  bequeath  the  west  half  of  the  northwest  quarter  of 
section  27,  in  township  10  north,  range  7  east,  in  equal  sharsai 
to  be  in  full  of  their  portions  of  my  estate,  both  real  and  pei^ 
conal,  to  be  theirs,  their  heirs,  and  assigns,  forever." 

The  eleventh  clause  of  the  will  is  as  follows:  — 

^11.  All  the  rest  of  the  real  estate  of  which  I  may  die  poa- 
sessed  shall  be  by  my  executor  sold,  also  all  the  personal 
property  I  may  have  at  my  death  shall  be  sold,  and  from  the 
proceeds  of  such  sales  he  shall  first  pay  all  my  debts,  eto^  the 
remainder  he  shall  divide  amongst  my  heirs,  as  follows:  To 
my  wife,  Sarah  A.  Dickison,  one-third  part  thereof,  and  the 
remainder  to.my  children  in  equal  portions,  share  and  share 
alike,  to  be  theirsi  their  heire  and  assigns,  forever,  absolute.'' 

On  the  seventh  day  of  Hareh,  1882,  there  was  executed  by 
the  testator,  in  due  form  of  law,  and  attached  to  the  original 
will,  the  following  codicil:  — 

**  Whereas,  I,  Griffith  Dickison,  did  on  the  ninth  day  of 
April,  1874,  make  my  last  will  and  testament,  in  and  by  which 
will  I  mUde  devises  jto  all  ray  children  then  born;  and  whereas, 
since  that  date  a  son  has  been  born  to  me,  whom  I  have  named 
Fred,  I  make  this  codicil  to  my  said  will,  to  have  the  same 
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force  and  effect  as  if  it  was  a  part  of  my  original  will,  —  thai 
is  to  say,  I  will,  devise,  and  bequeath  to  my  son  Fred  (oertain 
described  realty)  in  fee,  and  to  my  daughter,  Boxie  J.  Hitob* 
eoek  (certain  described  realty)  in  fee.'' 

The  testator  died  March  14,  1886,  and  shortly  thereafter 
said  will,  with  the  codicil  annexed,  was  duly  admitted  to  pro- 
bate. Snbseqaently  the  executor  reported  to  the  county  court, 
that  after  payment  of  all  claims,  etc.,  he  had  in  his  hands 
19,214.05  for  distribution  under  the  residuary  clause  of  the 
will,  and  asking  an  order  of  the  court  thereon. 

The  question  presented  by  this  record  is,  whether  appellant^ 
John  A.  Dickison,  is  entitled  to  participate  in  the  distribution 
of  that  fund.  That  he  was  a  child  of  the  testator,  and  there* 
fore  fell  within  the  designation  of  persons  who  were  to  take 
under  the  residuary  clause  of  the  will,  is  conceded.  It  must 
therefore  be  held  that  he  is  a  distributee  thereunder  of  the 
residuum  in  the  hands  of  the  executor,  unless  that  clause  is 
controlled  by  other  portions  of  the  will,  so  as  to  exclude  him 
from  participation,  and  this  must  depend  upon  the  intention 
of  the  testator  as  expressed  in  his  will.  The  sole  purpose  of 
construction  of  the  instrument  is  to  find  and  declare  the  in* 
tention  of  the  testator,  that  effect  may  be  given  to  such  inten- 
tion when  not  contrary  to  public  policy  or  in  contravention  of 
law  or  the  rules  of  property.  The  construction  depends  upon 
the  intention  of  the  testator,  to  be  ascertained  from  a  full  view 
of  everything  contained  in  the  will,  giving  just  weight  and 
operation  to  each  clause  and  word  employed,  unless  there  is 
some  invincible  repugnance,  or  some  portion  of  it  is  absolutely 
unintelligible:  1  Redfield  on  Wills,  884  et  seq.;  Oaruiker$  t. 
McNeiU,  97  Bl.  256;  Kennedy  r.  Kennedy,  105  DL  850;  Taub^ 
enhan  ▼.  I>ttns,  125  111.  529,  and  cases  cited. 

By  the  ninth  clause  of  his  will  the  testator  devised  to  John 
A.  (appellant)  and  Mary  Ann,  his  son  and  daughter,  as  ten* 
ants  in  common,  the  tract  of  land  therein  described,  **to  be 
in  full  of  their  portion  of  my  estate,  both  real  and  personal,  to 
be  theirs,  their  heirs  and  assigns,  forever.''  The  language 
here  employed  is  neither  ambiguous  nor  unintelligible.  If 
understood  in  their  ordinary  and  popular  significance,  as  they 
must  be,  except  where  technical  terms  are  used,  the  words 
convey  a  definite  and  certain  meaning.  The  word  *' portion,'' 
in  its  commonly  accepted  meaning,  is  the  equivalent  of  part, 
share,  or  division:  Worcester's  Dictionary.  To  be  in  full  of 
their  part  or  share  or  division  of  an  estate,  means  to  be  the 
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complete  measure  of  such  sharjB,  part^  or  di^siont  WorceBtar. 
The  evident  intention  of  the  testator  was,  that  the  land  de- 
vised was  to  be  the  complete  measure  of  what  these  devisees 
should  take  or  receive  as  their  part,  share,  division,  or  portion 
of  his  estale. 

Nor  is  the  construction  less  satisfactory  if  it  be  oonsidered 
that  the  testator  used  the  word  **  portion "  in  its  technical, 
legal  sense.  Technically,  a  ''  portion  "  is  defined  to  be  *«  the 
part  of  a  parent's  estate,  or  of  the  estate  of  one  standing  in 
the  place  of  a  parent,  which  is  given  to  a  child ":  Bouvier. 
The  devise  would  therefore  be  in  full, — i.  e.,  the  complete 
measure  of,  —  the  part  of  the  testator's  estate  given  or  devised, 
or  the  provision  made  by  the  testator  for  these  devisees. 

The  evident  intention  of  the  testator,  as  manifested  by  this 
clause  of  the  will,  was  to  limit  the  quantity  of  his  estate  to  be 
taken  or  received  by  his  son  John  A.  and  his  daughter  Mary 
A.  to  the  specific  devise  of  the  land  mentioned  in  clause  nine. 
This  intention  is  clearly  and  unambiguously  expressed.  The 
difficulty  arises,  however,  not  in  respect  of  any  uncertainty  as 
to  the  intent  expressed  in  this  clause  of  the  will,  but  becaase 
of  the  repugnancy  existing  between  this  and  the  eleventh  or 
residuary  clause.  The  latter  clause  provides,  as  we  have  seen, 
that  all  the  rest  and  residue  of  the  testator's  real  estate  not 
specifically  devised,  and  all  his  personal  estate,  shall  be  sold 
by  his  executor,  and  after  paying  debts,  etc.,  the  remainder  be 
divided  among  his  heirs  as  follows:  to  his  wife  one*third  part 
thereof,  ''and  the  remainder  to  my  children  in  equal  portions, 
share  and  share  alike,  their  heirs  and  assigns,  forever,  abso- 
lute." It  will  be  observed  that  the  testator  here  again  uses 
the  word  *'  portion  "  as  the  equivalent  of  part  or  share. 

It  is  apparent  that  if  the  appellant  and  his  sister  Mary  A. 
are  held  to  be  included  in  this  general  residuary  clause,  the 
provision  of  clause  nine,  that  the  land  therein  devised  shall  be 
in  full  of  all  they  shall  receive  from  the  estate  of  the  testator, 
is  rendered  nugatory.  There  is,  therefore,  it  is  said,  repug;- 
nance  between  these  two  clauses,  and  that  in  such  case  the 
later  provision  must  control.  The  rule  is  well  established  in 
this  state,  as  elsewhere,  that  when  the  clauses  of  a  will  are  ir- 
reconcilable and  the  regugnance  invincible, the  later  clause  will 
generally  prevail :  Brownfield  v.  TFtbon,  78  111.  470;  MurfiU  v. 
Je$Bop,  94  111.  158;  8  Jarman  on  Wills,  705;  1  Redfield  on 
Wills,  443-445. 

In  matters  of  so  great  solemnity  as  making  a  testamentary 
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-dispoeition  of  property  it  cannot  be  presumed  thmt  a  testator 
would  purposely  make  inconsistent  provisions,  incapable  of 
being  carried  into  effect.  Unlike  conyeyanoe  by  deed,  in  which 
the  first  complete  grant  leaves  nothing  in  the  grantor  to  be 
«ubeequently  conveyed,  a  will  remains  ambulatory,  and  the 
latest  expressed  intention  is  to  be  given  operation;  and  as 
4he  testator  might  have  changed  his  mind  during  the  drafting 
t>f  his  will,  there  being  no  way  of  accounting  for  or  removing 
the  repugnancy,  it  will  be  presumed  that  he  did,  after  writing 
the  former  clause,  change  his  purpose,  and  that  the  subsequent 
clause  gives  expression  to  a  later  formed  intention.  The  rule 
is  adopted  by  the  courts  as  an  aid  to  finding  the  real  intention 
t>f  the  testator  as  finally  expressed  in  his  will,  and  arises  out 
x>f  the  very  necessity  of  the  case,  and  rests  upon  the  single 
presumption  of  fact  of  change  of  intention  while  writing  the 
will.  The  fundamental  rule  of  construction  being,  as  we  have 
eeen,  that  the  intention  is  to  be  found  from  a  consideration  of 
the  whole  will,  and  such  construction  given  as  will  uphold  all 
of  its  provisions  and  give  to  each  clause  and  part  its  just 
operation  and  effect,  it  follows  that  the  presumption  of  the 
fact  upon  which  the  rule  is  predicated  will  never  be  indulged 
or  the  rule  applied  until  it  is  found,  by  the  application  of  all 
other  rules  of  construction,  that  the  difficulty  is  unsolved  and 
the  clauses  remain  invincibly  repugnant:  Redfield  on  Wills, 
445-452,  and  cases  cited;  MorrcM  v.  StUtany  1  Phill.  Ch.  682. 

The  tendency  of  modem  American  decisions  at  least  is  to* 
ward  reconciling  the  apparent  repugnancy,  if  possible,  with- 
out adopting  unreasonable  or  absurd  constructions;  so  much 
«o,  that  it  is  stated  by  the  learned  author  just  cited,  *'that  it 
is  now  becoming  very  uncommon  with  us  to  hear  a  court  de- 
clare a  will,  or  any  of  its  provisions,  wholly  inoperative  by  rea- 
son of  repugnancy  or  uncertainty":  Redfield  on  Wills,  p.  468. 
The  rule,  therefore,  which  sacrifices  the  former  clause  because 
inconsistent  with  a  later  one  is  never  applied,  except  upon  fail* 
ure  to  give  such  construction  as  renders  the  whole  will  effective 
and  allows  each  provision  to  stand.  Hence  it  has  been  held, 
that  to  enable  the  court  to  uphold  all  the  provisions  of  the 
will,  it  is  permissible  to  resort  to  every  reasonable  intend* 
ment, — to  reverse  the  relative  order  of  the  devises  or  bequests, 
and  to  transpose  the  different  provisions  of  the  will,  if  it  be 
possible  thereby  to  render  them  consistent  and  give  effect  to 
each:  Mutter^$  Appeal^  88  Pa.  St  314;  OaverUioven  v.  Shuiery  2 
Paige,  122;  21  Am.  Deo.  73;  PrudM  v.  Pruden,  14  Ohio  St. 
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251;  Langkam  v.  Sanford^  19  Ves.  641;  BroeJiebankw.Jehnton^ 
20  Beav.  205;  Ridoui  r.  Dowding,  1  Atk.  419;  Hatfidd  r.  Snider^ 
42  Barb.  615;  Cris^man  ▼•  Cri99man^  5  Ir«<L  498;  and  so  ro» 
pugnant  words,  in  whate?er  portion  of  the  will  they  occar,. 
which  contravene  the  evident  general  purpose  and  intention 
of  the  testator  as  clearly  expressed,  may  he  rejected  or  trans*^ 
posed,  or  limited  and  controlled  by  other  and  prior  provisions,, 
and  by  the  general  purpose  and  intent  thus  clearly  mani-^ 
fested:  HoUiday  v.  Dixon,  27  111.  83;  WatUngtan  v.  Waldnm,  4 
De  Gex,  M.  &  Q.  259;  Boon  v.  Comfwrth,  2  Ves.  8r.  277;  Jonm 
T.  Price,  11  Sim.  557. 

Further  discussion  of  the  general  rule  will  be  onneoessarj, 
as  we  are  not  required  to  go  to  so  great  length  in  the  constmo^ 
tion  of  this  will  as  many  of  the  cases  have  gone.  It  is  also  a 
familiar  rule  in  the  construction  of  wills,  that  general  provi» 
sions  in  a  will  must  give  way  to  specific  provisions — thai 
where  there  is  a  general  devise  of  iHt>perty  in  one  part  of  tbo 
will  and  a  specific  disposition  of  the  same  property  in  another 
part,  these  are  to  be  regarded  generally  as  excepted  out  of 
the  general  devise:  Red  field  on  Wills,  446,  and  cases  cited. 
Moreover,  a  general  residuary  clause,  being  ordinarily  intro* 
duced  by  the  testator  to  prevent  intestacy  as  to  any  part  of 
his  estate,  will  generally  be  construed  as  intended  for  nothing 
more  than  a  disposition  of  those  portions  of  the  estate  not  pre- 
viously disposed  ot,  and  in  such  case  the  presumption  of  a 
change  of  purpose  in  the  testator's  mind  while  preparing  his 
will  cannot  arise:  Redfield  on  Wills,  446,  and  cases  cited. 
The  specific  directions  in  the  will,  where  the  mind  of  the  tes- 
tator has  been  directly  and  intelligently  directed  to  them,  are 
much  safer  guides  to  his  intention  than  general  provisions, 
which  do,  by  virtue  of  their  generality,  contravene  the  specifio 
provision,  but  which  might  or  might  not  have  been  so  intended; 
and  especially  is  this  so  where,  as  in  this  case,  the  general 
provision  is  a  residuary  clause,  which,  as  we  have  said,  mighty 
as  it  generally  is,  have  been  inserted  with  the  sole  view  of  the 
disposition  of  any  residuum  of  the  estate  not  before  devised. 
Here  the  testator  made  specific  devises  to  all  his  children,  of 
land,  and  accompanied  the  devise  to  appellant,  and  his  sister 
Mary  Ann,  with  the  express  provision  that  the  land  devised 
was  to  be  in  full  of  their  portion  of  his  estate,  both  real  and 
personal.  Nothing  can  be  clearer  than  the  intention  thus  ex- 
pressed that  neither  appellant  nor  Mary  A.  should  particqiat* 
in  the  estate  of  the  testator  further  than  the  specific  deviao 
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made  to  them.    It  was  to  be,  as  we  haye  seen,  the  oomplete 
measure  of  all  tbey  shoald  take  out  of  the  estate  of  the  testae 
tor,  **  both  real  and  personal,^  and  excluding  them  from  fur- 
ther participation.    Following  this  clause  comes  a  specifio 
devise  of  other  lands,  without  limitation,  to  another  son, 
Griffith  A«,  and  then  follows  the  general  clause  before  quoted* 
Bj  that  clause  the  residue  of  the  testator's  property,  real  and 
personal,  is  to  be  sold,  and  after  the  payment  of  debts,  to  be 
divided,  one  third  to  the  testator's  widow,  Sarah  A.  Dickison, 
and  the  remainder  to  his  children,  share  and  share  alike.    It 
IB  apparent  that  in  making  this  clause  the  testator  intended 
eepecially  to  provide  for  his  wife,  giving  her  one  third  of  the 
residue,  which  she  could  not  otherwise,  as  his  widow,  have 
taken  without  renouncing  the  previous  specific  provision  for 
her  benefit.    The  care  taken  in  naming  her  evinces  the  solici- 
tude of  the  testator  in  her  behalf,  undoubtedly  arising  from 
the  fact,  as  shown  by  the  record,  that  no  formal  marriage  had 
been  solemnised  between  them,  and  at  most  a  common*law 
marriage  only  existed,  which  might  be  contested.    Beycnd 
the  naming  of  his  then  wife,  no  one  else  is  named — the  resi- 
due is  to  be  divided  among  his  children  without  fucther  des- 
ignation.   There  are  no  other  words  indicating  an  intention 
to  abrogate  or  destroy  the  limitation  coupled  with  the  devise 
to  appellant 

It  ifl  much  more  probable  that  the  testator  introduced  the 
residuary  clause  primarily  to  protect  his  widow,  and  secondly, 
to  give  effect  to  the  limitation  coupled  with  the  devise  in  the 
ninth  clause  of  the  will,  by  preventing  any  portion  of  his 
estate  from  becoming  intestate  estate,  and  distributable  to  his 
heirs,  including  appellant,  than  that  he  had  changed  his  pur- 
pose after  the  writing  of  the  second  preceding  clause.  Bspe- 
cially  is  this  so  when  we  consider  that  all  that  portion  of 
clause  nine  repugnant  to  the  residuary  disposition  could  have 
been  erased  or  expunged  without  in  the  least  affecting  the 
specific  devise  made.  The  intention  of  the  testator  must  con- 
trol when  it  can  be  ascertained,  and  we  are  of  the  opinion  that 
it  is  clearly  manifest  that  the  testator  intended  to  exclude 
appellant  from  participation  in  his  estate  beyond  the  specific 
devise  made  to  him.  The  will,  taken  and  considered  as  a 
whole,  leaves  no  serious  doubt  of  that  intention.  The  testa- 
tor had  just  previously  excluded  appellant  from  participation 
in  any  residue  of  his  estate  then  existing  or  thereafter  to  be 
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acquired,  and  undoubtedly,  having  in  mind  this  provisioii, 
made  the  general  provision  subject  to  it. 

Nor  is  this  rendered  less  certain  by  the  codicil  made  by  the 
testator.  It  is  true  that  he  therein  says  that  he  had,  in  and 
by  his  will,  *^made  devises  to  all  my  children  then  bom";  bat 
the  purpose  of  the  codicil,  and  to  what  devises  the  testator 
referred,  is  clearly  apparent  Thereby  he  makes  a  specifio 
devise  to  a  son  born  subsequently  to  the  making  of  the  origi- 
nal  will,  and  of  the  same  kind  as  those  specifically  made  to 
his  other  children.  Indeed,  he  takes,  by  the  codicil,  the  land 
specifically  devised  to  his  daughter  Roxie  by  the  will,  and 
gives  it  to  the  after-born  son,  and  in  lieu  thereof  specifically 
devised  another  tract  of  land  to  the  daughter.  He  had,  ae  is 
said  in  the  codicil,  by  his  will  made  devises  to  all  of  his  ohil« 
dren.  He  had  specifically  devised  to  each  a  tract  or  tracts  of 
land,  as  he  was  then  doing  for  his  younger  son,  born  after  the 
making  of  the  will,  and  to  such  specific  devises  alone  the  lan- 
guage of  the  codicil  may  be  referred.  It  was  these  he  mani* 
festly  had  in  mind,  and  to  which  his  attention  was  attracted 
in  making  like  provision  for  his  other  and  after-born  child. 

We  are  of  opinion  that  the  provisions  of  this  will  clearly 
evince  an  intention  to  exclude  appellant  from  participation  in 
any  residue  of  his  estate,  and  that  the  appellate  court  held 
correctly  in  excluding  him  from  participating  therein. 

The  judgment  of  the  appellate  court  afiirming  the  decree  of 
the  circuit  court  is  affirmed. 


In  th«  oaae  of  Bkkmr  v.  Keuler,  18S  HL  636,  it  wm  held  that  th«  inten- 
ti<m  of  a  testator  muet  be  determined  from  the  langnage  of  the  whole  wiU^ 
and  that  no  oonetrnotion  should  be  adopted  whioh  does  ?iolenoe  to  the  Ian* 
gnage  of  any  proyision,  so  long  as  the  different  proTisions  can  be  harmon- 
ised and  oonstrued  together.  In  that  case  the  testator  in  his  will  showed  an 
intention  to  giro  his  widow  a  life  estate  in  all  his  real  estate,  and  it  was  held 
by  the  court  that  such  intention  was  not  defeated  by  a  devise  of  certain  lota 
in  the  next  saoceeding  clause  to  a  son  or  daughter  in  fee  simple,,  but  that  the 
widow  took  a  life  estate  in  such  lots,  and  the  son  or  daughter  the  remainder. 

Wius  —  GoMSTBUonoM  •— Tkitatoe's  Ihtint.  —In  construing  a  will  tha 
first  and  great  object  is  to  ascertain  the  intention  of  the  testator  from  the  in* 
strument  itself  and  carry  that  intent  into  effisct  when  it  does  not  conflict 
with  the  law:  Ortaapr.  Creaap,  34  W.  Va.  310;  VEtorneam  t.  HemquatO^  99 
Mich.  42S;  28  Am.  St  Rep.  310;  Greene  ▼.  Chreene,  126  N.  Y.  606;  21  Am. 
81  Rep.  743,  and  note;  Oobel  t.  Wo^f,  113  N.  Y.  405;  10  Am.  St.  Rep.  464^ 
and  note;  JamUmr.  Dtteker,  27 8.  C.  295;  McOte r.  HdU,  26  8. 0. 179;  BoanU 
man,  PetUkmer,  16  R.  L  131;  Walea  t.  TempleUm,  63  Mich.  177;  Lake  t. 
Copeland,  62  Tez.  464;  In  re  Bogere,  94  OsL  526;T^si0  Orleane  t.  JTarefie.  48 
La.  Ann.  251;  Stieeeeekm  of  Blakeman,  48  La.  Ann.  646.  See  slso  note  to 
MUioU  ▼.  XllioU,  10  Am.  St.  Rep.  59. 
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Wnu  — Rbpuonasv  Glausis — RwionoN  ov:  8m  note  to  BtiaU  vf 
HwUy  19  Am.  8L  iUpw  644, 646.  In  oonttraing  %  will  the  toitotor^i  pwtioa- 
\mx  intent^  shown  by  »  singk  proviaion  stondiog  by  itMll,  muit  yield  to  th« 
geueral  leading  intent  u  manifested  by  the  whole  instrument:  Pkelp§  t.  BtUei^ 
•64  Conn.  11;  1  Am.  Si.  Bep.  92;  and  note.  Rejecting  words  inoonaiatent 
with  the  other  parte  •!  the  will,  aee  note  to  Oooder.  Ooode^  66  Am.  Deo.  686. 

Wnxs^RmDVAsr  OLAun  — OoMarRuonoN  ovt  Bee  noto  to  Jmm  t. 
Saeoi^  28  Aok  Kepw  4^  alao  Lamb  t.  Lamb,  131  N.  T.  S27* 
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pa  nuiioia,  fiM.) 

Bahkuio— Chsox,  What  Auoatrm  to  Patmint  of.  — Where  a  bank  re- 
oeiTea  a  oheok  drawn  on  it,  atampa  it  aa  paid,  and  entora  the  amount 
thereof  to  the  credit  of  the  holder  preaenting  it,  thia  amoanto  to  a  p»y« 
mant  of  the  oheok,  althoagh  the  bank  may  fail  to  oharge  the  aoooont  of 
the  drawer  on  ita  books  with  the  amount;  and  after  such  payment  the 
bank  haa  no  right  to  charge  back  the  amount  of  the  oheok  to  the  aoooont 
of  the  depositor  without  his  oonsenti 

BaBXIMO  —  AOCBPTANCB   OF  CbWOK  MaX«   BaMX  DSBTOft  W  DBPOOfOB. 

WBUi.  -—  When  m  oheok  ia  offered  aa  a  depoeit  to  the  bank  on  whioh  it 
k  drawn,  and  is  received  aa  such,  the  oheok  being  genuine,  in  the  ab« 
aenoe  of  fraud,  the  bank  becomes  the  debtor  of  the  depoeitor,  the  title 
to  the  deposit  passes  to  the  bank,  and  the  transaction  ia  oondnsiTe  and 
ezeonted  between  the  partiea,  and  thia  whether  ihe  hooka  of  the  bank 
are  oorreotly  kept  or  not 
Bavk^  Baiik'8  Oblioatxor  to  Pat  Ohiok  DsraiiDS  oh  AotitaIi  Stati  of 
D&AWsa'a  Aooouxt.  — The  obligation  of  a  bank  to  pay  n  check  drawn 
upon  it,  or  ito  right  to  refuse  payment  thereof,  depends  upon  tha  aotaal 
atato  of  the  drawer's  bank  account  at  the  time  of  Iti  preaentnwat^  and 
not  npon  what  tha  bank  hooka  may  then  ahow. 

Swifts  OampbeU  and  JoneSf  for  the  appellant. 
Buibee  and  Reed^  for  the  appelleet. 

Craig,  J.  This  was  an  action  of  assnmpsit,  brought  bj 
appellees,  Oregg,  Son  A  Co.,  on  a  check  for  seven  thousand 
dollars,  whioh  was  dated  June  16, 1887,  drawn  on  the  Ameri- 
can  Exchange  National  Bank  of  Chicago,  bjr  C.  J.  Kershaw 
A  Co.,  payable  to  the  order  of  Gregg,  Son  A  Co.  The  declara* 
tioned  contained  a  special  count  on  the  check,  in  which  it  was 
averred  that  the  bank  refused  to  pay  the  check,  although  it  had 
money  on  deposit  to  the  credit  of  C.  J.  Kershaw  A  Ca  when 
payment  was  demanded.  The  declaration  also  contained  the 
common  money  counto  and  a  count  on  an  account  stated. 

It  appears  from  the  record  that  the  check  was  received  by 
Gregg,  Son  A  Co.  on  the  morning  of  June  16,  1887,  and  at 
eieyen  o'clock  of  that  morning  it  was  presented  to  the  bank. 
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with  a  request  that  the  hank  certify  the  check.  This  being 
refused,  about  ten  minutes  later  the  check  was  again  pre* 
seated,  and  a  demand  again  made  for  certification  or  paj* 
ment,  which  was  also  refused.  At  the  close  of  business  in  the 
afternoon  of  June  14th,  the  books  of  the  bank  showed  a  credit 
balance  to  the  account  of  C.  J.  Kershaw  A  Co.  of  $11,401. 17^ 
and  on  the  morning  of  June  15th  Kershaw  A  Co.  deposited  to 
their  credit  $899,200.  There  were  therefore  sufficient  funde 
in  the  bank  to  the  credit  of  Kershaw  &  Ca,  as  appeared  from 
the  books  of  the  bank,  to  pay  the  check  when  payment  was 
demanded,  unless  the  bank  had  the  right  to  deduct  from  the 
account  of  Kershaw  &  Co.  a  certain  check  for  $256,800,  which 
had  been  drawn  on  the  bank  by  Kershaw  ft  Co.,  in  favor  of 
D.  Eggleston  and  Son,  on  June  13th,  two  days  before.  This 
check,  on  the  afternoon  of  June  18th,  was  taken  to  the  bank  by 
D.  Eggleston  and  Son,  properly  indorsed  by  them.  The  bank 
accepted  the  check,  stamped  it,  paid  it,  and  placed  the  amount 
thereof  to  the  credit  of  D.  Eiggleston  and  Son.  But  the  bank 
did  not  then  charge  the  check  to  the  account  of  Kershaw  A  Co. 
If  the  bank  had  charged  the  check  to  the  account  of  Kershaw 
A  Co.,  their  account  would  have  been  largely  overdrawn.  It 
also  appears  that  on  the  afternoon  of  June  14th  the  bank 
charged  back  the  check  for  $266,800  to  the  account  of  D.  Eg* 
gleston  and  Son,  but  the  evidence  fails  to  show  any  authority 
for  this  action  from  D.  Eggleston  and  Son. 

The  attorneys  for  appellant  have  argued  at  some  length,  in 
their  brief  and  argument  filed  in  this  court,  the  queations  of 
fact;  but  as  we  do  not  review  controverted  questions  of  fact, 
it  will  serve  no  useful  purpose  to  allude  to  that  branch  of  the 
argument  further  than  may  be  necessary  to  pass  upon  tbm 
ruling  of  the  court  on  the  instructions  to  the  jury. 

Several  grounds  have  been  urged  for  a  reversal  of  the  judg* 
ment,  but  in  the  view  we  take  of  the  record  but  one  question 
need  be  considered. 

On  the  trial  appellant  requested  the  court  to  give  the  fol* 
lowing  instruction,  which  the  court  refused,  and  an  exception 
was  taken:  — 

''On  behalf  of  the  defendant  the  court  instructs  the  jury, 
that  if  the  jury  finds  from  the  evidence  that  D.  Eggleston  and 
Son  kept  a  bank  account  with  defendant,  and  that  the  check 
of  Kershaw  &  Co.  to  D.  Eggleston  and  Son  for  $256,878.18 
was  credited  by  defendant  to  the  account  of  D.  Eggleston  and 
Son  on  June  18,  1887,  such  crediting  of  the  check  to  the 


Oct  1891.]   American  Sxchangb  Nat.  Bank  «.  Obbgo.    173 

ccKint  of  Eggletton  and  Son  amounted,  in  law,  to  a  payment  of 
the  cheek  bj  defendant,  and  defendant  had  the  right  to 
charge  said  check  to  the  account  of  Kershaw  A  Co.  before 
paying  the  check  in  this  suit;  and  if  the  jury  find,  from 
the  evidence,  that  defendant  charged  back  the  check  for 
9256,878.18  to  the  account  of  D.  Eggleston  and  Son  on  June 
14th,  still  the  right  of  defendant  to  charge  to  the  aoeount  of 
Kershaw  &  Co.  the  check  for  1256,878.18  before  paying  the 
check  in  suit  would  not  be  changed,  unless  the  jury  farther 
find,  from  the  evidence,  that  D.  Eggleston  and  Son  consented 
to  the  charging  back  of  the  check  to  their  account  on  Jane 
14th.  The  mere  fact  that  the  check  for  $256,878.18  was  not 
charged  to  Kershaw  A  Co.  on  the  books  of  defendant  till  after 
the  check  in  suit  was  presented,  if  the  jury  find  such  to  be 
the  fact,  will  not  entitle  plaintiffs  to  recover,  unless  the  jury 
find,  from  the  evidence,  that  after  charging  to  Kershaw  A 
Co.  the  check  for  $256,878.18  there  was  sufficient  money  to 
the  credit  of  Kershaw  A  Co.  to  pay  the  check  in  suit" 

As  has  been  seen,  the  check  Kershaw  A  Co.  gave  to  D.  Eg;- 
gleeton  and  Son  was  presented  to  the  bank  for  payment,  prop* 
erly  indorsed  by  the  payees.  The  bank  received  the  check| 
stamped  it,  paid  it,  and  placed  the  amount  thereof  to  the 
credit  of  D.  Eggleston  and  Son  upon  the  boolu  of  the  bank. 
This  must  be  regarded  as  a  payment  of  the  check.  The  trans* 
action  was  as  complete  a  payment  as  if  the  bank,  when  the 
check  was  presented,  had  paid  in  money  the  amount  thereof 
into  the  hands  ol  D.  Eggleston  and  Son,  and  they,  in  turn,  had 
deposited  the  money  in  the  bank  to  their  credit  When  the 
check  was  presented  and  accepted  by  the  bank  and  canceled, 
and  deposited  to  the  credit  of  D.  Ei^leston  and  Son,  as  between 
the  depositors  and  the  bank,  the  transaction  was  closed,  and 
the  bank  had  no  authority  afterward,  without  the  consent  of 
D.  Eggleston  and  Son,  to  charge  the  check  back  to  their  ao» 
count    That  act,  without  such  consent,  waaa  nullity. 

In  OddU  T.  National  City  Bank,  45  N.  Y.  785,  6  Am.  Rep. 
160,  the  court,  in  discussing  a  transaction  of  this  character, 
«aye:  ^Here  the  plaintiffs  clearly  put  in  the  check  as  a  de* 
posit,  and  the  defendants  as  dearly  received  it  as  such,  and 
credited  the  plaintiffs  with  it  The  credit  on  the  deposit  ticket 
was  as  significant  an  act,  evincing  the  consent  of  the  defend* 
ants  to  the  payment  of  it,  as  if  made  upon  the  pass-book  of  the 
plaintiflii  and  entered  upon  the  books  of  the  bank.  Financial 
business  is  transacted  at  banks  in  large  amounts  with  great 
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rapidity,  but  according  to  deflnita  and  certain  rales,  wbich  are 
well  Qnderstood  and  acted  npon  by  tboee  engaged  in  that  ban- 
ness.  Very  little  is  said  but  very  much  is  underetood,  and 
there  is  an  absence  of  all  formalities  which  tend  to  embarraas 
the  facility  of  doing  the  business.  In  determining  the  legal 
effect  of  such  transactions,  we  must  apply  the  same  rules  appli* 
cable  to  all  contracts  and  business  affairs,  and  effectuate  and 
carry  out  the  intention  of  the  parties,  to  be  gathered  from 
their  acts  and  declarations  and  the  accustomed  and  under- 
stood course  of  the  particular  business.  Applying  these 
rules,  there  can  be  no  doubt  but  there  was  an  express  demand 
on  one  side,  and  consent  on  the  other,  that  this  check  should 
be  placed  to  the  credit  of  the  plaintiffs  as  a  deposit.  The  le- 
gal effect  of  the  transaction  was  precisely  the  same  as  though 
the  money  had  been  first  paid  to  the  plaintiffs  and  then  de- 
posited. When  a  check  is  presented  to  a  bank  for  deposit, 
drawn  directly  upon  itself,  it  is  the  same  as  thoagh  payment 
in  any  other  form  was  demanded.  It  is  the  right  of  the  bank 
to  reject  it,  or  to  refuse  to  pay  it,  or  to  receive  it  conditionally, 
as  in  Pratt  ▼.  FooU,  9  N.  Y.  463;  but  if  it  accepts  such  a 
check,  and  pays  it,  either  by  delivering  the  currency  or  giving 
the  party  credit  for  it,  the  transaction  is  closed  between  the 
bank  and  such  party,  provided  the  paper  is  genuine.'^ 

In  Morse  on  Banking,  page  321,  it  is  said:  *'But  if,  at  the 
time  the  holder  hands  in  the  check,  he  demands  to  have  it 
placed  to  his  credit,  and  is  informed  that  it  shall  be  done,  or 
if  he  holds  any  other  species  of  conversation  which  practically 
amounts  to  demanding  and  receiving  a  promise  of  a  transfer 
of  credit  as  equivalent  to  an  actual  payment,  the  effect  will 
be  the  same  as  if  he  had  received  his  money  in  cash,  and  the 
bank's  indebtedness  to  him  for  the  amount  will  be  equally 
fixed  and  irrevocable." 

In  National  Bank  v.  Bwrkhardt,  100  U.  S.  686,  the  quota* 
tion  from  Morse  and  the  case  of  Oddie  v.  National  City  Bank^ 
45  N.  Y.  735,  6  Am.  Rep.  160,  are  quoted  with  approval,  andr 
the  doctrine  therein  announced  fully  sanctioned.  Where  a 
check  is  offered  as  a  deposit,  and  received  as  such,  the  check 
being  genuine,  in  the  absence  of  fraud  the  bank  becomes  the 
debtor  of  the  depositor,  and  the  title  of  the  deposit  passes  to 
the  bank;  and  no  reason  is  perceived  why  the  transaction 
should  not  be  conclusive  and  an  executed  one  between  the 
two  parties.  Indeed,  any  other  rule  would  embarrass  the 
transaction  of  business  between  banks  and  their  depositors. 
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From  what  has  been  said,  if  we  are  correct,  it  follows  that 
the  court  erred  in  refusing  the  instruction. 

Something  has  been  said  in  regard  to  the  fact  that  the  check 
given  to  D.  Eggleston  and  Son  had  not  been  actually  charged 
to  Kershaw  A  Co.  on  the  books  of  the  bank  until  after  the 
check  involved  was  presented  and  payment  demanded.  We 
do  not  regard  this  as  a  controlling  element  in  the  case.  This 
was  a  matter  of  book-keeping,  and  the  rights  of  the  parties  are 
not  to  be  determined  merely  from  the  manner  in  which  books 
are  kept.  When  the  check  in  question  was  presented,  the 
question  was,  whether  Kershaw  &  Co.  at  the  time  had  funds 
in  the  bank  sufficient  to  pay  it.  If  they  had,  the  bank  was 
bound  to  pay  the  check;  otherwise,  not  In  determining  this 
question  the  bank  had  the  right  to  take  into  consideration  a 
check  drawn  by  Kershaw  &  Co.,  which  had  in  good  faith  been 
previously  paid,  although  such  check  remained  on  a  spindle 
in  the  bank  and  had  not  been  entered  up  by  the  book-keeper. 
In  other  words,  when  a  check  is  presented  to  a  bank  for  pay* 
nient,  the  bank  will  take  into  consideration  all  the  funds 
which  it  has  received  from  the  drawer  subject  to  check  to  that 
time,  and  the  total  amount  of  all  sums  up  to  that  time  which 
it  has  paid  out  on  his  account.  A  balance  thus  ascertained 
will  determine  the  obligation  of  the  bank  to  pay  or  its  right 
to  refuse  payment,  regardless  of  the  fact  whether  the  amounts 
deposited  or  the  checks  paid  may  have  reached  the  bank 
ledger  or  not. 

For  the  errors  indicated,  the  judgments  of  the  appellate  and 
circuit  courts  will  be  reversedi  and  .the  cause  will  be  remanded 
to  the  circuit  court  ' 

BAVxntQ  —  Grsoks — Diposit.  —  Where  a  bank  reoeires  from  the  payts 
a  genuine  obeok  drawn  upon  itself  byaonatomer,  aa  a  depoeit»  it  becomea  at 
once  the  debtor  of  the  depositor  for  the  amonnt;  Oddk  ▼•  Naikmal  Bank,  45 
N.  Y.  735;  6  Am.  Bep.  160.  The  oontrary  dootrine  is  held  in  National  eTe. 
TruMi  Co,  ▼.  McDonald^  51  GaL  64;  21  Am.  Rep.  697.  So  a  check  as  a  de- 
posit does  not  establish  the  relation  of  debtor  by  the  bank  to  the  depositors 
FirH  NaL  Bank  ▼.  CfreemriUe  NaL  Bank^  S4  Tex.  40;  Retpp  ▼.  National  Bank^ 
136  Pa.  Stb  426.  Gheoks  or  other  eridences  of  debt  aooepted  by  a  bank  in 
good  faith  aa  deposits^  and  credited  as  so  mnoh  money,  transfer  their  title 
to  the  bank,  and  it  becomea  legally  liable  to  the  depositor  as  for  so  mncb 
money:  Watmm  ▼.  Lamb,  120  Ind.  514;  16  Am.  St  Rep.  342,  and  note;  and 
ao  a  bank  that  has  received  money  from  a  customer  and  credited  it  to  him  on 
its  bookib  caunot  be  afterward  heard  to  say  that  it  belongs  to  some  one  else: 
I^-8t  NaL  Bank  ▼.  Maaon,  05  Pa.  St  113;  40  Am.  Rep.  632.  See  also  Baileg 
r.  PardMge,  134  IlL  18& 

Banks  —  Liabilttt  to  Pat  Ohioks  Drawn  bt  Dbposftors:  See  Lpmek 
w.  X%ni  NaU  Bakk^  107  N.  Y.  179;  1  Am.  8t  Rep.  603,  and  note. 
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PM  IM.TWOIB,  a.] 

Railwatb  —  Floodb.  —  A  rmilroad  oompany,  in  comirueting  aod  Maintain* 
ing  embankmentt  bordering  apoa  a  watereoima,  la  boaod  nol  only  t» 
anticipate  and  proride  for  the  flow  of  the  natural  riae  aod  fall  of  tba 
watera  daring  the  year,  bat  also  for  the  flooda  and  freaheta  whioh  oooar 
at  longer  perioda  or  intenrali,  and  which,  from  having  been  knowA  ^to 
oecar,  may  reaaoaably  be  ezpeeted  again. 

Bazlwats  —  Floom  —  DuTT  TO  Pbotidb  aoaimbt.  •—  Althoagh  a  raia&ll 

*  may  be  more  than  ordinary,  yet  if  it  be  anch  as  haa  oooaaionally  oocnrred 
at  irregalar  intervals,  it  ia  to  be  foreseen  that  it  may  occur  again,  aad  it 
is  the  duty  of  those  changing  or  restraining  the  flow  of  water  to  pnnrido 
against  the  oonseqnenoes  that  wiU  resolt  from  ik 

Bailwatb  —  Fu>oi»  —  LiABiLrrT  los  Ihjouxs  Ribultiko  ntow.— Iii«a 
action  against  a  raibroad  company  to  recover  damages  for  the  obatmciioa 
of  the  flow  of  water  in  a  stream  by  an  embankment  and  thereby  ovor- 
flowing  adjoining  Unda,  the  company  ia  liable  if  it  haa  not  provided  for 
the  escape  of  the  water  of  such  anvsoal  or  axtcasffdinary  floods^  as  it 
should  reasonably  have  antiotpated  wonld  ooeaaionaUy  oooar  in  tiM  fa* 
tare,  because  they  had  occasionally  oconrrad  at  interval^  t^owgh  €l 
irregalar  duration,  in  the  past 

FoUard  and  Wemeff  for  the  ftppellank 
James  M»  Hay^  for  the  appellee. 

ScHOLFiBLD,  J.  Tbis  is  an  action  for  negligence  in  oon- 
siructing  and  maintaining  an  embankment  for  a  railroad  track 
over  tbe  bottom  lands  bordering  a  watercoune,  whereby  water 
that  would  otherwise  have  flowed  away  was  backed  and  thrown 
upon  lands  possessed  by  the  plaintiff,  and  his  crops  growing 
thereon  were  damaged.  The  defendant  pleaded  not  gnilty, 
and  upon  the  trial  endeavored  to  prove  that  the  backing  of 
the  water  upon  the  lands  possessed  by  the  plaintiff  and  doing 
the  injury  complained,  of  was  caused  by  an  extraordinary 
rainfall. 

At  the  request  of  the  defendant  the  coort  submitted  the  fol- 
lowing interrogatory  to  the  jury,  namely:  ^^ Was  the  plaintiff's 
damage  which  is  compl  lined  of,  the  direct  result  of  an  extra- 
ordinary rainfall  on  June  16,  1888? ''  The  jury  returned  a. 
verdict  in  favor  of  the  plaintiff,  but  neglected  to  return  any 
answer  to  the  interrogatory.  The  defendant  then  moved  the 
court  to  require  the  jury  to  again  retire  to  their  room  and 
agree  upon  an  answer  to  the  interrogatory,  and  return  it  into 
court  with  their  verdict;  but  the  court  overruled  the  motloa 
and  gave  judgment  upon  the  verdict,  and  this  ruling  presents 
the  only  question  for  our  determination  upon  this  record. 
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We  think  the  quefttion,  as  submitted,  was  immaieriaL 
language  may,  indeed,  be  found  seeming  to  hold  otherwise 
in  MeOoy  y.  Danley,  20  Pa.  8t  89;  67  Am.  Dee.  680,  and  PUU^ 
hurg  etc.  Ry  Co.  t.  GiUdand,  56  Pa.  St.  445;  94  Am.  Deo.  97; 
bat  we  think  the  mle  is  more  accurately  stated  in  Oray  t. 
Harris,  107  Mass.  492,  9  Am.  Rep.  61,  and  Mayw  of  New  York 
▼.  Bailey f  2  Denio,  433.  In  the  former  case,  which  was  an 
action  for  injuries  to  plaintiff's  coal  yard  by  maintaining  a 
mill-dam  in  an  unsafe  condition,  it  was,  among  other  thingSy 
said:  ''And  it  is  not  enough  that  the  dam  is  sufficient  to  re- 
sist ordinary  floods,  for  if  the  stream  is  occasionally  subjeot 
to  great  freshets,  those  must  likewise  be  guarded  against,  and 
the  measure  of  care  required  in  such  cases  must  be  that  which 
«  discreet  person  would  use  if  the  whole  were  his  own.  In 
Mayor  of  New  York  r.  Bailey^  2  Denio,  488,  it  was  held  that 
the  dam  should  be  sufficient  to  resist  not  merely  ordinary 
freshets,  but  such  extraordinary  floods  as  may  be  reasonably 
anticipated."  So  in  Niehde  t.  Mor%land,  2  L.  R.,  Ex.  D.  1» 
where  the  action  was  for  permitting  water  to  escape  from  ar- 
tificial lakes  upon  the  defendant's  land,  and  to  thereby  destroy 
certain  bridges,  and  the  defense  was  that  the  injury  was 
caused  by  the  act  of  God,  it  was  said:  ''However  great  the 
flood  had  been,  if  it  had  not  been  greater  than  floods  that  had 
happened  before  and  might  be  expected  to  occur  again,  the 
defendant  might  not  have  made  out  that  she  was  free  from 
fanlt;  but  we  think  she  ought  not  to  be  held  liable  because 
she  did  not  prevent  the  effect  of  an  extraordinary  act  of  na* 
tare  which  she  could  not  anticipate."  This  is  quoted  with 
approval  in  Niiro^Phoephate  etc.  Co.  t.  London  ote.  Docks  Co.^  9 
lb  B.,  Ch.  Div.  616,  and  it  is  observed  in  the  latter  case,  that 
**  to  say  that  a  thing  could  not  reasonably  have  been  antioi* 
pated,  is  to  say  that  it  is  the  act  of  God." 

The  principle  dearly  is,  that  although  a  rainfall  may  be 
more  than  ordinary,  yet  if  it  be  such  as  has  occasionally  oo^ 
curred,  and,  it  may  be',  at  irregular  intervals,  it  is  to  be  fore- 
seen that  it  will  occur  again,  and  it  is  the  duty  of  those 
changing  or  restraining  the  flow  of  water  to  provide  against 
the  consequences  that  will  result  from  it  It  is  within  the 
knowledge  of  all  who  have  long  resided  in  this  state,  that  our 
streams  are  occasionally  subject,  sfter  intervals  which  are 
sometimes  ot  shorter  and  at  other  times  of  longer  duration,  to 
great  floods,  occasioned  by  very  heavy  rainfalls,  and  their 
heights  are  known  by  those  who  have  felt  interested  in  them. 
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Such  riunfalls  were  not  osaal  and  ordinary,  bnfc  they  were  iuh 
usual  and  beyond  ordinary,  —  i.  e.,  they  were  extraordinary; 
and  yet  it  is  just  as  certain  that  like  rainfalls  will  occur  in 
the  future  as  it  is  that  the  same  laws  of  nature  by  which  they 
are  produced,  and  the  same  conditions  to  be  affected  by  those 
laws,  will  continue  to  exist  in  the  future  as  they  have  in  the 
past.  Though  of  rare  occurrence,  such  rainfalls  are  not  phe* 
nomenal,  and  therefore  beyond  reasonable  anticipation,  and  it 
is  hence  but  the  prudence  that  a  discreet  man  would  exercise 
in  bis  own  affairs  to  provide  against  injury  from  them.  The 
question,  then,  is  not  whether  appellant  has  sufficiently  pro* 
vided  for  the  escape  of  the  water  of  ordinary  floods,  but  has  it 
provided  for  the  escape  of  the  water  of  such  unusual  or  extra- 
ordinary floods  as  it  should  have  anticipated  would  occasion- 
ally occur  in  the  future,  because  they  had  occasionally  occurred 
after  intervals,  though  of  irregular  duration,  in  the  past.  The 
question,  as  submitted,  omitted  the  very  material  qualifica* 
tion  that  the  rainfall  was  so  great  or  extraordinary  that  it 
could  not  have  been  reasonably  anticipated,  and  without  this 
it  was  inconsequential. 
The  judgment  is  affirmed. 

RAn^ROADS  —  Floods  —  Duty  to  Pbovids  ahaihvt.  — If  during  fmhets 
water  is  oolleoted  in  large  qaantities  and  foroed  in  a  well-defined  eluuinel, 
a  railroad  oompany  maintaining  an  embankment  there  most  provida  a  anii- 
able  outlet  to  it:  S<noe  ▼.  St.  Paul  etc  Ity  Co,,  41  Minn.  884;  16  Am.  8k 
Rep.  706,  and  note.  A  railroad  on  the  bank  of  a  riyer  which  ereota  an  em- 
bankment which  inoreaaes  the  oTerflow  in  times  of  flood  upon  the  landa  of 
an  opposite  proprietor  to  hia  injury,  ia  liable  in  damagea  therefor:  O'Ootmett 
▼.  B(ui  7VftiM«i0e  etc  B^y  Co.,  87  Oa.  246;  87  Am.  St.  Rep.  246,  and  note; 
Bailway  Co.  t.  JfoMfium,  90  Tenn.  167;  26  Am.  St  Rep.  670t  and  note  with 
eaiea  collected.  A  railroad  must  construct  its  euWerta  so  as  to  carry  off  aU 
the  water  under  all  ordinary  circumstances  likely  to  aoome  in  the  usual 
oourse  of  nature,  e^en  to  the  extent  of  such  heavy  rains  as  may  ordinarily 
be  expected,  being  of  occasional  oooorrenoe,  but  is  not  bound  to  provide  for 
orerflows,  the  result  of  extraordinary  and  unusual  rainfalls;  Bmerjf  ▼.  Ra^ 
kigheic  J2.  JK.  Oft.,  102  K.  C  209;  11  Am.  8k  Rep.  727,  and  note;  PkOadeU 
phia  etc  B.  B.  Oo.  w.  DavSi,  9%  Ud.  21^1  6  Am.  St  Rep.  440»  and  aota. 


Oct  189L]         LiOARB  V.  City  of  CHicAoa  179 


LiGABB  u  City  of  GHicAoa 

MuNioiPAL  CoBPORinom— Obdi]iaiicu.~Wkxv  Two  OKontMMom  (or 
the  widening  of  a  sfcnet  an  passed  on  tho  mom  day  and  tha  lail  one 
axprossly  refers  to  and  is  by  its  terms  dependent  npon  the  adoption  and 
enforcement  of  the  firsts  and  requires  that  the  entire  expense  of  enfor- 
eioK  both,  ind  all  damages  which  may  be  adjudged  against  the  city,  shall 
be  paid  by  certain  railroad  oompenies  in  whose  interest  tha  ordinanoeo 
are  passed,  they  will  be  treated  as  a  single  and  entire  sohene. 

BzEBRs — BioBT  OF  MmnciPALTTT  TO  Oraut  EzaLUSITB  UsB  Of,  —  Un- 
der  legislatire  authority  authorising  railroad  tracks  to  be  laid  in  atreetib 
a  mnnioipality  has  no  power  to  grant  the  exolusiTS  use  of  a  street  to  a 
railroad  company.  ^ 

8TBXR8  —  RlOBT  OF    HVHXOIPlUTr   TO    G&4ST  USB  OF  TO  BAILWATB. — 

A  municipality  may  authorise  the  laying  of  railroad  tracts  in  its 
streets,  but  in  thus  permitting  them  to  be  used  the  dty  has  no  right  to 
so  obatroct  the  streets  as  to  deprive  the  public  and  adjacent  property* 
bidders  of  their  use  as  streets.  The  primary  object  of  a  street  ii  for  or- 
dinary passage  and  travel,  and  the  public  and  individuals  oannot  ba 
rightfully  deprived  of  such  usa 

ai'M.aai's  —  UssB  —  AasissmifTB  fob  what  PuBPoais  Lawful.  —  Muniol- 
paiities  are  empowered  to  lay  out^  open,  and  improve  streets  only  for  such 

a  public  use  that  persons  and  property  within  the  municipality  might  ba 

legitimately  assessed  or  taxed  to  pay  therefor.     Persons  and  property 

oannot  be  legitimately  taxed  for  the  right  of  way,  or  the  making  and 

improving  of  a  road  for  a  railroad  company  alone.    A  street  which  haa 

been  improved  and  maintained  by  a  city  cannot  by  it  be  granted  to  an 

exclusive  use  for  which  it  has  no  authority  to  lay  out,  open,  or  improve  it. 

Shuisbt  Domain.  — Statutbs  Covfxxumo  Powaa  to  exercise  the  right  of 
•minent  domain  are  to  be  construed  strictly,  aud  unless  both  the  letter 
and  the  spirit  of  the  statute  relied  upon  dearly  confer  tha  olaimed 
power,  it  oannot  be  exercised. 

Kmivxht  Domain.  — In  GoNarEuiNo  SrATurxa  OoNFBRmiNO  Powxb  to  exer- 
eiae  the  right  of  eminent  domain,  the  question  is  not  as  to  whether  or 
not  the  person  or  corporation  seeking  to  exerolM  it  might  not  do  so  with 
Bs  great  safety  to  persons  and  property  as  any  other  person  or  corpora* 
tion,  or  whether  it  would  work  out  an  equitable  result  to  allow  a  partio* 
vlar  person  or  corporation  to  exercise  it  in  a  given  case.  The  question 
Is  purely  one  of  legal  power.  That  person  or  corporation  which  tha 
^  atatnte  says  may  exercise  it  for  a  stated  pnrpoee,  may  exercise  it  for 
that  purpose,  but  for  no  other,  and  no  other  person  or  oorporation  not 
thus  authoriaed  can  exercise  it  for  that  purpose. 

BntBvrs  —  Mvnioipal  Contbol  ovxb.  —  A  city  cannot^  under  authority  to 
oondemn  property  for  streeta^  condemn  it  for  a  railroad  track  excinsively. 
The  city  oannot  do  indirectly  by  mere  change  in  form,  that  which  it 
oannot  do  directly.  Hence  it  cannot  oondemn  property  for  strsati  aad 
afterward  by  a  grant  of  power  allow  railroad  tiacks  to  be  laid  mpos  1^ 
to  the  extent  of  excluding  all  other  uses. 

Watbbwats  —  Municipal  Control  ovbb.  —  Whsn  a  franchise  is  granted 
by  a  eity  to  oonstrnot  ways  or  streets  across  a  navigable  waterway, 
tbero  is  no  implied  right  to  destroy  tha  waterway.     It  must  be  so 
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M^i^ad  'thai  Iti  aM  will  nol  be  nnneceamily  Impdrsd.  Th«  right  if 
navigadoQ  and  tha  right  of  oroacing  the  waterway  an  eqiud. 
Watkrwats  — MuKiciPAi.  CoRTftOL  OTXB.  — A  citj,  voder  iti  power  to 
lay  out,  open,  and  improve  atreeta,  haa  no  implied  power  to  aathoriaa 
the  taking  or  destraotion  of  a  navipiable  watercoarae.  To  aathotte 
such  taking  or  deatraction*  expreaa  power  in  the  mtj  to  graat  tlw  figbt 
moat  be  shown. 

Petition  of  the  city  of  Chicago  to  widen  a  street  therein, 
known  as  Archer  Avenue,  and  for  this  purpose  to  condemn 
certain  parcels  of  land  adjacent  thereta  This  proceeding 
was  based  upon  two  ordinances,  passed  by  the  city  authori* 
ties  on  the  same  day,  vis.,  August  1, 1889,  the  first  of  which 
was  as  follows:  — 

^^OBDINANCB    FOR    THS    WIDENING    OF    ABCHEB    AYSNUS. 

•*  Be  it  ordained  by  the  council  of  the  city  of  Chicago: — 
^  Section  1.  That  the  portion  of  Archer  Avenue  lying  be* 
tween  a  point  on  the  south  line  of  said  avenue,  one  hundred 
(100)  feet  east  of  the  east  line  of  Bushnell  Street  and  the 
easterly  line  of  Sanger  Street,  be  and  the  same  is  hereby 
ordered  widened  as  follows,  viz.:  By  taking  or  appropriating 
therefor  the  land  on  the  south  side  of  said  avenue  lying  north 
of  the  following  described  line:  Beginning  at  the  said  point 
on  the  south  line  of  Archer  Avenue  about  one  hundred  (100) 
feet  east  of  the  east  line  of  Bushnell  Street,  and  running 
thence  southwesterly  on  a  curve  to  the  right  to  the  southwest 
corner  of  lot  two  (2),  block  nine  (9),  South  Branch  Addition; 
thence  west  on  a  straight  line  to  a  point  on  the  west  line  of 
Wallace  Street,  situated  one  hundred  (100)  feet  south  of  the 
south  line  of  Archer  Avenue;  thence  westerly  on  a  curve  to 
the  right  to  a  point  on  the  east  line  of  lot  ten  (10),  in  block 
eleven  (11),  in  South  Branch  Addition  to  Chicago,  situated 
about  fifty  (50)  feet  south  of  the  south  line  of  Archer  Avenue; 
thence  southerly  along  the  southeasterly  line  of  said  lot  ten 
(10)  to  the  northerly  line  of  McGregor  Street;  thence  westerly 
along  the  northerly  line  of  McGregor  Street  to  its  intersection  ^ 
with  Archer  Avenue. 

'*  Sec.  2.  Any  legal  proceedings  necessary  to  accomplish 
the  widening  of  Archer  Avenue,  as  aforesaid,  are  hereby  au- 
thorized, and  the  counsel  to  the  corporation  is  hereby  directed 
to  file  a  petition  in  a  court  of  competent  jurisdiction  in  Oook 
County,  Illinois,  in  the  name  of  the  city  of  Chicago,  praying 
that '  the  just  compensation  to  be  made  for  private  property 
to  be  taken  or  damaged  for  said  improvements  or  purpose 
specified  in  this  ordinance  shall  be  ascertained  by  a  jury/ 
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and  to  file  a  supplemental  petition,  in  aocordanoe  with  the 
provisions  of  section  53  of  article  9  of  an  act  of  the  general 
assembly  of  the  state  of  Illinois  entitled  'An  act  to  provide 
for  the  incorporation  of  cities  and  villages.' 

'*  Sec  8b  The  improvement  hereby  ordered  shall  be  made, 
and  the  cost  thereof  paid  for,  by  a  special  assessment  to  be 
levied  upon  the  property  benefited  thereby,  to  the  amount  that 
the  same  may  be  legally  assessed  therefor,  and  the  remainder  of 
such  cost  to  be  paid  by  general  taxation,  in  accordance  with 
article  9  aforesaid. 

*'  Sec  4.  This  ordinance  shall  be  in  force  from  and  after 
its  passage.** 

The  following  are  the  material  parts  of  the  second  ordi* 
nance  relating  to  the  same  matter. 

''  Sec  5.  Whereas,  an  ordinance  has  been  introduced  and 
is  now  pending  in  the  city  council  for  the  widening  of  Archer 
Avenue,  between  Bushnell  Street  and  Sanger  Street,  by  appro- 
priating therefor  the  land  on  the  south  side  of  said  avenue 
lying  north  of  the  following  described  line,  to  wit:  beginning 
at  a  point  on  the  south  line  of  Archer  Avenue,  about  one  hun- 
dred (100)  feet  east  of  the  east  line  of  Bushnell  Street,  and 
running  thence  southwesterly  on  a  curve  to  the  right  to  the 
southwest  corner  of  lot  two  (2),  block  nine  (9),  South  Branch 
Addition;  thence  west  on  a  straight  line  to  a  point  on  the  west 
line  of  Wallace  Street  situated  one  hundred  (100)  feet  south 
of  the  south  line  of  Archer  Avenue;  thence  westerly  on  a  curve 
to  the  right  to  a  point  on  the  east  line  of  lot  ten  (10),  block 
eleven  (11),  in  South  Branch  Addition  to  Chicago,  situated 
about  fifty  (50)  feet  south  of  the  south  line  of  Archer  Avenue; 
thence  southerly  along  the  southeasterly  line  of  said  lot  ten 
(10)  to  the  northerly  line  of  McGregor  Street;  thence  westerly 
along  the  northerly  line  of  McGregor  Street  to  its  intersection 
with  Archer  Avenue.  Now,  in  case  said  ordinance  shall  go 
into  eflect  and  said  avenue  is  widened,  permission  and  author- 
ity are  hereby  granted  to  the  Chicago,  Madison,  and  Northern 
Railroad  Company,  its  lessees,  successors,  and  assigns,  to  lay 
down,  maintain,  and  operate  four  railroad  tracks,  and  to  the 
Chicago  and  Alton  Railroad  Company,  its  lessees,  successors, 
and  assigns,  to  lay  down,  maintain,  and  operate  two  railroad 
tracks  on  that  portion  of  Archer  Avenue,  when  widened  as 
aforesaid,  lying  between  the  two  following  lines,  to  wit:  one 
line  north  of  and  nearly  parallel  to  and  seventy  (70)  feet  dis- 
tant from  the  south  line  of  widened  Archer  Avenue,  as  said 
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line  is  above  described,  the  other  line  north  of  and  nearly 
parallel  to  the  said  described  line,  and  one  hundred  and  sixty 
(160)  feet  distant  therefrom.  The  permission  and  anthoritj 
granted  in  this  section  are  upon  the  condition,  however,  that 
DO  steam  railroad  track  shall  be  laid  down  or  maintained  on 
said  Archer  Avenue  between  Bushnell  Street  and  Sanger  Street, 
except  between  the  two  lines  last  above  described,  and  upon 
the  further  condition  that  the  cost  and  expense  of  procuring 
the  land  necessary  for  the  widening  of  Archer  Avenue  as 
aforesaid,  and  all  damages  occasioned  thereby,  and  the  cost  of 
grading  and  paving  the  same,  and  also  so  much  of  the  said 
street  adjoining  it  on  the  north  as  shall  be  occupied  by  the 
tracks  of  the  Chicago,  Madison,  and  Northern  Railroad  Com* 
pany  and  the  tracks  of  the  Chicago  and  Alton  Railroad  Com- 
pany, shall  be  paid  for  by  the  Chicago,  Madison,  and  Northern 
Railroad  Company,  and  a  special  assessment  for  the  aforesaid 
cost  and  expense  may  be  levied  solely  on  the  property  of  said 
railroad  company;  and  the  said  Chicago,  Madison,  and  North- 
ern Railroad  Company  shall  build,  at  its  own  expense,  in 
conformity  to  plans  to  be  approved  by  the  commissioner  of 
public  works,  along  the  south  side  of  its  roadway,  the  entire 
length  of  Archer  Avenue  which  it  shall  traverse,  a  substantial 
brick  or  stone  wall  twelve  (12)  feet  in  height,  with  stone  cop- 
ing, which  said  company  shall  keep  in  good  condition  and 
repair,  and  shall  also  construct  a  sidewalk  along  the  south 
side  of  said  wall  whenever  the  same  shall  be  ordered  by  the 
municipal  authorities  of  said  city. 

'*  Sec.  6.  The  rights  and  privileges  hereby  granted  to  the 
several  railroad  companies  herein  named  in  Archer  Avenue 
are  subject  to  the  rights  and  privileges  therein  of  the  Chicago 
City  Railroad  Company,  and  permission  and  authority  are 
hereby  granted,  upon  the  completion  of  the  widening  of 
Archer  Avenue,  as  aforesaid,  to  the  said  Chicago  City  Rail- 
road Company,  if  it  elects  so  to  do,  to  remove  their  tracks 
from  their  present  location  in  that  portion  of  Archer  Avenue 
so  to  be  widened,  and  to  relay  them  upon  the  south  seventy 
(70)  feet  of  Archer  Avenue  as  widened.  Provided,  however^ 
that  said  removal  shall  not  be  made  until  a  permit  therefor 
shall  be  obtained  and  the  proposed  location  of  said  tracks  on 
said  seventy  (70)  feet  has  been  approved  by  the  commissioner 
of  public  works,  and  said  tracks  shall  be  relaid,  subject  to  the 
approval  of  the  said  commissioner.  Such  removal  shall  be  a 
waiver  and  abandonment  of  the  rights  of  said  Chicago  City 
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Railway  Company  as  to  the  portion  of  Archer  Ayenne  from 
which  said  tracks  are  removed. 

**  Sec.  7.  All  that  portion  of  Ogden  Slip  lying  south  of  the 
north  line  of  Archer  Avenue,  as  the  same  shall  be  widened  as 
recited  in  section  5,  shall  be  permanently  filled  with  earth, 
4Lnd  the  cost  of  the  said  improvement  shall  be  paid  by  the 
Chicago,  Madison  and  Northern  Railroad  Company.  Pro* 
mdedy  that  the  order  of  the  city  coancil,  passed  September  17, 
1888,  be  and  the  same  is  hereby  repealed,  and  the  right  of  the 
Consumers'  Gas  Company  to  operate  and  maintain  the  switch 
tracks  on  the  south  side  of  Archer  Avenue  across  Butler 
Street,  also  across  Twenty-fourth  Place,  and  the  alley  between 
Twenty-fourth  Place  and  Twenty-fifth  Street,  is  hereby  con* 
firmed.  Provided^  that  the  said  Consumers'  Oas  Company 
shall  consent  to  the  closing  and  filling  of  said  Ogden  Slip,  and 
release  all  claim  to  damages  on  account  thereof.  Provided 
further^  that  said  Chicago,  Madison,  and  Northern  Railroad 
Company  shall  pay  the  city  of  Chicago  for  any  sewers,  drains, 
or  pipes  it  may  at  any  time  place  and  construct  on  said  prem* 
ises  now  known  as  Ogden  Slip,  and  all  the  cost  and  expense 
of  laying  the  same. 

^  Sec.  8.  Permission  and  authority  are  hereby  granted  to 
the  Chicago  and  Alton  Railroad  Company,  its  successors  and 
assigns,  to  lay  down,  maintain,  and  operate  two  main  railroad 
tracks,  with  necessary  switches,  on  ground  to  be  acquired  for 
the  purpose,  lying  north  of  and  adjacent  or  near  to  that  por* 
iion  of  the  said  Chicago,  Madison,  and  Northern  Railroad,  as 
herein  located,  which  lies  between  the  intersection  of  Grove 
Street  with  Archer  Avenue  and  a  point  on  Stewart  Avenue 
i)etween  Grove  Street  and  the  south  branch  of  the  Chicago 
River,  at  which  last-named  point  the  said  two  main  tracks 
may  be  connected  with  tracks  of  the  said  Chicago  and  Alton 
Railroad  Company,  now  laid  in  Stewart  Avenue,  and  to  cross 
for  that  purpose  all  intervening  streets  and  alleys. 

^  Sec.  9.  Permission  and  authority  are  also  hereby  granted 
to  the  Chicago  and  Alton  Railroad  Company,  its  successors  and 
■assigns,  to  relocate  its  tracks  between  the  east  side  of  Joseph 
fitreet  and  the  east  side  of  Waver  Street,  and  to  lay  down, 
maintain,  and  use  between  the  street  lines  last  mentioned,  on 
igrounds  now  owned  by  it  and  on  grounds  to  be  hereafter  ac- 
•quired  for  that  purpose,  lying  north  of  and  adjacent  to  the 
<3bicago,  Madison,  and  Northern  railroad,  as  herein  located, 
/our  main  tracks,  with  necessary  side-tracks,  turnouts,  and 
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•vitoliefl,  and  to  croes  for  the  parpose  all  intenrenlng  streeta 
and  alleys.  Pnmdedf  that  no  track  shall  be  laid  aoross  either 
of  sach  streets  or  alleys  north  of  the  present  location  of  the 
northerly  track  of  the  said  Chicago  and  Alton  Railroad  Com- 
pany now  laid  over  and  across  the  same.  When  the  tracks^ 
antborised  in  sections  8  and  9  of  this  ordinance  cross  any 
street  or  alley,  said  Chicago  and  Alton  Railroad  Company 
shall  keep  the  space  between  the  tracks  planked  or  paved,. 
and  when  said  tracks  cross  any  sidewalk  the  said  company^ 
shall  keep  the  sidewalk  in  the  spaces  between  the  tracks  iu 
good  repair.  All  the  provisions  of  this  ordinance  limiting  the- 
rights  and  fixing  the  obligations  of  the  Chicago,  Madison,  and 
Northern  Railroad  shall  be  equally  applicable  to  the  Chicago- 
and  Alton  Railroad,  except  those  provisions  relating  to  bnild- 
ing  the  viaduct  and  approaches,  the  wall  in  Archer  Avenue^ 
constructing  telegraph  communication,  and  filling  the  Ogden 
slip. 

*'  See.  10.  The  rights  herein  granted  are  upon  the  express- 
condition  that  the  said  Chicago,  Madison,  and  Northern  Rail* 
road  Company  shall  pay  to  the  city  of  Chicago  the  entire  cost 
and  expense  of  a  viaduct  over  Halsted  Street  and  approaches- 
thereto,  said  viaduct  and  approaches  to  be  the  width  of  the 
streets,  to  be  constructed  in  accordance  with  plans  to  be  afK 
proved  by  the  mayor  and  commissioner  of  public  works.  The 
north  approach  of  said  viaduct  shall  begin  in  Halsted  Street, 
at  or  near  the  south  branch  of  Chicsgo  River,  and  on  the 
south  side  thereof^  and  said  approach  and  viaduct  shall  he- 
constructed  south  along  Halsted  Street  to  Archer  Avenue, 
and  beyond,  with  approaches  in  Archer  Avenue,  making  aa 
little  interference  with  the  present  grade  of  Archer  Avenue  in 
crossing  as  shall  be  found  practicable.  It  is  ordered  that  said 
viaduct  shall  be  commenced  within  two  years  after  the  ao» 
ceptance  of  this  ordinance,  and  any  legal  proceedings  neces-^ 
sary,  by  way  of  condemnation  or  otherwise,  are  hereby  ordered 
to  be  taken.  The  said  company  shall  and  hereby  ag^rees  to* 
pay  all  costs  and  expenses  of  such  proceedings.  The  said 
Chicago,  Madison,  and  Northern  Railroad  Company  shall  and 
hereby  further  agrees  to  pay  to  the  city  of  Chicago  the  cost 
and  expense  of  the  construction  and  maintenance  of  a  viaduct 
and  approaches  on  Halsted  Street  and  Archer  Avenue,  aa 
aforesaid,  in  accordance  with  plans  to  be  approved  by  the 
mayor  and  commissioner  of  public  works,  and  the  said  com- 
pany shall  pay  all  damages  to  lots,  lands,  and  buildings,  and 
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anj  title  to  or  interest  thereiq,  or  to  the  occapancy  or  pee- 
Bession  thereof^  which  may  be  recovered  or  obtained  against 
the  city  of  Chicago  in  consequence  of  the  construction  of  said 
viaduct  and  approaches,  and  shall  also  pay  all  damages  that 
shall  accrue  to  property  owners  fronting  on  streets  whereon 
such  viaduct  or  approaches  may  be  erected  by  reason  of  the 
construction  of  said  viaduct  and  approaches.  Provided^  houh 
eMr,  that  the  south  approaches  on  Archer  Avenue  and  Hal* 
sted  Street  shall  be  constructed  so  that  the  grade  of  said 
approaches,  from  the  commencement  thereof  to  the  highest 
point  of  said  approaches  in  Archer  Avenue,  shall  be  one  foot 
of  rise  in  each  forty  lineal  feet,  and  from  the  north  line  of 
Archer  Avenue  to  the  south  end  of  said  viaduct  the  rise  per 
foot  shall  be  one  foot  in  every  thirty-two  lineal  feet. 

''Sec.  11.  Before  exercising  any  of  the  rights  hereby 
granted,  the  Chicago,  Madison,  and  Northern  Railroad  Com- 
pany shall  execute  to  the  city  of  Chicago  a  bond,  in  the  penal 
sum  of  one  hundred  thousand  dollars  ($100,000),  to  be  ap- 
proved by  the  mayor  and  comptroller,  conditioned  that  said 
company  shall  and  will  observe  and  perform  all  the  provisions 
of  this  ordinance,  and  shall  and  will  forever  indemnify  and 
save  harmless  said  city  of  Chicago  against  and  from  any  and 
all  damages,  judgments,  decrees,  costs,  and  expenses  of  the 
same  which  said  city  may  sufiTer,  or  which  may  be  recovered 
or  obtained  against  said  city  for  or  by  reason  of,  or  growing 
out  of  or  resulting  from,  the  passage  of  this  ordinance,  or  from 
any  act  or  acts  of  the  said  company  under  or  by  virtue  of  the 
privileges  of  this  ordinance.  Provided^  however,  that  the  said 
bond  shall  not  be  construed  to  limit  the  liability  of  said  com* 
pany  to  one  hundred  thousand  dollars  ($100,000),  but  the  said 
company  shall  be  liable  to  the  full  extent  of  every  liability 
imposed  by  this  section,  notwithstanding  the  amount  thereof 
may  exceed  one  hundred  thousand  dollars  ($100,000).  And 
it  IB  hereby  further  provided,  that  upon  the  recovery  of  any 
final  judgment  or  judgments  against  the  said  city,  as  afore- 
said, the  said  company  shall  immediately,  and  without  prior 
payment  of  such  judgment  or  judgments  by  said  city,  be  liable 
to  pay,  and  shall  pay,  the  amount  or  amounts  thereof  to  the 
said  city,  and  the  fact  that  the  said  city  may  not  have  paid 
such  judgment  or  judgments  shall  constitute  no  defense  on 
the  part  of  said  company." 
Ii  was  also  shown  that  in  widening  Archer  Avenue  it  would 
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be  neoainry  to  fill  in  and  shut  up  a  nayigable  waterway  known 
as  Ogden  Slip  in  the  city  of  Chicago. 

Ligare,  one  of  the  property  owners  aflfeoted  by  the  petition 
to  widen  Archer  Avenue  under  said  ordinances  filed  a  croea* 
petition,  resisting  the  right  of  the  city  thus  to  condemn  his 
property.  The  city  recovered  judgment  as  prayed  for  in  its 
petition,  and  the  court  adopted  the  verdict  of  the  jury  fixing 
the  compensation  and  damages  for  the  property  condemned 
and  taken. 

Plaintiff  in  error  appealed. 

0.  C  Bonney  and  R.  S.  Thompton^  for  the  appellant 
Elbert  JET.  Oary^  for  the  appellee. 

SoHOLFiBLD,  J.    It  is  to  our  minds  dear  that  both  ordi- 
nances before  us  in  this  case  are  but  partsof  a  single  and  entire 
scheme.    They  were  adopted  on  the  same  day,  and  the  latter 
expressly  refers  to,  and  is  by  its  terms  dependent  upon,  the 
adoption  and  enforcement  of  the  former,  and  it  requires  that 
the  entire  cost  and  expense  of  enforcing  both  ordinances,  and 
all  damages  which  may  be  adjudged  against  the  city  by  rea- 
son of  their  being  adopted  and  enforced,  shall  be  paid  by  the 
railroad  companies.    Moreover,  the  attempt  to  widen  Archer 
Avenue  for  the  limited  distance  and  in  the  peculiar  manner 
described  in  the  first  ordinance  is  manifestly  to  meet  a  local 
want  in  that  respect,  and  the  second  ordinance  conclusively 
shows  that  that  local  want  is  space  for  laying  down  additional 
railroad  tracks,  and  nothing  else.    It  is  also  of  some  signifi- 
cance, as  confirmatory  of  this  view,  that  the  petition  for  con- 
demnation alleges  that  the  first  ordinance  contemplates  the 
closing  and  filling  up  of  Ogden  Slip,  and  that  can  only  be  upon 
the  assumption  that  the  second  ordinance  is  supplemental  to 
the  first,  for  Ogden  Slip  is  not  mentioned  or  referred  to,  directly 
or  indirectly,  in  the  first  ordinance.    The  case  must  then  be 
treated  precisely  the  same  as  if  both  ordinances  had  been  em« 
bodied  in  one,  and  we  shall  therefore  treat  them  as  a  single 
ordinance  for  widening  a  street  in  the  manner  proposed,  and 
at  the  same  time  giving  the  use  of  all  the  old  street  at  the 
place  where  the  street  is  widened,  and  a  part  of  the  new  street 
added  by  the  widening,  exclusively  to  certain  railroad  com- 
panies for  laying  and  operating  their  tracks,  and  also  for  dos- 
ing and  filling  up  a  public  waterway. 

Archer  Avenue  is  sixty  feet  wide.    One  steam  railroad  track 
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is  now  laid  on  it  and  operated  by  the  Chicago  and  Alton 
Railroad  Company.  The  ordinance  adds,  at  the  point  nnder 
consideration,  one  hundred  feet  to  the  street,  and  takes  thirty 
feet  of  that  and  adds  it  to  the  sixty  feet,  making  ninety  feet, 
and  upon  this  authorizes  the  Chicago  and  Alton  Railroad 
Company  to  lay  and  operate  two  additional  tracks,  and  the 
Chicago,  Madison,  and  Northern  Railroad  Company  to  lay  and 
operate  four  tracks,  —  making  in  all  seven  tracks  to  be  laid 
and  operated  by  steam  engines  within  this  ninety  feet,  or  one 
track  for  every  twelve  and  six-sevenths  feet,  and  then  requires 
that  the  part  thus  to  be  used  shall  be  cut  off  from  the  remain- 
ing seventy  feet  of  the  street  to  be  added,  by  a  stone  or  brick 
wall  twelve  feet  in  height.  The  space  to  be  occupied  by  the 
railroad  tracks  has  also  a  line  for  street  cars  operated  within  it, 
but  permission  is  given  to  remove  that  to  the  seventy  feet 
south  of  the  wall. 

We  shall  take  no  time  to  demonstrate  that  the  sixty  feet  of 
old  street  and  the  thirty  feet  of  new  street  thus  to  be  occupied 
by  seven  steam  railroad  tracks  are  exclusively  devoted  by  the 
ordinance  to  the  use  of  railroad  companies.  Hemmed  in  by 
the  wall  on  the  one  side  and  by  the  buildings  or  inclosures  on 
private  property  on  the  other,  no  rational  being  would,  at  the 
risk  of  the  inevitable  dangers  from  passing  engines  and  cars, 
use  this  part  of  the  street  as  a  common  highway,  unless  un- 
der stress  of  most  extraordinary  circumstances.  It  is  not  ma- 
terial that  the  public  are  not,  by  the  words  of  the  ordinance, 
forbidden  the  use  of  this  part  of  the  street,  —  the  effect  of  the 
grant  is  inevitably  an  exclusion  of  all  but  these  railroads  from 
its  use,  and  the  law  deals  with  results  and  not  with  mere  forms 
in  such  matters. 

Undoubtedly  it  has  been  held  in  many  cases  in  this  court 
that  it  is  a  legitimate  use  of  a  street  to  allow  a  steam  railroad 
track  to  be  laid  and  operated  upon  it  when  there  is  legislative 
authority  therefor,  but  it  has  never  been  held  that  under  legis- 
lative authority  merely  authorizing  tracks  to  be  laid  in  streets 
it  is  competent  for  a  municipality  to  grant  the  exclusive  use 
of  a  street  to  a  railroad  company.  The  leading  case  on  this 
question  is  Mo$e8  v,  Pittsburgh  etc.  R.  R.  Co.^  21  111.  616.  It 
was  there  sought  to  enjoin  the  laying  of  a  railroad  track  in 
a  street,  and  it  was  held  that  it  was  admissible  for  a  common 
council,  invested  with  legislative  authority  to  that  end,  to  au- 
thorise a  railroad  track  to  be  laid  in  the  street,  because  streets 
are  for  no  exclusive  mode  of  passage  of  persons  and  property, 
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and  therefore  all  modes  may  be  tolerated.  The  gist  of  th» 
reasoning  is  in  the  following  sentenoe  from  the  opinion  of  the 
oourt:  **  A  street  is  made  fd^  the  passage  of  persons  and  prop- 
erty, and  the  law  cannot  define  what  exclosiye  means  of  trans* 
portation  and  passage  shall  be  used/' 

In  Stack  t.  East  St.  Louxb,  85  111.  377, 28  Am.  Rep.  619,  ac- 
tion was  brought  against  the  city  for  permitting  a  railroad 
company  to  obstruct  a  street  by  a  necessary  embankment 
made  for  its  tracks  in  approaching  a  bridge,  and  the  acUon 
was  maintained  upon  the  ground,  in  pfirt,  that  a  railroad 
company  cannot  be  allowed  to  exclude  other  uses  of  the  street^ 
and  it  was,  among  other  things,  said  in  the  opinion:  ^*  It  has, 
however,  been  held  that  a  city  or  village  may  aathoriie  the 
laying  of  railroad  tracks  in  their  streets,  —  that  such  a  use  ia 
not  inconsistent  with  the  trust  for  which  they  are  held  by  the 
city;  but  in  thus  permitting  them  to  be  used,  the  city  has  no 
right  to  so  obstruct  the  streets  as  to  deprive  the  public  and 
adjacent  property  holders  of  their  use  as  streets.    The  pri- 
mary object  is  for  ordinary  passage  and  travel,  and  the  public 
and  individuals  cannot  be  rightfully  deprived  of  such  use.'' 
To  like  effect,  also,  is  Chicago  etc.  Co,  v.  Qarrity^  116  111.  155, 
and  Olney  v.  Wharf  Co.,  115  111.  523;  56  Am.  Rep.  178;  and 
so  it  has  been  held  in  Missouri,  it  is  not  competent  for  a  city 
to  authorize  such  use  of  a  street,  dedicated  as  a  street,  as  will 
destroy  it  as  a  thoroughfare  for  the  public:  Dubach  t.  Hanni»  • 
bal  etc.  R.  R.  Co.,  89  Mo.  486.    See,  also,  LouisviUe  etc  Ry  Co. 
y.  City  of  Louisville,  8  Bush.  415. 

It  is  so  familiar  that  we  need  not  stop  to  demonstrate  it» 
that  cities,  villages,  and  towns  are  only  empowered  to  lay  out» 
open,  and  improve  streets  for  such  public  use  as  that  persons 
and  property  within  the  municipality  may  be  legitimately  as- 
sessed or  taxed  for  payment  therefor,  and  that  persons  and 
property  within  a  municipality  cannot  be  legitimately  assessed 
or  taxed  for  the  right  of  way,  or  the  making  or  improving  of  a 
road,  for  a  railroad  company  alone.  This  being  conceded, 
authority  will  in  vain  be  sought  for  a  municipality  to  devote 
a  street  which  has  been  improved  and  maintained  by  munici* 
pal  expense,  to  an  exclusive  use  for  which  it  has  no  authority 
to  lay  out,  open,  or  improve  it.  We  do  not  deny  that  the  city 
has  power  to  widen  streets,  generally,  and  that  when  it  has 
undertaken  to  do  so  the  motives  that  may  have  actuated  those 
in  authority  are  not  the  subject  of  judicial  investigation;  but 
the  purpose  for  which  a  thing  is  done  is  very  different  frooa 
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the  motives  which  may  have  actaated  thoee  by  whom  it  is 
done,  and  is,  in  the  present  instance,  a  legitimate  subject  of 
judicial  investigation,  for  the  right  to  exercise  the  power  of 
eminent  domain  is  in  all  cases  limited  by  the  purpose  for 
which  it  shall  be  exercised,  —  as  thus,  private  property  may 
be  condemned  for  public  use,  but  it  may  be  shown  that  the 
use  in  fact  is  not  public,  but  private:  Chicago  etc.  R,  R,  Co*  v. 
WUtse,  116  ni.  454;  ShoUr.  Oerman  Coal  Co.,  118  111.427;  59 
Am.  Rep.  879. 

Statutes  conferring  power  to  exercise  the  right  of  eminent 
domain  are  to  be  construed  strictly.  Unless  both  the  letter 
and  spirit  of  the  statute  relied  upon  clearly  confer  the  claimed 
power,  it  cannot  be  exercised:  Ea$t  8L  LouU  v.  St.  John^  47 
111.  463;  Chicago  etc.  R.  R.  Co.  v.  WUise,  116  IlL  454;  8hoU  v. 
German  Coal  Co.,  118  111.  427;  69  Am.  Rep.  879.  It  is  not  a 
question  whether  the  person  or  corporation  seeking  to  exercise 
it  might  not  do  so  with  as  great  safety  to  persons  and  prop* 
erty  as  any  other  person  or  corporation,  or  whether  it  would 
work  out  an  equitable  result  to  allow  a  particular  person  or 
corporation  to  exercise  it  in  a  given  case.  The  question  is 
purely  one  of  legal  power.  That  person  or  corporation  which 
the  statute  says  may  exercise  it  for  a  stated  purpose  may  ex* 
ercise  it  for  that  purpose,  but  for  no  other  purpose,  and  no 
other  person  or  corporation  not  thus  authorized  can  exercise 
it  for  that  purpose;  and  so  we  held  in  Chicago  etc.  R^y  Co,  v. 
Gott,  133  DL  657,  that  a  railroad  company,  under  authority 
to  condemn  property  for  its  right  of  way,  cannot  condemn  prop* 
erty  for  a  street  of  a  city;  and,  obviously,  if  this  be  true  the 
reverse  must  also  be  true, — a  city  cannot,  under  authority  to 
condemn  property  for  streets,  condemn  property  for  a  railroad 
track*  for  the  principle  must  be  the  same. 

But  may  the  city  here  do  indirectly,  by  mere  change  in  the 
form,  that  which  it  cannot  do  directly?  Although  the  city 
may  not  condemn  property  for  the  use  of  the  railroad  com* 
pany,  yet  inasmuch  as  it  may  allow  railroad  tracks  to  be  laid 
in  its  streets,  may  it  not  first  condemn  property  for  itself  and 
then  afterward  allow  the  railroad  tracks  to  be  laid  upon  it  to 
the  extent  of  excluding  all  other  uses?  But  we  have  seen  that 
under  the  power  merely  to  authorize  railroad  tracks  to  be  laid 
on  streets,  a  city  has  no  right  to  authorise  railroad  tracks  to 
be  laid  upon  streets  so  as  to  exclude  the  other  public  uses  of 
the  street  so  long  as  it  shall  remain  a  public  street,  and  here 
it  is  shown  that  the  condemnation  is  for  the  express  purpose 
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of  enabling  the  city  to  give  an  exclusive  use  of  a  part  of  the 
old  street,  and  thirty  feet  of  additional  BpacOv  to  the  exclusive 
use  and  occupation  of  railroad  companies.  The  substance  is 
not  to  be  lost  sight  of  through  any  mere  jugglery  in  the  use  of 
words.  This  proceeding  is,  in  fact,  not  for  the  dty,  but  for 
the  railroad  companies.  Between  condemning  for  the  railroad 
companies  and  condemning  for  the  city  to  then  give  to  the 
railroad  companies,  there  is,  in  legal  effect,  and  00  far  ae 
concerns  this  case,  no  difference,  —  they  are  precisely  the 
same  thing. 

We  also  fail  to  find  any  authority  in  the  law  to  oondema 
and  fill  up  Ogden  Slip.  The  evidence  is  much  less  satisfactory 
as  to  what  this  slip  is  than  it  should  have  been.     There  is 
enough,  however,  to  show  that  it  is  a  navigable  waterway, 
connected  with  the  south  branch  of  Chicago  River,  and  ap- 
purtenant to  appellant's  lots.    A  map  in  evidence  shows  its 
location,  and  it  was  spoken  of  by  witnesses,  without  objection, 
as  appurtenant  to  these  lots,  and  as  a  waterway.   Thus,  George 
M.  Bogue  said  he  had  examined  appellant's  lots  fronting  on 
Ogden  Slip;  considered  it  as  having  a  dock  frontage.  Edward 
Campbell  said  that  he  was  familiar  with  Ogden  Slip.  '*  Travel 
has  been  obstructed  by  vessels  heavily  laden  getting  stuck 
there  in  the  slip;  mostly  in  the  summer  time;  vessels  ladea 
with  coal.    The  slip  was  used  but  little  last  summer,  mostly 
by  canal  boats  for  the  stone  yard.     Larger  vessels  have  not 
used  the  slip  lately."      Edward  C.  Huling  said  that  appel* 
lant's  property  had  a  water  front,  and  could  receive  from  ships. 
"  The  closing  up  the  slip," —  i.  e.,  Ogden  Slip,  —  "  would  shut 
off  all  water  front."    There  are  other  references  in  the  testi* 
mony  of  the  witnesses  of  like  character,  but  these  we  think 
sufficient. 

The  right  of  navigation  and  the  right  of  crossing  the  water- 
way are  equal.  Both  are  to  be  exercised,  and  the  rights  of 
each  are  to  be  guarded:  IllinoiB  River  Packet  Co,  v.  Peoria  Bridge 
AsB^n^  88  111.  467.  When  a  franchise  is  granted  to  construct 
ways  or  streets  across  a  waterway,  there  is  no  implied  right 
to  destroy  the  waterway,  but  it  must  be  so  bridged  that  its 
use  will  not  be  unnecessarily  impaired:  Elliott  on  Roads  and 
Streets,  82  et  seq.  If  it  be  conceded  that  the  state  may 
authorize  the  taking  or  destruction  of  a  waterway  it  devolves 
on  those  who  claim  that  the  state  has  done  so,  to  show  it,  and 
since  that  is  not  done  by  simply  showing  power  to  lay  out« 
open,  and  improve  streets  across  waterways,  no  such  power  is 
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here  shown.  Power  is  given  the  city  by  the  thirty-first  clause 
of  section  1,  article  6,  chapter  24,  of  the  revised  statutes  of 
1874,  page  218,  **  to  construct  and  keep  in  repair  canals  and 
slipe  for  the  accommodation  of  commerce/'  but  we  have  found 
no  power  granted  to  the  city  to  close  them  and  fill  them  up. 

We  think,  construing  as  we  do  the  two  ordinances  as  one, 
the  condemnation  adjudged  is  for  a  purpose  unauthorised  by 
law,  and  the  court  erred  in  admitting  the  ordinances  in  evi- 
dence and  in  rendering  judgment  as  it  did. 

The  judgment  is  reversed. 

Cbaio  and  Bailbt,  JJ.,  dissenting. 


ICVMIOIPAL  CORPOBAnOllS  —  StBXITB,  EzOLVSITB  RiOm  YD  Usi  ov.  —  A 

mmieipal  oorporation  oumot*  without  clear  legUlfttiTe  authority,  grant  tha 
aselnsiTe  right  to  the  nee  of  streeta  for  oertain  purpoaea  to  aa  indiridiial  or 
eorporation:  (Xnchmati  etc  Itp  Cfo,  r.  TeUffraph  Asa'%  48  Ohio  St  890;  88 
Am.  St.  Rep.  869,  and  note;  Maifor  t.  ffouHom  etc  Wy  Ob.,  83  Tax.  848;  S8 
Am.  St.  Repb  679,  and  note  with  oaaea  ooUeoted. 

Railways,  Usb  ov  Strxrts  bt.  —The  right  giTen  to  a  railroad  to  lay  ita 
tracks  and  nse  them  in  one  of  ita  atreeta  ia  enbject  to  the  right  of  the  publio 
to  nse  snob  a  street:  Chicago  etc.  R.  R,  Co.  ▼.  Qninep,  136  UL  563;  29  Am.  St 
Rep.  334,  and  note;  Btueher  v.  Baai  DelroU  tie.  B*p  Co.,  90  Mioh.  413;  80 
Am.  Stb  Kepb  447,  and  note. 

SunrsNT  Domain — CoMsrRUonoN  of  Statutis  CoNiBRBoro  to  Ezsa- 
dSB  RiOHT  OF. —  The  exercise  of  the  right  of  eminent  domain  ia  in  deroga- 
tion of  priTate  rights^  and  the  authority  to  ezeroiaa  it  mnat  be  strioUy  eon* 
atmed:  Umoit  Appail,  65  Pa.  St.  16;  98  Am.  Deo.  722;  and  note;  Bird  f. 
WUmingUm  etc  R,  R,  Co,,  8  Rich.  Eq.  46;  64  Am.  Deo.  739,  and  note;  8kair^ 
▼.  Joknaon,  4  Hill,  92;  40  Am.  Deo.  259,  and  note;  Harding  t.  OoodleO,  8 
Terg.  40;  24  Am.  Dec  546;  Loekwood  ▼.  Oehleri,  127  K.  Y.  241.  See  note 
to  Appeal  <if  Sharon  I^p  Co,,  9  Am.  St  Rep.  141. 

Emikxht  DoMAur  —  Coitdemiiation  fob  Spsgial  Pvbposs. —  Land  eon- 
damned  and  taken  for  special  purposes  is  limited  to  anoh  pnrpooes  and 
cannot  be  appropriated  to  another  nse.  O'Neal  t.  Ciiiffif  Shermant  77  Tex. 
182;  19  Am.  St  Rep.  743;  FuUon  r.  Short  RotUt  etc.  Tranter  Co.,  85  Ky. 
840;  /  Am.  St  Rep.  619;  Lanee'e  Appeal,  55  Pa.  St  16|  88  Am.  Dae  72^ 
and  Botti  Ohieago etcBTpOtKr.  OaU,  183  DL  667. 
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SOHAFPNBR   V.    EhRMAK. 
{M  iLUMon,  UO.] 
Bahks— DAMAon  iDB  WBONOFI7LLT  Rirusiiio  TO  Pat  Ohiok.  — Wbos  • 
banker  refuses  to  pay  the  check  of  a  person  engaged  in  trade,  who  ham 
■nflicient  funds  on  deposit  for  that  parpoee^  ho  is  ontitled  to  snbstantini 
damages  without  proof  of  malice  or  special  injury  to  tho  dopositor. 

Jacob  Newman^  for  the  appellants. 

Blum  and  JSIum,  for  the  appellees. 

Wilkin,  J.    Appellants  were  bankers  in  the  city  of  Chicago. 
From  1886  to  May  31, 1888,  appellees,  in  the  course  of  their 
business  as  wholesale  and  retail  liquor  dealers  in  said  city, 
deposited  money  in  appellants'  bank,  and  from  time  to  time 
drew  checks  against  the  same.    On  the  fourth  day  of  said 
May  the  bookkeeper  of  the  bank  by  mistake  charged  two 
checks,  amounting  to  $125,  drawn  by  Ehrman  &  Co.,  to  ap- 
pellees, whose  account  on  the  bank's  books  stood  next  above 
that  of  said  Ehrman  &  Co.     By  this  mistake  appellees'  deposit 
was  shown  by  said  books  to  be  $125  less  than  it  in  fact  waa. 
On  the  twenty-eighth  of  that  month  appellees  drew  their 
check  on  the  bank  for  $249,  payable  to  the  order  of  the  firm 
of  Schufeldt  &  Co.,  which  was  duly  presented  on  the  same  day, 
through  the  clearing-house  at  Chicago,  and  payment  refused 
for  want  of  funds,  and  so  returned  through  said  clearing- 
house.   The  next  day,  the  holders,  Schufeldt  &  Co,  telegraphed 
appellees  of  the  refusal  of  the  bank  to  pay.    This  led  to  a 
careful  examination  of  the  account,  and  upon  comparing  ap- 
pellees' pass  or  deposit  book  with  the  books  of  the  bank,  the 
above-mentioned  mistake  was  discovered.    Thereupon   the 
bank  immediately  wrote  a  letter  to  Schufeldt  &  Ca  explain- 
ing how  the  error  had  occurred,  and  that  the  check  should 
have  been  paid,  appellees  having  sufficient  funds  in  the  bank 
at  the  time  it  was  presented,  for  full  payment    Appellees 
closed  their  account  with  the  bank  and  all  their  checks  were 
returned,  whereupon  they  discovered  that  payment  of  two 
other  checks  drawn  by  them  during  that  month  had  also  been 
refused  for  want  of  funds,  but  upon  being  presented  a  second 
time  were  paid,  they  having  between  the  first  and  second  pres- 
entations of  said  checks  made  deposits  sufficient  to  pay  tiiem* 
This  action  was  brought  by  appellees  against  appellants  to 
recover  damages  alleged  to  have  been  sustained  by  the  refusal  to 
pay  these  several  checks.  The  case  was  tried  in  the  circuit  cou  rt 
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0f  Cook  Coanty,  witbont  a  jary,  and  jadgment  rendered  for 
plainUffs  for  $450  and  costs  of  suit,  which  jadgment  has  been 
affirmed  hj  the  appellate  court 

Appellants  requested  the  circuit  court  to  bold^  as  a  propoel* 
tion  of  law  applicable  to  the  case,  that  to  entitle  plaintiffs  to 
recover  more  than  nominal  damages  they  must  prove  that 
they  had  sustained  actual  or  substantial  damages^  or  that  the 
defendants  acted  from  malicious  motives  in  refusing  payment 
of  the  checks  in  questioni  and  that  the  law  will  not,  without 
proof  of  special  damages,  presume  that  by  the  dishonoring  of 
the  checks  plaintiffs  sustained  specials  substantial  damages; 
bat  the  request  was  denied.  The  case  turns  upon  the  eor^ 
teotness  of  this  ruling. 

The  refusal  to  pay  these  cheeks  was  the  result  of  a  mere  er* 
tor  in  bookkeeping,  and  not  made  from  any  express  motive 
to  injure  appellees.  It  was  shown  on  the  trial,  by  other 
bankers,  that  such  mistakes  are  liable  to  occur  in  any  bank, 
snd  cannot  be  wholly  avoided.  One  of  appellees  testified 
on  this  trial  that  he  had  written  a  letter  to  the  payee  of  one 
of  said  last  named  checks,  residing  and  doing  business  in 
Philadelphia,  requesting  him'tohave  his  agent  call  upon  their 
firm,  which  agent  had  previously  called  on  them  to  solicit  or- 
ders, as  they  wished  to  porehase  goods,  but  he  never  received 
any  reply  to  the  letter,  never  saw  the  agent,  heard  nothing 
either  from  the  agent,  or  from  the  house,  or  any  other  person, 
concerning  said  check  or  said  letter.  He  also  testified  thai 
the  check  drawn  in  favor  of  said  Philadelphia  house  had  been 
protested  for  non-payment  when  payment  was  refused  on  the 
first  presentation.  This  was  the  only  evidence  ftyNa  which  it 
eoald  be  inferred  that  actual  loss  or  injury  resulted  from  the 
non-payment  of  either  of  said  checks,  and  it  would  not  be 
sufficient  to  sustain  a  judgment  for  more  than  nominal  dam- 
ages, if  substantial  damages  can  only  be  allowed  in  such 
cases  upon  proof  of  actual  damages  or  loss. 

The  question,  therefore,  is,  What  is  the  measure  of  a  bank* 
er's  liability  to  a  person  engaged  in  trade  for  a  refusal  to  pay 
his  check,  he  having  sufficient  funds  on  deposit  for  that  pur- 
pose, in  the  absence  of  evidence  of  malice  or  special  injury  to 
the  depositor?  Authorities  are  not  numerous  on  the  question, 
bnt  they  seem  to  be  uniformly  to  the  effect  that  more  than 
mere  nominal  damages  are  in  such  cases  recoverable.  The 
leading  case  is  that  of  Rolin  v.  Stewart^  14  Com.  B.  595.  In 
that  case  there  was  no  evidence  of  malice  in  fact  nor  of  special 
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damaRes;  bat  the  jury  were  told  that  they  ought  not  to  con«> 
fine  their  verdict  to  nominal  damages,  but  should  give  the 
plaintiffs  such  temperate  damages  as  they  should  judge  to  be 
a  reasonable  compensation  for  the  injury  they  must  have  sua* 
tained  from  the  dishonoring  of  their  checks,  and  the  jury  ac- 
cordingly, by  their  verdict,  gave  substantial  damages,  oi^ 
which  judgment  was  rendered  by  the  trial  court  On  appeal^ 
all  the  judges  concurred  in  holding  that  the  direction  to  the- 
jury  was  correct,  the  case  being  likened  to  that  of  a  slander 
of  a  person  in  the  way  of  his  trade.  Williams,  J.,  said:  ^  I 
think  it  cannot  be  denied  that  if  one  who  is  not  a  trader  were- 
to  bring  an  action  against  a  banker  for  dishonoring  a  check 
at  a  time  when  he  had  funds  of  the  customer  in  his  hands- 
sufficient  to  meet  it,  and  special  damages  were  alleged  and 
proved,  the  plaintiff  would  be  entitled  to  recover  substantial 
damages;  and  when  it  is  alleged  and  proved  that  the  plaintifT 
is  a  trader,  I  think  it  is  equally  clear  that  the  jury,  in  estimat- 
ing the  damages,  may  take  into  their  consideration  the  natural, 
and  necessary  consequences  which  must  result  to  the  plaintiff^ 
from  the  defendant's  breach  of  contract,  just  as  in  the  case  of 
an  action  for  slander  of  a  person  in  the  way  of  his  trade,  the- 
action  lies  without  proof  of  special  damages.'' 

This  case  was  cited  with  approval  in  Prehn  v.  Royal  Bank 
of  Liverpool^  L.  R.  6  Ex.  '92,  in  which  Martin,  B.,  says:  ^'Now,. 
with  respect  to  damages  in  general,  they  are  of  three  kinds: 
First,  nominal.  The  second  kind  is  general  damages,  and 
their  nature  is  clearly  stated  by  Creswell  in  Rclin  v.  Stewart^ 
14  Com.  B.  695,  to  be  such  as  the  jury  may  give  when  the 
judge  cannot  point  out  any  measure  by  which  they  are  to  be 
assessed,  except  the  opinion  and  judgment  of  a  reasonable 
man." 

In  Woods'  Mayne  on  Damages,  1st  Am.  ed.,  sec.  8,  p.  12|. 
the  rule  is  announced  that  *'when  there  may  be  an  injury  ex-> 
isting  at  present,  though  unascertainable,  or  to  arise  hereafter,, 
and  for  which  no  further  action  could  be  brought,  substantial 
damages  might  be  given  at  once;  citing  the  case  of  Rolin  v» 
Stewart^  14  Com.  B.  695;  and  text-writers,  without  exception^ 
seem  to  approve  of  the  rule  announced  in  that  case:  See  Bishop 
on  Non-contract  Law,  sec.  49;  1  Sutherland  on  Damages,  129. 

In  3  Am.  &  Eng.  Ency.  of  Law,  226,  it  is  said:  ''  The  de- 
positor, by  proving  special  loss,  may  recover  special  damagee 
from  the  bank  for  its  breach  of  duty;  but  if  unable  to  do  8<v 
he  may  recover  such  temperate  damages  as  will  be  a  reason- 
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able  compensation  for  the  injury  he  has  sustained,''  citing 
aatharities.  ^^  Where  a  bank  refuses  to  honor  a  check  of  its 
depositor  without  legal  cause,  the  latter  is  entitled  to  recover 
substantial  damages":  5  (General  Digest  of  the  United  States 
Ann.  283,  citing  PatUrson  r.  Marine  Nat.  Bank,  180  Pa.  419; 
17  Am.  St  Rep.  779,  and  other  authoritiea  In  the  Pennsyl- 
vania case  the  point  is  directly  decided.  The  ground  upon 
which  substantial  damages  is  there  held  recoverable  is  that 
of  public  policy.  We  have  also  examined  the  text-books  on 
the  subject  of  banks  and  banking  within  our  reach,  and  find 
that  they  uniformly,  so  &r  as  they  treat  of  the  subject,  ap» 
prove  of  the  rule  as  announced  in  Rolin  v.  SUwart^  14  Com. 
B.  595. 

We  are  of  the  opinion  that  the  conclusion  in  that  case  was 
reached  by  proper  reasoning.  It  is  well  understood  that  in  an 
action  for  slander  by  a  person  for  the  speaking  of  slanderous 
words  of  him  in  the  way  of  his  trade,  the  fact  that  he  is  a 
trader  takes  the  place  of  special  damages.  To  return  a  check 
marked  ^'  Refused  for  want  of  funds  "  to  the  holder,  especially 
through  a  clearing-house,  certainly  tends  to  bring  the  drawer 
of  that  check  into  disrepute  as  a  person  engaged  in  mercantile 
business,  and  it  needs  no  argument  to  show  that  a  single  le- 
fasal  of  that  kind  might  often,  and  frequently  does,  bring  ruin 
upon  a  business  man;  and  yet  it  is  no  more  possible  in  either 
case  to  prove  special  or  actual  damages  than  it  is  for  one 
charged  with  the  commission  of  a  crime  to  show  specifically 
in  what  manner  he  has  been  injured. 

It  is  said,  however,  that  in  an  action  for  slander  the  recov* 
ery  is  had  because  of  slanderous  words  spoken  maliciouslyi 
and  here  it  is  said  there  was  no  malice  whatever.  While  it  is 
true  that  in  slander  malice  is  the  gist  of  the  action,  yet  the 
term  **  malice"  is  always  used  in  such  cases  in  a  legal  sense. 
As  was  said  by  Dayley,  J.,  in  Bromage  v.  Prosser,  4  Barn.  &  C« 
247,  which  was  an  action  for  slander  of  a  bank,  the  words  be- 
ing in  substance  that  it  had  stopped  payment:  **  Malice,  in 
common  acceptation,  means  ill-will  against  a  person,  but  in 
its  legal  sense  it  means  a  wrongful  act  done  intentionallyi 
without  just  cause  or  excuse;  and  if  I  traduce  a  man,  whether 
I  know  him  or  not,  and  whether  I  intend  to  do  him  injury  or 
not,  I  apprehend  the  law  considers  it  as  done  of  malice,  be- 
cause it  is  wrongful  and  intentional.  It  equally  works  an  in- 
jury whether  I  mean  to  produce  an  injury  or  not;  and  if  I  had 

legal  excuse  for  the  slander,  why  is  he  not  to  have  a  rem- 
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edy  against  me  for  the  injury  it  prodaoesr'  So  here,  the  bank 
wrongfully  refused  to  pay  the  checks  of  the  appellees.  That 
refusal  was  intentional  and  without  just  excuse.  There  was, 
therefore,  all  the  elements  of  legal  malice,  although  there 
might  hare  been  no  intention  to  injure  the  appellees:  See  1 
Starkey  on  Slander,  191;  Commonwealth  y.  Bonner^  9  Met  410. 

We  cannot  say  that  the  damages  allowed  in  this  case  were 
excessive,  under  all  the  circumstances  proved*  The  judgment 
of  the  appellate  court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Craio  dissenting,  on  the  ground  that  the  action, 
though  in  case  was  predicated  upon  a  contract;  and  the  plain- 
tiff was  therefore  not  entitled  to  recover  any  other  than  nomi* 
nal  damages,  no  actual  damage  being  pro^ML 
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of  a  bank  to  honor  a  depositor's  cbeok,  witboat  legal  ezcaae^  entitles  him  te 
roeover  sabstantisl  damages:  PaUenon  t.  Marim  Not  Bank,  ISO  Pa.  St  419; 
17  AoL  84.  Rep.  77S;  FirU  NaL  Bank  t.  Skoemaktr.  117  Pa.  St.  94;  2  Am. 
Bt  Rep.  S49,  aad  note;  extended  note  to  /»  re  frankBn  Bank,  19  Aul  l>ee. 
422.  The  contract  arising  by  implication  from  a  deposit  in  a  bank  is  that 
the  bank  will  pay  oat  the  money  when  required  in  snob  same  and  to  snoh 
persons  as  the  depositor  may  indicate  by  bii  ohecks:  Freekolien  t.  Newark 
NaL  Bank,  48  N.  J.  Bq.  51;  Qriitom  ▼.  Oommjorcial  NaL  Bank,  87  Tenn.  S50; 
10  Am.  St  Rep.  869,  and  note.  Ordinarily  a  bank  most  pay  the  eheoks  of 
its  depositors,  unless  it  has  notios  that  the  deposit  belongs  to  anotl^rt  Ai^ 
MOHT-CMaAy  Padsing  09,  r.PirMNaL  Bank,  69  Miss.  700L 
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pao  ttuMon,  lo.] 

QuMorAL CoHSPiEAor ->- What  OoiiBTmrm.  —When  two  panom huw a 
oommon  design  to  do  an  nnlawfnl  aot^  whatever  aet  one  of  them  does  ia 
fnrtheranoe  of  tiie  oommon  design  is  tiie  aet  of  both,  for  whioh  both  are 
eqnally  gnilty. 

OoRinmAor  to  Run  Absvt— Oomtoir  Danev  VBonsAmT  io  OoBsn« 
TOTl.  —  When  one  of  two  persons  resisting  arrest  shoots  an  otBoer  in  the 
preeenoe  of  the  other,  the  latter  will  not  be  liable  for  the  shooting,  in  the 
abeenoe  of  a  common  design  between  them  to  resist  anesti  althongh  the 
party  not  shooting  may  hare  an  intent  to  reast  arceal  witliont  reference 
to  the  intent  of  the  other  party. 

OoasFiEAor  to  Rnst  Aerkt— Aiddio  avd  Abxttoto  bt  Sraai  Am 
MonoNS.  —  When  one  of  two  persons  resiiting  arrest  Ma,  abets,  ad- 
visesi  or  enconrages  the  other  by  signs  or  motions  to  assaalt  the  arreei* 
lag  offlcer,  he  is  guilty  of  snch  assault  the  same  as  if  made  by  Um  psv- 
mnmUj. 
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CmnriRAor  wrrm  IxmrrtD  KiLL^Comoir  DiBiGir  NiciffiABT  to  Gov* 
nnvTB.  -^  TiM  mer«  preMiiM  of  m  piurty  at  an  MMiili  with  inteot  to 
kill  is  not  soffioiont  to  oonttitata  him  a  principal^  nnleM  thera  it  loma* 
thing  in  hia  oonduct  showing  a  aommoii  daaign  to  anooaraga^  inoito^  or 
in  soma  manner  aid,  abet^  or  auist  the  awanlt.  Aiding,  abatting,  or 
Mniating  are  aflbmatiTe  in  their  oharaotor.  It  is  not  soflloient  that  thera 
la  a  mare  negatiTe  aoqaiesoenosb  not  in  any  way  mado  known  to  tka 
prineipal  malefaetor. 

Dnnnan  and  Hogan,  for  the  plaintiff  in  error. 

James  B.  Rieks^  Joseph  C.  Creightonf  and  Oeorgs  Huni^  attor* 
nej-general,  for  the  people.  it 

Magrudbb,  0.  J.  This  is  an  indictment  in  the  circuit  oonrt 
of  GhristiaQ  County  against  the  plaintiff  in  error  for  assanlt 
with  intent  to  commit  murder  upon  the  person  of  one  W.  A. 
Jordan  bj  shooting  him.  He  was  found  guilty  by  the  jury, 
and  sentenced  to  three  years  in  the  penitentiary. 

The  material  facts  are  as  follows:  On  March  24,  1890,  the 
plaintiff  in  error  and  one  Robbins  appeared  in  the  village  of 
Assumption  in  said  county,  where  they  were  strangers  and 
had  never  been  seen  before,  with  a  number  of  revolvers  and 
knives  in  their  possession,  some  of  which  they  sold  to  citisens 
of  that  place  at  prices  below  cost  Robbins  had  five  or  six 
revolvers  and  thirty  or  forty  knives.  Plaintiff  in  error  sold  a 
revolver  to  Dr.  Tobey  for  one  dollar;  Robbins  sold  three  knives 
worth  three  dollars  to  Byron  Travis  for  fifty  cents,  and  three 
knives  worth  two  dollars  and  fifteen  cents  to  Herschel  Travis 
for  fifty  cents. 

These  circumstances  having  excited  suspicion,  Byron  Travis 
called  upon  W.  A.  Jordan,  the  marshal  of  the  village,  between 
five  and  six  o'clock  in  the  evening  while  he  was  at  supper, 
and  informed  him  of  the  conduct  of  the  two  strangers.  As 
soon  as  he  had  finished  his  supper,  Jordan  telegraphed  to  the 
city  marshal  at  Pana,  and  the  chief  of  police  at  Decatur,  to 
know  if  they  had  information  of  any  burglaries,  and  was  told 
in  reply  that  "  articles  of  that  description  had  been  taken 
over  about  Paris  the  nineteenth."  Jordan  then  started  out 
to  arrest  the  two  men,  and  summoned  one  Joseph  Jarrell  to 
assist  him.  Jordan  found  Robbins  and  plaintiff  in  error  sit- 
ting on  the  side  of  the  railroad  track,  a  short  distance  from 
the  village,  about  seven  o'clock  in  the  evening  of  March  24th| 
after  dark.  He  sat  down  with  them  and  had  some  conversa* 
tion  about  hauling  hay.  After  a  few  moments  Robbins  aros« 
mnd  said:  ^I  must  go."    Jordan  swears  that  he  then  threw 
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baok  bis  coat,  showed  his  star,  and  said:  ^I  am  the  marshal 
and  jou  must  go  down  town  with  me.^  Plaintifif  in  error 
•wears  that  he  did  not  know  that  Jordan  was  the  marshal^ 
and  that  Jordan  did  not  say  he  was  an  officer,  nor  show  his 
badge.  Robbins,  who  was  a  low,  hea77<«et  man,  and  is  de- 
scribed as  being  bow-legged,  and  walking  as  if  crippled,  re- 
plied: ''I  am  not  going/'  or  ''You'll  not  take  me."  Jordan 
answered, ''  You  will,"  and  sprang  toward  Robbins,  who  had 
put  his  hand  in  his  pocket  when  the  marshal  told  him  he 
must  go  to  town.  Jordan  says:  ''Just  as  I  made  the  step,  he 
shot  me;  he  was  standing  in  the  middle  of  the  track  at  that 
time;  this  defendant  (White)  stood  by  the  side  of  the  track 
outside  of  the  rail;  I  noticed  their  pockets  were  heavily  loaded; 
when  the  heavy-set  man  fired,  he  started  to  run;  I  fired  three 
shots  at  him;  this  defendant  then  sprang  in  the  track  and 
atarted  to  run  after  him.  I  shot  one  shot  at  him."  Jordan 
was  shot  in  the  face,  eye,  neck,  and  hand  with  common  shoti 
and  his  left  eye  was  put  out.  As  the  defendant  ran,  he  threw 
away  his  coat,  which  was  afterward  found,  and  in  its  pockets 
were  one  revolver  and  one  knife.  Another  revolver  lay  near 
the  coat.  Both  men  escaped.  Plaintifif  in  error  was  after- 
ward arrested,  but  Robbins  has  never  been  arrested,  as  we  im- 
derstand  the  evidence. 

Jordan  says  that  when  the  two  men  "  first  got  up,  they  both 
started  ofiT,  and  when  I  spoke  they  both  whirled  around,  and 
this  gentleman  here  (White)  pushed  his  hands  in  his  pockets." 
Plaintiff  in  error  swears  that  he  started  to  run  before  the  first 
shot  was  fired,  but  Jordan  swears  that  four  shots  had  been 
fired  before  plaintiff  in  error  began  to  run.  When  Jarrell 
and  Jordan  started  out  they  separated  and  went  in  different 
directions,  so  that,  when  the  shooting  occurred,  Jarrell  was  too 
far  off  to  see  what  occurred,  as  it  was  quite  dark  at  the  time. 

After  Jordan  stated  that  the  men  must  go  to  town  with  him, 
there  is  no  evidence  that  plaintiff  in  error  did  anything  before 
he  ran  away,  unless  it  be  that,  when  first  spoken  to  after  he 
arose  from  the  ground,  he  whirled  around,  and  put  his  hands 
in  his  pockets.  Plaintiff  in  error  did  not  say  that  he  would 
not  go  with  the  officer;  the  refusal  to  go  was  uttered  by  Rob- 
bins. Plaintiff  in  error  fired  no  shot;  the  shot  which  ii^ured 
Jordan  was  fired  by  Robbins.  Jordan  says:  ^This  defendant 
(White)  did  not  make  any  demonstrations  or  say  a  word,  ez« 
oept  he  had  his  hands  in  his  coat-pockets." 

Upon  the  trial  below,  a  witness  named  Soathwick  testified 


I 
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that  he  wa8  a  hardware  merchant  in  Flora,  Olay  County,  IIli« 
Dois;  that  he  saw  plaintiff  in  error  in  Flora  in  company  with 
two  others  on  the  nineteeth,  twentieth,  and  twenty-first  days 
of  March,  1890;  that  the  plaintiff  in  error  and  those  with  him 
were  strangers;  that  the  store  of  witness  was  burglarised  on 
the  night  of  March  21st,  and  from  twelve  to  fifteen  revolvers, 
abont  one  hundred  knives,  and  one  hundred  cartridges  were 
stolen  therefrom;  that  the  property  taken  was  worth  from 
eeventy-five  to  one  hundred  dollars;  that  the  witness  saw 
plaintiff  in  error  in  Flora  across  the  street  from  his  store  on 
the  morning  after  the  burglary.  Southwick  identified  one  of 
ihe  revolvers  as  his,  and  swore  that  the  other  goods  were  of 
the  same  kind  as  those  stolen  from  him,  but  could  not  swear 
positively  that  all  had  been  taken  from  his  store. 

Upon  the  state  of  facts  thus  detailed,  the  court  told  the  jurj, 
in  the  seventh  instruction  given  for  the  prosecution,  that  if 
ihey  believed,  from  the  evidence  in  the  case,  beyond  a  reason- 
•able  doubt,  that  the  defendant  and  one  Bobbins  stole  the 
property  offered  in  evidence  in  this  case  from  J.  H.  Southwick 
in  Clay  County,  Illinois,  and  carried  the  same  to  Assumption, 
Illinois,  and  were  there  trying  to  sell  said  property,  and  that 
the  prosecuting  witness,  Jordan,  was  village  marshal  of  As- 
«umption  at  said  time,  and  had  reasonable  ground  to  believe 
that  said  defendant  and  Robbins  were  in  possession  of  stolen 
property,  then  it  was  his  duty  to  apprehend  and  arrest  them; 
^^and  if,  while  attempting  to  arrest  them,  one  Robbins  shot 
the  said  Jordan  with  intent  to  kill  him,  then  this  defendant, 
John  White,  would  be  guilty  of  said  shooting,  just  the  sam« 
as  if  he  had  fired  the  shot  himself — provided  you  further  be* 
lieve  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
•defendant  intended  to  resist  the  arrest  by  using  extreme  vio> 
lence."  We  think  that  this  instruction  was  erroneous  for  the 
reasons  hereinafter  stated. 

If  plaintiff  in  error  and  another  had  a  common  design  to  do 
an  unlawful  act,  then,  in  contemplation  of  law,  whatever  act 
«uch  other  person  did  in  furtherance  of  the  original  design 
would  be  the  act  of  both,  and  both  would  be  equally  guilty  of 
whatever  crime  was  committed:  Hanna  v.  People^  86  111.  248. 
The  instruction  does  not  proceed  upon  the  assumption  that 
the  shooting  was  done  by  Robbins  while  he  and  plaintiff  in 
•error  were  engaged  in  the  unlawful  act  of  robbing  Southwick's 
store,  or  while  he  and  plaintiff  in  error  were  engaged  in  the 
imlawful  act  of  concealing  or  disposing  of  the  stolen  property 
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In  th^  poBsesBioik  The  theft,  and  the  poeseeflion  «f  the  stolea 
property,  and  the  efforts  to  sell  it,  are  eimplj  referred  to  a» 
showing  the  anthority  and  duty  d  Jordan  to  make  the  arresk 
If  the  instruction  can  be  construed  as  asserting  that  the  de» 
fendant  and  Robbins  had  a  common  design  to  do  an  unlawful 
act,  the  only  unlawful  act  to  which  it  so  refers  is  resistance 
of  arrest. 

But  the  instruction  does  not  submit  to  the  jury  the  question 
whether  or  not  the  defendant  and  Robbins  had  combined,  or 
formed  a  common  design  or  common  intention,  to  resist  arreet 
by  the  officer.  As  defendant  did  not  do  the  shooting  himself^ 
he  could  not  be  held  responsible  for  the  shooting  done  by 
Robbins,  unless  he  combined  with  Robbins  to  resist  the  arrest^ 
or  unless  the  shot  was  fired  in  the  attempt  to  execute  a  pur- 
pose common  to  both  Robbins  and  himsel£  The  instruction, 
however,  ignores  the  idea  of  a  common  design,  or  conspiracy, 
between  the  two  men.  The  intent  to  kill  is  presented  as  the 
individual  intent  of  Robbins,  and  the  defendant  is  asserted  to 
be  equally  guilty  with  Robbins,  if  be  had  the  intention  to  re- 
sist arrest,  even  though  he  had  formed  such  intention  in  his 
own  mind  without  reference  to  Robbins,  and  independently  of 
the  question  whether  or  not  such  intention  was  entertained  in 
pursuance  of  a  common  design  formed  between  himself  and 
Robbins. 

In  the  respect  indicated  the  instruction  was  erroneous,  and 
in  view  of  the  extreme  meagerness  of  any  evidence  which 
tended  to  connect  the  defendant  with  the  unlawful  attempt  of 
Robbins  to  resist  arrest,  it  was  important  that  the  jury  should 
be  accurately  instructed.  There  is  nothing  to  show  that  plain- 
tiff in  error  and  Robbins  had  formed  any  common  design  to 
resist  arrest,  or  had  even  anticipated  that  an  effort  would  be 
made  to  arrest  them.  Only  a  few  seoonds  elapsed  between 
the  announcement  of  Jordan  that  he  wanted  them  to  go  to 
town  with  him  and  the  advance  of  Jordan  toward  Robbins, 
which  induced  the  latter  to  fire  the  shot.  The  two  men  did 
not  know  that  Jordan  was  an  officer  until  said  announcement 
was  made,  and  there  was  no  opportunity  for  any  combination 
between  them  in  view  of  the  darknfess  and  the  other  circum* 
stances  surrounding  them.  It  is  tru^  that  the  plaintiff  in 
error  would  have  been  responsible  if  he  had  aided,  or  abetted, 
or  advised,  or  encouraged  Robbins  in  his  unlawful  conduct 
by  signs  or  motions:  Brennan  v.  People,  16  111.  611;  but  be- 
yond the  mere  fact  that  the  plaintiff  in  error  turned  around 
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and  pat  his  hands  in  his  coat  pockets  when  Jordan  stated 
that  they  must  go  to  town  with  him,  he  made  no  sign  or  mo* 
tioD  of  any  kind  until  he  ran  away.  The  turning  around  was 
not  necessarily  a  threatening  moTement,  but  rather  a  natural 
one,  in  view  of  what  Jordan  said,  and  in  yiew  of  the  surprise 
at  the  discovery  that  the  man  who  had  been  talking  about 
hauling  hay  was  an  officer. 

It  is  true  that  a  revolver  was  found  in  the  pocket  of  the 
ooat  after  it  was  thrown  away,  but  the  possession  of  the  re- 
▼olver  under  the  circumstances  of  this  case  did  not  necessarily 
indicate  that  it  was  intended  to  be  used  in  resistance  of  arrest, 
as  it  was  a  part  of  the  property  that  had  been  stolen,  and 
which  the  possessors  of  it  were  trying  to  dispose  o£ 

But  even  if  the  acts  of  the  plaintiff  in  error  in  turning 
around  and  putting  his  hands  in  his  pockets  did  indicate  an 
intentioa  on  his  part  to  resist  arrest,  there  is  no  proof  that 
Bobbins  saw  either  of  these  acts,  or  that  they  were  intended 
as  signs  to  Bobbins  that  plaintiff  in  error  would  unite  with 
him  in  an  attempt  to  resist  arrest.  The  mere  presence  of  a 
party  at  an  assault  with  intent  to  kill  is  not  sufficient  to  con- 
stitute him  a  principal,  unless  there  is  something  in  his  eon- 
duct  showing  a  design  to  encourage,  incite,  or  in  some  manner 
aid,  or  abet,  or  assist  the  assault.  Aiding,  abetting,  or  assist- 
ing are  affirmative  in  their  character.  It  is  not  sufficient  that 
there  is  a  mere  negative  acquiescence,  not  in  any  way  made 
known  to  the  principal  malefactor:  WkiU  v.  People,  81  111.  838; 
Lamb  v.  People,  96  111.  73;  9  Am.  &  Eng.  Ency.  of  Law,  674, 
575.  Here  it  appears  from  the  evidence  of  the  prosecution 
that  the  plaintiff  in  error  stood  outside  of  the  track  with  a 
pistol  in  his  possession  until  after  Jordan  had  fired  three 
shots  at  Bobbins,  and  not  only  took  no  part  in  the  assault, 
but  made  no  ''demonstrations"  whatever,  either  of  encour- 
agement  to  Bobbins  or  of  hostility  toward  Jordan. 

After  a  careful  examination  of  the  evidence  in  this  case  in 
connection  with  the  instructions,  we  are  unable  to  say  that  it 
so  far  tends  to  sustain  the  verdict  as  to  justify  us  in  affirming 
the  judgment 

The  judgment  of  the  circuit  court  is  reversed,  and  the  causa 
la  remanded.  .«.«« 

OoRSPiBAcr-^LiABiLrrT  of  Onm  (ToirsnaATOB  toa  Aor  aw  Ahotbsb.  — 
The  aot  of  one  of  several  conspirators  in  the  proseontion  of  their  design  ia 
oonsidered  the  aot  of  all:  8jne8  y.  People,  122  HI  1 ;  8  Am.  St.  Rep*  S21,  and 
•steaded  note  at  p.  487;  Bowen  v,  Siate,  24  Tex.  App.  642|  6  Am.  8k  Rep. 
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901;  Mardm  r.  Stale,  89  AU.  US;  18  Am.  St.  Rap.  91,  Mid  note.  The  aeto 
or  deolaratioQs  of  one  of  sereral  oonspirators  in  the  farthenaoo  of  aa  nnlftw- 
fal  oommon  design  and  forming  part  of  the  ret  ge§im  are  admiatible  in  en> 
deaoe  against  the  others:  Clark  ▼.  State,  28  Tex.  App.  189;  19  Am.  St.  Rep^ 
817,  and  note;  extended  note  to  8pk9  ▼•  People,  8  Am.  St  Rep.  487. 

OoNSPiRAOT — Comfoir  Dnioii  Nkombast. — Common  design  istheea- 
■enoe  of  the  charge  of  conspiracy:  Spies  t.  People,  122  lU.  1;  8  Am.  St  Rep. 
820^  and  note  at  p.  476;  Martin  t.  State,  89  Ala.  116;  18  Am.  St.  Rep.  91; 
bnt  see  Speneer  ▼•  State,  77  Qa.  166;  4  Am.  St  Rep^  74 

CoKBPiRAOT  TO  AssAiTLT  WITH  Imtutt  TO  KiLL:  See  Oibeom  T.  State,  89 
Ala.  121;  18  Am.  St  Rep.  96.  See  extended  note  to  People  r.  Rkkarde,  61 
Am.  Bee  82-94|  for  m  diacnssion  of  oonspiraqy. 
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[IM  nuMoa^  ULI 

JvDOiisinni  ov  Sistib  Statb^Ldotation  aoahot.  — A  Judgment  or  d*- 
oree  rendered  by  a  court  of  another  state,  or  by  the  snpreme  conrt  of 
the  District  of  Oolnmbia,  ia,  in  lllinoi%  baned  in  five  yean  after  a  cause 
of  action  accrues  thereon. 

SrATDTBs— CoNSTRUonoN  OF. — A  statutc  shonld  be  so  oonstmed  as  to 
make  it  consistent  in  all  its  parts,  and  so  that  proper  elleet  may  be  given 
to  every  section,  danse,  or  part  of  it 

JvDomNT  18  EviDXNox  OF  Indbbtxdnbs  IN  WBTriKQ,  bot  it  does  not  ne- 
cessarily fdiow  that  judgments  are  to  be  placed  on  the  same  footing 
with  rights  of  action  on  bonda,  notes,  bills  of  exchange^  leasee,  contractSv 
or  other  evidences  of  indebtedness  in  writing  ennmsrated  in  a  statnla 
fixing  the  period  of  limitation  thereon. 

STATum  —  CoKSTRUonoR  OF.  —The  words  of  one  statute  may  be  required 
to  be  enlarged  in  their  meaning,  while  in  another  statute  the  language 
may  from  the  context  be  necessarily  limited  and  contracted  in  its  soopo 
and  operation. 

SriTuns.  — OoH8TR0onov  ov  OsirratAL  Wobm  in  m  statute  following  an 
enumeration  of  particular  eases,  apply  to  oases  of  the  same  kind  and 
description.  A  statute  enumerating  things  inferior  cannot^  by  general 
words,  be  construed  so  aa  to  extend  to  and  embrace  those  which  are 
superior. 

JvDQUtST  WHSir  AH  Brofpbl.  — A  judgment  for  the  payment  of  money  ia 
evidence  of  indebtedness  of  the  highest  dignity  known  to  the  law;  and, 
lulike  evidence  of  indebtedness  afforded  by  bondi^  bills,  leasee,  and 
written  contracts,  it  imports  verity  and  operates  aa  an  estoppel  to  deny 
its  truthfulness. 

FEAOTIOB.— WhBN  AllBWm  XB  FiLSD  AFTUI  DbMVBBIR  OVBRBVLXHb  the 

demurrer  is  waived  and  the  ruling  thereon  cannot  be  assigned  for  error. 
PluonoB  —  Monoir  fob  Judgmbnt  Nov  Obbtabtb  VsEBDioro.  —  When  b 

plea  presenting  a  bar  to  the  right  to  recover  is  interpoeed,  and  a  demur* 

lev  thereto  is  overruled,  b  motion  for  judgment  bob  oftslaBli  veredieta 

shonld  be  overruled. 
IVBT  Trial  ^Ihstruotionb  DiRBornroYBBDiOT.  —  The  oourt  may  properly 

instruct  the  jury  to  return  a  verdict  for  the  defendant  whan  the  evidancsb 
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with  an  Um  inffsreiioM  to  be  drawn  therefrom,  fa  ao  inaofletent  to  rap* 
port  a  verdict  for  the  pUintifiT  that  the  court  will  be  compelled  to  act  it 
aaide.  The  ooart  may  direct  a  Terdiot  for  the  defeodaDt  if  there  is  no 
•▼idence  tending  to  prove  an  iasne  of  fact  eaaenttal  to  the  right  of  recovery 
c(  the  plaintiff;  bat  anch  an  instruction  ia  properly  refused  if  there  is  a 
aonfliot  in  the  evidence  and  there  If  evidence  tending  to  prove  the  plain* 
tUTs  case. 

#in>OMnm}  ard  Dicsm  Rbkdbrxd  nr  Sistbr  Statm  by  courts  of  record 
have  the  same  eonclusire  effect  in  other  statea  as  they  have  in  the  atate 
where  rendered,  and  the  rule  that  judgments  of  sister  atates  are  eon- 
oliiaiTe  on  the  merita  extends  with  equal  force  to  deereea  in  chancery. 

^DDOKBiiTB  AND  Dioaxis  OF  FsDXRAL  OouKTS  are  entitled  to  the  aame  de. 
gree  of  faith  and  credit  as  those  of  state  courta. 

JujMUMBn  nr  PsBaoNAii  of  Sutbr  Statis  are  placed  on  the  aame  footing 
aa  domeetic  judgmenta,  and  entitled  to  the  aame  credit  and  effect^  when 
Mmght  to  be  enforced  in  the  different  atates,  aa  they,  by  law  or  naage^ 
have  in  the  particular  statea  wherein  they  were  rendered. 

Jmmuurnof  Sihtib  Statis — Limitatium  aoaimst. — A  judgment  valid 
and  conclusive  in  the  courts  of  the  state  where  rendered  will  he  en« 
forced  in  the  other  atates  upon  the  same  footing  aa  domeatie  judgments 
within  such  period  of  limitation  aa  may  be  prescribed  in  respect  to  snoh 
judgment  by  the  law  of  the  state  where  it  is  sought  to  be  enforced. 

JvDomim  OF  SiSTBE  Statu  ^  Plxa  of  Fraud  aoaimst.  —  A  plea  of  fraud 
ia  not  admissible  in  actions  on  judgments  of  sister  states,  when  thore 
was  jurisdiction  of  the  person  and  subject-matter,  nnleaa  it  can  be  set 
«p  in  the  court  of  the  state  rendering  aueh  jndgmenti  The  judgment 
in  each  case  is  not  roid,  bat  voidable  merely. 

JvDGMRXTS — Collatbral  Attagk.  — Domestic  judgments  and  thoae  atand- 
ing  upon  like  footing,  aa  the  judgmenta  of  sister  states,  import  verity, 
and  poblio  policy  forbids  their  indirect  collateral  contradiction  or  im- 
peaohmsnt^ 

JmwMxirr —  How  Yagatbd  fob  Fbjlvjk  —  When  a  party  ia  prevented  by 
frand  or  fraudulent  misrepresentations  from  interposing  hia  defense  be- 
fore judgment  Is  rendered  he  may  apply  to  that  oourt  for  its  annulment 
nod  to  be  let  in  to  defend  on  the  merits;  but  a  plea  of  fraud  ia  proour* 
ing  sooh  judgment  is  not  a  proper  plea  to  an  action  thereon* 

Action  of  debt  brought  July  17, 1886,  on  a  judgment  of  the 
•upreme  court  of  the  District  of  Columbia,  rendered  June  17, 
1880,  in  favor  of  appellant  and  against  the  appellee  and  an* 
other  for  $667,434.21.  The  defendant  interposed  five  pleas: 
1.  That  the  cause  of  action  did  not  accrue  within  five  years 
prior  to  the  commencement  of  the  suit.  2.  JVid  tUl  record. 
8.  That  there  was  no  personal  service  or  appearance  of  defend- 
ant in  the  court  rendering  the  decree.  4.  That  such  decree 
was  obtained  by  fraud  and  false  representations  on  the  part  of 
plaintiff,  which  caused  him  to  fail  to  interpose  any  defense. 
6.  Discharge  in  bankruptcy  and  failure  to  plead  the  same 
because  of  such  fraudulent  representationa  by  plaintiff.  A 
demurrer  was  overruled  as  to  the  first  plea,  but  sustained  as 
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to  pleas  four  and  five.  The  second  and  third  pleas  were  ^tith- 
drawn.  Plaintifffiled  two  replications  to  the  first  plea:  1.  The 
absence  of  defendant  from  the  state  when  the  caose  of  action 
accrued,  and  the  commenoement  of  auit  within  five  years  after 
his  return  to  the  state.  2.  That  after  the  action  accrued  de» 
fendant  departed  from  and  resided  out  of  the  state  from  Juno 
27, 1880,  for  about  one  year.  Upon  these  replications  issue 
was  taken  and  trial  had.  The  court  instructed  the  jury  thai 
*'  the  evidence  presented  in  this  case  is  not  saffioient  to  war> 
rant  a  verdict  for  the  plaintiff  upon  the  issues  submitted,  anti 
you  will  therefore  find  a  verdict  for  the  defendant.''  The  jury 
returned  a  verdict  for  defendant,  and  plaintiff  moved  for  judg* 
ment  ni&n  obitante  veredicto  for  the  amount  of  the  decree  sued 
on,  with  interest,  which  motion  was  overruled.  Judgment  on 
the  verdict.  Plaintiff  appealed  to  the  appellate  court  where 
the  judgment  was  affirmed,  and  the  plaintiff  below  prosecutes 
this  appeaL 

jaines  R.  DoolittU  and  Heury  Booths  for  the  appellant; 
A.  7.  Amhler^  and  8Me$  and  Lewi$f  for  the  appellee: 

Shops,  J.  The  principal  question  for  consideration  in  this 
case  is,  whether  an  action  on  a  judgment  or  decree  rendered  by 
a  court  of  another  state,  or  by  the  supreme  court  of  the  Dis* 
trict  of  Columbia,  is  within  this  state  barred  in  five  years 
after  the  cause  of  action  accrues  thereon.  This  question  was 
decided  in  the  affirmative  by  this  court  in  the  case  of  Bemig 
V.  Stanley^  93  111.  230.  That  was  an  action  of  debt  upon  a 
judgment  rendered  in  the  state  of  Ohio.  The  defendant 
pleaded  that  the  cause  of  action  did  not  accrue  within  five 
years  next  before  the  action  was  brought,  to  which  the  circuit 
court  sustained  a  demurrer,  so  that  the  precise  questions  here 
raised  were  there  presented.  The  statute  then  in  force  was 
the  same  as  that  now  in  force.  We  held  that  the  case  fell  un- 
der the  fifteenth  section  of  the  limitation  act  of  1871-72^ 
in  force  July  1, 1872,  and  reversed  the  judgment  of  the  circuit 
court  for  error  in  sustaining  the  demurrer  and  holding  that 
the  plea  presented  a  bar  to  the  action.  The  propriety  of  that 
ruling  is  seriously  questioned,  and  we  are  asked  to  reconsider 
and  overrule  the  decision  in  that  case. 

It  is  claimed  that  a  judgment  or  decree  of  a  court  of  record 
of  a  sister  state  or  of  a  federal  court  is  evidence  of  indebted- 
ness  in  writing,  and  that  therefore  the  limitation  of  actions 
thereon  is  ten  years,  as  provided  in  section  16  of  our  limita- 
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turn  aet,  and  it  is  urged  that  section  16  was  net  oonaldered  by 
Ibe  coort  in  the  determination  of  Bemi$  r.  Stanley,  98  111.  280. 
Ik  is  trae  we  there  eaid,  **  the  decision  of  this  question  inTolves 
a  constraction  of  sections  16  and  20  '^  of  the  limitation  law. 
The  construction  of  those  sections  was  clearly  inTolved,  but  it 
by  no  means  follows  that  the  court  did  not  consider  other  parts 
of  the  act.  A  statute  should  be  so  construed  as  to  make  it 
consistent  in  all  its  parts,  and  so  that  proper  effect  may  be 
given  to  every  section,  clause,  or  part  of  the  act:  Illinoi$  C&i^ 
imlIi.IL  Co.  ▼.  Chicago  $U.  R.  R.  Co.,  122  IlL  478;  Hunt  r. 
Chicago  Horu  and  Dummy  Ry  Co^  121  IlL  642;  Steere  t. 
Brawndl,  124  HL  29. 

The  opinion  in  the  Bemis  case  shows,  as  we  think,  that  sec* 
lion  16  of  the  limitation  act  was  within  the  contemplation  ol 
the  court  In  speaking  of  section  16  of  the  act,  it  was  said: 
''An  action  brought  in  this  state  upon  a  judgment  rendered 
in  another  state  is  undoubtedly  a  civil  action,  within  the  in- 
tent and  meaning  of  this  section  of  the  statute,  and  unless 
some  other  section  of  the  act  has  provided  a  period  of  limita- 
tion to  govern  the  time  within  which  an  action  shall  be 
brought  in  this  state  upon  a  foreign  judgment,  then  section  16 
must  controL  •  •  •  •  Our  view  of  the  subject  is,  that  section 
15  is  broad  enough  to  embrace  the  judgment  sued  upon  in  this 
case;  that  the  suit  on  the  judgment  is  a  civil  action,  not  other- 
wise specifically  provided  for,  and  hence  barred  in  five  years 
by  the  terms  and  conditions  of  the  statute.'' 

Section  16  of  the  act  which  is  claimed  to  govern  in  this  case 
Is  as  follows:  ^  Actions  on  bonds,  promissory  notes,  bills  ot 
exchange,  written  leases,  written  contracts,  or  other  evidence 
of  indebtedness  in  writing,  shall  be  commenced  within  ten 
years  next  after  the  cause  of  action  accrued."  It  is  said  that 
the  words  ''other  evidence  of  indebtedness  in  writing''  necessa- 
rily include  judgments,  and  therefore  the  limitation  of  actions 
upon  such  judgments  is  ten  years,  instead  of  five  years,  as 
provided  in  section  16.  These  words  alone,  without  the  words 
preceding,  are  clearly  broad  enough  to  include  judgments  and 
decrees  for  the  payment  of  money. 

We  held  in  Jeffenon  v.  iiboxnubr,  84  111.  278,  and  perhaps 
in  other  cases  also^  that  a  judgment  is  an  evidence  of  indebt- 
edness in  writing,  from  which  ruling  we  find  no  occasion  to 
ireoede.  It  does  not,  however,  necessarily  follow  that  a  judg- 
noent  is  such  '^  other  evidence  of  indebtedness  in  writing  "  as 
to  be  included  within  the  sixteenth  section  of  the  statute.    It 
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is  familiar  that  words  of  one  atatuto  may  be  required  to  be 
enlarged  in  their  meaning,  while  in  another  statute  the  lan- 
guage may,  from  the  context,  be  necessarily  limited  and  con- 
tracted in  its  scope  and  operation:  Gormley  t.  Uth$^  116  UL 
645.  It  is  also  a  general  rule  of  statutory  construction,  that 
general  words,  following  an  enumeration  of  particular  cases, 
apply  to  cases  of  the  same  kind  and  description;  and  so  m 
statute  enumerating  things  inferior  shall  not,  by  general  words, 
be  construed  so  as  to  extend  to  and  embrace  those  which  are 
superior:  Sedgwick  on  Const  &  Stat.  Law,  361;  1  Bla.  Com. 
88;  Woodworth  w.  Paine,  Breese,  874;  HaU  ▼.  Byme^  1  Scam. 
140.  In  the  case  last  cited  a  statute  allowing  a  defense  deny- 
ing the  consideration  in  actions  on  notes,  bonds,  bills,  and  other 
instruments  in  writing  for  the  payment  of  money,  etc,  was  held 
not  to  apply  to  mortgages,  the  court  saying:  *'  Mortgages  are 
clearly  instruments  of  a  higher  dignity  than  bonds,  promis- 
sory notes,  or  bills,  because  greater  solemnity  is  required  in 
their  execution.'' 

A  judgment  for  the  payment  of  money  is  evidence  of  indebt- 
edness of  the  highest  dignity  known  to  the  law,  and  unlike 
the  evidence  of  indebtedness  afforded  by  bonds,  bills,  leases, 
and  written  contracts,  it  imports  verity.  It  operates  as  an 
estoppel  on  the  party  to  deny  its  truthfulness.  In  Roe  v.  Hvlf 
bertf  17  111.  572,  the  defendant  pleaded  a  set-off  against  the 
judgment  sued  on,  which  was  disallowed  on  demurrer.  It 
was  contended  in  that  case  that  the  statute  allowed  a  plea  of 
set-off  in  an  action  on  a  judgment  The  statute  authorised 
the  plea  ^'  in  any  action  brought  upon  any  contract  or  agree- 
ment, either  express  or  implied.''  This  court  there  said :  ** We 
cannot  agree  with  counsel  that  a  judgment  is  a  oontraot^ 
within  the  meaning  of  the  statute.  It  is  the  conclusion  of  the 
law  upon  the  rights  of  the  parties,  and  it  is  not  very  common 
that  it  is  entered  up  by  the  agreement  of  the  unsuccessful 
party,  but  the  reverse  is  generally  the  case.  In  this  statute 
the  words  '  action,'  ^  contract'  and  *  agreement '  are  used  in) 
their  ordinary  sense,  and  not  with  the  intention  of  embracing 
every  imaginable  litigation  upon  every  cause  of  action.  A 
judgment  is  no  more  a  contract  than  is  a  tort." 

Without  pursuing  this  branch  of  the  subject  further,  it 
seems  quite  clear  that  a  judgment  is  not  evidence  of  indebt« 
edness  in  writing  of  the  like  character,  nature,  or  grade  with 
notes,  bonds,  bills,  written  leases,  or  written  contracts  enu- 
merated in  section  16,  in  advance  of  the  general  words  which. 
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it  i«  coniendedy  create  a  bar  in  actioas  upon  judgments,  but 
are  evidences  of  indebtedness  in  writing  of  a  higher  and  su- 
perior character.  It  cannot  therefore  be  presumed  to  have 
been  included  with  those  enumerated  of  a  lesser  grade,  al* 
though  the  effect  may  be  to  exclude  such  superior  evidence  of 
indebtedness  from  the  operation  of  the  act  altogether,  or  to 
impose  a  shorter  period  of  limitation  under  another  provision 
of  the  statute. 

The  first  section  of  the  act  of  November,  1849,  for  which 
section  16  of  the  present  act  is  a  substitute,  reads  as  follows: 
*'A11  actions  founded  upon  any  promissory  note,  simple  con* 
tract  in  writing,  bond,  judgment,  or  other  evidence  of  indebt- 
edness in  writing,  caused  or  entered  into  after  the  passage  of 
this  act,  shall  be  commenced  within  sixteen  years  after  the 
cause  of  action  accrued,  and  not  thereafter."  It  will  be  ob- 
served that  the  later  statute  omits  the  word '' judgment"  before 
the  general  clause,  ^'  or  other  evidence  of  indebtedness  in  writ* 
ing."  It  is  to  be  presumed  that  by  the  change  in  the  phrase- 
ology some  change  was  intended  to  be  made  in  the  rule  of  law, 
and  would  clearly  indicate  an  intention  to  exclude  judgments 
from  the  operation  of  the  later  enactment.  It  cannot  be  pre- 
sumed that  the  omission  was  accidental,  nor  can  a  misappre- 
hension of  the  legislature  as  to  the  effect  of  the  change  in  the 
law  be  inferred. 

In  construing  this  section  it  is  proper  to  consider  it  with 
reference  to  the  state  of  the  law  before  its  adoption:  Wright  v. 
People,  101  111.  126;  WabaA  etc.  R'y  Co.  v.  Binkert,  106  111. 
298.  By  the  twenty-fourth  section  of  the  act,  prior  limitation 
statutes  are  expressly  repealed.  By  the  fifth  section  of  chap- 
ter 66  of  the  revision  of  1845,  actions  of  debt  on  judgments  of 
courts  of  record  of  this  state  might  be  brought  within  twenty 
years  after  the  date  of  the  judgment,  and  not  thereafter.  Ac- 
tions upon  other  judgments  were  not  specifically  limited  by 
that  statute.  However,  other  actions  of  debt  and  covenant 
were  limited,  by  the  fourth  section  of  the  statute,  to  sixteen 
years  after  the  cause  of  action  accrued.  By  the  first  section 
of  the  act  of  February  10  (in  force  April  13),  1849,  actions 
upon  judgments  rendered  beyond  the  limits  of  this  state  were 
limited  to  five  years  after  the  right  of  action  accrued. 

As  we  have  seen,  by  the  first  section  of  the  act  in  force  No- 
vember 5,  1849,  all  actions  upon  *' judgments"  were  required 
to  be  brought  within  sixteen  years  after  the  cause  of  action 
Accrued,  and  not  thereafter.    By  the  fourth  section  of  the  lut- 
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ter  act  so  mocb  of  chapter  66  of  the  reyieed  statutes  of  1845 
and  of  the  act  of  February  10, 1849,  as  was  in  conflict  with  thai 
act  was  repealed.  If  it  be  conceded  that  the  general  proyis- 
ions  of  section  1  of  the  act  of  Noyember,  1849,  had  the 
effect  to  repeal  section  6  of  chapter  66,  creating  the  limita- 
tion of  actions  on  judgments  of  courts  of  record  in  this  state^ 
and  also  section  1  of  the  act  of  February  10,  1849,  relating  to 
actions  on  foreign  judgments,  or  judgments  *' rendered  beyond 
the  limits  of  this  state,"  it  follows  that  the  limitation  of  ac- 
tions upon  all  judgments  was  sixteen  years.  It  is  apparent 
that  section  16  of  the  present  act  was  passed,  in  the  main,  to 
take  the  place  of  the  first  section  of  the  act  of  1845  and  the 
second  section  of  the  act  of  November,  1849,  with  the  provi- 
sion added  in  respect  of  '^  all  civil  actions  not  otherwise  pro- 
vided for,"  and  limiting  the  bringing  of  all  such  actions  to  five 
years  after  the  cause  of  action  accrued.  It  is  to  be  observed^ 
however,  that  in  the  earlier  act  of  1849,  judgments  rendered 
outside  of  the  limits  of  this  state  are  classed  with  causes  of 
action  limited  by  the  fifteenth  section  of  the  present  act  to 
five  years.  In  neither  the  act  of  1845  nor  of  November,  1849, 
are  such  judgments  specifically  mentioned.  In  the  former, 
the  limitation  is  of  judgments  rendered  within  this  state,  and 
the  latter  the  limitation  is  of  ''action  on  judgments,"  withont 
other  specifications.  The  legislature  having,  by  the  act  ot 
1871-72,  provided  a  period  of  limitation  of  "all  civil  actions 
not  otherwise  provided  for,"  struck  the  word  *' judgment"  out 
of  section  16,  as  it  stood  in  section  1  of  the  act  of  Novem* 
ber,  1849,  and  made  no  specific  limitation  in  actions  on  judg- 
ments, whether  rendered  within  or  without  the  limits  of  the 
state. 

The  effect  of  this  legislation  was,  it  seems,  to  place  actions 
upon  all  judgments  upon  the  same  footing,  and  make  the  like 
period  of  limitation  applicable  to  alL  Without  distinction, 
therefore,  they  would,  there  being  no  other  provision,  fall 
either  under  section  15  or  section  16  of  the  present  statute. 
If  the  legislature  intended  section  16  to  apply,  it  is  inconceiv- 
able why  the  word  **  judgment "  was  omitted.  It  was  used  in 
the  act  of  November,  1849,  which  is  expressly  repealed  by  the 
present  statute,  and  expressed  the  exact  intention  now  attrib- 
uted to  the  legislature  by  the  passage  of  section  16.  Yet  it 
is  omitted  from  that  section,  after  inserting  in  a  preceding 
section  of  the  act  a  new  provision,  within  which  actions  upon 
judgments  would  appropriately  fall.  That  actions  upon  judg- 
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ments  are  ''dvfl  actions  "  cannot  be  questioned,  and  ''if  not 
otherwise  provided  for"  in  the  act  would  necessarily  be 
limited  by  section  15.  In  the  completion  of  the  revision,  the 
legislature,  in  1878,  had  its  attention  again  called  to  the  8ub« 
ject,  and  after  amending  section  18  of  the  act  of  1871-72, 
<shanged  the  limitation  of  actions  upon  domestic  judgments. 
By  section  3  it  is  provided  that  actions  of  debt  may  be  brought 
OQ  judgments  of  courts  of  record  of  this  state  within  twenty 
years  after  the  date  thereof,  and  not  thereafter,  thus  restoring 
the  fifth  section  of  the  act  of  1845  in  its  exact  phraseology. 

There  is,  it  is  apparent,  nothing  inconsistent  in  the  legisla- 
tion under  consideration  with  the  previous  policy  of  the  state. 
The  third  section  of  the  act  of  1878,  as  we  have  seen,  took 
Judgments  of  courts  of  record  of  this  state  out  of  the  operation 
of  the  act  of  1871-72,  and  fixed  the  limitation  at  twenty  years 
leaving  actions  on  judgments  rendered  outside  of  this  state, 
and  judgments  of  courts  not  of  record  within  this  state,  to  be 
governed  by  section  15  of  the  latter  act. 

The  case  of  SteUe  v.  Lovgay,  125  IlL  852,  is  not  in  conflici 
with  the  view  here  expressed.  It  was  not  necessary  there  to 
decide  when  actions  on  justices'  judgments  are  barred  under 
this  statute.  That  was  an  action  on  an  appeal  bond,  given 
upon  appeal  from  a  judgment  of  a  justice  of  the  peace.  We 
there  said:  **It  might  be  conceded  that  actions  on  the  judg- 
ment in  the  justice's  court  would  be  barred  in  a  shorter  period; 
but  that  fact  could  not  afiect  the  remedy  on  the  covenant  ** 
contained  in  the  bond.  We  are  of  opinion  that  limitation  ot 
actions  upon  judgments,  other  than  those  rendered  by  courts 
of  record  of  this  state,  are  controlled  by  section  15,  and  there' 
fore  barred  in  five  years. 

If  a  party  plead  over  after  demurrer  overruled,  as  was  here 
done,  the  demurrer  is  waived,  and  the  ruling  thereon  cannot 
be  assigned  for  error.  But  the  question  considered  is  pre- 
flented  by  the  order  overruling  appellant's  motion  for  judg* 
ment  non  obstanU  veredietoi  1  Qould's  PL  474,  sec.  81;  Wood$ 
▼.  Hynes^  1  Scam.  103.  The  plea  presenting  a  bar  to  the  right 
of  recovery,  the  motion  was  properly  overruled. 

The  action  of  the  court  in  withdrawing  the  case  from  the 
jury  is  also  assigned  for  error.  The  replications  to  the  plea 
presented  proper  issues  of  fact  to  be  submitted  to  the  jury, 
and  the  plaintiff  was  entitled  to  have  a  finding  upon  such 
issues,  if  the  evidence  tendered  by  him  tended  to  sustain 
them.    The  court  may  properly  instruct  the  jury  to  return  a 
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verdict  for  the  defendant,  when  the  evidenoei  with  all  the  in* 
ferences  that  may  be  justly  drawn  therefrom,  is  bo  insufficient 
to  support  a  verdict  for  the  plaintiff  that  the  court  will  b» 
compelled  to  set  it  aside.  Thus,  the  court  may  direct  a  ver- 
dict for  the  defendant  if  there  is  no  evidence  tending  to 
prove  an  issue  of  fact  essential  to  the  right  of  recovery  of  the 
plaintiff:  Alexander  v.  Cunningham^  111  III.  511;  Chicago  etc 
IPy  Co.  V.  Carey^  115  111.  117;  Continental  Life  Ine.  Co,  v.  Rogerf^ 
119  111.  478;  69  Am.  Rep.  810.  But  such  an  instruction  ie 
properly  refused  if  there  is  conflict  in  the  evidence,  and  there 
is  evidence  tending  to  prove  the  plaintiff's  case:  Chicago  ete» 
Ry  Co.  V.  Krueger^  124  IlL  457;  Doans  v.  Loekwood^  115  UL 
494. 

With  the  view  of  determining  the  correctness,  or  otherwise^ 
of  this  instruction,  we  have  considered  the  evidence  given  at 
the  trial,  and  without  entering  upon  a  discussion  of  its  weight 
and  effect,  we  are  of  the  opinion  that  the  court  erred  in  direct- 
ing a  verdict  for  defendant     We  are  not  required  to  pass 
upon  the  preponderance  of  evidence,  nor  was  the  trial  court. 
For  the  court  to  do  so  would  be  to  invade  the  province  of  the 
jury,  and  in  effect  destroy  the  right  of  trial  by  jury.     An  ex- 
amination of  this  record  will  show  that  there  was  evidence 
from  which,  if  uncontradicted,  the  finding  might  well  have 
been  for  the  plaintiff.     It  is  shown  that  appellee  transacted 
business  in  New  York  City  within  the  period  of  limitation, 
requiring  his  presence  in  that  city  for  considerable  portions  of 
time,  and  also  his  repeated  admissions  and  declarations  that 
he  resided  there.     It  is  true,  there  is  countervailing  testimony 
which  may  be  sufficient  to  overcome  the  case  thus  made  by 
the  plaintiff;  but  to  determine  that  it  does  or  does  not,  neces- 
sitates weighing  and  considering  the  evidence,  and  depends 
upon  whether  it  shall  be  found  that  the  preponderance  is  upon 
the  one  side  or  the  other.     In  every  such  case  the  right  of 
trial  by  jury  may  not  be  taken  away,  although  the  court  may 
feel  that  a  new  trial  may  properly  be  awarded. 

Appellee  has  assigned  cross-errors,  questioning  the  pro- 
priety of  the  ruling  of  the  court  in  sustaining  the  demurrer  to 
his  fourth  and  fifth  pleas,  which  should  be  considered.  These 
pleas  allege  that  appellee  was  prevented  from  interposing  a 
meritoriotif  defense,  as  he  could  have  done  in  the  original 
proceeding,  by  the  fraudulent  acts  and  deception  of  appellant 
in  leading  appellee  to  suppose  that  the  prosecution  of  that  suit 
was  abandoned.    It  is  not  necessary  here  to  consider  what 
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defenses  may  be  interposed  in  actions  upon  fordgn  judgmentSp 
for  the  reason  that  in  this  respect  this  judgment  is  to  bo 
treated  as  a  domestic  judgment  It  has  the  same  conclusive 
effect  as  a  judgment  of  a  court  of  record  of  a  sister  state.  The 
rale  that  judgments  id  m  competent  court  in  a  sister  state 
are  conclusive  on  the  merits  extends  equally  to  decrees  in 
chancery:  Dohton  v.  Pearce,  12  N.  Y.  156;  62  Am,  Dec.  162; 
and  judgments  and  decrees  of  the  federal  courts  are  entitled 
to  the  same  degree  of  faith  and  credit  as  those  of  state  courts: 
Ruegger  ▼.  Indianapolia  eU.  R.  R.  Co.,  108  Dl.  449;  Embrey 
▼.  Palmer,  107  U.  S.  8;  Creiton  City  lAve-stock  Co.  t.  Butckm^ 
Union  etc  Co.,  120  IT.  B.  141;  Dudley  ▼.  Lindsey,  9  B.  Mon. 
486;  60  Am.  Deo.  622;  Harrison  t.  Fhctnix  etc,  Ine.  Co.^  8S 
Ind.  575.  -^^ 

In  Roe  ▼.  Hvlberi,  17  IlL  672,  we  held,  quoting  from  WdeK 
▼.  Sykee^  8  Gilm.  199,  44  Am.  Dec.  689,  that,  '*  under  the  con- 
stitution of  the  United  States,  and  the  laws  made  in  pur* 
suance  thereof,  the  judgments  in  personam  of  the  Yarious 
states  are  placed  on  the  footing  of  domestic  judgments,  and 
they  are  to  receive  the  same  credit  and  effect,  when  sought  to 
be  enforced  in  the  different  states,  as  they,  by  law  or  usage, 
have  in  the  particular  states  where  rendered";  and  we  held 
that  we  were  required  to  treat  and  give  the  same  effect  to  the 
judgment  there  under  consideration  as  if  rendered  in  this 
state,  or  as  if  that  were  a  proceeding  in  the  state  of  New  York, 
where  the  original  judgment  was  rendered:  Mille  t.  Duryee, 
7  Cranch,  481;  Renaud  ▼.  Abbott,  116  U.  8.  277. 

Under  the  rule  thus  announced,  a  judgment  valid  and  con* 
elusive  in  the  courts  of  the  state  where  it  is  rendered  will  be 
enforced  in  the  other  states  upon  the  same  footing  as  domes* 
tic  judgments,  within  such  period  of  limitation  as  may  be 
prescribed  in  respect  of  such  judgments  by  the  law  of  the 
state  where  it  is  sought  to  be  enforced.  The  prevailing  doc- 
trine ia,  that  a  plea  of  fraud  is  not  admissible  in  actions  on 
judgments  of  sister  states,  where  there  was  jurisdiction  of  the 
person  and  subject-matter,  unless  it  can  be  set  up  in  the  court 
of  the  state  rendering  the  judgment  The  judgment  in  such 
case  is  not  void,  but  voidable  only:  Anderson  v.  Anderson,  8 
Ohio,  108;  Bieknell  ▼.  Field,  8  Paige,  440;  MeRae  v.  Mattoon^ 
13  Pick.  63;  Sanford  v.  Sanford,  28  Conn.  6;  Benton  v.  Burget^ 
10  Serg.  A.  R.  240;  Granger  v.  Clark,  22  Me.  128;  McDonald 
▼.  Drew,  64  N.  H.  647.  The  supreme  court  of  the  United 
States  has  also  held  that  a  plea  of  fraud  in  obtaining  the 
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judgment  cannot  be  interpoeed  in  an  action  tbereon:  Chri$t» 
ma$  T.  RuiuU,  5  Wall.  290;  Maxwell  y.  Stewart,  22  Wall.  77. 

In  Hanley  v.  Donoghue,  116  IT.  S.  4,  it  is  said:  ^  Jndginents 
recovered  in  one  state  of  the  Union,  when  proYed  in  the 
courts  of  another,  differ  from  judgments  recovered  in  a  foreigD 
country  in  no  other  respect  than  that  of  not  being  re-ezamin- 
able  upon  the  merits,  nor  impeachable  for  fraud  in  obtaining 
them,  if  rendered  by  a  court  having  jurisdiction  of  the  cause 
and  of  the  parties." 

Domestic  judgments  and  those  standing  upon  the  like  foot- 
ing import  verity,  and  public  policy  forbids  their  indirect  and 
collateral  contradiction  or  impeachment.  If  a  party  has  been 
overreachedi  the  law  furnishes  him  ample  remedy  to  avoid 
the  consequences  of  the  fraud  in  the  court  and  jurisdiction 
where  the  judgment  or  decree  is  rendered.  If  appellant  sought 
to  take  judgment  contrary  to  his  representations  and  assur* 
■ances,  appellee  might  have  appeared  in  that  court  by  himself 
ot  solicitor,  and  prevented  its  consummation;  or  if,  by  the 
fraud  of  appellant,  he  was  prevented  from  interposing  his  de- 
fense before  the  decree  was  entered,  he  might  and  should  have 
applied  to  that  court  for  its  vacation,  and  to  be  let  in  to  de- 
fend on  the  merits:  Rae  v.  HrUbert,  17  111.  572.  We  are  aware 
that  in  some  of  the  earlier  cases  in  this  state  there  seems,  in 
effect,  to  be  a  contrary  holding,  but  the  rule  stated  is,  we 
think,  as  applicable  to  the  courts  of  law,  supported  by  the 
weight  of  authority. 

The  pleas  under  consideration  do  not  question  the  jurisdic- 
tion of  the  supreme  court  of  the  District  of  Columbia  of  the 
subject-matter  or  of  the  person  of  the  defendant  If  it  be 
conceded  that  the  pleas  are  in  other  respects  sufficient,  they 
do  not  contain  matter  that  can  be  interposed  to  defeat  recov* 
ery  upon  the  judgment,  and  the  demurrer  was  therefore  im>p- 
erly  sustained. 

For  the  error  in  instructing  a  finding  for  the  defendant,  the 
judgments  of  the  appellate  and  circuit  courts  must  be  reversed, 
and  the  cause  is  remanded  to  the  oirouit  court  for  retrial. 

Judgment  reversed. 

JuDOMBHTB  OF  818TSB  Statm  — 'LDOTATioirs  AC ADTST.  —  If  sa  ftction  k 
lm>aght  in  one  state  upon  a  jadgment  rendered  in  another,  the  etatnle  el 
limitations  of  the  former  state  must  oontsoli  Rke  v.  Moore,  48  Kan.  SSO;  SO 
Am.  8t  Rep.  318,  and  note. 

JuDOifsiffTS  AS  EviDKifoi  OF  DsBTT  DvB.  —  A  jadgment  is  eondosiTe  evi* 
4enoe  that  it  was  doe  to  its  f  aU  amoont  when  reooveiedi  Bird  v.  SnM,  3i 
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Ms.  6S;  66  An.  ]>m.  635,  and  note;  Benthur  t.  FeR,  30  W.  Va.  15;  29  Am. 
8fb  Sepi  774  •ad  note.  See  alto  extmdod  aoU  to  ^mgf  ▼.  Oham^  41  Am. 
Dea  681. 

JoBmoEBraB  Kov  Omvavib  Yxrxdioto.  —  Whan  a  genaial  Terdiat  ia  Urn 
tha  plaiatifii  aoeooipanied  by  apaoial  finding!  to  inteiTogatoriaa»  which  find- 
inga  ara  inconaistant  with  any  tbaory  upon  which  the  plaintiffi  conld  racoTcr, 
tiia  dafandant  ia  eatitlad  to  judgment  non  obsianie  veredieio:  8«ifder  t.  Robb^ 
«%  as  Ind.  ill;  0  Am.  Rap.  736.  Sea  also  Btnkia  Agriadtwral  Wcrk*  ▼• 
aa^to%  21  Or.  496. 

TtOAh — IhRSOTuro  TMBDicr.  — A  rerdtot  maybe  direeted  witbent  tha 
it  of  tha  partiee  whanevar  the  party  upon  whom  the  harden  of  proof 
whoUy  faila  to  sustain  it  by  evidence:  PeopU  ▼.  Cookf  6  N.  Y.  67;  69  Am. 
Dea  461.  Tha  cottrt  doea  not  always  iiiTada  tiia  proTinaa  of  the  jury  by 
dfaeetiag  a  Terdiot  It  baa  a  right  ta  prononnoa  its  jadgment  apoa  the  legal 
efewl  of  admitted  facta:  Todd  ▼.  OH  Oolong  tie.  ILA  Co.,  7  Allen,  207;  66 
Am.  Doe.  679,  and  note.  Where  there  ia  no  eridence  to  warrant  the  jory  ia 
finding  a  material  fact,  the  jndge  shoold  direct  them  that  it  ia  not  proredc 
Abrvy  r.  ^roumn,  16  N.  Y.  624;  69  Am.  Deo.  629,  and  notei 

JuDGMBim  ov  Natioval  Ooirsn  — CoiroLimiTxiim  ovs  Saa  JfeCba^ 
▼.  RargroMB^  46  Oa.  60;  16  Am.  Rep.  660;  Siehnbadk  ▼.  JUUtfttd.  In$.  €$.,  77 
N.  T.  496;  83  Am.  Rep.  666;  CUmeitU  ▼.  OdorUu  WaoenaUng  «f&  Ob.,  67  Md. 
461;  1  Am.  St.  Rep.  409;  Dm-<mi  ▼.  JmsB  Co,,  6  Allen,  106;  66  Am.  Dee.  666. 
Pmumptiona  which  are  indulged  in  in  favor  of  a  aourt  of  general  jnrisdio* 
tion  are  equally  extended  to  judgmenta  of  the  United  States  courts:  Reed  ^ 
Vamgham^  16  Ma  187;  66  Am.  Deo.  188k  h^  notes;  BoWn  r.  Lod>,  76  Wis. 
404. 

JiTDCiimiTB  or  SiBTSB  Statu — CoHOLiraiTainNS  ov.  —  A  Judgment  of  % 
anperior  court  of  one  state  is  to  be  given  the  same  effect  in  all  respeets  ia 
another  atate  aa  in  the  state  where  rendered:  Bame$  t.  Oibba,  81  N.  J.  L^  817; 
86  Am.  Deo.  210^  and  note;  Memphis  etc  B.  B.  Co.  r.  (Traysoa,  88  Ala.  672; 
16  Am.  St.  Rep.  69,  and  note;  8empl$  ▼.  OUnn,  91  Ala.  246;  24  Am.  St.  Rep. 
894;  Feela  ▼•  Barriman,  66  N.  H.  91;  23  Am.  St  Rep.  21,  and  note;  Supdam 
V.  Barker,  18  N.  Y.  468;  76  Am.  Dea  254,  and  noU;  ffallum  t.  Dickinnon^ 
64  Ark.  311|  T^ftomot  ▼.  MoniaeU,  76  Ga.  .384;  Teel  r.  To8t,  128  N.  Y.  387; 
Haningum  t.  Harrington,  154  Mass.  617.  See  also  extended  notes  to  ffood 
T.  State,  26  Am.  Rep.  27-33;  BarM  ▼•  Knight,  2  Am.  Dea  42L 

JuBomim — CoLLATBBAL  AtTAOB  UFOB:  See  extended  note  to  McrriU 
▼.  MwrUl,  23  Am.  St  Rep.  104-119;  note  to  WiUianu  w.  Hayne»,  19  Am.  St 
R^766. 

JgDGMBan — How  Vaoatbo  ton  Fraud. — The  remedy  against  a  final 
Judgment  on  tha  ground  of  fraud  is  by  an  independent  action,  and  not  by 
a  motion  in  the  original  oause:  StnaUwood  ▼.  TremtfUK  110  K.  €L  01;  Oor^sr 
▼.  Bouniree,  100  K.  a  29.  Bat  eae  SuUipam  t.  SheO,  36  S.  0.  678;  81  Am. 
St  Rapi  81M^aodnotebaadi>la/T.i%inioHvlMoBluiL292;36Am.  Dea  267. 
Sea  also  note  6a  JforviM  T.  JlorH/4  23  Am.  St  Rap.  104. 
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XuHJunoH  Salv  —  Ihadiquati  Prxoi.  — Whea  properly  of  ttio  viliio  of 
two  thoasaod  dollars,  above  all  enoombranoee,  it  gold  nnder  ezeeotioa 
for  aixty  dollan^  the  price  obtained  is  grossly  inadequate. 

BuouTioH  Salm— iNADKQUAcr  OF  pRiOB  WHBM  A  Gbouhs  fOB  Ssimra 
AmDi.  —  ThoQgh  mere  inadeqnaey  of  prioe  will  not  ordinarily  be  deemed 
tnffioient  of  itself  to  set  aside  an  exeontion  sale,  yet  it  may  be  eonsid* 
•red  in  oonneotion  with  other  irregularities  in  the  prooeedings,  and  whea 
the  inadequacy  is  great  the  sale  may  be  set  aside  apoa  slight  additional 
oironmstanoes. 

SnounoK  Salm  bm  Massi,  whsh  Sr  Aside.  -—  When  property  susceptible 
of  dirision  is  sold  under  execution  en  masse  for  an  inadequate  prioe  with- 
out first  being  offered  in  separate  parcels,  the  sale  will  be  set  aside^  11 
application  is  mads  within  a  reasonable  time. 

KzEcunov  Sale  ui  Massb  ffoa  Ivadiquatb  Priob  —  Wicxir  S«r  Asidk 
When  city  property  valued  at  two  thousand  doHars,  free  of  all  encum- 
brances, consisting  of  two  lots,  each  with  twenty  feet  frontsge  and 
■Qsoeptible  of  division,  is  sold  under  execution  en  masse  for  sixty  del* 
lars,  without  being  first  offered  separately  and  in  parcels,  the  sale  is  ir- 
regular, and  this,  coupled  with  the  groes  inadequacy  in  price,  author- 
lies  a  decree  setting  aside  the  sale  and  allowing  a  redemption  therefrom. 

BuMJUTioir  Sau  bx  MAsst  voB  Ikadkquats  Friob  — Laches  ik  Filinq 
BlUi  TO  RiDUic —  When  city  property  susceptible  of  division  is  sold 
under  execution  en  maaae^  for  a  grossly  inadequate  price,  without  first 
being  offered  for  sale  in  parcels,  and  the  debtor,  who  was  ignorant  of  the 
sale  and  induced  to  believe  that  it  would  not  be  made  through  the  rep- 
resentations  of  the  creditor,  who  was  the  purchaser,  files  hb  bill  to  re- 
deem within  ten  months  after  the  time  of  redemption  had  expired,  is 
not  guilty  of  laches  so  as  to  defeat  his  right  to  have  the  sale  set  aside 
and  to  redeem  therefrom. 

Bill  in  chancery  to  set  aside  a  sheriff's  deed,  and  to  redeem 
from  the  sale  in  pursuance  of  which  such  deed  was  executed. 
Judgment  for  the  plaintiff.    Defendants  appealed* 

MorrUon  and  Whitloelj  for  the  appellants. 

ChatUi  A.  Bame$y  for  the  appellee. 

Cbaiq,  J.  The  evidence  as  to  the  value  of  the  property  in 
question  at  the  time  it  was  sold  on  execution  clearly  prepon« 
derates  in  favor  of  the  complainant.  Seven  witnesses  were 
examined  as  to  the  value  of  the  property  in  behalf  of  com- 
plainant One  placed  the  value  at  $8,000,  one  at  from  $2,800 
to  $8,000,  two  at  from  $2,500  to  $8,000,  one  at  from  $2,500  to 
$2,800,  one  at  $2,750,  and  one  at  $2,200,  the  average  of  their 
estimated  being  a  little  over  $2,700.  Three  witnesses  only 
testified  for  the  defendants,  one  placing  the  value  at  $1,500, 
one  at  $1,800,  and  one  at  $1,200.    It  is  therefore  plain  that 
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ibe  circait  conrt  was  fally  justified  in  adopting  the  Talud 
placed  upon  the  property  by  complainant's  witnesses,  and  we 
^iU  presume,  in  support  of  the  decree,  that  it  did  sa  It  must 
therefore  be  regarded  as  established,  for  all  the  purposes  of 
ibis  appeal,  that  the  property,  at  the  time  of  the  sale,  was 
worth  at  least  $2,700,  and  upon  that  basis  the  value  of  com* 
plainant's  equity  of  redemption,  after  deducting  the  amount 
of  the  mortgage  on  the  property  and  all  accrued  interest,  was 
«t  least  $2,000.  An  interest  of  that  value  having  been  sold 
on  the  execution  for  only  sixty  dollars,  no  argument  is  re» 
tjaired  to  show  that  the  price  for  which  the  property  sold  was 
grossly  inadequate.  It  is  true  that  mere  inadequacy  of  price 
-will  not  ordinarily  be  held  sufficient,  of  itself,  to  set  aside  m 
sheriff's  sale,  yet  it  may  bo  considered  in  connection  with 
other  irregularities  in  the  proceedings,  and  where  the  inade- 
quacy is  great  the  sale  may  be  set  aside  upon  slight  addi* 
tional  circumstances:  B^anv.  JTo^endor/er,  84  Ey.  685;  Wrighi 
V.  Diei,  116  Ind.  538;  Thomas  v.  HebenstreU^  68  III.  116;  Dieb- 
smuin  V.  Burgess,  20  111.  266;  Duteher  v.  Leake,  44  IlL  40a 

Several  irregularities  in  the  transcript  and  the  sheriff's  sale 
bftve  been  pointed  out  and  relied  upon  in  the  argument  of 
counsel,  but  in  the  view  we  take  of  the  record  it  will  only  bo 
necessary  to  consider  one  question.  The  property  involved, 
which  was  sold  on  execution,  is  described  as  follows:  Forty 
feet  off  the  south  side  of  lots  40,  41,  and  42,  original  plat  of 
Jacksonville.  The  property  has  a  west  frontage  of  40  feet  on 
Uauvaisterre  Street,  running  back  east  180  feet,  with  an  alley 
on  the  south  and  the  east.  It  consists,  as  shown  by  the  evi« 
dence,  of  two  business  lots,  20  feet  front  and  180  feet  deep. 
The  north  twenty  feet  was  vacant,  but  on  the  south  twenty 
feet  a  brick  business  house  had  been  erected  two  stories  high, 
twenty  by  sixty  feet.  The  property  was  located  only  a  half* 
block  north  from  the  northeast  corner  of  the  public  square  in 
Jacksonville.  The  sheriff  levied  on  the  property  as  a  single 
tract,  and  it  was  sold  en  nnasse  and  struck  off  for  the  sum  of 
sixty  dollars,  in  plain  violation  of  section  12,  chapter  77,  of 
the  Revised  Statutes  of  1874,  which  reads  as  follows:  ^  When 
teal  or  personal  property  is  taken  in  execution,  if  the  same  ia 
-susceptible  of  division  it  shall  be  sold  in  separate  tracts,  lots, 
or  articles,  and  only  so  much  shall  be  sold  as  is  necessary  to 
satisfy  the  execution  and  costs."  Here  the  property  was  sus- 
ceptible of  division,  and  was  regarded,  as  the  evidence  shows, 
as  two  business  lots.    There  was,  it  is  true,  an  old  frame 
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building  on  the  e&st  end  of  the  propertj,  in  the  rear  of  the 
briok  building,  extending  from  the  south  to  the  north  line  oT 
the  property,  used  as  a  warehouse,  but  this  did  not  prevent  & 
division  of  the  property  into  two  lots  or  parcels  of  land. 

Where  property  susceptible  of  division  has  been  sold  m^ 
ina8$$  for  an  inadequate  price,  this  court  has  held  in  a  num«^ 
her  of  cases  that  the  sale  will  be  set  aside,  if  application  i» 
made  within  a  reasonable  time:  Morri%  v.  £o6«y,  73  IlL  462; 
B9rry  v.  lovi,  107  IlL  612;  Stoker  v.  Onen^p,  18  111.  28;  Day^ 
T.  Oraham,  6  IlL  435.  In  M(mi»  t.  Bobey,  73  IlL  462,  in  de^ 
oiding  the  case,  it  is  said:  **  Although  inadequacy  of  price  on. 
an  execution  sale  may  be  no  ground  for  equitable  relief  with- 
out additional  ciroumstanoee  to  justify  it^  we  are  of  opinionr 
that  such  additional  droumstances  do  exist  in  the  present, 
case,  and  that  they  are  to  be  found  in  the  irregular  mode- 
of  selling  these  eight  separate  lots  in  g^ross  without  having 
first  offered  them  in  parcels  of  two  and  more,  less  than  the- 
whole.** 

What  was  said  in  the  case  cited  is  applicable  herew  Prop-^ 
erty  capable  of  division,  worth  two  thousand  dollars  clear  of 
encumbrances,  was  sold  en  ma$9e  for  the  palU^y  sum  of  sixty 
dollars.  We  are  aware  of  no  principle  upon  which  a  sale  of 
this  character  can  be  sustained.  The  sheriff  had  no  right  to- 
sacrifice  the  property  if  it  could  be  avoided,  and  it  is  apparent 
that  the  way  was  open  to  avoid  a  sacrifice  of  the  property  by 
<^ering  it  for  sale  in  parcels.  If  the  north  half,  twenty  feet 
front  by  one  hundred  and  eighty  feet  deep,  had  been  offered 
for  sale,  doubtless  it  would  have  sold  for  the  debt  and  oosts; 
but  whether  it  would  or  not,  the  law  required  the  sheriff  to* 
first  offer  the  land  in  parcels  before  he  could  be  justified  ia 
selling  it  ei»  tNosse. 

But  it  is  said  that  the  complainant  has  been  guilty  of  laches,, 
and  upon  that  ground  equity  will  not  g^ant  him  reliet  The- 
property  was  sold  on  the  execution  on  the  twenty-fifth  day  of 
June,  1887,  and  the  time  for  redemption  expired  on  the  twenty* 
fifth  day  of  September,  1888,  and  this  bill  to  vaoate  the  sale- 
and  redeem  was  brought  July  16,  1889,  less  than  ten  months 
from  the  time  allowed  by  law  for  redemption.  It  is  true,  as  a 
general  rule,  where  a  party  desires  to  make  application  to  set 
aside  a  sheriff's  sale  he  ought  to  do  so  before  the  time  of  re» 
demption  expires;  but  in  this  case  the  application  is  not  ono 
strictly  to  set  aside  a  sale,  bat  the  bill  prays  for  leave  to  re-* 
deem  from  the  sale,  and  the  court,  as  it  was  proper  to  dcv 
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granted  tbe  relkf  apoQ  equitable  terai0,  whiclk  seems  to  be  In 
harmony  with  the  former  decisions  of  this  court.  Thus,  la 
Stoker  v.  Or^enupf  18  IlL  27«  a  bill  was  filed  to  set  aside  a  sale 
of  land  on  execution,  setting  out  facts  similar  to  those  relied 
upon  here.  The  court  refused  to  Yacate  the  sale  absolutely, 
but  allowed  an  equitable  redemption,  as  prayed  for  here.  It 
is  there  said:  **But  Stoker  for  some  three  years  slept  on  his 
rights,  neither  redeeming  the  land  by  paying  the  paltry  sum 
required  for  that  purpose,  nor  attempting  to  avoid  the  sale, 
ESquity  favors  vigilance,  and  will  not  encourage  the  litigious 
inclinations  of  individuals.  Stoker  must  be  ready  to  do  equity 
when  he  invokes  it  in  his  behalf,  and  we  feel  not  only  justified 
but  required,  under  all  the  circumstances  in  this  case,  to  grant 
the  relief  prayed,  upon  terms  equitable  in  themselves,  etc. 
The  decree  is  reversed,  and  the  cause  remanded  with  directions 
to  set  aside  the  sale,''  etc. 

There  was  no  such  delay  in  this  case  as  there  was  in  the 
case  cited,  where  a  redemption  was  allowed;  but  the  delay 
of  the  complainant  is  not  without  explanation.  He  testified 
that  he  had  a  conversation  with  Lurton  in  November,  1887, 
and  that  he  told  him  he  would  pay  the  debt  as  soon  as  be  got 
work.  He  said, «"  All  right,''  and  drove  off.  ''  I  did  not  then 
know  that  the  property  had  been  sold.  I  went  to  Missouri  in 
March,  1888,  and  came  back  in  January,  1889.  I  first  heard 
of  the  sale  in  December,  1888,  in  St  Louis.  I  had  been  gone 
sinoe  March,  1888b  I  saw  him  soon  after  my  return,  and  told 
him  I  thought  he  had  taken  an  advantage  of  me,  and  I  was 
willing  to  pay  him  for  his  trouble.  He  said  he  could  do  noth« 
ing,  as  his  wife  had  the  deed.  I  asked  him  to  see  her,  if  she 
would  do  something.  He  turned  and  walked  away.  I  ofiered 
to  pay  him  for  his  trouble,  and  all  that  he  had  on  it  He  said 
he  would  see  about  it,  he  could  do  nothing,  and  walked 
away,  and  that  was  the  last  I  saw  of  him."  This  was  denied 
by  Lurton,  but  both  parties  testified  in  person  before  the  court, 
and  the  court  had  an  opportunity  to  see  the  witnesses  and 
judge  of  their  relative  credibility,  and  we  will  presume  from 
the  findings  in  the  decree  that  the  court  gave  credit  to  con)* 
plainant's  testimony  on  this  question.  If  the  facts  were  as 
testified  by  the  complainant,  there  was  no  such  delay  as  would 
preclude  a  recovery.  As  respects  Mrs.  Lurton,  it  sufficiently 
appears  from  the  evidence  that  she  took  title  to  the  premises 
in  question  from  her  hushand,  with  notice  of  the  irregularities 
in  the  proceedings  and  of  complainant's  rights,  and  we  are  of 
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opinion  that  the  right  of  redemption  was  properly  decreed  as 
against  her. 
The  decree  of  the  circuit  court  will  be  affirmed. 


Exicunov  Salu — Ivadbquaot  of  Pbiob— Sbttino  Aside.  — Whil« 
gross  inadeqnaoy  of  price  alone  is  not  safficient  to  avoid  a  sale  under  jndictal 
process,  it  will,  when  conjoined  with  any  irregularity  or  slight  circa  Distances 
indicating  nnfairness  or  fraud,  fnmish  sufficient  ground  for  equitable  inter- 
ference: Smith  ▼.  HmUoan,  194  111.  24;  23  Am.  St.  Rep.  646;  ITeaver  ▼.  Nm- 
gent^  72  Tex.  272;  18  Am.  St.  Rep.  792,  and  note;  Stoirea  r.  Brotherlme^  41 
FiL  St  135;  80  Am.  Deo.  601,  and  note;  Blight  ?.  Tobin,  7  T.  B.  Men.  612; 
18  Am.  Dea  219;  Neshiu  v.  Dallam,  7  GiU  &  J.  494;  28  Am.  Deo.  236.  See 
also  Smith  ▼.  Perkhu,  81  Tex.  152;  26  Am.  St  Rep.  794. 

ExxouTioir — Sales  sk  Massb — Setting  Aside.  —  An  ezecntion  sale  of 
property  en  maue  will  not  be  set  aside  unless  it  is  shown  that  a  larger  sum 
would  have  been  realised  had  the  property  been  sold  in  parcels  or  that  the 
sale  of  a  part  of  the  property  would  have  satisfied  the  execution:  fftuUpM 
T.  Liberty  HiU  Water  etc  Co.,  94  Cal.  688;  28  Am.  St  Rep.  149,  and  note 
with  oases  collected  discussing  the  subject  of  execution  sales  en  maeae,  A 
■ale  under  ezecation  of  a  quarter-section  of  wild  land  made  at  a  great  saeri- 
lloe  will  not  be  set  aside  for  the  sole  reason  that  it  was  not  divided  and  sold 
in  parcels:  Oreetmp  ?•  Stoker,  12  III  24;  62  Am.  Deo.  474,  and  note. 

EzBOOTioif  Sales — Sbttino  Aside  —  Limit atiov.  —  Relief  granted  by 
courts  of  equity  in  avoiding  execution  sales  on  the  ground  of  fraud  is  not 
limited  to  the  period  provided  by  statute  within  which  courts  of  Uw  may  cor^ 
rect  abases  of  ito  process:  Blight  t.  Tifbin,  7  T.  K  Men.  612}  18  Am.  Deo. 
S19. 
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Baiuioam — Duty  to  Tbbspassbrs.  —  When  a  trespasser  upon  the  track  of 
a  railroadt  or  attempting  to  cross  the  track  at  a  place  other  than  a  pub* 
Uo  erossing^  is  injured  by  a  train,  the  company  is  not  liable,  unless  the 
injury  was  wantonly  and  wUIfuUy  inflicted^  or  was  the  result  of  such 
gross  negligenoe  as  evidences  willfulness. 

Rahaoasb — DoTT  to  Tbbspasseb  and  Liabilitt  tob  Injitbt  to. — It  is  the 
duty  of  a  railroad  engineer  to  exercise  ordinary  care  to  avoid  striking  a 
trespasser  upon  the  track*  If  the  engineer  sees  the  trespasser  and  waits 
QntU  a  warning  by  sounding  the  whistle  can  do  no  good,  when  by  whis- 
tling sooner  he  could  have  enabled  him  to  escape,  the  company  is  liable 
for  the  injury  inflicted. 

Bailboads  —  Gross  Neolioenob  towabd  Trbspassbb— What  Is.— Such 
negligence  as  evidences  willfulness  by  a  railroad  company  toward  a  tres* 
passer  upon  its  track  manifests  such  gross  want  of  oars  and  regard  for 
his  rights  as  to  justify  the  presumption  of  wantonness  and  a  willingness 
to  inflict  injury,  regardless  of  consequences. 

ftllUtOASB  —  COHTBIBaTOBr    NEGLIGENCE  —  LlABILTTT    VOB    TVJUKT   TO 

yBttPAMBB.—  When  a  trespasser  injured  upon  a  railroad  track  has  been 
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guilty  of  eontribntoiy  negligence,  the  oompaay  ie  still  liable.  If  by  tlM 
•leroiee  of  ordinary  care,  it  oonld  haTe  preTcnted  the  accident  after  dip* 
•orering  the  danger  in  which  the  Injared  party  stood^  or  if  it  failed  to 
dieoorer  the  danger  through  the  recklesenese  or  carelessaote  of  its  em- 
ployeei*  when  the  exercise  of  ordinary  care  would  have  discovered  the 
peril  and  averted  the  calamity. 

BaILROADS — CONTRIBUTORT  NnOLIOBKOB  BT  TrUPAWIR  WHIN  IK>M  NOT 

Bab  Rxgovert. —  Contribntory  negligence  by  a  trespaieer  injured  upon 
*  railroad  track  by  being  stmok  by  an  engine  cannot  be  relied  upon  as 
A  defense  in  any  case  where  the  action  of  the  company  or  ite  servants  in 
the  premises  is  wanton,  willful,  and  reckless.  In  such  case  the  party  in- 
jured is  entitled  to  recover,  if  the  company  could  have  avoided  commit- 
ting the  injury  by  the  ezenrise  of  ordinary  care. 
BAiLROASt — Gross  Niouosircni  toward  Tbrsspassbb,  What  Is.  —  When 
m  railroad  train  which  strikes  and  injures  a  trespasser  vpon  the  track  is 
running  at  unusual  speed  in  a  crowded  city  over  street  crossings,  upon 
•nguarded  tracks  so  oonnected  with  a  public  street  and  so  apparently  a 
eontinuation  thereof  as  to  be  regarded  by  ordinary  citizens  as  located 
in  a  publio  street,  along  a  portion  of  tracks  where  persons  were  known 
to  be  passing  and  crossing  every  day,  in  conceded  violation  of  a  eity 
crdinance  as  to  speed  and  without  warning  of  the  approach  of  the  train 
by  ringing  the  bell,  this  conduct  tends  to  show  such  a  gross  want  of 
flare  and  regard  for  the  rights'of  others  as  to  justify  the  presumption 
of  wUlfnlness,  and  to  show  that,  if  there  was  a  failure  to  discover  tha 
danger  of  the  injured  party,  such  failure  was  owing  to  the  recklessness 
•f  the  company's  servants  in  the  management  of  the  train. 

ftllLROAnS  — LlOBNSl    TO  USB    BlOHT    OF    WaT  —  LlABILITT  TOR   IlTJOBT 

TO  FooTMBir.  —The  mere  passive  permission  of  footmen  to  croes  the 
tight  of  way  of  a  railroad  company  does  not  impcee  upon  it  the  dnty  to 
provide  against  dangers  to  which  they  may  thereby  be  ezpoeed;  yet,  if 
the  company  directly  or  by  implication  induces  persons  to  enter  upon  and 
pass  over  its  right  of  way,  it  thereby  guarantees  that  the  way  is  in  a  safe 
condition  suitable  for  sudh  use.  and  for Vbreaoh  of  this  guaranty  it  is 
liable  in  damages  to  a  person  injured  thereby. 

Bailboass— Obohs  Nmuobnob  or  towabd  Tbisspassbb.  — When  an  en- 
gineer  upon  a  railroad  train,  knowing  that  persons  are  accustomed  to 
flroes  a  track  between  the  streets  of  a  Urge  and  crowded  city,  drives  his 
flngine  forward  recklessly  and  with  indifference  as  to  whether  such  per^ 
sons  sre  injured  or  not^  and  at  a  rate  of  speed  greatly  in  excess  of  that 
Umitedby  a  eity  ordinance,  an  injury  thereby  inflicted  upon  one  of  such 
persons,  even  tiiough  he  is  a  trespasser,  will  be  regarded  as  the  result  of 
such  a  gross  want  of  care  and  regard  for  the  rights  of  others  as  to  justify 
the  presumption  of  willfulness  and  wantonness. 

Obbtbibotort  Kmuobbob  on  Past  or  Plaintxtt  oab  Kbtxb  bb  Sbt  up  aa 
an  ezenss  for  wanton  and  willful  negligence  on  the  part  of  the  defendant. 

InTBOonoHS  whbv  Pbopbblt  RsrvaxD.  —  Instructions  which  assume  a  fact 
about  which  there  is  a  controversy  and  which  single  out  and  give  undue 
pfominence  to  a  single  circumstance  as  characterizing  the  conduct  of  a 
par^  instead  of  leaving  it  to  the  jury  to  pass  upon  such  conduct  on  a 
Tiew  of  all  the  faots  and  oircumstances  in  the  case,  are  properly  rsfosed. 

Aonoir  by  an  adminiBtrator  to  recover  for  the  death  of  his 
btottate,  who  was  killed  through  the  alleged  negligence  of  the 
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ftppeUant  raOroad  company  while  trying  to  eroM  it8  iraoka  in 
the  city  of  Chieaga  Judgment  for  plaintiff  for  three  than- 
•and  dollars,  and  the  railroad  company  appealed. 

Pliny  B.  Smithy  for  the  appellant 

Jomph  8.  Kennardj  and  Brandt  and  Hoffman^  for  the  ap- 
pellee. 

MAOBxnosB,  G.  J.  It  is  assigned  as  error  that  the  trial 
eonrt  refused,  at  the  conclusion  of  the  testimony  on  botli 
sideSi  to  instruct  the  jury,  as  then  requested  by  the  defend- 
ant, to  find  for  the  defendant  The  position  of  the  appellant 
it,  that  the  deceased  was  a  trespasser  upon  its  right  of  way, 
attempting  to  cross  the  tracks  where  there  was  no  poblio 
crossing.  It  has  been  held  that  where  a  trespasser  upon  the 
tracks  of  a  railroad  company  is  injured,  the  company  is  not 
liable,  unless  the  injury  was  wantonly  or  willfully  inflicted^ 
or  was  the  result  of  such  gross  negligence  as  evidences  will- 
fulness. By  withdrawing  the  first,  second,  third,  and  fourth 
counts  from  the  consideration  of  the  jury  and  submitting  the 
case  upon  the  fifth  count,  the  oourt  assumed  that  the  deceased 
was  a  trespasser  at  the  time  of  his  death,  and  required  the 
jury  to  find  that  the  injury  was  inflicted  wantonly  and  will* 
fully,  or  with  such  gross  negligence  as  showed  willfulness. 

The  evidence  of  the  plaintiff  tended  to  show  that  there 
were  public  street  crossings  over  appellant's  tracks  at  Twenty- 
sixth.  Twenty-fifth,  and  Twenty-fourth  streets;  that  the  pas« 
senger  train  which  struck  the  deceased  was  traveling  at  the 
rate  of  from  thirty  to  thirty-five  or  forty  miles  an  hoar;  that 
there  were  no  gates  where  Twenty-sixth  Street  croned  the 
tracks;  that  the  tracks  were  laid  upon  what  was  called  Clark 
Street,  running  directly  south  from  Twenty-second  Street; 
that  there  were  two  roadways  along  the  east  and  west  sidec 
of  the  tracks;  that  there  were  no  fences  between  these  road* 
ways  and  the  tracks;  that  the  public  drove  along  these  road- 
ways, running  north  and  south,  with  wagons,  and  people 
passed  up  and  down  upon  them;  that  wagons  drive  up  to  the 
tracks  upon  these  roadways  between  Twenty-sixth  and 
Twenty-fifth  streeto,  and  unload  the  cars,  standing  there, 
on  the  tracks;  that  **  the  wagons  do  not  drive  in  there  be* 
tween  the  tracks  except  when  they  are  unloaded";  that 
there  are  houses  on  the  east  side  of  the  tracks;  that  upon 
the  west  side  of  the  tracks,  fronting  upon  the  strip  of  ground 
called  Clark  Street  and  consisting  of  the  two  roadways  and 
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the  tracks  between  them,  are  a  saloon,  a  rag  shop,  carpet 
ehop,  sUme  yard,  packing  bouse,  and  ice  house,  all  located 
between  Twenty-sixth  and  Twenty*fifth  streets;  that  many 
people  pasa  there,  going  across  the  tracks  to  the  rag  shop  and 
packing  house  every  day;  that  no  bell  was  rung  on  the  engine 
of  the  passenger  train  which  killed  the  deceased;  that  a  whistle 
was  blown  twice,  giving  two  short,  sharp  sounds,  when  the 
engine  of  the  passenger  train  was  about  five  or  ten  feet  from 
the  deceased,  or,  as  some  of  the  witnesses  express  it,  that  the 
deceased  was  struck  at  the  same  time  when  the  whistle  was 
blown;  that  the  deceased,  when  struck,  was  thrown  into  the 
air  several  feet;  that  the  engine  which  struck  him  did  not 
stop  until  it  reached  Twenty-fourth  Street,  about  two  blocks 
north  of  the  place  of  the  accident;  that*three  boys,  who  were 
on  an  empty  freight-car  standing  on  the  tracks  about  a  car's 
length  south  of  Twenty-fifth  Street,  witnessed  the  killing  of 
the  deceased,  and  one  of  them  saw  him  on  the  track  before  ho 
was  struck. 

We  are  unable  to  say  that  there  was  not  evidence  enough 
to  justify  the  cuurt  in  leaving  it  to  the  jury  to  say  whether  or 
not  the  boy  was  killed  by  the  wanton  and  willful  negligence 
of  the  company.  The  company  introduced  no  evidence  what- 
ever to  contradict  the  testimony  of  the  plaintifl^,  except  for  the 
purpose  of  showing  that  the  strip  of  land  occupied  by  its 
tiacks  between  Twenty-fifth  and  Twenty-sixth  streets  was  its 
private  right  of  way,  and  not  a  public  street.  In  answer  to 
written  questions  calling  for  special  findings,  submitted  at 
defendant's  requesti  the  jury  found  that  the  tracks  were 
straight  for  a  considerable  distance  toward  the  south  from 
the  place  of  the  accident;  that  a  locomotive  approaching  that 
place  from  the  south  could  be  seen  at  a  distance  of  1000  leet; 
that  the  deceased  did  not  step  from  behind  the  freight  train 
immediately  in  front  of  the  engine  of  the  passenger  train,  but 
that  he  was  about  125  feet  from  the  engine  when  he  stepped 
upon  the  tract  The  jury  answered,  ^  We  eannot  say,''  to  the 
question,  ^Did  the  engineer  have  time  to  stop  his  train  after 
seeing  deceased  and  before  striking  him?" 

It  was  the  duty  of  the  engineer  to  exercise  ordinary  care  to 
avoid  striking  the  deceased,  even  if  he  was  a  trespasser.  If  it 
was  impossible  to  stop  the  train  in  time,  it  may  yet  have  been 
possible  to  have  warned  the  plaintiff  of  his  danger  in  time  to 
enable  him  to  get  out  of  the  way.  The  engineer  '*  must  use 
all  the  usual  signals  to  warn  the  trespasser  of  danger":    2 
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Shearman  and  Redfield  on  Negligence,  4th  ed,,  sec.  483.  If 
the  boy  was  125  feet  from  the  engme  when  he  stepped  up>OQ 
the  track,  did  the  engineer  see  him?  It  was  for  the  jury  to 
answer  this  question.  The  company  did  not  produce  the  en- 
gineer to  say  that  he  did  not  see  the  deceased,  nor  did  it  in- 
troduce any  evidence  upon  that  subject  It  is  not  necessary 
to  show  by  affirmative  testimony  that  the  engineer's  look  was 
directed  toward  the  boy.  It  is  sufficient,  if  it  appear  from 
all  the  circumstances,  that  he  might  have  seen  him  by  the 
exercise  of  reasonable  diligence  and  ordinary  prudence.  Why 
did  he  not  see  him?  The  track  was  straight  and  clear  and 
unobstructed  for  a  long  distance.  Others  saw  him.  The  boys 
on  the  freight  car  were  distant  more  than  125  feet,  and  one 
of  them  saw  the  deoeased  '*  standing  .  •  •  .  on  the  track, 
right  between  the  rails,  not  quite  in  the  middle.*' 

If  the  engineer  saw  the  boy  when  he  was  at  a  distance  of 
125  feet,  did  he  give  him  the  signal  of  danger  as  soon  as  he 
ought  to  have  given  it?  One  witness,  standing  on  Twenty* 
sixth  Street  and  waiting  for  the  freight  train  to  pass,  swears 
that  he  heard  the  whistle  blow  at  the  crossing;  his  testimony 
tends  to  show,  howeyer,  that  the  engine  had  passed  Twenty- 
sixth  Street  before  the  whistle  blew,  and  how  far  it  had  passed 
does  not  appear;  but  three  witnesses  swear  that  when  the 
whistle  sounded  the  engine  was  near  enough  to  strike  the  boy, 
or  only  five  or  ten  feet  from  him.  It  was  for  the  jury  to 
weigh  this  evidence  and  consider  its  bearing.  If  they  be- 
lieved from  the  evidence  that  the  engineer  saw  the  boy,  and 
thereafter  waited  until  the  sound  of  the  whistle  could  do  no 
goody  when,  by  whistling  as  soon  as  the  deceased  came  upon 
the  track,  he  could  have  warned  him  in  time  to  enable  him 
to  escape,  they  were  justified  in  finding  for  the  plaintiff. 

The  jury  were  authorised  to  look  at  the  conduct  of  the  en- 
gineer in  the  light  of  all  the  facts  in  the  case.  It  has  been 
said:  ^  What  degree  of  negligence  the  law  considers  equiva- 
lent to  a  willful  or  wanton  act  is  as  hard  to  define  as  negli- 
gence itself,  and  in  the  nature  of  things  is  so  dependent  upon 
the  particular  circumstances  of  each  case  as  not  to  be  sus- 
ceptible of  general  statement":  2  Thompson  on  Negligence* 
1264,  sec.  53.  In  Illinois  OevU.  R.  R.  Co.  v.  Godfrey,  71  111.  COO* 
22  Am.  Rep.  112,  we  said  that  where  a  trespasser  is  injured 
the  railroad  company  is  liable  for  ''  such  gross  negligence  as 
evidences  willfulness."  We  said  the  same  thing  in  Blanchnrd 
▼.  Lah$  Shore  etc.  R.  R.  Co.,  126  111.  416;  9  Am.  St.  Rep.  630. 
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What  is  meant  by  ^  sach  gross  negligence  as  eyidenoes  will* 
fulness  "  ?  It  is  *^  such  a  gross  want  of  care  and  regard  for 
the  rights  of  others  as  to  justify  the  presamption  of  willful* 
ness  or  wantonness":  2  Thompson  on  Negligence,  1264,  sec. 
52.  It  is  such  gross  negligence  as  to  imply  a  disregard  of 
consequences,  or  a  willingness  to  inflict  injury:  Deering's  Law 
of  Negligence,  sec.  29.  In  Harlan  v.  St.  Louis  etc.  Ry  Co.^  65 
Mo.  22,  it  was  said:  "  When  it  is  said,  in  cases  where  plaintiff 
has  been  guilty  of  contributory  negligence,  that  the  company 
is  liable  if  by  the  exercise  of  ordinary  care  it  could  have  pre« 
▼ented  the  accident,  it  is  to  be  understood  that  it  will  be  so 
liable  if  by  the  exercise  of  reasonable  care,  after  a  discovery 
by  defendant  of  the  danger  in  which  the  injured  party  stood, 
the  accident  could  have  been  prevented,  or  if  the  company 
failed  to  discover  the  danger  through  the  recklessness  or  care- 
lessness  of  its  employees,  when  the  exercise  of  ordinary  care 
would  have  discovered  the  danger  and  averted  the  calamity.'' 
Contributory  negligence,  such  as  that  of  a  trespasser  upon  a 
railroad  track,  cannot  be  relied  on  '*  in  any  case  where  the 
action  of  the  defendant  is  wanton,  willful,  or  reckless  in  the 
premises,  and  injury  ensues  as  the  result":  BouwTneetter  r. 
Orand  Rapids  ete.  R.  R,  Co.,  63  Mich.  557;  Central  R.  R.  Co.  v. 
Denson,  84  Oa.  774  ^  Under  the  rule  conceding  the  right  of 
a  free  track  to  a  railway  company,  in  the  event  of  an  injury 
to  a  trespasser  upon  its  line  it  can  be  held  liable  only  for  an 
act  which  is  wanton,  or  for  gross  negligence  in  the  manage* 
of  its  line  which  is  equivalent  to  intentional  mischief ":  1 
Thompson  on  Negligence,  449.  Although  the  plaintiff  is 
guilty  of  negligence,  he  can  recover,  if  the  defendant  could 
have  avoided  committing  the  injury  by  the  exercise  of  ordi« 
nary  care:  Deering's  Law  of  Negligence,  sec.  31. 

Let  these  principles  be  applied  to  the  facts  of  the  case  at 
bar.  The  train  which  committed  the  injury  was  traveling  at 
the  unusual  speed  of  thirty-five  or  forty  miles  an  hour  in  the 
crowded  city  of  Chicago;  over  street  crossings;  upon  un- 
guarded tracks,  so  connected  with  a  public  street  and  so  ap- 
parently the  continuation  of  a  public  street  as  to  be  regarded 
by  ordinary  citizens  as  located  in  a  public  street;  along  a  por* 
tion  of  such  tracks  where  persons  were  known  to  be  passing 
and  crossing  every  day;  in  conceded  violation  of  a  city  ordi- 
nance as  to  speed;  and  without  warning  of  the  approach  of  the 
train  by  the  ringing  of  a  bell.  This  conduct  tended  to  show 
raoh  a  gross  want  of  care  and  regard  for  the  rights  of  others 


S24  Lamx  Bhori  ro.  R't  Go.  9.  Bodkmxb.     [IllinoiSi 

as  to  justify  the  presnmption  of  willfulnem.  It  mlso  tended 
to  show  that  if  there  was  failure  to  discover  the  danger  of  the 
deceased,  such  failure  was  owing  to  the  recklessness  of  the 
company's  servants  in  the  management  of  its  train. 

We  are  of  the  opinion  that  the  court  committed  no  error  in 
refusing  to  instruct  the  jury  to  find  for  the  defendant:  Chi^ 
eago  etc.  R,  IL  Co.  ▼.  Gregory^  68  IlL  226;  Indianofdu  €te. 
R.  R.  Co.  ▼.  Galbreatk,  63  IlL  436. 

Appellant  assigns  as  error  the  admission  of  testimony,  that 
persons  were  in  the  habit  of  passing  across  the  tracks  at  the 
place  where  the  accident  occurred.  In  cases  where  persons 
have  traveled  along  a  railroad  right  of  way  as  a  mere  foot* 
path,  using  it  for  their  own  convenience,  and  where  there  was 
no  evidence  of  any  assent  of  the  railroad  company  thereto 
except  its  non-interference  with  the  practice,  it  has  been  held 
that  such  persons  are  to  be  regarded  as  wrong-doers  and  tres* 
passers,  and  that  a  mere  naked  license  or  permission  to  enter 
or  pass  over  an  estate  will  not  create  a  duty  or  impose  an  ob- 
ligation <m  the  part  of  the  owner  to  provide  against  the  dan- 
ger of  accident:  lUinoU  Cent  R.  R.  Co.  v.  Oodfrey^  71  IlL 
600;  22  Am.  Rep.  112;  Blanchard  v.  Lake  Shore  etc.  R.  R.  Co.^ 
126  IlL  416;  9  Am.  Rep.  630;  Illinoia  Cent.  R.  R.  Co.  r. 
Heiher%ngto%  88  IlL  610;  but  in  each  of  such  cases  it  was 
conceded  that  the  place  where  tho  injury  occurred  was  upon 
the  right  of  way  of  the  railroad  company,  and  that  the  party 
making  use  of  such  right  of  way  knew  it  to  be  the  exclu^^ive 
property  of  the  railroad  company  for  the  purpose  of  running 
its  trains.  But,  in  the  case  at  bar,  the  testimony  of  the  plain- 
tiff tended  to  show  that  the  tracks,  at  the  point  where  the  de- 
ceased was  killed,  were  laid  in  Clark  Street,  a  public  street  of 
the  city  of  Chicago.  There  were  traveled  roadways  constantly 
in  use  on  both  sides  of  the  tracks,  and  several  witnesses  testi- 
fied that  the  strip  of  land  which  embraced  the  tracks  in  the 
middle  and  the  roadways  on  the  sides  was  called  Clark  Streeti 
and  regarded  as  a  public  street. 

When  the  evidence  on  the  part  <^  the  plaintiff  had  closed, 
the  defendant  introduced  proofs  tending  to  show  that  the  strip 
in  question  is  120  feet  wide;  that  100  feet  in  the  middle  of 
the  strip,  where  the  tracks  were  laid,  was  railroad  right  of 
way,  but  that  ten  feet  on  each  side  of  said  100  feet  belonged 
to  the  public  and  were  used  by  the  public.  The  strip  in  question 
was  used  partly  by  the  public  and  partly  by  the  railroad  com- 
panj.    The  proof  also  tended  to  show  tiiat  for  years  the  rail- 
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road  tracks  had  been  laid  in  Clark  Street  a0  far  south  as 
Twenty-second  Street,  though  they  had  subsequently  been 
aioved  somewhat  to  the  westward.  The  course  of  the  tracki 
southward  was  such  as  to  appear  to  be  a  mere  extension  of 
<^lark  Street.  There  was  no  fence,  or  other  mtirk  of  separa- 
tion, to  designate  what  portion  of  the  strip,  120  feet  wide,  be- 
longed to  the  public  and  what  portion  belonged  to  the  rakilroad. 
There  was  proof  tending  to  show,  that,  before  any  tracks  were 
laid  at  all,  there  had  been  a  foot-path  in  use  from  Twenty- 
second  Street  as  far  south  as  Twenty-fifth  Street.  As  lias  al- 
ready been  stated,  it  also  appeared  that  persons  were  allowed 
to  come  up  to  cars  standing  upon  these  tracks  for  the  purpose 
of  loading  and  unloading  their  wagons;  and  one  witness 
Rtated  that  wagons  droVi  upon  or  between  the  tracki  for  mch 
purpose. 

1  b'e  books  dr^w  a  distinction  between  cases  where  there  is 
4t  mere  naked  licence  or  permission  to  enter  upon  or  pass  over 
an  estate  and  6ases  where  the  owner  or  occupant  holds  out 
any  enticement,  allurement,  or  in^&cement  to  persons  to  enter 
upon  or  pas^  ovet  his  property:  Sweeny  v.  Old  Colony  etc. 
JR.  tt.  Co.,  10  Allen,  368;  87  Am.  t)ec.  644.    '^A  mere  passive 
aquiescence  by  an  owner  or  oc6upW  it  a  certain  use  of  his  land 
by  others  involVefi/  n6  liabillt^;  bui  ^f  be  directly,  or  by  impli- 
cation, iiidn^es  persons/  io  ^n'Ur  on  and  pass  over  his  premises, 
he  thereby  assumes  an  obligaktion  thai  th'e^  are  in  a  safe  con- 
dition, suitable  ibr  such  use;  and  for  a  breach  o^  this  obliga^ 
tion  he  is  liable  in  damages  to  a  person  injured  therel[)y ": 
Sweeny  V.  btSi  Colony  etc,  k.  R.  Co.,  10  Allen;  388;  87  Am'. 
Dec.  644    Though  it  is  unnecessary  \xi  go  so  far  as  to  hold, 
in  ihis  case,  that  the  fact^  hereinbefore  recited  i^njiounted  to 
all  implied  inducement  on  the  part  of  the  railroad  company 
to  the  public  io  pass  over  its  tracks,  it  is  nevertheless  quit6 
tnanifest  that  the  surroundings  were  such  ai^  io  give  to  th^ 
tracks  the  appearanc^  6f  being  located  in  a  public  street;  and 
all  the  circumstaifices  of  ihe  situation'  were  such  as  to  leact 
those  who  had  occasion  tb  freqiient  that  neighborhood  to  be- 
lieve that  the  tracks  were  in  a  public  street    Hence,  we  are 
inclined  to  the  opinion  that  the  c6urt  did  not  err  in  admitting 
proof  of  the  piassihg  of  persons  across  ihe  tracks,  for  the  reason 
that  such  proof  was  admitted  before  the  defendant  proved 
that  the  friicks  w^re  oH  its'  right  of  way,  and  while  as  yet  th^ 
evidencie  of  the  j^laintiff  tended  to  show,  in  the  absence  of 
contradictory  proof,  that  the  tracks  were  iA  a  pubUc  street|  or 
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what  was  called  and  regarded  as  a  public  street.  If  the^ 
tracks  were  in  a  public  street,  the  company  was  unquestion* 
ably  under  obligations  to  '^provide  against  the  danger  of 
accident "  to  those  rightfully  thereon.  After  the  defendant 
introduced  its  proof  it  did  not  move  to  exclude  the  particular 
testimony  of  the  plaintiff  as  to  the  passing  of  persons  over  the- 
tracks.  Whether,  therefore,  after  the  ownership  of  the  com- 
pany had  been  shown,  persons  who  had  been  proven  to  be  in 
the  habit  of  crossing  the  tracks  under  the  belief  that  they 
were  crossing  a  public  street  were  or  were  not  such  wrong* 
doers  as  to  relieve  the  company  from  liability  for  injury  to 
them  is  a  question  which  need  not  be  further  considered. 

The  appellant  further  objects  that  the  court  should  have 
excluded  the  ordinances  as  to  the  speed  and  the  ringing  of  a 
bell,  as  these  ordinances  are  not  described  in  the  fifth  count 
of  the  declaration:  niinoii  C$nt.  R.  R.  Co.  ▼.  Godfrey^  71  IlL 
600;  22  Am.  Rep.  112.  The  ordinance  as  to  speed  was  de-^ 
scribed  in  the  third  count,  and  the  ordinance  as  to  the  ringing- 
of  the  bell  was  described  in  the  fourth  count,  and  they  were- 
properly  admitted  under  these  counts  at  the  time  when  they 
were  admitted.  After  defendant  introduced  its  proof,  it  made 
no  formal  motion  to  exclude  the  ordinances,  though  it  ob- 
jected to  the  reading  of  them  to  the  jury  in  the  argument  of 
plaintiff's  counsel,  and  asked  the  court  to  instruct  the  jury^ 
to  disregard  them  as  evidence.  We  do  not  think  that  the- 
action  of  the  court  in  this  particular,  even  if  it  be  regardeck 
as  technically  erroneous,  could  have  done  the  defendant  any* 
harm,  for  the  reason  that  counsel  for  defendant  admitted,  ia 
his  opening  statement  to  the  jury,  that  the  city  ordinance 
prohibited  the  running  of  trains  in  the  city  at  a  greater  rate 
of  speed  than  ten  miles  an  hour,  and  also  admitted  that  the 
train  which  killed  the  deceased  was  traveling  at  a  greater  rate 
of  speed  than  ten  miles  an  hour;  and  for  the  further  reason 
that  the  ordinance  as  to  the  ringing  of  a  bell  was  not  read  at 

« 

all  in  the  hearing  of  the  jury,  and  counsel  for  defendant  al- 
lowed  testimony  that  no  beU  was  rung  to  be  admitted  with-- 
out  objection. 

Furthermore,  the  action  of  the  court  in  withdrawing  fron> 
the  consideration  of  the  jury  all  the  counts  except  the  fifth 
was  exceedingly  favorable  to  the  defendant  We  do  not 
think  that  the  jury  ought  to  have  been  told  that  there  could 
be  no  recovery  under  the  third  count|  which  described  the  or- 
dinance as  to  speed. 
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BTen  if  it  be  admitted  that  the  deceased  was  a  trespasser, 
the  third  ooant  was  sufficient  to  authorize  the  proof  under  it 
of  such  gross  negligence  as  OTidenoes  willfulness.  The  word 
**  reckless,"  implies  heedlessness  and  indifference.  If  an  en« 
gineer,  knowing  that  persons  are  accustomed  to  cross  a  track 
between  the  streets  of  a  large  and  crowded  city  drives  his  en- 
gine forward  *' recklessly/'  that  is  to  say,  with  indifference  as 
to  whether  such  persons  are  injured  or  not,  and  at  a  rate  of 
speed  *'  greatly ''  in  excess  of  that  limited  by  a  city  ordinance, 
an  injury  thereby  inflicted  upon  one  of  such  persons,  even 
though  he  be  a  trespasser,  will  be  regarded  as  the  result  of 
^*  such  a  gross  want  of  care  and  regard  for  the  rights  of  others 
aa  to  justify  the  presumption  of  willfulness  or  wantonness.'' 

The  views  already  expressed  dispose  of  appellant's  objec- 
tions to  the  refusal  of  instructions  numbered  8,  4,  6,  and  8 
asked  by  the  defendant  Refused  instruction  Na  7  was  not 
based  upon  the  evidence.  It  submitted  to  the  jury  the  ques- 
tion whether  or  not  the  deceased  was  using  the  tracks  as  a 
playground.  We  find  no  evidence  in  the  record  tending  in 
the  slightest  degree  to  show  that  the  tracks  were  used  for  any 
sach  purpose.  Refused  instructions  numbered  9,  10,  11, 12, 
15,  and  17  merely  related  to  the  degree  of  care  which  the  de- 
ceased was  required  to  exercise,  but,  as  the  case  was  sub- 
mitted to  the  jury  upon  a  declaration  which  charged  wanton 
and  willful  negligence,  it  made  no  difference  to  what  extent 
the  deceased  was  guilty  of  a  want  of  care.  Contributory  neg- 
ligence on  the  part  of  the  plaintiff  is  no  excuse  for  wanton 
and  willful  negligence  on  the  part  of  the  defendant  Refused 
instructions  numbered  24  and  25  assumed  the  existence  of 
facts  about  which  there  was  a  controversy,  and  each  singled 
out  and  gave  due  prominence  to  a  single  circumstance  as 
characterizing  the  defendant's  conduct,  instead  of  leaving  it 
to  the  jury  to  pass  upon  such  conduct  upon  a  view  of  all  the 
facts  and  circumstances  in  the  case. 

The  judgment  of  the  appellate  court  is  affirmed. 

Cbaiq  and  Bailey,  JJ.,  dissenting. 

RAnaoADS  —  Drrr  to  Trbspasskbs  oir  Tkaoki  8m  Omlral  A  Jt  ila 
Ok  ▼.  Vamghm.  8S  Aim.  200;  80  Am.  St  R^p.  00^  and  wftMidtd  asto  witli 
oolleotod  diaonwing  th«  ■abjeot. 
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OmaUL  ra  Faoio  n  Om  Who  n  nr  Aonrii  Poasuttug  ef  n  oAoe 
Hndw  claim  uid  aolor  of  an  •leotion  or  «pponiliiMiit|  and  u  in  tlio  eswr* 
ofao  of  iti  f imolioDi  and  tho  diacharge  of  its  dotiea  Ho  mast  hold  offieo 
nnder  aomo  degroo  of  notoriety,  and  moat  oxoroiao  oontinnooa  acta  of  aa 
offioial  character. 

OvfiDBR  DM  Faoto,  Wbo  II  HOT.  —  Whcn  a  board  of  directora  of  a  railroad 
•orporation  which  la  naiihor  a  d*  jur$  nor  a  de  /ado  board,  baoana* 
olcctad  at  a  timo  and  place  other  than  that  flzad  by  the  by-Uwa,  witli- 
•at  notioa  to  or  tha  preaenoa  of  a  minority  of  tha^^ia  Jara  diraotoca,  and 
without  the  poaaesaion  of  the  reoorda,  papera,  or  aeal  of  the  corporation, 
and  whoaa  right  of  o£Soa  faaa  been  dfkputcd  aa  having  no  poaaesaion  of 
Iha  oorporsta  pfoparty  or  of  ita  management,  and  againat  whom  litiga- 
lloD  exiata,  to  oaat  them  from  offlce,  appointa  one  of  their  nnmbar  proa* 
Ideal  of  the  corporation,  anch  appointee  ia  neither  a  de  jmr$  nor  a  4a 
/oeto  officer,  notwithstanding  a  majori^  of  the  direotora  preaent  at 
Aa  meeting  #ere  the  di  Jure  direotora  of  the  corporation  holding  orer 
after  thA  expiration  of  their  term  of  office. 

OoBVOBATioira  ^Bmor  (xw  iBnaouiJLn  Mxtma  ov  Duvrron.  —  Dm  prea- 
•nee  of  a  bare  majori^  or  qnorom  of  the  lawful  direotora  of  a  corpora- 
tion at  a  apeoial  meeting,  held  at  a  place  other  than  that  deaignated  for 
legalar  meetings  of  the  board,  and  withont  notification  to  or  the  preaenco 
•f  the  remaining  lawful  directors,  aa  required  by  the  by-lawa  for  a  ape. 
•ial  meeting,  doea  not  render  the  act  Of  each  quoraia  eflbotoal  ta  bind 
ttie  oorporation  and  ita  atockholdara. 

JVD0MSHTS  IN  Quo  Wabramto  —  OoNOLusiY BHns  ov. — A  Judgment  in  aa 
aobiou  in  tha  nature  of  quo  warranto  ousting  certain  persona  from  the  offioe 
•f  direotora  olf  a  corporation  on  the  ground  of  the  Qlegality  of  thmr  eleo- 
tiOtt  U  condniiTe  eridenoe  againUt  lAiem  on  thia  poiat  in  another  action. 

OfiiaiR  DB  Faoio  —Who  n  hot  —  Salart.  -*When  the  board  of  direotora 
of  a  oorporation  which  is  neither  a  dejw  nor  a  de/ado  board  appointa 
one  of  their  number  president  of  the  corporation,  he  ia  neither  a  dejmre 
nOr  a  de  Jhdo  officer,  and  is  not  entitled  to  recover  any  oompenaataon 
iot  bis  aerficte  as  auch'  president 

OmcnEB  DS  Faoto — Liabilitt  iob  Sax.aet  BaoicrrxDL— -When  aa  cAcar  de 
/ado  baa  receiTed  the  aalary,  fees,  and  emdnmenta  of  an  office^  he  ia  lii^ 
ble  therefor  to  the  officer  dejurt  in  an  action  for  money  had  and  receired. 

OificAB  DB  Faoto -^Acnoii  wgr  Salart  Intoltbs  Tttlb  to  Oificb.  — 
When  a  person  claiming  to  be  an  officer  brings  airit  for  the  aalary  or 
oompenaation  belonging  to  anoh  office,  hia  title  to  the  offioe  la  in  iaaua^ 
and  if  another  baa  the  real  right  to  the  office^  although  not  the  poasoa 
aion,  the  plaintiff  cannot  recover. 

OnncBR  DB  Faoto  akd  db  Jorb  ~  Aonoic  vor  Salart  Imtoltbs  Tnu  10 
OmcB.  —  When  a  person  claiming  to  be  an  officer  of  a  public  or  private 
corporation  bringaan  action  at  law  to  recover  the  aalary  incident  to  that 
•ffice,  which  ho  baa  no  right  to  receive  unless  he  baa  a  legal  right  to  the 
•ffice,  he  necessarily  puts  hia  title  to  the  office  in  iaane,  and  mnat  prove 
Idmaelf  to  be  a  dejure  officer.  A  certificate  of  election,  oommiasion,  or 
•ther  evidence,  may  be,  under  acme  circumatancaa^  prima  /Ue  or 
eonduaiva  evidence  of  a  dejure  right. 
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Charles  Wheatonf  for  the  plaintiff  in  error. 
Jf.  D.  Hatkaioayt  for  the  defendant  in  error* 

Bak£b,  J.  In  this  aotion  of  oMumpnt,  Waterman,  plaintiff 
in  error,  seeks  to  recover  from  the  Chioago  and  Iowa  Railroad 
Company,  defendaqt  in  error,  his  salary  as  president  of  said 
corporation  for  a  period  of  about  two  years,  at  the  rate  of  five 
tboofiand  dollars  per  annum.  The  issues  were  tried  in  the 
circuit  court  before  the  judge  and  without  a  jury,  and  the 
qaestions  of  law  and  mixed  questions  of  law  and  fact  involved 
in  the  controversy  were  amply  preserved  by  exceptions  to  the 
rulings  made  on  the  various  propositions  submitted.  The 
judgments  of  the  circuit  and  appellate  courts  were  against 
Waterman,  and  he  brought  the  record  here  by  this  writ  of 
error.  '• 

At  the  annual  meeting  of  the  stockholders  of  the  railroad 
company^  }ield  in  March,  1879^  Joseph  Seising,  Daniel  B. 
Waterman,  Geoirge  W.  Kretzinger,  B.  T.  Lewis,  F.  B.  Hinck« 
ley,  P.  B.  Sbujoaway,  and  Joseph  E.  Barry  were  elected  di« 
rectcx^  of  the  oorppration,  and  said  directors  elected  F.  E. 
I^inckley  president  of  the  company,  and  also  elected  a  vice- 
resident  and  secretary.  On  January  8, 1880,  Lewis  resigned 
his  oiBce  of  director,  and  B.  G.  liontony  was  appointed  a 
director  in  his  place  and  stead.  The  by-laws  of  the  company 
provided  for  an  annual  meeting  of  its  stockholders,  to  be  held 
at  the  office  oi  the  company,  in  the  city  of  Chicago,  Illinois, 
on  the  first  Wednesday  in  March,  in  each  year,  and  for  an 
election  by  them  fit  that  time  of  a  board  of  seven  directors, 
who  were  to  hold  office  until  the  next  annual  election  and 
until  their  successors  were  elected.  On  Wednesday,  the  third 
d9j  of  March,  1880,  various  persons  met  |it  said  office  for  the 
purpose  of  holding  said  annual  meeting,  and  among  them 
were  Hinckley,  the  presidisnt,  and  all  of  the  directors.  Im- 
mediately before  a  meeting  was  organized  an  injunction  was 
served,  which  restrained  the  voting  of  certain  stock.  There- 
upon Beising  and  Mootony  organized  and  held  what  purported 
to  be  the  annual  meeting  of  the  stockholders.  They  were 
neither  of  them  stockholders,  and  neither  of  them  had 
proxies  to  vote  any  stock*  The  town  of  Aurora  was  the 
owner  of  1000  shares  of  the  capital  stock  of  the  corporation, 
and  Joseph  Beismg,  supervisor  of  the  town,  voted  993  of  said 
shares  for  Daniel  B.  Waterman,  Joseph  Beising,  R.  G.  Mon* 
tony,  L.  D.  Brady,  E.  R.  Allen,  Holmes  Miller,  and  William 
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McMicken  for  directors^  and  they,  receiving  all  tbe  Totea  caat^ 
were  declared  elected. 

The  by-lawB  provided  that  the  directors  elected  at  the  an- 
nual meeting  should,  at  their  first  meeting  thereafter,  to  he 
called  as  soon  as  might  be  and  as  soon  as  a  quorum  could  be 
convened,  proceed  to  organize  the  board  by  the  election  of  a 
presidenti  vice-president,  and  secretary  of  the  company,  to 
hold  oflSce  during  the  pleasure  of  the  board,  and  that  the 
board  of  directors  should  have  authority  to  fill  all  vacancies 
that  should  occur  therein,  occasioned  by  death,  resignation,  or 
otherwise.  They  also  provided:  *' Regular  meetings  oi  the 
board  of  directors  shall  be  held  at  the  office  of  the  company, 
in  tbe  city  of  Chicago,  on  the  first  Thursday  of  every  month, 
at  ten  o'clock  in  the  forenoon." 

On  the  fourth  day  of  March,  1880,  —  which  was  the  first 
Thursday  in  that  month, — the  seven  directors  who  had  been 
elected,  as  above  stated,  on  the  preceding  day,  met  ^at  the 
office  of  R.  G.  Montony,  at  97  Clark  Street,  in  room  27,'*  and 
At  that  meeting  McMicken  resigned  the  office  of  director,  and 
George  W.  Kretzinger  was  elected  to  fill  his  place.  There* 
upon  said  directors,  they  all  being  present,  elected  Waterman 
president  of  the  company,  and  also  elected  a  secretary  and  a 
treasurer,  and  an  executive  committee.  Several  motions  in 
regard  to  the  business  affairs  of  the  company  were  also  made 
and  carried  at  that  meeting.  Said  directors  also  held  meet- 
ings on  March  19,  April  23,  May  28,  and  June  21,  1880,  and 
on  several  subsequent  days,  at  which  meetings  considerable 
business  was  done,  such  as  adopting  motions  and  resolutions, 
appointing  officers  and  attorneys,  ordering  the  payment  of 
various  sums  of  money  to  various  persons,  etc. 

At  the  time  of  said  elections  in  1880,  the  railroad  of  defend- 
ant in  error  was  in  the  hands  of  and  operated  by  a  receiver 
appointed  by  the  circuit  court  of  the  United  States  for  the 
northern  district  of  Illinois  in  a  foreclosure  suit,  but  a  peti- 
tion was  pending  in  said  court  which  claimed  that  the  com* 
pany  was  entitled  to  have  the  road  turned  over  to  it.  On  June 
19, 1880,  the  receiver,  in  conformity  with  an  order  of  the  conrti 
surrendered  the  road  to  the  company  by  delivering  it  to  Water- 
man, Montony,  Reising,  and  Kretzinger,  who  were  a  majority 
of  the  board  of  directors,  whether  the  elections  of  1880  be  re- 
garded or  not.  Four  days  thereafter,  on  June  28,  1880,  the 
road  was  again  placed  in  the  hands  of  a  receiver,  and  remained 
in  the  hands  of  a  receiver,  and  was  operated  by  him,  until 
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after  F.  H.  Head  was  elected  president  of  the  company  in 
1882. 

On  Marob  28, 1880,  an  information  in  the  nature  of  a  qw$ 
-warrarUOf  on  the  relation  of  Hinckley,  Shumway,  and  Barry, 
'who  had  been  elected  directors  in  1879,  was  filed  in  the  criminal 
<x>art  of  Cook  County,  against  Reising,  Waterman,  Montony, 
l&etzinger,  Brady,  Allen,  and  Miller,  and  on  the  nineteenth 
•day  of  March,  1881,  a  final  judgment  was  rendered  in  said  suit, 
wherein  it  was  "ordered  and  adjudged  by  the  court  that  Mon* 
tony.  Waterman,  Reising,  Kretzinger,  Brady,  Miller,  and  Allen 
he  and  they  are  ousted  from  the  office  of  directors  of  the  Chi- 
cago and  Iowa  Railroad  Company,  and  from  exercising  any  of 
the  privileges,  functions,  and  franchises  of  the  office  of  direo- 
tors  nnder  the  election  for  directors  of  said  company  alleged 
to  have  been  held  on  the  first  Wednesday  of  March,  A.  D.  1880; 
but  this  judgment  does  not  in  any  manner  aflect  the  rights 
-of  defendants  acquired  under  the  election  for  directors  in 
March,  1879."  The  substance  and  meaning  of  this  final  judg« 
ment  is,  that  Allen,  Miller  and  Brady  are  absolutely  ousted 
from  their  offices  of  directors  of  the  railroad  company,  but  that 
Montony,  Waterman,  Reising  and  Kretzinger  are  merely  ousted 
from  exercising  any  privileges,  functions,  and  franchises  of  di- 
rectors by  virtue  of  the  election  of  March,  1880,  and  are  left 
clothed  with  whatever  rights  they  may  have  acquired  prior 
thereto. 

At  the  meeting  held  on  May  28, 1880,  by  the  seven  persons 
alleged  to  have  been  elected  directors  on  the  third  day  of  that 
month,  a  motion  fixing  the  salary  of  the  president  of  the  com- 
pany at  five  thousand  dollars  per  year  was  adopted.  PlaintiflF 
in  error  claimed  to  be  president  of  defendant  in  error,  and  per* 
&rmed  Bome  acts  as  such,  until  one  F.  H.  Head  was  elected 
president  on  the  fifteenth  day  of  March,  1882.  During  the 
whole  of  said  time  Hinckley  also  claimed  to  be  president  of 
tiie  company  by  virtue  of  his  election  in  1879,  and  also  per- 
formed some  acts  as  such. 

One  of  the  contentions  of  plaintiff  in  error  is,  that  the  elec- 
tion of  March  8^  1880,  was  a  valid  election,  and  that  by  means 
thereof  Waterman,  Reising,  Montony,  Brady,  Allen,  Miller,  and 
Kretzinger  became  and  were  the  lawful  and  rightful  directors 
of  the  corporation.  It  is  a  sufficient  answer  to  this  claim  to 
•ay  that  it  was  decided  otherwise  in  the  qiu)  warranto  suit,  and 
that  plaintiff  in  error  was  a  party  to  the  judgment  rendered 
therein,  and  is  bound  thereby. 
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It  is  claimed  that,  at  all  events,  each  ^nd  every  one  of  tbe- 
persons  last  named  came  intoofBce  under  color  of  anelection, 
and  was  therefore  a  director  de  facio^  and  the  board,  at  ^e- 
least,  a  de  facto  board  of  directom  when  it  elected  Watermao 
president;  and  it  is  also  claimed  in  that  behalf,  that  the  ap* 
pointment  or  election  of  an  officer  by  a  d€  fcLcto  officer  or  hy^ 
de  facto  officers  is  a  valid  app>ointment  or  election,  and  consti* 
tates  the  person  so  appointed  or  elected  a  dejure  officer.    The- 
charter  of  the  railroad  company  provides  for  the  '*  election  of 
a  board  of  directors  for  the  management  of  the  business  of  the- 
company.''    The  by-laws  provide  for  the  election  of  '*a  board 
of  seven  directors";  that  "the  directors  so  elected  shall,  at 
their  first  meeting  thereafter,  to  be  called  as  soon  as  may  be 
and  as  soon  as  a  quorum  can  be  convened,  proceed  to  organize 
the  board  by  the  election  of  a  president,  vice-president,  and 
secretary  of  the  company  ";  that  'Hhe  board  of  directors  shall 
have  authority  to  fill  all  vacancies  that  may  occur  therein, 
and  that  four  directors  shall  constitute  a  quorum  for  the  traus- 
action  of  business.    They  also  provide  for  regular  meetings  of 
the  board  of  directors,  and  for  special  meetings  to  be  called  by 
the  president  or  by  any  three  members  of  the  board,  '*  allow- 
ing  for  due  notification  of  the  members,  not  less  than  two 
days."     The  expression  *' organize  the  board,"  etc.,  means 
simply  that  the  board  or  body  shall  elect  the  designated  offi- 
cers.    Said  expression,  and  the  expression  *'at  their  first  meet- 
ing thereafter,  to  be  called,"  and  the  other  provisions  of  the 
by-laws  above  stated,  clearly  indicate  that  the  president  is  to 
be  elected  by  the  board  of  directors  acting  as  a  body,  and  at 
a  meeting  of  such  board  of  directors.    In  1  Beach  on  Private 
Corporations,  sec.  224,  it  is  said:  **  Even  a  majority  of  the 
directors,  or  all  of  them,  acting  separately,  cannot  bind  the 
corporation  in  regard  to  matters  which  they  are  only  author- 
ized to  act  upon  as  a  board";  and  so  the  question  arises 
whether  or  not  the  persons  alleged  to  have  been  elected  direct- 
ors on  March  3, 1880,  were,  when  they  assumed  to  elect  plain- 
tiff  in  error  president  of  the  company,  a  de  facto  board  of 
directors,  within  the  meaning  of  the  rule  which,  under  som^ 
circumstances,  validates  the  acts  of  de  facto  officers. 

A  de  facto  officer  is  distinguished  on  the  one  hand  from  a 
ipere  usurper  of  an  office,  and  on  the  other  hand  from  an  offi- 
cer dejure.  He  is  one  who  is  in  sctual  possession  of  an  office 
tinder  the  claim  and  color  of  an  election  or  appointment,  and  ui 
in  the  exercise  of  its  functions  and  in  the  discharge  of  its  duties* 
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In  Angell  and  Ames  on  Corporations,  sec.  287,  it  is  said:  ''The 
best  definition  we  have  seen  of  an  officer  ds  facto  is  that  given 
hj  Lord  EUenborough  in  King  t*  Corporation  of  Bedford 
Level,  6  East,  868.'^  That  definition  is  this:  "^  An  officer  de 
facto  is  one  who  has  the  reputation  of  being  the  officer  he  as- 
tumes  to  be,  and  yet  is  not  a  good  officer  in  point  of  law."  In 
Vaccari  y.  Maxwell^  3  Blatchf.  368,  the  court  says:  ''  Wethink, 
however,  that  the  decisions  in  relation  to  the  acts  of  officers 
d$  facto  are  reasonably  to  be  restricted  to  those  who  hold  of- 
fice under  some  degree  of  notoriety,  or  are  in  the  exercise  of 
continuous  official  acts,  or  are  in  the  possession  of  a  place 
which  has  the  character  of  a  public  office."  In  State  v.  Cur* 
ti$y  9  Nev.  326,  it  is  said:  ''In  order  to  make  a  person  an  offi- 
cer  de  facto^  the  law  requires  that  he  should  in  some  way  be 
put  into  the  office,  and  that  he  should  also  have  secured  such 
a  holding  thereof  as  to  be  considered  really  in  peaceable  poe* 
session  and  actually  exercising  the  functions  of  an  officer." 

On  March  8, 1880,  there  were  in  the  directory  of  the  rail- 
road  company  two  antagonistic  factions,  each  contending  for 
the  control  of  the  corporation  and  the  possession  and  manage- 
ment of  its  property.  Hinckley,  Shumway,  and  Barry,  mem« 
bens  of  the  board  elected  in  1879,  did  not  acquiesce  in  the 
election  held  on  March  3d,  but  immediately,  and  on  the  same 
day,  consulted  counsel  and  took  steps  to  contest  its  validity, 
and  claimed  that  they  were  still  members  of  the  board  of  di« 
rectors,  and  that  the  board  of  1879  was  the  lawful  and  actual 
board  of  directors  of  the  company,  and,  as  we  have  hereto- 
fore seen,  these  contentions  were  afterward  judicially  deter- 
mined in  their  favor.  The  next  day,  Thursday,  March  4, 
1880,  was  the  day  fixed  by  the  by-laws  for  the  regular  meet- 
ing of  the  board  of  directors,  and  the  by-laws  provided  that  it 
Bhould  be  held  at  the  office  of  the  company,  in  Chicago.  The 
board  which  claimed  under  the  election  of  March  3d  met  on 
said  next  day,  but  at  the  officep  of  Montony  instead  of  the 
office  of  the  company.  Montony,  Beising,  Waterman,  and 
Kretzinger,  four  of  the  de  jure  directors  of  the  company,  were 
present  at  said  meeting,  and  they  constituted  a  quorum  of  the 
iejure  board;  but  the  meeting  was  not  at  the  place  fixed  for 
i^gular  meetings,  and  the  other  three  de  jure  directors  were 
not  present,  and  were  not  notified  of  the  tim.Q  and  place  of 
such  meeting.  On  the  contrary,  they  ^Qre  completely  ignored, 
and  the  four  directors  above  named  met  and  act^d  with  Brady, 
Allen,  and  Miller. 
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The  supposed  board  that  thus  met  did  not  have  possession 
or  control  of  either  the  seal,  the  record  books,  or  the  papers  of 
the  corporation.  It  did  not  have  possession  or  control  of  its 
property,  or  control  of  the  management  of  its  railroad.  Prior 
to  the  time  it  so  met  it  had  not  exercised  any  functions  or 
performed  any  acts  incident  to  a  board  of  directors.  It  did 
not  meet  in  or  have  possession  of  the  place  which  had  the 
character  and  reputation  of  being  the  office  of  the  company. 
It  assumed  to  be  the  board  of  directors,  but  its  claim  was  dis- 
puted by  others  who  claimed  to  be  directors,  and  it  was  not 
recognized  by  those  who  up  to  that  date  had  been  the  presi- 
dent, vice-president,  secretary,  and  a  majority  of  the  executive 
committee  of  the  corporation.  It  is  impossible,  then,  that  said 
board,  elected  only  the  day  before,  could  have  had  the  reputa- 
tion of  bei  ng  the  board  of  directors  it  assumed  to  be.  The  only 
official  acts  it  claims  to  have  performed  prior  to  the  election 
of  president,  was  to  accept  the  resignation  of  MoMicken  as 
director  and  appoint  Kretzinger  to  fill  the  vacancy,  and  these 
were  done  at  the  same  meeting  with  and  immediately  preced- 
ing such  election.  We  do  not  regard  them  as  of  any  signifi* 
cance  as  bearing  upon  the  question  of  reputation  or  notoriety. 
Afterward,  and  at  the  same  meeting,  said  board  appointed 
other  officers  and  adopted  various  motions,  and  at  subsequent 
meetings  it  adopted  various  other  motions  and  resolutions,  and 
procured  a  new  seal  and  a  new  record  book,  and  caused  its 
proceedings  to  be  recorded  therein,  and  appointed  attorneys, 
and  did  various  acts  of  like  character.  These  matters  are 
unimportant  so  far  as  regards  any  contention  that  the  election 
was  binding  on  the  corporation,  on  the  ground  that  said  board, 
when  they  made  the  election,  had  the, reputation  of  being  the 
board  of  directors  of  defendant  in  error.  There  should  have 
been  some  evidences  of  prior  acts  of  the  board:  State  v.  CurtU^ 
9  Nev.  825;  StaU  v.  Wilson,  7  N.  H.  543.  It  cannot  fairly 
be  said  that  the  board  which  elected  plaintiff  in  error  presi- 
dent had  such  possession  and  control  of  the  affairs  of  the 
company  as  that  it  could  be  regarded  to  be  in  the  peaceable 
and  actual  exercise  of  the  functions  of  a  board  of  directors. 
Nor  does  the  mere  fact  of  the  presence  of  a  bare  majority  or 
quorum  of  the  lawful  directors  at  a  casual  meeting  held  at  a 
place  other  than  that  designated  for  regular  meetings  of  the 
board,  and  without  the  notification  to  the  other  rightful  direc- 
tors  required  by  the  by-laws  for  a  special  meeting,  render  the 
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.act  of  such  quorum  effectual  to  bind  the  corapanj  and  its 
stockholders. 

It  18  manifest  from  the  holdings  of  the  trial  court  upon  the 
propositions  submitted  to  it  that  it  ruled  that  under  the  cir« 
camstances  of  the  case  the  supposed  board  of  directors  which 
assumed  to  elect  plaintiff  in  error  president  of  the  railroad 
company  was  not,  when  it  made  such  election,  a  d^/acto  board 
of  directors,  within  the  meaning  of  the  rule  which  validates 
aome  acts  of  de  facto  officers.  In  our  opinion  there  was  no  error 
in  Buch  ruling.  Since  the  board  of  directors  which  elected 
plaintiff  in  error  president  was  neither  a  dejure  nor  a  defaeto 
board  of  directors,  it  follows  that  plaintiff  in  error  never  b^ 
came  or  was  the  rightful  president  of  the  railroad  company. 

At  the  trial  the  court  held,  **  that  the  plaintiff,  to  maintain 
his  action  for  salary  as  president,  must  show  that  he  was  such 
officer  de  jure  as  well  as  defaeto,**  It  is  the  legal  right  to  an 
office  that  confers  the  right  to  receive  and  appropriate  the 
salary,  fees,  and  emoluments  incident  to  such  office,  and  if  an 
officer  defaeto  has  obtained  such  salary,  fees,  or  emoluments, 
be  is  liable  to  the  officer  de  jure  in  an  action  for  money  had 
and  received:  Mayfield  v.  Moore^  63  111.  428;  5  Am.  Rep.  52; 
and  if  suit  be  brought  by  a  person  claiming  to  be  an  officeri 
for  the  salary  or  compensation  belonging  to  such  office,  his 
title  to  the  office  is  in  issue,  and  if  that  be  defective  and  an- 
other has  the  real  right,  although  not  in  possession,  the  plain- 
tiff cannot  recover:  Dolan  v.  Mayor^  68  N.  Y.  274;  23  Am. 
Rep.  168;  Matthewe  v.  Supervigore^  63  Miss.  716;  24  Am.  Rep- 
715;  Peojple  v.  Smyth^  28  Cal.  21;  Andrewe  v.  Portland^  79  Me. 
484;  10  Am.  St.  Rep.  280;  MeCue  v.  County  of  WapeUo,  56 
Iowa,  698;  41  Am.  Rep.  134;  Cometoeh  v.  Grand  Rapidi^  40 
Mich.  897,  and  numerous  other  authorities.  Whatever  may 
be  the  rule  in  certain  mandamue  proceedings,  and  in  suits  in 
ohancery  in  regard  to  questioning  therein,  collaterally,  the 
title  of  defaeto  officers,  we  think  that  when  a  person  brings 
an  action  at  law  against  a  county,  municipality,  or  private 
corporation,  for  the  recovery  of  a  salary  incident  to  a  particular 
office,  and  which  he  has  no  legal  right  to  receive  unless  he 
has  a  legal  right  to  the  possession  of  such  office,  he  necessa* 
rily  puts  his  title  to  the  office  in  issue.  However,  a  certificate 
of  election,  commission,  or  other  evidence  may  be,  under 
aome  ciroumstanoes,  prima /octe  or  even  conclusive  evidence 
af  a  d0  jure  right 

In  our  opinion  there  was  no  error  in  the  holding  of  the  court 
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now  under  consideration,  ^ven  if  there  was,  it  worked  no 
injury  to  plaintiff  in  error,  for  if  the  supposed  bqard  of  direc- 
tors  which  aspum^d  to  appoint  him  presideodt  WM  neith^  a 
dejure  nor  a  de  facto  bo^rd  of  directorp,  then  he  wa^  witbQ.ut 
even  color  of  election,  and  was,  at  most,  a  mere  intruder  into 
the  office  of  president. 

We  find  no  substantial  error  in  the  record.  The  judgment 
pf  the  appellate  court  is  affirmed. 

CoRFORATioir8.^NonoB  oy  Mkktiko  Of  DmscxoBS— NxcBssmr  voat 
See  Bank  ▼.  McCarthy,  66  Ark.  473;  29  Am.  Sk  Rep.  60,  and  notet  Aoto 
done  at  a  corporation  meeting  of  which  notice  was  not  giTcn  in  the  presorihe^ 
manner  are  Toi^:  SU^  v.  Wyte,  7  Coon.  214;  13  Am.  D90,  M»  and  czji^ded 
note. 

OffiOK^  P9  Facto— Who  Ann.  ^To  constitute  »  person  an  officer  d» 
/ado  there  must  be  at  least  some  colorable  election  or  indncibion  into  office: 
8taU  r.  Taylor,  IDS  N.  a  196;  23  Am.  St.  Rep.  61,  and  note;  OreigkUm  ▼. 
Commonwealth,  S8  Kj.  142;  4  AuLlSt.  Rep.  143»  and  note;  BanUin  ▼•  Kaotttfer^ 
16  Or.  466;  8  Am.  St.  Rep.  176,  and  note. 

OfpioBB  x>i  Facto— liiABUJTT  jo  OmcBB  pi  Jubb  voe  SaiiAbt.— A 
dejure  officer  who  has  been  kept  oat  of  ^is  office  hj  $a^  intruder  may  reoo^e? 
in  an  action  on  ihe  case  against  snch  intruder  all  the  profits  of  the  office 
which  he  wonld  haye  receiyed  had  he  exercised  the  office,  less  the  necessary 
•xpenses  of  earning  fhem:  Bier  ▼.  OorreU,  SOW.  Va.  96;  8  Am.  St  Rep.  17* 
fmd  note;  Kemlr.  Meet,  102  N.  Y.  114;  66  Am.  Rep.  760.  See  aleo note 
to  A  ndrewe  r.  Pctfik^^  10  Am.  St  Rep.  284^  S8f^ 
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Qmm  iM9  Ownegtm  ^Cbamom  of  Bbiubnos  ov  Omom  it  VAOAnm 
or  Owncm, —  When  a  •tetate  providat  that  "no  p«non  shall  hold  thi 
offioe  of  ooQDoilinan  unlMs,  at  the  time  of  hie  eleotion.  ho  ia  a  reeident 
flf  the  ward  from  which  he  is  elected,  and  ia  the  caao  of  the  remonl  of 
iof  oonnoHman  from  the  ward  from  which  he  was  elected  die  commoA 
ooancSl  shall  have  power  to  declare  his  offloe  Taoaat  and  order  a  speoial 
election  to  fill  the  Tacaacy,"  a  coancilmaa  dolj  elected  while  a  rstident 
of  one  ward  does  oot  create  a  racaney  in  the  offioe  hy  his  snbseqnent 
iemoTsl  to  another  ward,  in  the  absence  of  any  action  taken  by  the  oi^ 
eonniOil  ia  the  matter. 

S.  B.  ndrtfardf  proaecutiDg  attorney  for  tlie  sppellank 
F.  J7.  Snyder  and  0.  W.  B&rpnanj  for  the  appellee. 

HcBridk,  J.  The  appellee  was  duly  elected  eonnoflmaii 
fat  the  third  ward  of  the  city  of  Portland.  He  qualified  and 
entered  trpta  the  dtities  of  the  6ffice.  He  waij,  at  that  time, 
a  resident  of  said  ward,  and  was  otherwise  qualified.  After* 
ward  he  removed  from  the  third  to  the  second  ward,  where  he 
rMided  when  this  suit  was  commenced,  which  was  a  proceed- 
tfig  against  him  ih  the  nature  of  quo  warranto.  Since  his  re^ 
fnoral  he  faatf  still  assumed  to  be  councilman  for  the  third 
ward,  and  has  hem  acting  in  that  capacity.  The  only  ques- 
tion we  are  required  to  decide  is.  Did  his  removal  from  the 
third  ward  vacate  the  oflScet  The  court  bel6w  held  that  it 
(fid  fiot. 

The  precise  question  has  never  heretofore  been  before  thU 
tourt  Indeed,  no  authority  is  cited,  and  counsel  present  tbi 
question  as  one  of  first  impression. 
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The  law  providing  for  the  incorporation  of  dties  requires 
that  the  city  shall  be  divided  into  wards,  and  that  two  coan- 
cilmen  shall  be  elected  from  each  ward  by  the  legal  voters  of 
their  respective  wards:  Rev.  Stats.  1881,  sec.  8043.  The  seo 
tion  referred  to  contains  the  following  provision:  '^  No  person 
shall  hold  the  office  of  councilman  unless,  at  the  time  of  his 
election,  he  is  a  resident  of  the  ward  from  which  he  is  elected; 
and  in  case  of  the  removal  of  any  councilman  from  the  ward 
from  which  he  was  elected,  the  common  council  shall  have 
power  to  declare  his  offica  vacant,  and  order  a  special  election 
to  fill  the  vacancy." 

It  is  conceded  that  the  city  councU  has  never  taken  any 
action  in  the  matter. 

The  only  constitutional  restriction  upon  the  residence  of 
officers  of  municipal  corporations  is  found  in  section  6,  article 
6  of  the  constitution,  which  provides  that  **all  county,  town- 
ship, and  town  officers  shall  reside  within  their  respective 
counties,  townships,  and  towns."  The  word  **town"  is  generic, 
and  includes  cities:  Flinn  v.  State,  24  Ind.  286. 

It  is,  however,  competent  for  the  legislature  to  impose  addi- 
tional  conditions  and  restrictions  not  in  conflict  with  any  ex- 
press  provision  of  the  constitution.  It  may,  without  doubt,  as 
is  done  in  the  statute  now  under  consideration,  prescribe  that 
only  those  shall  be  eligible  for  election  as  councilmen  who  are 
at  the  time  residents  of  the  ward  for  which  they  are  elected. 
We  think  it  equally  clear  that  it  may  provide  that  removal 
from  that  ward  will  of  itself  operate  as  a  vacation  of  the  office. 
We  do  not  think,  however,  that  it  has  done  so.  In  our  opin- 
ion, it  has  not  only  committed  to  the  city  council  the  power  to 
declare  a  vacancy  in  such  a  case,  but  it  has  also  left  the  ex- 
ercise of  that  power  to  the  discretion  of  the  councU.  Until 
that  body  has  acted,  the  mere  fact  of  removal  to  another  ward 
will  not  of  itself  have  the  effect  to  create  a  vacancy. 

The  law  providing  for  the  organization  and  election  of  boards 
of  county  commissioners  provides  for  the  division  of  counties 
into  districts,  and  that  a  commissioner  shall  be  elected  from 
each  district  who  shall  reside  in  the  district:  Rev.  Stats.  1881, 
sec.  5732. 

In  the  case  of  Smith  v.  StaU,  24  Ind.  101,  it  was  held  that 
the  statute  did  not  require  that  a  commissioner  should  oon* 
tinue  to  reside  in  the  district  for  which  he  was  elected. 

It  is  true  the  statutes  are  unlike  in  this,  that  boards  of 
county  commissioners  are  elected  by  the  vote  of  the  entire 
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county,  and  not  by  the  vote  of  the  district  which  they  repre- 
sent, while  members  of  the  city  council  are  elected  by  the 
Totes  alone  of  the  yoters  of  their  respective  wards^  but  when 
they  are  once  elected  and  enter  upon  the  discharge  of  their 
official  duties,  these  duties  are  such  as  affect  alike  all  portions 
of  the  city,  and  are  in  no  sense  local.  As  is  said  of  the  county 
coramissioner  in  Smith  v.  State^  24  Ind.  101,  when  he  assumes 
the  duties  of  his  ofiBce:  *^  At  that  time  he  takes  an  oath  of 
office,  and  assumes  duties  and  a  jurisdiction  co-extensive  with 
the  limits  of  the  county.^'  So  the  member  of  the  city  council, 
when  he  takes  his  oath  of  office,  assumes  duties  and  a  juris- 
diction  co-extensive  with  the  limits  of  the  city.  He  is  not  an 
officer  of  the  ward,  but  an  officer  of  the  entire  city. 
Judgment  affirmed.  ^«^ 

OmcBRS^Emor  of  Chanob  of  RnuDBNoa. — The  removal  of  alur* 
collector  from  the  town  vaoatee  hie  office:  Gag€  ▼•  DmdUjf^  64  N.  fl.  4S7. 
The  appointmeat  of  a  deputy  aheriff  after  hie  removal  from  the  ooanty  ia 
which  he  wae  appointed  ie  void:  Blair  ▼.  SkUe,  26  Tex.  App.  887.  The  re- 
districting  a  county  so  aa  to  inolnde  the  town  in  which  a  county  eommis- 
sionar  resides  in  a  different  district  from  that  in  which  he  was  elected  will 
not  affeot  his  right  to  his  office:  Norwood  ▼.  Holden,  46  Minn.  813.  The 
clanse  of  the  oonstitntioa  which  provides  that  no  person  shall  be  eligible  to 
any  civil  office  nnlees  he  be  a  qnalifiad  elector  for  snch  office  reqniree  the 
qualifications  at  elector  to  exist  at  the  time  of  the  election,  and  not  at  the 
tine  of  ezeroiaing  the  dntiee  of  the  office:  8iaU  ▼•  Lake,  16  R.  L  611. 


Tbbbb  Hautb  and  Loqanspobt  Railroad  Com- 
pany V.  Sherwood. 

(182  iMKAMlf  129.] 

PUATOiro «  Dbkurbbs  whxn  Sstbbal.— a  demurrer  in  the  words^ 
"  Come  now  the  defendants  and  demnr  severally  to  each  paragraph  of 
the  complaint^  becanae  the  same  does  not  etate  facte  sufficient  to  oon* 
etitnte  a  canae  of  aotion  against  defendants,"  must  be  regarded  aa  a 
•evoral  demurrer  addressed  to  each  paragraph  of  the  oompkunti 

PtBADiva  Spbcial  Co^tkaot. —  When  a  party  declares  upon  a  special  eon* 
tract  he  mnst  state  facts  showing  an  actionable  breaoh  of  that  contract. 
He  cannot  recover  upon  any  contract  ezoept  that  upon  which  ha  spe- 
cially declaree. 

Gabuxbof  Goods  undxb  Spkoial  Oontbaot — Lubilitt — Bobdbv  of 
Pboof.— When  a  carrier  has  exclusive  control  of  goode  carried  under 
a  special  oontraot  limiting  his  liability,  the  shipper  may  make  out  hia 
case  by  proving  hia  oontraot  and  the  non-delivery  of  the  goods.  Thm 
burden  of  proof  ia  then  upon  the  earner  to  ehow  that  the  injury  or  loea 
complained  of  ia  attributable  to  one  of  the  oauaea  or  perils  against  which 
the  oontraot  aeourea  immunity* 
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Gabbier  of  Livs-stook  uvdxb  Spicial  Contract— Bobdbh  ov  Proov. — 
When  live-ttock  u  shipped  onder  •pecial  oootnct  limitiDg  the  carrier's 
liability,  and  wherein  the  owner  nndertakee  to  go  with  and  oare  for  the 
■took  daring  transportation,  the  harden  of  proof  is  on  him  to  show,  im 
the  first  instance,  that  the  injnry  or  loss  oomplained  ai  is  not  attribntable 
to  a  failure  to  perforai,  or  a  negligent  or  improper  performance  of  the 
nets  which  he  undertook  to  perform,  and  he  mast  also  show  that  tiM 
injoiy  was  oansed  by  the  carrier's  breach  of  daty  nnder  the  contract. 

OaBBEKRS — POWRR  TO  LUfIT  LlABILITr  BT  SpBOUX.  C01IT&A.C9 — BURDKV 

ov  Pboov.  —  While  a  carrier  cannot  eontraet  for  exemption  frmn  bis 
own  frand  or  negligence,  he  may,  by  special  contract,  limit  his  common- 
law  liability,  and  when  so  limited  there  can  be  no  recovery  for  loss  or  in- 
jury caused  by  one  of  the  perils  from  which  the  contract  effectiTely  ez- 
•mptH  him.  The  burden  of  proof  is  upon  him  to  establish  saeh  ozemp- 
tion. 

PBAonoB— Erbob  nr  Ovkbbuliiici  Dbmubbbb,  Effbot  of.— When  ad»> 
murrsr  is  erroneously  overruled  to  a  bad  paragraph  of  a  oomplaint^  and 
It  is  not  affirmatively  shown  by  the  record  proper  that  tho  judgmsnt 
rests  on  the  good  paragraphs,  a  reyersal  must  be  adjudged. 

Cabbiib  of  Lxyb-stook  vndbb  Sfboial  CoNTRAcr  —  Iksuffioibrt  Bvi- 
DBNGB  TO  Justify  Rbcovbbt.  —When  live-stock  is  transported  onder 
m  special  contract  limiting  the  carrier's  liability,  and  wherein  the  owner 
undertakes  to  go  with  and  care  for  the  stock  during  transportation,  bo 
oannot  recover  solely  upon  evidence  of  a  failure  to  defiver;  but  he  muat 
also  show  that  such  failure  was  not  due  to  hit  own  negligence^  but  to  a 
breach  of,  duty  on  the  part  of  the  carrier. 

/•  O.  WiUiamSf  H.  Cor&in,  and  0,  Kdliionj  for  the  appellants 

0.  M.  Packard^  C.  P.  Drummondf  and  A.  C  Capron^  for  the 
appellees. 

Elliott,  C.  J.  The  demnrrer  of  the  appellant  is  claai8il7 
drawn,  and  it  is  difficnlt  to  determine  whether  It  shall  be 
treated  as  addressed  to  the  entire  complaint  or  as  addressed 
distributively  to  each  paragraph  of  that  pleading.  It  reads 
thus:  ^*  Come  now  the  defendants  and  demur  severany  to  each 
paragraph  of  the  complaint  as  amended,  because  the  same 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  defendants."  We  regard  the  demxrrrer  as  a  several 
one  addressed  to  each  paragraph  of  the  complaint.  The  do- 
murrer  employs  the  term  *^  severally/'  as  directed  against  each 
paragraph,  and  the  words  *'  the  same  "  must  be  regarded  as 
referring  to  each  paragraph,  and  not  to  the  entire  complaint. 
Our  conclusion  is  supported  by  the  cases  of  Silven  v.  Junctunt 
R.  R.  Co.,  4Z  Ind.  435;  Stribling  v.  Brougher,  79  Ind.  328;  MU- 
ehM  V.  Stinson,  80  Ind.  324;  Olodfelter  v.  Hvlett,  92  Ind.  426; 
Indiana  etc.  Ry  Co.  v.  Dailey,  110  Ind.  75.  The  language  em* 
ployed  in  the  demurrer  before  us  is  different  from  that  used  in 
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Baker  y.  Orave$^  1  Ind.  App.  522,  and  the  oaies  arei  theiefon^ 
to  be  diflciiminated.  The  case  referred  to  goee  quite  as  fiur 
as  the  aathoritiea  warranty  and  we  are  not  willing  to  extend 
ito  doctrine. 

The  first  paragraph  of  the  complaint  contains  these  allega* 
tions:  That  the  plaintiffs  are  partners;  that  as  such  thej 
made  a  contract  with  the  defendant^  a  common  carrier,  to 
transport  eightj  horses  from  East  St.  Louis,  Illinois,  to  Ply 
month,  Indiana;  that  the  plaintiffs  delivered  the  horses  to  the 
defendant  and  paid  the  freight  thereon  as  fixed  by  the  con« 
tract;  that  the  defendant  *^  undertook  to  carry  safely  and  se* 
carely  for  the  plaintiffs";  that  '^the  defendant  did  not  carry 
and  deliyer  the  horses,  but  failed  to  do  so,  whereby  they  were 
wholly  lost  to  the  plaintiffs."  The  contracts  under  which  the 
horses  were  shipped,  three  in  number,  were  made  part  of  the 
paragraph  by  reference,  and  appear  in  the  record  as  exhibits. 
The  contracts  incorporated  in  the  pleading  are  the  same,  ex* 
oept  as  to  dates,  numbers  and  amounts,  so  that  it  is  only 
necessary  to  copy  the  material  parts  of  one  of  the  three  in* 
Btruments. 

The  parts  deemed  material  by  us  read  as  follows:  '*  Whereas, 
the  Terre  Haute  and  Indianapolis  Railroad  Company  trans- 
port live-stock  only  at  first-class  rates,  as  per  their  merchan* 
dise  tariff,  unless  said  company  be  released  from  all  claims 
for  damages  resulting  from  the  causes  hereinafter  specified. 
Now,  for  the  purpose  of  obtaining  transportation  of  the  live- 
stock hereinafter  mentioned  at  the  reduced  rate  granted  by 
said  company  in  consideration  of  being  so  released,  this  agree- 
ment made  between  said  company,  party  of  the  first  part,  and 
Sherwood  and  Swoverland,  parties  of  the  second  part,  wit- 
nesseth,  that^  in  consideration  of  being  released  from  liability, 
as  hereinafter  specified,  the  said  company  agrees  to  transport 
one  carload  of  horses  from  Bast  St.  Louis  to  Terre  Haute,  and 
forward  the  same  from  the  last-named  station  to  Plymouth, 
Indiana,  via  the  Terre  Haute  and  Logansport  Railroad,  and 
agrees  that  the  through  rate  to  Plymouth  shall  not  exceed  fifty* 
two  dollars  per  car  and  advanced  charges;  and  further  agrees 
to  furnish  free  passage  for  one  person  intrusted  by  said  party  of 
the  second  part  with  the  control  of  said  animals  while  in  tran* 
sit;  and  it  is  expressly  agreed,  that  the  said  company  shall 
not  be  liable  for  any  damages  which  may  occur  while  said  ani* 
mals  are  being  loaded  or  unloaded,  or  which  may  result  from 

their  being  wild,  vicious,  unruly,  or  weak,  or  their  escaping 
▲iL  Sa  Bsr^  YoL,  XXXTL  — li 
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M  djring,  or  fi^iti  tbelr  fnjaring  or  killing  fbemseWes  or  each 
M\HSt;  or  from  heat,  suffocation,  or  improper  loadings,  or  se- 
eoritig  in  Ihe  car  or  cars,  or  from  aaid  animals  being  crowded, 
or  from  the  burning  of  hay  or  other  material;  nor  shall  tbe 
edmpany  be  liable  for  delay  in  transportation,  nor  for  any  loss 
or  damage  of  any  kind  after  delivery  at  the  station  from  which 
fbd  company  has  agreed  to  forward  said  animals.  The  party 
•f  the  second  part  agrees  to  send  with  said  stock  one  or  n>ore 
tnen,  as  may  be  necessary  to  care  for  said  stock  while  in  tran- 
sit, and  to  bad,  nnload,  feed,  and  water  said  animals  at  bia 
own  risk  and  expense,  the  said  company  furnishing  the  ne» 
cjessary  labor  to  assist  (while  in  transit  over  its  lines),  under 
ihe  direction  and  control  of  the  person  pat  in  charge  thereof 
by  the  party  of  the  second  part/' 

The  familiar  role  is  that  each  paragraph  of  a  complahit 
ttinst  be  good  in  itself,  and  must  proceed  upon  a  definite  the- 
tty:  Montgattiery  t.  Craijf,  128  Ind.  48,  and  cases  cited;  Me9- 
taU  V.  TuUy,  91  Ind.  96. 

The  theory  upon  which  the  paragraph  <tf  the  complaint 
under  immediate  mention  proceeds  is  that  the  appellant  is 
Hable  to  the  appellees  in  damages  for  a  breach  of  a  special 
contract.  There  are  no  allegations  indicating  that  the  pleader 
lussumed  to  state  a  cause  of  action  in  tort;  on  the  contrary, 
all  of  the  allegations  indicate  that  the  pleader  assumed  to 
state  a  cause  of  action  upon  the  special  contracts  incorporated 
Ifi  the  pleading.  The  pleading  is  based  solely  upon  the  spe- 
cial contracts,  and  not  upon  any  general  or  Implied  agree- 
ment or  undertaking.  The  question,  therefore,  is  this:  Does 
the  first  paragraph  state  facts  constituting  a  cause  of  action 
for  a  breach  of  the  special  contracts? 

We  suppose  it  entirely  clear  that  where  a  plaintiff  declares 
upon  a  special  contract  he  must  state  facts  showing  an  ac- 
tionable breach  of  that  contract,  and  that  he  cannot  recover 
I  upon  any  contract  eicept  that  upon  which  he  specially  de- 
I  dares:  LaU  Shore  etc.  A'jf  Co.  r.  Bennett^  89  Ind.  467;  BaU 
t.  Penfisyhania  Oo.^  90  Ind.  459;  Ffy  v.  Louisfritte  4te.  By  Oo^ 
lOS  Ind.  265;  tndianapotU  etc.  R.  R.  Co.  r.  Renmy,  IS  Ind. 
818.  It  is,  as  is  well  known,  a  settled  rule  of  pleading  that 
the  complaint  must  state  a  complete  cause  of  action.  It  is 
true,  as  appellant's  counsel  assert,  that  a  complaint  must 
affirmatively  show  that  the  defendant  is  in  culpable  default: 
Lime  City  etc.  Aee^n  v.  Wagner^  122  Ind.  78;  17  Am.  St.  Rep. 
t42f    These  rules  would  determine  the  question  as  to  the 
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■yfiSciencj  of  the  pleadk^  against  tbe  Appellees  if  it  oould  be 
■WMinnil  that  it  waa  eeaentinl  to  the  existence  of  a  canse  of 
action  for  them  to  aver  that  tbe  failure  to  transport  waa  not 
attributable  to  some  one  of  tbe  causea  or  perils  from  which 
the  carrier  is  released  by  the  special  contract;  but  this  can« 
not  be  alwaya  assumed  even  where  there  is  a  special  contract 
limiting  liability.  While  there  is  a  stiff  oontest  among  the 
aathoritiea  aa  to  the  burden  of  proof  in  such  caaea,  we  incline 
to  the  ofMiuoa  that  the  true  rule  ia^  where  the  artielea  carried 
are  not  livoatoek  and  there  is  no  agreeoient  thai  the  owner's 
agent  ehail  Iumb  charge  of  the  property,  the  burden  is  upon 
tbe  carrier  ta  ahow  that  the  injury  or  lose  to  the  shipper  was 
attribataUa  ta  one  ef  the  causes  or  perila  ag^nst  which  the 
apecial  eontiact  aeonea  immunity. 

The  teacMriitcra  gsnerally  declare  this  doctrine.  One  of 
them  aaya:  *^The  shipper,  in  the  first  instance,  makes  out 
his  caae  hy  proying  his  contract  and  the  non-delivery  of  tbe 
goods»  The  burden  of  proof  is  then  on  the  carrier  to  bring 
himself  within  the  exemption  clauses  of  the  bill  of  lading,  or, 
in  other  words,  to  ahow  that  the  loss  happened  by  one  of  the 
excepted  perils.  The  reason  is  obrious.  The  goods  were  in 
his  custody,  and  he  is  bound  like  all  other  bailees  to  account 
for  thek  loss,  if  they  are  lost  The  rule  is  the  same  where 
the  goods  are  deUvered  in  a  damaged  condition.  The  carrier 
most  show  that  the  damage  was  caused  by  one  of  the  ex- 
cepted causea  or  perils":  Wheeler  on  Carriers,  252.  Another 
author  saya:  ''The  burden  of  proving  that  a  loss  which  has 
occurred  falls  within  the  exemptions  provided  for  by  the  con- 
tract resta  ordinarily  upon  the  carrier;  but  where  the  loss 
occurs  from  such  a  cause  that  the  law  will  not  presume  negli- 
gence, or  where  the  loss  happens  from  an  excepted  cause,  as 
from  fire,  the  burden  of  proving  the  carrier's  negligence  is,  by 
the  weight  of  authority,  upon  the  plaintiff'':  Hutchinson  on 
Carriers^  2d  ed.,  sees.  259a,  73&  The  rule  that  the  burden  is 
ordinarily  on  the  carrier  ia  supported  by  principle,  and  is  a 
just  and  aalutary  one.  Tbe  special  contract,  although  it  may 
release  the  carrier  firom  some  obligations  and  duties,  doea  not 
take  from  him  his  character  as  a  common  carrier.  As  said 
bytheeonrtin  IFitltn^  v.  5^  Xeais ate.  £.  12.  Co., 28 Mo.  App. 
103:  **Thoii|^  the  goods  may  be  carried  under  a  special 
eoDtraet,  relieving  him  from  the  liability  of  an  insurer,  still 
be  is  none  the  leas  a  common  carrier."  In  Railroad  Ca.  v, 
LochBoU,  17  Wail.  857,  876,  tbe  court  said:  '<  But  when  a  car- 
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rier  has  a  regularlj  aatablished  basineM  for  carrying  all  or 
certain  artioies,  and  •specially  if  that  carrier  be  a  corporation 
for  the  purpose  of  a  carrying  trade,  and  the  carriage  of  the 
articles  is  embraced  within  the  scope  of  its  chartered  powers, 
it  is  a  common  carrier,  and  a  special  contract  about  its  re- 
sponsibility does  not  divest  it  of  the  character."  As  the 
special  contract  does  not  take  away  the  character  of  a  com* 
mon  carrier,  there  remains,  notwithstanding  the  express  stip- 
ulations of  the  contract,  certain  obligations  imposed  by  the 
law  of  the  land,  and  these  enter  into  the  contract  as  silent 
factors:  L(mg  v.  Strau$,  107  Ind.  94;  67  Am.  Rep.  87.  These 
obligations,  although  implied,  are  essential  parts  of  the  con- 
tract, and  among  them  is  the  obligation  to  carry  safely,  so  far 
as  care  and  diligence  will  enable  the  carrier  to  da  When 
this  obligation  is  violated,  there  is,  in  ordinary  cases  and 
with  respect  to  inanimate  property,  prima  facie  an  actionable 
breach  of  the  contract.  In  cases  where  the  carrier  has  full 
custody  of  the  property,  there  is,  prima  facie  at  least,  action- 
able breach  of  the  contract  when  the  failure  to  safely  carry  is 
shown,  because,  as  said  in  the  case  otinman  v.  South  Carolina 
Ry  Co,,  129  U.  8.  128,  139,  '4n  case  of  loss  the  presumption 
is  against  the  carrier.'' 

The  common  law  has  been  relaxed  so  as  to  permit  a  com- 
mon carrier  to  limit  bis  liability,  but  this  change  in  the  law 
does  not  go  to  the  extent  of  allowing  a  carrier  to  contract  for 
a  complete  exemption  from  liability,  nor  does  it  go  to  the  ex- 
tent of  changing  the  rule  that  when  the  failure  to  carry  is 
affirmatively  shown,  the  burden  of  showing  exemption  from 
the  duties  and  obligations  imposed  by  law  rests  upon  the 
carrier. 

The  rule  that  the  presumption  is  against  the  carrier,  in 
oases  where  he  has  full  charge  and  custody  of  the  property, 
is  in  harmony  with  the  doctrine  sustained  by  a  long  line  of 
cases,  a  line  beginning  far  back  in  the  early  years  of  the  com- 
mon  law  and  continuing  unbroken  to  the  present,  that  where 
injury  to  a  passenger  is  shown  the  presumption  is  that  the 
carrier  was  in  fault  The  rule  that  the  burden  is  on  the  car- 
rier, who  has  the  exclusive  custody  of  the  property,  is  a  rea- 
sonable one,  inasmuch  as  it  is  but  just  to  require  the  carrier 
who  has  the  property  in  complete  custody,  who  knows  and 
controls  the  men,  who  manages  the  instrumentalities  of  trans* 
portation,  and  who  has  the  means  of  explanation  at  hand,  to 
show  what  caused  the  loss  or  injury,  rather  than  to  cast  that 
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burden  upon  the  shipper,  whose  means  of  information  are 
eomparatively  meager,  and  whose  power  of  securing  knowledge 
of  tbe  fact  is  oironmscribed  within  very  narrow  limits. 

The  qnestioQ  we  have  in  hand  was  thoroughly  discussed  in 
the  case  of  HiM  v.  Chicago  etc  Ry  Co.,  41  Minn.  510;  16 
Am.  St  Rep.  722;  and  in  the  course  of  the  opinion  it  was 
said,  in  speaking  of  a  carrier:  "  Ordinarily,  one  who  delivers 
to  him  goods  parts  entirely  with  his  possession  and  control 
over  them,  and  knows  nothing  of  what  takes  place  during  the 
earriage,  while  the  carrier  has  possession  and  control  over 
them,  and  is  supposed  to  know,  or  have  the  means  of  knowing, 
what  happens  to  them,  and  if  they  are  lost  or  injured,  how  it 
occurred*  The  common  law  recognised  the  danger  of  collu- 
sion, connivance,  and  fraud  between  the  carrier  and  his  ser* 
Tants  or  others,  which  might  leave  the  owner  practically  at 
the  mercy  of  the  carrier  if  he  was  required  to  prove  negligence 
or  fraud.  To  make  such  proof  he  would  ordinarily  have  to 
call  the  very  men  whose  recklessness  or  frailty  caused  the 
injury.  To  prevent  this,  the  law  excused  the  carrier  only 
upon  his  proving  that  the  loss  or  damage  occurred  from  the 
act  of  God  or  public  enemy  —  causes  for  which  he  could  not 
be  supposed  to  be  responsible.  The  reasons  which  require  the 
carrier  to  excuse  himself  for  his  failure  apply  with  as  much 
force  to  a  case  of  limited  as  to  a  case  of  full  qommon«law 
liability.'' 

The  question  whether  the  rule  to  which  we  have  referred 
applies  to  a  case  such  as  this  remains  for  consideration.  This 
case  is,  it  is  evident^  not  the  ordinary  one  where  the  carrier 
has  exclusive  custody  of  inanimate  property.  Here  we  have 
a  special  contract  made  by  the  shipper  and  the  carrier  for  the 
transportation  of  live-stock  at  reduced  rates  of  freight,  and 
wherein  it  is  provided  that  the  latter  shall  be  absolved  from 
liability  lor  designated  perils,  and  that  the  former  *'  shall  send 
with  said  stock  one  or  more  men,  as  may  be  necessary,  to  care 
for  said  stock  while  in  transit,  to  load,  unload,  feed,  and  water 
•aid  animals,  at  their  own  risk  and  expense.''  The  agreement 
of  the  owners  to  take  charge  of  the  animals  exerts  an  import 
tant  influence  upon  the  case.  The  eflect  of  this  agreement  is 
to  place  the  animals  in  their  immediate  custody  during  trans- 
portation. Their  agent  is  to  care  for  them,  and  is  to  do  the 
things  expressly  specified.  The  animals  were  not,  therefore, 
In  the  exclusive  custody  and  control  of  the  carrier,  so  that  the 
is  not  within  the  reason  of  the  rule  that  the  carrier,  nnd 
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aeC  fhe  vbipper,  hn  the  burden  ef  pffoef,  beM«M  A» 
kaa  all  lilie  means  ef  explanatkm  and  exenas  at  Jumd.    Vmvm 
the  shippers,  better  than  the  oarrieTf  ean  eiaplaai  — py  tiringa, 
and  these  tfaings  they  de  net  undertake  te  ewyiain,  nor  do 
they  undertake  to  Aow  that  the  lose  was  not  aitottatable  to 
a  failure  to  perform  acts  they  themsel^sa  agssed  te  perfc 
They  agree  that  they  will  care  for  the  awimala,  tmd  mod 
them,  load  and  nnh>ad  tbesEi,  and  tiiey  also  agraa  thai  thia 
shall  bfc  done  at  their  own  risk  and  expense.    li  asanss  cIsbe^ 
upon  principle,  that  the  owners  are  boood  to  aeer  aatd  prava 
that  the  loss  was  net  attributable  to  a  Culars  to  psrieron  their 
part  of  the  eontraet,  or  to  negligenoe  in  perfornwog  the  acta 
whieh  they  expressly  imdertook  to  perfbrm*    Aa  to  ianportaoA 
things,  they  were  the  actera,  and  they  wees  in 
know  what  was  done  or  left  nndens,  and  tiiey 
frf  the  earrier  withont  showing  thaA  the  loss  was  not  acttiib- 
ntable  to  a  breach  ef  duty  or  Tiolatien  of  oontract  an  their 
pari,  for  they  assumed  duties  as  explieitly  and  fnlly  aa  did 
the  carrier. 

In  order  to  make  a  complete  cause  of  aetion,  they  mast  show 
that  the  breach  or  wrong  which  caused  the  injury  was  that  ef 
the  carrier,  and  not  their  own.     It  may  be  tree,  as  aTorred, 
that  the  appellants  did  not  carry  and  deliver  the  horses,  and 
yet  not  traethat  it  is  liable,  for  it  may  be  that  the  fault  was 
that  of  the  shippers.    The  courts  cannot  assume  in  snch  a 
ease  as  this,  where  there  is  a  divided  custody  and  depmdent 
duties,  that  the  defendant  is  liable  becanee  tiie  horses  were 
not  safely  transported  and  delivered.    It  may  aa  well  be  as* 
sumed  that  the  fault  was  that  of  the  plaintiff  aa  that  it  was 
the  fault  of  the  defendant,  for  there  are  hers  mutual  agree- 
ments, mutual  duties,  and  the  shipper  was  plaeed  to  charge  dt 
the  property.    In  view  of  the  nature  of  the  propeity  to  be 
carried,  and  of  the  express  undertaking  of  the  shtppsrs  to  care 
for  it  while  in  transportation,  we  adjudge  that  it  was  incom* 
bent  upon  the  plaintiff  to  show  by  the  statement  of  appro- 
priate facts  that  the  loss  was  not  attributable  to  a  breach  ef 
the  cendract  stipulations  on  their  part    This  they  may  easily 
do,  if  they  have  a  cause  of  action,  by  showing  wtot  oaiused 
the  injury  to  the  horses  or  what  was  the  cause  of  the  friluie 
to  safely  transport.     Many  of  the  cases  apply  the  rule  indi* 
oated  to  oases  of  inanimate  property,  but  it  is  oai  neeessary  in 
this  instance  to  go  that  Car,  and  so  we  here  go  ne  ferther  tliaa 
to  hold  the  rule  applicable  to  cases  of  the  shipment  #f  live* 
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stock  ttoder  a  ipatUl  eoatnot  wb«ioki  tiia  ovntr  iitidart«fc«i 
to  go  witk  tba  atoolc  and  oare  far  U  wklla  in  tcm&sportatMm. 

Our  conclusion  that  where  the  property  to  be  carried  it  liva* 
otock  aad  tim  owner  undariakee  to  go  with  e»d  oare  {oar  St  he 
ia  bonad  to  ebow  that  the  injuiy  v  loss  waa  not  attributafala 
to  the  fiulare  to  perform  or  the  negligent  or  unproper  pe»» 
fiiraaanoa  of  acta  which  he  undertone  to  perform,  ii  required 
by  authority.  In  the  caee  of  St.  Lovi$  $tc.  IPy  Oo.  ▼.  WeaUf^ 
60  Ark  397,  7  Am.  St  Bep.  104, 117,  the  question  reoeiiad 
fiiU  eoneideratioo,  and  the  court  said:  ^^  Under  the  eontraal^ 
Ibay  (the  ahippen)  took  char^  of  the  stock  daring  transpor- 
tatioQ,  and  relieved  appellant  of  any  rsaponsibilitj  lor  the  dia» 
cbejrge  of  the  duties  of  a  aooiinon  carrier  whioh  they  nadM^ 
took  to  perform,  aAd  ooofinad  ita  d«tiasiby  the  Mamphb  cod^ 
tract,  to  the  furnishing  ewtaUe  Qtrs  a^d  hairiiag  thaia  to  ifaa 
pleee  of  daetiaatiaa*  Having  the  aare  of  the  atook,  tha  tta- 
hf lities  af  a  eominoa  carrier^  whfeh  made  ft  his  doty  to  aa* 
Qsont  for  the  lass  of  freight,  did  not  devolve  an  appellaa^ 
9eing  in  charge,  they  are  presumed  ta  know  the  caass  of  tha 
loss  of  the  jack  found  dead,  if  either  party  to  the  contract 
does;  and  the  burden  of  proof  is  upon  them  to  show  that  the 
default  or  negligence  of  appellant  was  the  cause  before  they 
oan  he  entitled  to  recover." 

We  regard  the  aaae  from  which  wc  have  quoted  sa  correctly 
deciding  the  question  with  which  we  are  immediately  con* 
oemed,  although  we  are  not  prepared  to  yield  to  it  upon  soma 
other  questionst  nor  are  we  quite  willing  to  acquiesce  in  tha 
doctrine  upon  tte  question  to  which  we  cite  it  as  broadly  as 
it  is  stated,  for  we  think  the  common  carrier  is  always  bound 
to  account  far  a  breach  of  dqty  not  assumed  by  the  shipper, 
or  not  aovered  by  an  effective  exonerating  stipulation  of  the 
oontraet  between  the  parties.  It  is  true,  ^s  declared  by  tha 
court  in  the  case  cited,  that  tha  carrier  is  not  responsible  for 
the  failure  to  perform  duties  aasumed  by  tiie  shipper,  and  it 
necessarily  Soljowa  from  this  that  to  the  extant  that  the  ship* 
per  takes  duties  upon  himself  to  that  extent  they  cease  to  ba 
dnties  of  the  oarrier,and  aa  they  cease  to  be  tha  duties  of  the 
carrier  there  can  be  no  liability  on  his  part  for  a  breach  or  a 
failure  to  perform. 

A  terse  statement  of  what  we  regard  as  the  correct  rule  is 
given  by  the  court  in  McBeaih  v.  W<ibash  etc  IPy  Co,j  20  Ma 
App.  445,  and  it  is  this:  "  Ordinarily  the  onus  is  on  the  de» 
fendant  to  account  for  the  stock,  but  in  case  of  special  con* 
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tract,  whereby  the  owner  agrees  to  and  does  take  charge  of 
the  stock,  the  burden  of  proving  negligence  is'upon  the  plain* 
tiff." 

It  is,  of  course,  true  that  the  plaintiff  may  recover  where 
there  is  a  breach  of  the  special  contract  bj  the  carrier  as  well 
as  where  there  is  negligence,  but  this  does  not  affect  the  prin* 
ciple  stated  in  the  case  from  which  we  have  quoted,  for  if  the 
duty,  whether  created  by  contract  or  imposed  by  law,  which 
is  violated  is  that  of  the  plaintiff,  there  can  be  no  recovery,  so 
that  there  can  be  no  complete  cause  of  action  unless  it  ap- 
pears that  the  plaintiff  in  charge  of  the  property  was  himself 
free  from  fault  or  wrong.  This  may  be  made  to  appear  by 
showing  the  cause  of  the  failure  to  carry,  or  of  the  injury,  and 
that  the  failure  or  injury  arose  from  a  breach  of  the  legal  or 
contract  duty  resting  upon  the  carrier. 

The  doctrine  to  which  we  have  given  our  sanction  was  thus 
asserted  in  LouisvilU  etc.  IL  R.  Co.  v.  Hedger^  9  Bush,  645;  16 
Am.  Rep.  740:  ^  Where  the  owner  contracts,  however,  to  load 
and  unload  his  stock,  and  to  take  charge  of  them  during 
transportation,  as  in  this  case,  and  does  in  fact  do  so,  the 
burden  of  proof,  where  the  company  is  charged  with  negligence 
for  the  loss  or  injury  to  the  stock,  is  upon  the  owner,  as  the 
party  who  has  the  care  of  the  property  is  presumed  to  know 
how  the  injury  occurred,  and  must  himself  suffer  the  loss  un* 
less  negligence  is  shown  on  the  part  of  the  carrier  or  his  em- 
ployees.'* The  court  in  the  case  from  which  we  have  just 
quoted  strongly  marks  what  we  consider  a  peculiar  and  dia- 
tincti  ve  feature  of  this  class  of  cases,  namely,  the  custody  and 
care  of  the  stock  by  the  owner  under  the  special  contract  This 
peculiar  feature,  as  we  have  already  impliedly  indicated, 
marks  the  class  as  one  different  from  that  in  which  the  ship* 
per  has  not  the  care  of  the  property,  and  assumes  no  special 
duties  concerning  it  during  transportation.  It  is  evident  that 
the  rule  applied  to  this  class  of  cases  in  one  of  sound  practi- 
cal justice,  since  it  is  but  fair  and  reasonable  that  the  person 
in  immediate  charge  of  live-stock  should  show  how  it  was  in- 
jured, as  no  one  has,  presumably  at  least,  superior  means  or 
opportunities  of  knowledge.  We  do  not  mean  that  it  is  neces- 
sary for  him  to  show  the  specific  cause  of  the  injury,  but  we 
do  mean  that  it  is  necessary  for  him  to  show  the  cause  of  the 
injury  with  so  much  detail  and  clearness  as  shall  make  it  ap* 
pear  that  the  injury  was  caused  by  a  breach  of  contract  or 
legal  duty  on  the  part  of  the  carrier,  and  not  by  neglect  or  fail- 
ure of  himself  to  do  what  he  bound  himself  in  his  special  con- 
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trset  to  da  Other  eaaes  give  oar  oonclasion  strong  sapporti 
bnt  we  eannot  prolong  this  opinion  by  commenting  upon  tbem, 
and  80  cite  them  without  comment:  Clark  v.  St.  Louis  etc.  Ry 
Co,^  64  Mo.  440, 448;  Harvey  r.  Ro$e,  26  Ark.  8;  7  Am.  Rep.  596; 
Kangai  Pacific  Ry  Co.  v.  Reynolds,  8  Kan.  623,  641.  We  can- 
not escape  the  conclusion  that  principle  and  authority  require 
that  the  first  paragraph  be  adjudged  to  be  fatally  defective. 

The  second  paragraph  of  the  complaint  declares  upon  the 
same  contracts  as  those  upon  which  the  first  paragraph  is 
based,  bat  avers  that  the  injury  to  the  horses  was  caused  by 
the  wrecking  and  derailing  of  the  train,  and  that  the  negli« 
gence  of  the  appellant  in  failing  to  keep  its  road  and  cars  in 
repair  and  in  managing  the  train  caused  the  wreck  and  re- 
Baiting  injury.  This  averment  makes  the  paragraph  good, 
inasmuch  as  it  affirmatively  shows  that  the  injury  was  caused 
by  the  carrier's  breni^h  of  duty,  and  thus  excludes  the  infer- 
ence that  it  was  attributable  to  any  failure  to  perform  the 
dnties  assumed  by  the  appellees.  The  third  paragraph  of  the 
ooraplaint  avers  with  greater  particularity  the  cause  of  the 
injury,  and  shows  that  the  fault  was  that  of  the  appellant, 
and  is  sufficient 

The  appellant  had  a  right  to  test  the  sufficiency  of  each 
paragraph  of  the  complaint,  and  as  the  first  is  bad  the  judg- 
ment must  be  reversed,  inasmuch  as  we  cannot  say  from  the 
record  proper  that  the  judgment  rests  entirely  upon  the  good 
paragraphs  of  the  pleading. 

Where  a  demurrer  is  erroneously  overruled  to  a  bad  para- 
graph of  a  complaint,  and  it  is  not  affirmatively  shown  by  the 
record  proper  that  the  judgment  rests  on  the  good  paragraphs, 
a  reversal  must  be  adjudged.  This  has  long  been  the  settled 
law  of  this  .state:  See  authorities  cited  in  Elliott's  Appellate 
Procedure,  sees.  688,  666,  669;  but  if  we  should  depart  from 
this  settled  rule  it  would  do  the  appellees  no  good,  for  it  is 
evident  that  the  trial  court  put  the  case  to  the  jury  upon  a 
radically  erroneous  theory.  In  proof  of  this  it  is  sufficient  to 
quote  from  the  second  instruction,  given  at  the  appellees'  re- 
quest, this  language:  **  And  I  now  instruct  you  that  if  you 
find  from  the  evidence  that  the  plaintiffs  and  the  defendant 
did  enter  into  said  written  contracts,  and  the  three  carloads 
of  horses  were  delivered  by  plaintiffs  to  defendant  at  East  St. 
Louis,  and  loaded  on  defendant's  cars,  to  be  carried  and  trans- 
ported to  the  city  of  Plymouth,  Indiana,  over  the  lines  of  rail- 
way operated  by  defendant,  and  you  further  believe  from  Die 
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•ndenoe  that  the  defendant  failed  to  deliver  all  or  M/uy  #f  ike 
boraee  mentioned  in  aaid  livestock  contracta  to  tbm  ptainilflb 
at  the  city  of  Plymouth,  then,  iu  aaoh  eaae,  your  verdict  afaoald 
be  for  the  plaintiffs." 

The  doctrine  thus  broadly  declared  is  oasoaad.  It  would 
not  be  sound  even  in  cases  where  the  special  eontraci  does 
not  require  the  shipper  to  assume  charge  of  the  etook,  fi>r  it  ia 
conclusively  settled  that  a  carrier  may  limit  hie  liability,  and 
that  where  the  liability  is  limited  by  special  eootract,  there 
can  be  no  recovery  in  cases  where  the  loss  is  oansed  by  oom 
of  the  perils  from  which  the  contract  effectively  exempts  the 
carrier:  Michigan  etc.  K  R.  Qo.  v.  Heattm^  37  Ind.  i48;  10 
Am.  Rep.  89;  Ohio  etc.  Ry  Co.  v.  Selby,  47  Ind.  471;  17  Am. 
Rep.  719;  SL  Louii  etc.  R'y  Co.  v.  Smuck,  49  Ind.  302;  Adt^wm 
Szpr^  Co.  V.  Fendrick,  38  Ind.  150;  Indiamipoli$  9U.  JL  M.  Oe. 
V.  AUe^,  31  led.  394;  Rosenfeld  v.  Peoria  etc.  Ky  <7e*,  103  Ind« 
121;  53  Am.  Rep.  500.  There  is,  indeed,  no  eootrariety  o£ 
opinion  upon  the  proposition  that  a  special  contract  may  he 
made  limiting  the  liability  of  a  carrier,  nor  is  there  any  con- 
flict upon  the  proposition  that  where  the  loes  is  caused  by 
one  of  the  perils  from  which  the  contract  exonerates  the  caiv 
rier  there  is  no  liability.  While  a  carrier  cannot  contract  for 
exemption  from  his  own  fraud  or  negligence,  be  may,  by 
special  contract,  free  himself  from  many  common-law  lia* 
bilities:  Railroad  Co.  v.  Lockwood,  17  Wall.  357;  Kansas  etc 
R.  R.  Co.  V.  Simpson,  30  Kan.  645;  46  Am.  Rep.  104;  United 
States  etc.  Co.  v.  Baekman,  28  Ohio  St.  144;  Black  v.  Ooodrich 
etc.  Co.,  55  Wis.  319;  42  Am.  Rep.  713;  MouUon  v.  Si.  Paul  etc 
Ry  Co.,  31  Minn.  85;  47  Am.  Rep.  781;  BarOett  v.  Pittsburgh 
etc  R'y  Co.,  94  Ind.  281,  288.  It  is  doubtful,  under  the  au- 
thorities, whether  the  instruction  would  be  correct  even  if 
there  were  no  special  contract,  since  it  is  held  by  many  cases 
that  where  livestock  is  carried,  it  is  oot  enough  to  show  a 
mere  failure  to  deliver:  Pittsburgh  etc  Ry  Co.  y^HoUowellf 
65  Ind.  188;  32  Am.  Rep.  63;  Pittsburgh  etc  B.  R.  Co.  v.  Ha- 
ten,  84  111.  36;  25  Am.  Rep.  422;  BarOeU  v.  PiHsburgh  etc 
R.  R.  Co.,  94  Ind.  281;  The  Saragosa,  8  Wood,  380;  Clarke  v. 
Rochester  etc.  R.  R.  Co.,  14  N.  Y.  670;  67  Am.  Dec.  205;  AficW- 
gan  etc  R.  R.  Co.  v.  McDonough,  21  Mich.  165;  4  Am.  Rep. 
466;  but  whatever  may  be  the  rule  where  live-stock  is  car- 
ried and  there  is  no  special  limiting  contract,  it  is  quite  clear 
that  where  live-stock  is  transported  under  such  a  special  coof 
tract  as  that  referred  to  in  the  instructions  in  this  case  there 
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M  no  QiiFestrieied  oonsnion-Iaw  liftbilHj,  and  {he  plaintiff  can 
aot  reoorer  eolelj  upon  eridenoe  of  a  failure  to  deliver. 
Judgment  reversed.  


llaBKns  —  Powsa  90  Lnoar  Lujulstt  vt  CovvmAot,  —  WhiU  a  «urri« 
aaanot  exempt  himielf  from  laabilHj  for  Iom  resaltiiig  from  his  groia  negli* 
gBKoe^  still  he  may,  hy  express  contraofc,  limit  his  oomraon-law  liability: 
Pacific  Bxprtn  Co,  ▼.  Folfy,  46  Kan.  457;  26  Am.  St  Rep.  107,  and  note; 
Okieago  etc  /Ty  Oo.  r,  Cknpman,  138  HI  96;  23  Am.  St  Rep.  687,  and  ex* 
taaded  notte  diim— ing  the  snbjeot  thoroaghly.  See  ako  Joktuon  ▼•  A!mbamm 
««a  itf  Oa,t  69  Misa  191;  30  Am.  8t  Bep.  634,  and  note. 

GaBRIXKS — BUKDBi  OF  PBOOY  fW  CaBUER  ClukDUIfO  BxSMPnOlf,  WHIH. 

When  a  carrier  claims  exemption  from  liability  for  injury  to  goods  under  a 
wpftcial  contract^  the  harden  of  proof  is  upon  htm  to  show  that  the  loss  or 
iamage  resnlted  from  one  or  more  of  the  excepted  eanws  in  the  contract 
Md  vithMt  fas  tenlfe:  Johmmw.  AUbanm  He  M'p  Co.,  60  Mmb.  191;  30  Am. 
8th  8ap.a3^  «iiii  Aotii;  bat'vhan  there  is  prool  of  the  fsAt  of  tnjiiry  to  goods 
dozing  transportation,  hat  the  manner  of  its  occurrence  does  not  import  neg« 
ligenoe  on  the  part  of  the  carrier,  lie  is  not  liable  if  his  contract  is  for  lim* 
itod  liability  only»  unless  there  is  proof  of  negltgesioe  as  an  mdaetng  eanse  of 
tte  hsjnry,  and  the  hnvden  of  nakng  sveh  proof  is  on  the  shipper:  Bmk  ▼• 
PMmu^hama  M.  H  Ca,  160  Fa.  St  170;  30  Am.  St  Rep.  SOa 

Carrtxrs  or  Ltvx-«iock— ConTaicr  Lnizmifl  Liabiutt:  See  Chicago 
etc  R.  R.  Co.  r.  Witty,  32  Neh.  275;  29  Am.  St  Rep.  436,  and  note  with 
cases  collected;  extended  note  to  Clarke  ▼.  RochuUr  etc  B,  B.  Co,,  67  Am. 
Dm.  218. 
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EAMua  Corpus —IssuAiroB  ov.-^URiSDiorioif.  ^.  When  a  court  has  Jnrls- 
diction  to  adjndge  a  petitioner  to  the  cnstody  from  which  he  seeks  to  be 
released  by  habeas  eoiytte  grounded  on  errors  committed  hy  the  com« 
mitttng  magistrste,  the  wfit  will  not  issne. 

Jiaacx'a  JvixiifBirT— CofLLAnAAX.  Atvack.  —Whan  there  is  general  Jane, 
diction  of  a  snbjeot,  nl  though  vested  in  aninlerior  tribunal,  its  judgment 
canaot  be  oollaterally  attacked. 

lv»ncB*8  J UDGMBNT— (Collateral  Attack  for  Errob.— An  interme- 
drate  error  of  an  inferior  tribunal,  each  as  a  refusal  to  grant  a  obange  el 
▼enue,  does  not  ao  de«tarcf  jmiedittion  aa  to  1^  its  judgment  open  to 
colUteral  nttask. 

BTabbab  CoBro8— Justicb's  Jvdombvt.  —a  Jndgmentof  a  Jnstice  of  the 
peace  holding  a  prisoner  in  custody  for  trial  in  a  case  where  Jurisdiction 
exists  cannot  Im  sneoessfally  assailed  collaterally  by  application  for 
writ  of  hmboao  eorptu^ 

W.  C,  McMahariy  for  the  appellant 
IF.  B.  Reading^  ia€  the  appellee. 
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Blltott^J.  The  appellant  proeecutee  this  appeal  from  a 
Judgment  rendered  upon  a  petition  for  a  habeoi  corpu$  filed  bj 
the  appellee.  The  material  facta  stated  in  the  petition  are,  in 
Bubstance,  theee:  The  petitioner  was  arrested  upon  a  charge 
of  felony,  and  taken  before  a  justice  of  the  peace  for  a  pre* 
liminary  hearing.  The  justice  of  the  peace  orerruled  a  mo- 
tion for  a  change  of  justices^and  upon  a  hearing  decided 
against  the  petitioner  and  required  him  to  give  bail  to  answer 
the  charge  preferred  against  him.  The  petitioner  failed  to 
give  bond,  and  he  was  committed  to  the  custody  of  the  appel- 
lanti  who  is  the  sherifT  of  Lake  County.  The  appellant  un- 
successfully moyed  to  quash  the  writ,  and  reseryed  proper  ex- 
ceptions. 

We  may  say,  at  the  outset,  that  we  do  not  deem  it  neces- 
sary to  decide  the  question  as  to  the  right  of  an  accused  to 
have  a  change  of  justices  in  such  a  case  as  this,  and  we  direct 
our  decision  to  other  questions. 

The  petition  charges  that  the  restraint  is  illegal  becaose  of 
the  refusal  of  the  justice  to  grant  the  change  asked  by  the 
petitioner.  The  question  presented  is  one  of  jurisdiction.  If 
the  filing  of  the  aflSdavitand  the  request  for  the  change  com- 
pletely defeated  jurisdiction,  the  commitment  waa  void,  and 
the  petitioner  entitled  to  the  writ.  I^  however,  there  was  juris- 
diction, the  petitioner  was  not  entitled  to  the  writ,  no  matter 
how  flagrant  or  palpable  the  error  of  the  justice  of  the  peace 
in  denying  the  change  for  which  the  petitioner  applied.  The 
rule  everywhere  prevailing  is  that  if  there  is  jurisdiction  to 
adjudge  a  petitioner  to  the  custody  from  which  he  seeks  to  be 
released,  the  writ  will  not  issue:  Holderman  v.  Thompson^  105 
Ind.  112;  Lowery  v.  Howard,  103  Ind.  440;  Smith  v.  Hes$^  91 
Ind.  424;  In  re  Luis  Oteita  y  GwrU$,  186  U.  8.  830;  Stevens  y. 
Fuller,  136  U.  S.  468;  People  ▼.  Liecomb,  60  N.  Y.  659;  19  Am. 
Rep.  211;  Ex  parU  MUler,  82  Gal.  454.  In  the  case  of  WUUs 
V.  Bayles,  105  Ind.  863,  this  general  doctrine  was  applied  to 
the  judgment  of  a  justice  of  the  peace.  The  eases  of  In  re 
Luis  Oteita  y  Cortes,  136  U.  8.  880,  and  Stevens  ▼.  Fuller,  136 
U.  S.  468,  involved  the  validity  of  proceedings  before  a  United 
States  commissioner,  and  the  general  rule  we  have  stated  was 
approved  and  enforced.  In  the  cases  of  People  v.  St.  Dominiek, 
34  Hun,  463,  Bennae  v.  People,  4  Barb.  81,  and  other  oases  cited 
in  the  flrst-named  case,  the  judgments  called  in  question  were 
those  of  inferior  statutory  tribunals. 

If  the  judgment  indirectly  assailed  by  the  petition  had 
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been  a  flnml  one,  there  eoold  be  no  doabi  that  if  there  wai 
Jaziedietioii  to  enter  it  the  aaeaolt  would  fail,  einoe,  ai  the 
esses  all  agree,  where  the  inferior  tribanal  has  jarisdiotion,  its 
jadgments  oannot  be  oollatendly  assailed.  We  oan  oonceive 
no  reason  why  a  different  role  shoald  apply  to  a  ease  where 
the  authority  of  the  inferior  tribunal  is  to  hold  an  aoonsed  to 
bsil  and  in  default  of  bail  eommit  him  to  the  custody  of  the 
properoffioer  of  the  law.  Itcan  inake  no  difference,  so  far  as  the 
mere  question  of  holding  in  custody  is  concerned,  whether  the 
judgment  is  a  final  one  entered  upon  a  regular  trial  or  is  a  judg- 
ment rendered  upon  a  preliminary  examination,  for  if  there 
is  power  to  give  the  judgment  directing  the  restraint  the  judg- 
ment cannot  be  void. 

The  statute  invests  justioes  of  the  peace  with  general  au- 
thority to  conduct  preliminary  examinations  and  to  recognise 
accused  persons  to  the  court  clothed  with  criminal  jurisdic- 
tion. The  authority  is  extended  over  a  general  subject,  and 
in  this  instance  the  assumption  of  jurisdiction  was  legal,  and 
there  was  no  judgment  beyond  that  jurisdiction;  that  is,  there 
was  no  excess  of  jurisdiction.  Our  decisions  aflirm  that 
where  there  is  general  jurisdiction  of  a  subject,  although 
that  jurisdiction  is  vested  in  an  inferior  tribunal,  there  can  be 
no  collateral  attack:  Jaek$on  ▼.  Smithy  120  Ind.  620,  and  cases 
oited;  Alexander  ▼.  OiU,  180  Ind.  486;  Ohieagoeie.  Ry  Go.  y. 
SjiUon^  130  Ind.  406,  and  oases  cited.  See,  also,  authorities 
cited  in  Elliott's  Appellate  Procedure,  sees.  601,  603.  The 
preeenoe  of  authority  to  proceed  in  the  particular  case  is  juris- 
diction: Blliott's  Appellate  Procedure,  sees.  12,  499.  The 
record  in  the  ease  before  us  shows  that  there  was  power  to 
proceedi  for  the  law  iuTested  the  inferior  tribunal  with  author- 
ity oyer  the  dass  of  cases  to  which  the  case  of  the  petitioner 
belongs.  As  there  was  such  authority,  the  tribunal  was  em- 
powered to  decide  all  qeestions  that  arose  in  the  particular  case, 
and  that  power  is  not  affected  by  the  correctness  or  the  incorrect- 
ness of  the  decisions:  finslioa  y.  8UU$^  16  Ind.  29.  See  au- 
thorities dted  in  Elliott's  Appellate  Procedure,  section  716, 
note  8. 

As  the  suflBciency  of  an  affidayit  for  a  ehange  of  yenue,  as 
well  as  the  question  as  to  the  time  of  filing  and  the  like,  are 
questions  of  procedure,  it  seems  clear  that  such  questions 
must  be  decided  by  the  tribunal  which  rightftiUy  entered 
upon  the  hearing  of  the  ease,  and  that  whether  such  ques- 
tions are  rightly  or  wrongly  decided  does  not  affect  the  ques- 
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lion  ot  jurisdiction.  A  wrong  dmamaa  maj  eonstitote  enw« 
bat  it  does  not  destrqj  jarisdiciiOQ.  li  is  qaito  clear  thai  the 
refusal  of  a  judge  of  a  saperior  court  to  call  in  aaotiicr  jodge 
does  not  destroy  jurisdietioiiy  although  it  nwy  be  a  palpable 
wrong,  entitling  the  injured  party  to  relief  in  a  diiect  attack. 
There  is  no  ralid  reason  why  the  same  role  should  not  apply 
to  an  inferior  tribunal  inveetad  with  aotherity  over  the  geo* 
oral  claw  of  cases  of  whidi  the  particular  caas  is  a  mcoiben 
Mischievous  consequences  must  necessarily  reeolt  from  the 
doctrine  that  a  refusal  to  grant  a  duange  of  jostices  or  of 
v«ane  takes  away  all  jurisdiction  and  makes  the  {Nroceeduig 
void.  If  there  is  do  juriedietioii,  and  the  proceedings  become 
absolutely  void,  then  the  officers  would  be  liable  to  a  civil  ae 
tioix  This  would  be  especially  unjust  to  the  ministerial  offi- 
cer who  executed  the  prooess^  aad  unjust  to  the  judicial 
ofllcer  who  errs  in  denying  the  application. 

In  the  case  of  SictU  ▼•  IFelseer,  127  Ind.  S06,  the  prindple 
that  where  there  is  jurisdiction  of  a  class  of  cases  vested  ia 
any  judicial  tribunal,  superior  cor  inferior,  the  judgment  is  not 
void,  although  thero  may  be  a  palpable  error  in  deny  in  ^r  an 
application  for  a  change  of  venue,  is  laid  down,  and  that  is 
the  principle  which  underlies  'the  case  we  have  in  hand.  U 
is  proper  to  say  of  the  opinion  in  that  case  that  it  is  apparent 
that  the  word  ^  most,"  employed  in  the  second  pan^raph  oo 
page  818,  should  be  ''  may,''  for  the  context  shows  this,  as 
does  the  criticism  upon  the  cases  of  Kf%U  ▼.  Hmoard^  70  Ind. 
174;  ZKelrieftf  v.  Sdiww,  43  Ind.  176;  Baridoo  v.  BMdaU,  4 
BlackC  476;  82  Am.  Dec  46.  It  is  probable  that  the  error  If 
das  to  a  mistake  in  proofreading,  but  however  this  may  be^ 
it  is  evident  that  the  general  tenor  of  the  opinieo  dieclceee  tiie 
enon  It  is  also  true  that  the  reading  we  have  suggested  is 
necessary  to  bring  the  opinion  into  faarmony  witti  the  deei*^ 
ions  in  such  cases  as  Alexanders.  CKU^  180  Ind.  486;  JfcLawfib* 
ijf»  ▼.  Bichiiim,  127  Ind.  474;  22  Am.  8t  Rep.  668;  Bud  v; 
WhitUm,  78  Ind.  679;  McCoy  v.  AbU^  181  Ind.  417;  Perkiim  ▼. 
JIayward,  132  Ind.  d&  An  applieation  for  a  writ  of  hah&u 
corpus  is,  in  such  a  case  as  this,  a  collateral  attack,  and  Is 
kold  that  an  intermediate  wrong  ruling,  however  material  ot 
palpable,  subjects  the  judgment  aasailed  to  qaeetioa  weald  be 
to  violate  the  rule  laid  down  in  the  oaees  diied,  as  well  as  fai 
a  very  great  number  of  other  cases:  flume  v*  Covidattl,  76  Ind. 
W8;  Brown  r.  Ea^on,  96  Ind.  601;  LoemiiH  v.  SeMmger,  127 
Ind.  422,  and  caeea  cited;  QooiM  v.  fflorr,  187  Ind.  196,  Mi 
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cited;  ffarrod  y.  Dismare,  127  Ind.  838;  Bass  v.  City  oj 
Fori  WaynBj  121  Ind.  889,  and  cases  cited;  Mfmtgomery  y. 
Wa^gm,  116  Ind.  843,  and  cases  cited.  See  also  aathorities 
«ited  in  Slliolt's  Appellate  Procedure,  sec.  171. 

The  principle  that  intermediate  errors  of  an  inferior  triba- 
md  do  not  so  destroy  jurisdiction  as  to  make  the  judgment 
yoid  has  often  been  applied  to  the  judgments  of  commit- 
fiof  magietraies.  In  Merriman  y.  Morgan^  7  Or.  68,  it  was 
lirid  that  in  appKcations  for  habeas  corpxis  the  court  can  only 
•onsider  matters  affecting  the  jurisdiction,  and  in  the  course 
of  the  opinion  it  was  said:  *^The  most  that  the  court  could 
haye  done  in  this  Jhabeas  corpus  case  was  to  examine  the  war- 
rant of  commitment  and  the  proceedings  of  the  magistrate,  so 
isLt  ae  to  see  if  he  bad  jurisdiction  of  the  subject-matter  ou 
which  he  founded  judgment.''  The  court  adopted,  as  a  cor- 
tect  exposition  of  the  law,  from  the  opinion  In  re  Primes  1 
Barb.  840,  this  statement:  **  We  cannot  inquire  into  the  tech- 
nicalities or  the  strict  regularity  of  the  proceedings.  This 
writ  is  not  intended  to  review  the  regularity  of  proceedings  in 
any  ease,  but  rather  to  restore  io  his  liberty  the  citizen  who 
is  imprisoned  without  color  of  law."  Pausing  here  to  add  a 
word  of  comment,  we  may  say  that  in  this  instance  there  was 
much  more  than  **  color  of  law  ";  for  here  there  was  full  juris- 
diction of  the  general  subject  and  of  the  person;  as  to  these 
matters  therd  is  no  infirmity  or  defect.  If  there  be  any  in- 
firmity or  defect,  it  was  in  ruling  impjoperly  and  erroneously 
upon  an  intermediate  motion. 

In  the  case  of  In  re  Eldred^  46  Wis.  530,  an  order  of  arrest 
was  issued  by  a  magistrate,  and  the  party  arrested  applied 
far  a  writ  of  habeas  carpus,  and  it  was  held  that  he  was  not 
entitled  to  tlie  writ.  The  opinion  of  the  court  was  delivered 
by  Ryan,  C.  J.,  who  said,  in  speaking  of  the  writ  of  habeas 
corpus,  that  **  the  latter  writ,  in  such  a  case,  raises  only  the 
qoestioQ  of  jurisdictioa  of  the  court  or  officer  to  ibsue  the  pro- 
oeas  of  anresf  This  we  regard  as  a  correct  statement  of  the 
law  apidicaUe  to  committing  magistrates  as  well  as  to  inferior 
tribunals  empowered  to  enter  final  judgments,  and  we  adjudge 
that  it  governa  this  oaso. 

Wo  haya  giyen  this  oase  a  more  extended  consideration 
than  we  should  have  felt  it  necessary  to  do  if  it  were  not  for 
the  decision  in  the  case  of  Smelser  y.  Lockhart,  97  Ind.  315, 
which  asserts  a  doctrine  different  from  that  here  laid  down. 
There  is  not  a  single  authority  adduced  in  support  of  the  cou- 
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elusion  there  declared,  nor  is  there  any  extended  line  ot 
Boning.  The  question  is  disposed  of  in  a  few  sentences.  The 
reason  given  fbr  the  oonclusion  there  asserted  is  that  the  duty 
to  grant  a  change  is  an  imperatiye  one.  This  we  should  not 
regard  as  a  sufficient  reason  if  there  were  no  opposing  deci* 
sions,  although  if  there  were  no  such  decisions  we  might  feel 
bound  to  yield  to  the  case  referred  to  under  the  rule  tiare 
deeitU.  There  are,  however,  such  decisions,  and  either  these 
decisions  or  that  under  immediate  mention  must  falL  It  is 
true  of  every  case  where  a  justice  of  the  peace  is  called  on  to 
rule  upon  a  sufficient  affidavit  for  a  change  of  venue,  or  a  plea 
to  his  jurisdiction  or  the  like,  that  it  is  his  imperative  duty  to 
do  what  the  law  requires,  yet  if  he  does  not  do  what  it  is  his 
duty  to  do,  jurisdiction  is  not  affected,  provided,  of  course,  it 
once  fully  attached.  The  duty  in  McLatughlin  v.  i?tcAwon,  127 
Ind.  474, 22  Am.  St  Rep.  658,  was  even  more  clearly  impera- 
tive than  it  was  in  this,  and  yet  it  was  held,  in  accordance 
with  the  authorities,  that  the  judgment  of  the  justice  of  the 
peace  could  not  be  successfully  assailed  by  an  application  for 
a  writ  of  habeas  corpus.  But  we  need  not  particularize  the 
cases  which  oppose  Smelzer  v.  Loekhart^  97  Ind.  315,  for  it  is 
enough  to  affirm  that  it  is  contrary  to  all  our  well-considered 
cases  upon  the  subject  of  collateral  attack.  It  has  been  in 
effect,  although  not  in  direct  terms,  overruled  by  more  recent 
decisions. 
Judgment  reversed. 

Habeas  Ck>BPU8 — Erkovbous  Jvdqicmt  ov  Ck>9vionov  bt  Josnca. — 
Where  the  jastioe  entering  the  Jadgment  had  Jnrisdiotion  of  the  ■abjeeW 
matter  and  the  person  of  the  defendant^  thai  his  Jndgnisat  of  ooATietioii  was 
erroneous  does  not  entitle  ths  defendant  to  bs  disohaiged  on  Aoftsot  eorpmv 
MeLaughim  t.  Btehimm,  127  Ind.  474;  82  Am.  8t  Sep.  668b  and  note}  PiaU 
r.  Harrison^  6  Iowa,  79;  71  Am.  Deo.  889,  and  note. 

JusTioas'  JuDOMiNTs  —  GoiffCLaaiVBxraaB  —  OouLATsaAft  Attack.  —  A 
juilgmeut  of  a  jastioe  of  the  peaoe  in  a  case  wherein  he  had  Jnrisdiotum  is  sa 
ooQolnsiTO  as  that  of  any  other  oonrt^  and  not  sabjoot  to  eoUatsral  attaoki 
liitckell  T.  Hawkf,  4  Denio^  414}  47.  Am.  Deo.  260^  and  note;  SpnUdiag  v. 
Chamberhim,  12  Vk  638;  86  Am.  Dea  368;  ffeck  v.  ifoKim  76  Tez.  469;  IS 
Am.  St.  Rep.  916,  and  note.  A  jastioe*s  oonrt  nnder  the  oonstitntioa  has  a 
defined,  and  withinoertain  limits  exolnstTS,  Jnrisdiotion;  its  Judgments  oaa- 
not  be  ooUatenUly  attaoked  as  roid,  though  the  rsoords  do  not  show  Jurio* 
dictional  facts:  WiiUam$  t.  Bail.  61  Tex.  SOS;  36  Am.  Sopw  730|  BiUigt  t. 
RustelL  23  Pa.  St.  189;  62  Am.  Deo.  330^  and  note. 
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8HXKim  Mm  GonnrABUi-*nvi»AirFUL  Lbvt— lJABiufT0v8imamii« 
When  an  ofltotr  in  dbeharging  bU  ofllml  dntiM  oonmito  a  traepaM  bj 
bnaking  open  an  eater  door  in  attempting  to  exeonte  dvil  prooeti  in 
replevin,  he  and  hia  bondamen  are  liable  in  damagea  for  all  injniiea  re* 
oeired  by  the  hooaeholder  in  teeiating  anoh  onlawfol  levy* 

Bbixkvin.  — Ih  Obdbb  «o  CoKsnrirni  Vaud  Lirr  in  re^erin  the  Ml  ef 
taking  poaaoeeion  mnat  be  of  aaeh  diaraeter  aa  wonld  make  the  offieert 
if  not  protected  by  the  proeeoi^  liable  for  treapaM. 

Bbmuw — Brbakhto  Outeb  Doob  to  OoMFLm  Lstt*  wnnr  Jcamma— 
When  an  officer  haa»  in  obedienoe  to  hia  writ  of  vepterin  and  in  ita  par- 
tial ezeentioa,  taken  poaeeeaion  of  tlM  property  and  gone  away^  he  may 
npon  hia  retnm  to  complete  the  levy,  if  neoemery,  break  open  an  onter 
door  withont  eommittiiig  a  treapaM. 

8muufi»^T>i8PAW  ni  Bbsakiko  Odtbr  Doob  «o   Bzioon  dm 

PBOCBBB  ^  RlOBT  OV  HOVBBBOLDBB  TO  BbSDT.  —  Ab  offioCT  io  not  JlW* 

tified  in  breaking  open  an  enter  door  or  window  in  order  to  exeonte 
mwil  proceed  aa  a  writ  of  repleviB.  If  he  doea  break  open  each  door  or 
^rindoWy  he  eommito  a  treepaae  which  rendera  hia  aabeeqoent  aeti  ■•» 
lawfnl,  and  jiutifies.the  hooaeholder  in  reeiating  hia  farther  pregrMi  Ib 
aenring  the  writ. 

T.  F.  Qaylord^  for  the  appellant 
J.  M.  Dresser^  for  the  appelleeii 

IfiLLXB,  J.  This  was  an  action  1)roaght  by  the  relator 
against  a  constable  and  bis  surety  on  his  oflScial  bond.  The 
cause  was  tried  by  a  jury  and  a  special  verdict  returned. 
Sach  party  made  a  motion  for  a  judgment  npon  the  rerdict 
The  motion  of  the  appellant  was  overruled,  and  that  of  the 
appellees  was  sustained. 

The  only  questions  involved  in  this  appeal  relate  to  the  ml* 
ing  npon  these  motions.    The  questions  presented  are,  — 

1.  Had  the  officer  authority  to  enter  the  residence  of  the 
relatrix  to  serve  the  civil  process  in  his  hands  under  the  cir- 
cumstances disclosed  in  the  verdict  of  the  jury? 

2.  If  no  such  authority  existed,  do  the  wrongs  and  injuries 
complained  of  afford  a  right  of  action  on  the  bond? 

The  facta  stated  in  the  verdict,  so  £Eir  as  we  need  call  at- 
tention thereto,  are  substantially  as  follows, — 

The  relatrix  and  her  two  daughters  composed  a  family  of 
which  she  was  the  head,  and  occupied  as  a  residence  a  cer- 
tain dwelling-house  in  the  city  of  Lafayette.  Mrs.  Mattie  C. 
Smith,  one  of  the  daughters,  had  in  her  possession  in  said 
dwelling  a  sewing-machine.    On  the  eighth  day  of  February, 
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1883,  the  Howe  Sewing-machine  Company  brought  an  action 
of  replevin  before  a  jvalioe  of  the.  peaoe  against  Mrs.  Smith  for 
the  possession  of  said  BewiDg-mafihine,  and  in  the  forenoon  of 
that  dajr  said  joirtaca  iaaoBd  and  dalivand  i»  tha  ippalla^ 
Becfcner,  av  constable,  a  wiit  of  lopiofwi  oakammadixm  hkn  to 
take  said,  sewing-machine  and  to  deHver  the  WBm»  to  said 
Howe  Sewing-aLaohine  Company*  Immediately  upon  leceiT- 
ing  said  writ  aaid  oonstahle  eaUsd  at  the  rasidence  of  the  xo- 
latrix  and  was  by  her  admitted  into  the  aamo»  After  having 
been  admitted  into  said  dweIIing*hottse  he  stated  to  tfae-relar 
trix  that  he  bad  a  writ  of  replevin  for  the  sewing-machine  of 
said  Matiie  G«  Smith,  who,  although  a  resident  of  said  dwell- 
tng-house^  waa  tempcMrarily  absent  on  aaid  day;  that  at  said 
time  said  sewing-machine  was,  witbont  fraud,  in  said  dwell- 
ing*houae;  that  the  relatrix  pointed  out  to  him  the  sewing 
Bsachiae,  which  was  then  and  there  in  the  nortlxeast  corner  of 
llie  sitting-room;  that  said  Beckaar  did  not  take  possession 
oi  said  sewing-machine,  bat  went  away  without  having  done 
so;  mat  after  said  Beckner  went  away  from  the  dwelling- 
house  the  relatrix  took  said  sewing-machine  and  put  the 
same  in  a  bedroom  adjoimng*  the  sitting-room  on  the  west, 
locked  the  door  of  the  bedroom,  and  took  and  plaoed  a  sew- 
ing-machine belongings  to  her  daughter  Anna  in  the  place 
where  the  sewing-machine  of  safd  Bfattiie  C.  Smith  had  been 
when  it  was  pointed  out  to  said  Beckner  in  the  morning. 

On  the  afternoon  of  the  same  day  Beckner,  in  company 
with  two  other  peftons  whom  he  had  engaged  to  assist  him  to 
execute  his  writ,  went  to  said  dwelling-house  for  the  purpose 
of  executing  said  writ  by  taking  possession  of  said  sewing- 
machine,  and  with  the  intention  of  taking  posoession  of  the 
same,  and  if  necessary  carrying  it  away  by  force;  that  aaid 
Beckner,  upon  arriving  at  said  dwelling-house,  rang  the  door- 
bell attached  to  the  front  and  outer  door;  the  relatrix,  upon 
going  to  said  door,  opened  it  a  few  inches,  when  said  Beckner, 
upon  said  door  being  so  opened,  slipped  his  cane  in,  and  the 
relatrix  thereupon  said,  ^  Oh,  it  is  you,  is  it  T  "  and  immedf- 
atoly,  and  before  the  said  Beckner  had  entered  or  partly  en- 
tered said  dwelling-house,  attempted,  by  leaning  and  pushing 
against  the  said  door,  to  close  the  same  and  to  keep  said 
Beckner  from  entering  said  dwelling;  that  said  Beckner  called 
to  his  associates  to  come,  and  then  and  there,  with  the  pur- 
pose and  object  of  executing  his  said  writ  as  constable  aa  Bfyt^ 
said,  by  obtaining  possession  of  the  sewing-machine  therein 
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called  for,  and  claimiag  W  act  ondtt  Ifaa  pavev  and 
ai  aaid  writ,  pushed  with  gi^ai  forca  oil  laid  outer  door  of  said 
dweUing-hoQse,  and  fereed  the  sama  open  against  the  will  and 
power  of  said  sslatojc,  who^  waa  therebj  Ihsewa  hack  oa  a 
bannister  near  said  door  and  injured,  iifiar  tba  ofien  had 
gaixied  aftewtranee  into  the  dweUiwg|,ha  psoceeded  toi egaoote 
the  oomaMmd  oC  Ida  widtgitiie  relatrix  restettng  hioa  at  evsty 
step.  During  the  straggle  the  relatrix  reeeived  fiirther  it^ 
joriea  This  action  waa  brought  to  reeovei  damagsa  because 
of  such  injuries. 

It  is  contended  by  counsel  for  the  appellant  that  in  view  sf 
the  facts  disclosed  hy  the  yerdieW  the  coastable  was  acting 
eirtttts  ojfieiit  not  merely  colore  offieiL  With  thia  contention 
we  are  in  accord.  The  constable  had  a.  legal  pn>cess,  and 
his  sole  purpose  seems  to  have  been  theezeeutioa  ef  the  eont- 
mand  which  it  carried  to  him*  There  ia  some  conflict  oC  au- 
thority as  to  whether  or  not  theve  iff  a  rig^t  of  action  on  the 
bond  of  a  ministerial  officer  fojr  an  unlawful  act  done  eolort 
officii:  Brandt  on  Sureties,,  sec  566;  CowrnnoaivmaUk  ▼•  Ceis,  7 
B.  Mon«  250;  46  Am.  Dec  SQfi^  and  notis;  hot  when  the 
eficer  ia  acting  pirtute  officii^  the  aathorities  all  agree  that  a 
snit  will  lie  upon  hie  bond.  In  Clanoy  yf^SsnuofUyj^  74  Iowa, 
740;  7  Am.  St  Rqk  608^ the  auieties  on  the  bond  of  aosw- 
stable  were  held  Uabla  in  an  action  for  a  breach  of  an  official 
bond  caused  by  an  unlawfol  anest  made  by  the  effiosr.  In 
Cask  ▼.  P«opk* 32  UL  App.  250,  the  snratiea  were  held  liable 
for  an  unlawful  assault  made  by  a.  coost^e  in  making  an 


It  necessarily  follows  that  if  tiie  constable  in  the  case  under 
consideration  was  guilty  of  unlawful  conduct  in  the  discharge 
of  his  official  duties,  to  the  injury  of  the  relatrix,  he  and  his 
surety  must  respond  in  damages,  and  the  trial  court  was  in 
error  in  rendering  judgment  for  the  appellee.  Upon  the  other 
hand,  if  what  the  constable  did  was  under  the  circumstances 
justifiable,  then  the  court  did  not  err. 

The  writ  under  which  the  officer  was  acting  was  but  a  civil 
process,  and  did  not  authorize  him  to  force  the  outer  door  of 
a  dwelling:  2  Freeman  on  Executions,  sec.  236;  Snydacker  y. 
BrossCy  51  111.  867;  99  Am.  Dec.  651;  note  to  McOee  ▼.  Oiven^ 
4  Blackf.  16;  Curtis  ▼.  Hubbard,  1  HiU»  836;  Curtis  v.  Hub- 
Iwrd,  4  Hill,  437;  40  Am.  Dec.  292. 

In  actions  of  replevin  the  sheriff  may,  under  our  statute, 
Bev.  State,  ef  1881,  sec  1271,  in  some  cases  cause  a  building 
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or  indoiors  to  be  lioken  open,  bot  no  similar  ttetato  gives 
sndh  right  to  a  orastobk.  Except  as  modified  by  statute, 
the  oommon-Iaw  prindple  that  etery  man's  hoose  is  to  be 
treated  as  his  eastle  and  kept  saored  ftom  fbrdble  intrasion 
prevails  in  this  stote. 

The  Yerdiot  informs  as  that  when  the  oonstoble  went  to  the 
dwelling-house  of  the  relatrix  in  the  forenoon,  he  stated  to  her 
that  he  had  a  writ  of  replevin  for  the  sewing-machine  of  Mrs. 
Smithy  and  the  same  was  pointed  out  to  him,  but  that  ha  did 
not  take  possession  of  the  machine,  bat  went  away  without 
having  done  so;  also^  that  in  the  afternoon  he  went  to  the 
dwelling-house  with  his  assistente  **  for  the  purpose  of  exe- 
cuting his  said  writ  by  taking  possession  of  said  sewing-ma- 
chine.** It  appears  that  all  he  did  in  the  forenoon  was  to 
ascertain  the  presence  of  the  sewing-machine  in  the  dwelling- 
house  of  the  relatrix,  teking  no  steps  to  take  the  same  into 
his  own  possession.  Mrs.  Smith,  the  owner  of  the  machine 
and  defendant  in  the  action,  not  being  present,  could  not  have 
waived  any  of  her  righto  of  possession. 

The  essential  part  of  a  writ  of  replevin  is  the  command  to 
seise  the  property;  this,  therefore,  is  the  first  duty  of  an  offi- 
cer on  receiving  such  a  writ:  Cobbey  on  Replevin,  sec.  638. 
**  Service  on  the  property  means  actual  seisure.  A  construc- 
tive seisure  will  not  do'':  Cobbey  on  Replevin,  sec.  684. 

There  is  much  similarity  between  teking  possession  of  per- 
sonal property  under  a  writ  of  replevin  and  a  levy  on  the 
same  under  a  writ  of  execution.  In  order  to  constitute  a  levy 
upon  personal  property,  possession  must  be  taken;  a  mere 
paper  levy  will  not  in  general  be  sufficient:  Standard  Oil  Co, 
T.  BrHt,  98  Ind.  281;  Dawson  v.  Spark$,  77  Ind.  88;  Dunean*$ 
Appeal^  87  Pa.  St  500.  In  order  to  constitute  a  valid  levy 
Qpon  personal  property,  the  act  of  teking  possesrion  must  be 
of  such  a  character  as  would  make  the  officer,  if  not  protected 
by  the  process,  liable  for  trespass.  Partii  v.  Parker^  8  Tex.  28; 
^  Am.  Dec.  95;  Beehfian  v.  Lansing^  8  Wend.  446;  20  Am. 
Dec  707;  David$on  v.  Waldron,  81  111.  120,  183;  88  Am.  Dec 
a06;  Murfree  on  Sheriffs,  sec  528. 

It  seems  that  on  the  occasion  referred  to  the  officer  did 
nothing  by  which  the  property  described  in  his  writ  passed 
into  the  custody  of  the  law. 

We  think  it  clear  that  if  the  officer  had,  in  obedience  to  his 
writ  and  in  ite  partial  execution,  token  possession  of  the 
property,  he  might,  upon  his  return  to  complete  his  levy  if 
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necessary  have  broken  open  the  outer  door:  Freeman  on  Exe- 
entioDSi  sec.  256. 

A  distinction  has  been  made  in  some  cases  between  the 
li^t  of  an  officer  to  break  the  outer  door  of  a  dwelling-house 
in  the  serrice  of  an  ordinary  execution,  and  of  a  writ  which 
requires  him  to  take  possession  of  a  particular  thing,  such  as 
a  writ  of  replevin,  holding  that  in  the  latter  case  he  may,  after 
first  demanding  admittance,  break  down  the  outer  door:  Keith 
▼.  John9on^  1  Dana,  604;  25  Am.  Dec.  167;  Howe  ▼.  Oyer^  60 
Hun,  569. 

In  the  latter  case  the  officer  was  proceeding  under  a  statute 
giving  him  extraordinary  powers  where  the  property  had 
been  concealed,  somewhat  similar  to  that  given  a  sheriff  by 
our  code  (section  1271),  and  is  therefore  not  in  point  here. 
The  writ  of  replevin  mentioned  in  Keith  v.  Johneon^  1  Dana, 
604,  26  Am.  Dec.  167,  was  such  as  issues  after  the  final  own- 
ership of  the  property  had  l>een  determined  by  the  judgment 
of  a  court,  and  the  owner  of  the  dwelling  been  commanded  to 
surrender  the  same  to  the  true  owner.  The  case  is  not  an 
authority  under  a  procedure  such  as  is  provided  by  our  code. 

If  the  officer  had  no  authority  to  force  the  outer  door  of 
the  dwelling-house  of  the  relatrix  in  the  execution  of  his 
writ,  his  conduct  as  disclosed  in  the  verdict  amounted  to  a 
trespass. 

In  StaU  V.  Armfiddy  2  Hawks,  246,  11  Am.  Dec.  762,  Wright, 
a  constable,  having  a  writ  of  fieri  faeiae  against  the  property 
of  Patterson,  went  with  Armfield  to  Patterson's  house  to  make 
the  levy.  A  member  of  the  family,  seeing  their  approach, 
jumped  into  the  house  and  attempted  to  shut  the  door  to  pre* 
vent  their  entrance,  but  while  in  the  act  of  shutting  the' door, 
and  before  it  was  entirely  closed,  though  so  far  closed  as  to 
require  force  to  open  it,  Wright  pushed  against  it  and  entered 
the  house,  Armfield  being  present.  The  court  instructed  the 
jury  that  if  the  officer,  aided  and  abetted  by  the  defend* 
ant,  forced  open  the  door,  they  were  guilty,  and  the  process 
was  no  protection  to  them.  In  an  opinion  affirming  a  judg* 
ment  of  conviction,  the  court  said:  ^  I  am  of  opinion  that  the 
charge  of  the  court  was  correct  in  this  case,  and  that  the  de« 
fendant  was  properly  convicted.  The  law  is  clearly  settied 
that  an  officer  cannot  justify  the  breaking  open  an  outward 
door  or  window  in  order  to  execute  process  in  a  civil  suit;  if 
he  doth,  he  is  a  trespasser.  A  man's  house  is  deemed  his 
eastle^  for  eafety  and  repose  to  himself  and  family;  but  the 


man  were  depriyed  of  the  right  of  shutting  hie  own  door  wlien 
he  eeee  an  officer  approaching  to  exeeote  eiyil  procese.  If  the 
officer  cannot  enter  peacefully  hefbre  the  door  is  efant,  %o 
ought  not  to  attempt  It,  for  this  iraaTdidably  endangers  a 
breach  of  the  peaoe,  and  is  aa  much  aTiolation  of  the  owner's 
right  as  if  he  had  hroken  the  door  at  first** 

We  regard  this  case  as  a  correct  eminciation  of  the  law  ap- 
plicable to  the  question  nnder  consideration. 

In  our  opinion  the  officer  in  forcing  an  entrance  into  the 
dwelling-house  was  gmlty  of  a  trespass,  idiich  rendered  fais 
subsequent  acts  nnhnrfuly  and  justified  the  relatrtx  m  resist 
Ing  his  further  progress  in  ser  ring  the  writ  by  farce:  Owrtis  t* 
Bubhard,  4  Hill,  487;  40  Am.  Dec.  292. 

The  jury  found  that  the  sewing-machine  of  Mrs.  Bmifh  was 
In  the  dwelling-house  of  the  relatrix  without  fraud.  We  are 
nnable  to  see  how  the  shifting  of  the  machine  to  another  room 
and  the  substitution  of  another  in  its  place  could  in  any  man- 
ner authorize  the  officer  to  break  the  outer  door,  he  necessarily 
being  in  ignorance  of  the  change,  and  having  the  right,  when 
once  lawfully  admitted,  to  break  down  inner  doors  in  the  dis- 
charge of  his  official  duties. 

We  regard  this  case  as  one  in  whSch  justice  demands  Aai 
a  new  trial  be  awarded  rather  than  a  mandate  to  render  judg- 
ment for  the  appellant  upon  the  verdict:  Mmdoek  ▼•  <hx,  118 
Ind.  288;  Shoner  t.  Fmnsylvania  <?t>.,  180  Ind.  IT©. 

Judgment  reversed,  with  instructions  to  grant  a  new  triaL 


BasaiffB*—  JVwins  uro  Dcnai  nr  T«Mmse  oa  Qbsivsm.<*»Xb 
to  Mai«itatt  a  valid  kv7  oa  sbAfttoli.  tiM  Ml  ef  «ftki^  ^MMMMm  aaal  te 
of  nob  %  ohaMoter  m  woald  jndte  tha  offiMr*  if  aot  yotoated  b^  tha  pro* 
•MS,  liable  for  traapasi:  Dawidaon  ▼.  Watdnm,  31  HL  120;  83  Am.  Dea  207} 
Oood€  T.  Langmire,  35  AH.  668;  76  Am.  Deo.  309;  Wet^^erb^f  t.  (hnmgttm^ 
S  Strob.  27;  49  Am.  Dm.  023^  and  note;  Wtmi'mM  ▼•  Wwchny,  U  W«b4. 
183)  28  Am.  Dos.  tit,  and  vote. 

Saaauris — ICnoossvor  nr  ma  BuBUU'nus  os  Pionsw.  8aa  asloiidBi 
■•!•  to  OommmmcOth  ▼•  OWc  46  Am.  Deo.  513^ 

SaaBon^ldAMtaTT  ov  Suaxnn  joa  UhlawfulLbvi;— Tbe  indem* 
niton  of  aa  oflloor  wbo  baa  levied  upon  property  not  eabjeot  to  bis  writ  are 
Jointly  and  lOTerany  liable  as  prinoipala  for  tbe  origmal  ludawtiil  totdnfi 
Dyvtt  T.  Efman,  129  N.  Y.  351;  26  Am.  Bi  Step.  633»  midiioto  AahviffW 
bopdwiien  aia  liaUa  f  or  lut  tEespaa  la  wmag  pmparlgr  Mt  salbJMft  to  Us 
writt  SkUtr^  ifeora,  19  Mow  369;  61  Am.  Deo.  569^  and  notee  mto  to  /w«r. 
Jonest  40  Am.  Deo.  426.  A  eheriff  is  liable  in  trespass  to  tbe  owner  of  prop« 
erty  sold  witbont  antbority:  FonytU  w.  XSU^.  4  J.  J..Hanb.  t96;  20  Am. 
Deo.  218,  and  note. 
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OiTT  OF  Fort  Waynb  v.  Hamilton. 

OoBiauaBMS'— LuBEurr  ittt  WsoNoyuL  Apfjuipbutiov  «r 
XiAXD  iDB  ScRm.  —  Wken  a  caty  peromDently  takes  and  appropriaiea 
priTCte  property  for  a  street  without  oondemnatioii  proceedings  and 
witiiont  making  oompensation  to  tbe  owner,  it  is  gnUty  ef  a  tftspaM^ 
aad  ia  liable,  as  a  tortfeasor,  for  taking  pckata  fioporty  wiAbonk  aai^ 
pljiBg  with  sta  flbsrlsr. 

MmMUJOML    OQBFOKAZIOHS^  WbOVOVITXi    ApPBOPRUTIOH    Of   LaVD    fOR 

QtmMMt  —  Damagbs.  —  When  a  dty  wrongfnllj  takes  possesiion  and 
appropriates  private  land  to  street  purposes,  to'the  pennaaeiit  injury  <tf 
tttt  owner,  wHhoat  mskiagwnypenaalien,  asid  lia  laoogainB  tnkii  own* 
plaint  for  danagn  tiie  ngjbk  of  the  aity  to  imntiaae  in  tlM  nse  of  iha 
psaperty  taisan  and  to  snocseed  to  his  titles  his  damages  may  be  assessed 
npon  the  basis  of  the  value  of  the  property  taken.  In  arriving  at  the 
amount  of  damages,  the  value  of  the  property  with  the  impravemanl 
may  be  deducted  from  its  value  witiioat  the  in!ipre<vemeat. 

FHAonoB^STBouwi  ODV  Past  aw  Amw]R— PamiOTioif.— Whaa  a 
fai  upeph  in  an  answer  is  strioken  out^  and  the  evidence  admissible 
andar  that  paragraph  is  admissible  under  the  general  denial  filed,  it  will 
be  presumed  that  it  is  stricken  out  upon  that  ground. 

BrATfTTB  ov  Ldrtatiohs — PnriMBiicT  ov  AwoTRSB  Aonaw.^— A  oaote  <tf 
aetion  oaaaet  be  said  to  have  aecraed  aatil  an  astien  osA  he  iaalitnled 
thereon,  and  when  the  regularity  of  the  proceedings  for  tbe  condemna- 
tion el  land,  as  wall  as  the  amount  of  damages  due  the  owner,  is  pend- 
ing on  appeal,  he  cannot  bring  an  independent  action  for  such  damages. 
Hence,  if  he  brings  his  action  to  recover  damages  lor  the  injuries  sne- 
tnined,  witinntwa  fsais  from  ^m  teniiJaeliqi  ef  the  Mtion  inviehlng 
liw  iBgiilsiHy  af  the  nBodawaatiaa  prosasdiag^  his  right  to xaliafia  not 
fawfod  hy  the  statota  of  limitalioaa. 

H.  iJohriek  and  W.  S.  OppenMim^  fgrihe'appglbnii 

S.  12.  Morris^  IE.  0.  Bed,  /*  MorrU,  and  J.  M.  BarrM^  for  tbe 
appellees. 

MzLXAByX  Thifliras  an  Mtion  hsoogbt  bj  the  appelbes 
ggainst  the  appeUaot  to  reoo^er  lor  the  taking  of  a  atrip  of 
kad  for  a  atreei. 

Tha  compiaint  aUegea  that  the  appellant*  on  the  '*-—  da/ 
if  «^-*^,. 1878,  iinlawfaUf  anhMPed  ^pon  and  took  posieeaion  of 
aaitrip  of  Jand,  tixif  £iot  in  bMadfth,  and^axtending  north  and 
Motfa  thfDBgh  tbe  fiaaulton  bomaBtaeri  in  aaid  oi^,  then  and 
tMraEBUBitheniiraparty  of  the  aH»eUaee,  -with  tha  idaar  of  ax^ 
loBdiag  </imtDn  Ateeat,  in  aaid  .oi<jf«  tbraygh  and  aoraw  said 
hamaahaad,  witiioat  the  consent  4iad  AgaiAst  tbe  will  and  pro- 
Isat  of  tha  aiipaUaas;  that  tha  appellant  procaaded  illegaUif^ 
agHBDat  Aba  iffUl  «ad  jrepaoted  protests  of  tha  ajqieUees,  tooon* 
rtn»t  jmd  Jbaild  »  street  and  sidawalk  upon  said  atrip  of  land. 
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to  dig  up  and  remoTe  therefrom  the  soil,  shrabs,  and  shade 
trees,  and  permanently  to  hold,  use,  and  occopj  said  strip  of 
land  unlawfully  and  against  the  will  of  the  appellees,  as  one 
of  its  publio  streets.  It  is  alleged  that  the  land  so  takon^ 
held,  and  used  was,  at  the  time,  of  the  value  of  thirty  thou- 
sand dollars.  It  is  also  arerred  that  while  the  appellant  bo 
unlawfully  took,  held,  and  used  said  strip  of  land  the  appellees 
again  and  again  demanded  the  possession  of  the  same,  bat 
that  appellant  refused  to  restore  to  them  or  permit  them  to 
take  possession  of  the  same.  It  is  further  averred  that  before 
the  eommencement  of  this  suit,  to  wit,  on  the  twenty-seventh 
day  of  September,  1887,  the  appellees  notified  the  appellant 
in  writing  that  it  could  no  longer  hold  and  use  said  strip  of 
land  for  and  as  one  of  its  public  streets  or  otherwise,  except 
upon  the  condition  that  it  pay  to  the  appellees  the  full  value 
thereof,  and  that  they,  the  appellees,  would  regard  its  further 
use  and  occupancy  by  the  appellant  as  a  public  street^  as  an 
agreement  to  permanently  hold  and  occupy  as  its  own  said 
strip  of  land  as  one  of  its  public  streets,  and  pay  to  the  appel- 
lant the  full  value  thereof.  It  is  also  averred  that  after  the 
receipt  of  said  notice,  the  appellant  continued  exclusively  to 
hold,  use,  and  occupy  said  strip  of  land  as  one  of  its  public 
streets  and  as  its  own  property;  and  the  appellees  in  their 
complaint  offer,  upon  being  paid  the  value  of  their  land  so 
taken  and  held,  to  fully  recognise  the  appellant's  right  thereto, 
and  furnish  it  such  assurance  of  title  as  may  be  just  and  right. 

The  appellant  demurred  to  the  complaint.  Its  demurrer 
was  overruled,  and  an  answer  in  four  paragraphs  filed,  the 
second  of  which  was  subsequently  drawn. 

The  first  paragraph  of  answer  was  a  general  denial. 

The  third  paragraph  was  as  follows:  *'And  for  a  third  parar 
graph  of  answer  to  plaintiff's  complaint  the  defendant  says 
that  the  cause  of  action  of  plaintiffs  is  for  the  opening  of  Clin- 
ton Street  in  said  city  of  Fort  Wayne;  that  said  city  began 
proceedings  to  have  said  land  condemned  and  the  proper  as- 
sessment of  damages  and  benefits  made  as  provided  by  law; 
that  said  strip  of  land  was  occupied  and  street  opened  under 
such  proceedings,  but  that  on  appeal,  at  plaintiff's  instanos^ 
said  proceedings  were  wholly  set  aside  and  held  for  naught 

*^  Defendant  further  avers  that  the  benefits  that  accrued  to 
the  property  of  plaintiffs  through  which  said  Clinton  Street 
was  thus  opened  were  in  excess  of  the  injuries  and  damages 
accruing  thereto;  that  the  real  estate  of  plaintiffs  on  both 
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rides  of  said  strip  of  land  so  taken,  which  was  then,  and  is 
now,  the  property  of  plaintiffs,  was  benefited  in  the  sun  of 
thirtj-five  thousand  dollars  by  reason  of  the  taking  of  the 
strip  of  land  described  in  the  complaint  and  opening  said 
street*' 

The  fifth  paragraph  of  answer  was  the  six  years'  statute  of 
limitations  pleaded  to  all  of  the  complaint,  except  such  as 
seeks  to  recover  for  the  value  of  the  real  estate  taken. 

A  fourth  paragraph  of  answer  was  filed  and  held  good  on 
demurrer,  but  it  need  not  be  set  out  or'noticed. 
To  the  fifth  paragraph  of  answer  the  appellees  replied, — 
1.  That  the  proceedings  for  the  appropriation  of  the  land 
were  continuously  pending  from  the  year  1878  until  April  2, 
1886y  when  they  were  dismissed,  and  that  the  suit  was  begun 
on  the  twenty-first  day  of  November,  1887. 

The  third  paragraph  of  answer  was,  on  motion  of  the  ap* 
pellees,  struck  out,  and  a  demurrer  to  the  first  paragraph  of 
the  reply  to  the  fifth  paragraph  of  answer  was  overruled. 

The  cause  was  tried  by  a  jury,  and  a  verdict  and  judgment 
rendered  against  the  appellant 

The  errors  assigned  here  are  that  the  court  overruled  the 
demurrers  to  the  complaint  and  to  the  reply  to  the  fifth  para- 
graph, and  overruled  the  appellant's  motion  for  a  new  trial. 

In  support  of  the  demurrer  the  appellant  contends  that 
cities  have  no  power  to  purchase  land  for  the  opening,  exten* 
sion,  or  enlargement  of  its  streets,  and  pay  for  it  out  of  the 
general  funds  of  the  city;  that  towns  and  cities  can  only  ao* 
quire  real  estate  for  street  purposes  by  accepting  its  dedica- 
tion, or  by  pursuing  the  method  provided  by  statute  for  its 
condemnation  and  the  assessment  of  damages  and  benefits; 
that  the  statute  contemplates  that  the  cost  of  the  opening  or 
extension  of  a  street  shall  be  borne  by  the  property-holders 
whose  lands  are  benefited  by  the  change,  without  becoming  a 
charge  upon  the  general  revenues  of  the  city;  that  a  city  hav* 
ing  no  right  to  become  the  purchaser  of  land  to  be  laid  out 
mto  streets,  it  cannot  be  held  liable  as  upon  an  implied  con* 
tract  for  the  payment  of  the  price  of  land  taken  for  that  pur- 
pose. In  other  words,  that  a  city  cannot  be  held  liable  as 
upon  an  implied  contract  in  a  matter  where  it  has  no  power 
to  make  an  express  one. 

It  is  also  insisted  that  the  title  to  the  premises  taken  by  the 
appellant  is  and  must  of  necessity  remain  in  the  appellees, 
and  that  their  only  remedy  is  to  recover  its  possession  and 
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itLmmgBBht  my  injury  it  has  ti«stsiA«d,«r  t»  kar^  di 
■aeesMd  mgainst  the  property  beoefiAedasprimdad  by  flUtote. 

While  there  is  some  oonfneioa  in  the  nnnner  in  which  the 
eanee  of  action  it  stated  in  the  oomplainti  im  are  of  the  opin- 
ion that  it  sounds  in  tort  rather  than  upon  a  contract,  ezpreea 
or  implied.  We  do  not  regard  the  notioe  eenred  by  the  ap- 
pellees upon  the  city  that  they  would  regard  the  coatinoad 
occupancy  of  the  ground  by  the  city  as  an  agreement  to  pay 
tiiem  its  full  value,  as  the  foundation  of  thejoaoae  of  aetion. 

The  nature  of  the  pleading  must  be  determined  from  its 
general  oharaoter,  scope,  and  tenon  CsttiwU  ▼•  jfilna  Lifs  Jns. 
Co^  97  Ind«  811;  Firtt  NmL  Ami  t.  JZsoi,  107  Ind.  224]  Bmg^ 
ham  V.  Stage,  128  Ind.  281;  Fmnon  r.  AnrKm.  125  Ind.  &41; 
Batman  ▼.  Snoddy,  182  Ind.  48a 

The  cause  of  action  is  predicated  upon  the  wrongful  taking 
or  retention  of  the  appellees'  property*  and  its  permanent  ap- 
propriation and  use  for  a  public  street. 

Whatever  doubts  may  exist  as  to  the  right  of  a  municipal 
oorporation  to  purchase  real  estate  for  its  streets  or  other 
thoroughfares,  there  can  be  none  as  to  its  liability  as  a  tort- 
feasor for  taking  possession  of  private  property  without  com- 
plying with  the  charter  under  which  it  is  iuoorpomted:  2  Dil- 
lon on  Monioipal  Gorporations,  seo.  97L 

The  appellant's  counsel  in  their  brief  do  ant  deny  the  lia- 
bility of  the  city  for  the  trespass,  in  an  aotion  of  irespaas,  bnt 
insist  that  a  recovery  will  he  limited  to  direct  injttries,  and 
eould  in  no  event  indbde  the  value  of  the  atrip  of  land  appro- 
priated. In  StnUard  v.  8L  Lami$^  86  Ma  546,  the  precise  quea- 
tion  involved  in  this  case  came  np  for  decision.  In  that  case 
the  city,  without  causing  the  land  to  be  condemned  and  ap- 
propriated, as  provided  in  its  ehartsr,  took  possession  of  the 
plainti£f 's  land  and  used  it  as  one  of  its  public  streets  for  the 
period  of  about  ten  years  beforo  the  oommencement  of  the 
suit  Before  bringing  suit  tiie  plaintiff  aignified  to  the  city 
his  willingness  to  permit  the  parmaneat  nae  af  the  land  for 
street  purposes  vpen  the  payment  to  him  nf  the  first  value  el 
his  land*  In  the  cenrse  of  the  opinion  it  is  aaid:  **The  whole 
tarden  is  devolved  on  the  city  at  taking  the  initiative  to  ps^ 
sure  the  asadsnmatien,  sunl  no  pnoviaion  is  asade  hj  whisk 
the  value  ean  be  ascertained  or  the  qnantaty  af 
asssed  hy  tiM  vofawtary  aotisn  af  the  awnaia  of  the 
Wlwre  the  tegUature anthoriass  an  act  of  ifaiakind, tiie 
tsl  and  inavitaUa  amalt  of  which  will  be  to  dai 
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prfato  the  pmytfity  tff  mottier,  mod  at  tbe  vaaie  tine  pointe 
out  the  mode,  at  the  eleotioii  of  mther  paitj,  bow  these  dam- 
ages  ean  be  aeeertahied  and  ledruB  obtained,  the  eooraion* 
law  remedy  will  be  taken  to  be  raperaeded  and  the  Btatntorf 
lemedy  exolcnhre:  Baker  t.  Hannibal  $tc  R.  R.  Oo.^  86  Mo. 
548;  bat  where  so  each  remed  j  is  given  at  the  election  of  the 
party  complaining  of  the  injury,  the  oommon-law  right  of 
action  remains  unaltered.  In  this  caee,  the  city  proceeded  to 
take  and  appropriate  the  plaintiff's  property  withontpursning 
the  mode  prescribed  in  its  charter  autboriiing  it  to  enter  upon 
and  noe  far  its  own  purpose  the  land  ef  another  whenei^er  ift 
shonld  be  considered  necessary  or  expedient  for  the  forther- 
ance  of  the  pnblic  interests.  The  act  done,  then,  was  withont 
authority  of  law;  it  was  wrongful,  and  amounted  to  a  treBpass.** 
In  speaking  of  the  measare  of  damages  it  was  said :  **  In  regard 
to  the  measure  of  damages,  it  has  already  been  prescribed  by 
tUs  coart  in  MueUer  ▼.  St.  LomB  etc.  R.  R.  Co^  81  Ho.  282,  • 
case  inT^ving  essentially  the  same  principle.  It  was  there 
held,  oa  the  anthority  of  Jones  ▼.  Oooday^  8  Mees.  A  W.  146, 
that  in  an  action  for  damages  for  wrongfully  entering  upon 
land  and  taking  and  carrying  away  the  soil,  etc.,  the  proper 
measure  of  damages  is  not  the  actual  damages  sustained,  but 
the  Taloeof  the  land  lemored;  and  as  the  defendant  bee  taken 
and  appropriated  to  its  own  vse  tbe  land  used  as  a  street,  Its 
fair  and  reasonsble  Talue  will  afford  tbe  criterion  in  estimat- 
ing tlie  damages.*' 

The  court  also  expresses  the  opinion  that  the  plaintifT,  re- 
ceiving full  Tahn  far  tm  land,  it  would,  tpse  /ado,  work  a 
dedication  thereof  to  the  city;  bwt  that  question  was  unim* 
portant,  as  the  plaintiff  offered  to  conyey  to  the  city  upon  the 
payment  of  the  value  of  the  property. 

In  Ixmgwnik  t.  OinciwMtii^  48  Ohio  St.  687,  a  case  de- 
cided during  tbe  pendency  of  this  appeal,  the  action  was  te 
rscover  for  a  strip  ef  land  unlawfolly  appropriated  for  a  pub* 
He  street  without  bavmg  the  damages  and  benefits  assessed 
according  to  law.  The  plaitvtiff  in  his  petition  offered  to  con- 
vey the  same  in  fee  simple  upon  paymfent  by  the  defendant 
ef  its  value,  and  eoneented  that  a  decree  might  be  entered 
ordmng  a  eonrveya^  ^  in  fee^mple  to  the  defendant  The 
court  held  that  where  land  was  appropriated  for  a  street  witb- 
sot  Inving  the  damages  assessed  and  paid,  tbe  owner,  at  his 
eptloB,  might  eitiiw  reeover  the  land,  or,  where  work  in  the 
Ihe  of  eirest  lapravement  had  been  done  upon  the  preimees 
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and  the  occupation  of  the  street  by  the  pablic  would  be  inter- 
rupted, recover  the  value  of  the  property. 

The  measure  of  damages  in  actions  of  this  kind  seems  to 
depend  upon  ..the  character  of  the  injury.  Where  the  injury 
is  permanent,  and  the  complaint  recognises  the  right  of  the 
defendant  to  continue  in  the  use  of  the  property  wrongfully 
appropriated,  and  to  succeed  to  the  plaintiff's  title  to  the 
property,  damages  may  be  assessed  upon  the  basis  of  its 
value.  Where,  however,  the  action  is  to  recover  for  past  in- 
juries  without  recognition  of  the  right  of  the  defendant  to  con- 
tinue the  injury  complained  of,  the  recovery  will  be  limited 
to  a  compensation  for  injuries  already  sustained:  Indiana  etc. 
Ry  Co.  V.  Eberle,  110  Ind.  542;  59  Am.  Rep.  226. 

The  injury  complained  of  in  this  case  was  permanent  and 
destructive.  The  shrubs,  shade  trees,  and  soil  were  removed 
therefrom  and  a  street  and  sidewalk  constructed,  so  that  it 
was  practically  impossible  to  restore  the  property  to  its  former 
condition.  In  addition  to  this,  the  rights  of  Uie  public  de- 
manded its  continuance  as  a  public  thoroughfare.  This 
brings  the  case  within  the  rule  laid  down  in  Jon$$  v.  Oooday^ 
8  Mees.  ft  W.  146,  cited  in  Anderson  etc.  R.  R,  Co.  v.  Kemodle^ 
64  Ind.  814,  fixing  the  measure  of  damages  at  the  value  of 
the  land,  rather  than  the  amount  which  would  be  required  to 
restore  it  to  its  original  condition. 

The  appellant  cites  and  strongly  relies  upon  the  case  of 
Paret  v.  Mayor,  40  N.  J.  L.  888.  That  was  an  action  of 
assritnpnt  for  the  value  of  land  taken  for  a  public  improve- 
ment without  having  the  damages  aild  benefits  assessed.  The 
case  differs  in  some  respects  from  the  one  before  as,  and  also 
from  the  cases  of  Soulard  v.  8U  Louii,  86  Mo.  646,  and  Lonf- 
worth  V.  CincinnaU^  48  Ohio  St.  687,  in  this,  that  no  offer  to 
convey  the  property  to  the  municipality  was  made;  and  the  suit 
being  by  an  executor  who  had  no  power  to  transfer  title,  no 
stipulation  could  be  incorporated  in  the  decree  to  that  effect 
The  reasoning  of  the  case  is,  however,  variant  from  the 
two  cases  referred  to,  the  court  holding  that  the  scheme 
pointed  out  by  the  statute  of  having  the  damages  ascertained 
is  exclusive,  and  that  where  that  cause  is  not  followed  the 
land-owner  is  remitted  to  the  right  of  recovering  his  property 
with  incidental  damages  as  his  sole  remedy. 

In  our  opinion  the  better  reason  and  the  weight  of  authority 
are  against  the  position  taken  in  Parei  v.  Mayor^  40  N.  J.  U 
888,  and  we  decline  to  follow  it    We,  therefora,  hold  that 
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the  court  did  not  err  in  ovemiling  the  demurrer  to  the  com* 
plaint. 

We  do  not  find  it  necessary  to  determine  whether  or  not 
the  court  was  in  error  in  striking  out  the  third  paragraph  of 
answer.  The  record  shows  that  the  court  upon  the  trial  ad* 
mitted  under  the  general  denial  all  the  evidence  that  oould 
have  beeu  introduced  in  support  of  this  paragraph.  The  fact 
that  the  evidence  was  admitted  under  the  general  denial 
would  not  of  itself  be  sufficient  to  cure  a  wrongful  holding  on 
the  motion  to  strike  out:  Elliott's  Appellate  Procedure,  sec. 
638;  but  as  the  evidence  was  admissible  under  the  general 
denial,  we  may  presume  that  this  was  the  ground  upon  which 
the  motion  was  sustained.  The  answer  to  interrogatories  sub- 
mitted to  the  jury  show  that  the  amount  of  the  verdict  was 
arrived  at  by  deducting  the  value  of  the  property  of  the  ap- 
pellees, with  the  improvement,  from  its  value  without  the 
improvement.  This  method  of  arriving  at  the  damages  sus* 
tained  by  the  appellees  did  not  differ  from  that  provided  by 
statute  regulating  the  assessment  of  damages  and  benefits: 
Davis's  Supp.  to  Bev.  Stats.  1881,  96,  97,  sec.  8172. 

If  the  city  lost  the  benefit  of  having  the  benefits  to  other 
land-holders,  on  account  of  the  opening  of  the  street,  assessed 
against  them,  it  was  the  result  of  its  own  &ilure  to  proceed 
according  to  law,  in  no  way  chargeable  to  the  appellees.  That 
was  a  matter  between  it  and  the  other  land-owners  affected  by 
the  change  in  which  the  appellees  were  not  concerned. 

The  court  did  not  err  in  holding  the  first  paragraph  of  reply 
to  the  fifth  paragraph  of  answer  good  on  demurrer. 

A  cause  of  action  cannot  be  said  to  have  accrued  until  such 
time  as  the  plaintiff  can  legally  institute  his  action  for  relief: 
BoBwell's  Limitations,  sec.  27. 

Under  the  statute  the  regularity  of  the  proceedings  for  con* 
demnation,  as  well  as  the  amount  of  the  damages,  was  in- 
volved in  the  appeal  and  pending  in  the  court  While  this 
proceeding  was  pending  in  the  circuit  court,  an  independent 
action  for  the  recovery  of  damages  for  the  taking  of  the  prop- 
erty would  not  lie:  Ney  v.  Smnney,  86  Ind.  454;  PUUburgh  etc 
Ry  Co.  V.  Swinney^  97  Ind.  586. 

The  appellees  could  not  institute  their  action  for  the  injuries 
complained  of  until  the  termination  of  the  action  pending. 
This  action  was  brought  within  less  than  two  years  from  the 
time  the  cause  of  action  accrued. 


170  EoGUflK  ••  Aldbigb*  [la 

Thtt  •▼ideiiM  ratUins  tlM  Tefdiel  of  (ha  jiuj.    W^  find  no 

error  in  the  record. 
Judgment  affirmed. 

MVHICXPAL  CoBPOKATZOHft  —  PoWSR  TO  ApPBOPBZATm  PBOFIBTT  WITHOOT 

Q>MFKi8AnoK.  —  A  municipal'  oorpormtion  oui  no  mors  tslee  privste  pi  op 
•rlrf  for  pablie  m»  wtthovt  dn*  oawpnnataia  thm  »  Mtana  piii—i  CHU 
iMnt  fi /'euH^  4^  Hi  600$  89  Aa.  1>«l  SflM;  smI  iMtof  OanfMr  ▼.  Jftw 
tmrffhf  2  J«ihiu.  Gh.  101;  7  Am.  D«c  fi26,  and  note,  63i.  Fri?ate  pn^eiBtar 
can  be  taken  for  a  pubLio  itreet  only  upon  making  jnat  oompeneation:  Xhk 
infftion  y.  Mayor,  8  Wend.  85;  22  Am.  Deo.  622,  and  note.  Boier  ▼.  Bottom^ 
12  Pick.  184,  22  Am.  De&  421,  bokb  that  prrrato  property  maj  be  appn^o- 
■tod  to  piiblio  naa  in  eenneefeioa  witk  mnnioipal  regolatiena  enlj'apoB  tba 
payment  of  juat  oompeneatioib  A  oity  cannot  eeiie  property  ontdde  of  ifei 
Umiti  for  a  peathonse  without  the  owner's  conient:  See  eztendad  note  to 
Bloodgood  t.  Mohawk  etc  R,  R,  Co,,  81  Am.  Deo.  S78. 

Eminsiit  Domain — Dahaod  tob  Takivq  FBrrAxa  PsoFntr  fOR 
sow  Hbtimatbds  See  MttUer  qf  Afbany  Sirett,  11  WeaA.  140;  S 
iia,aiidaata. 
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HOBTOAOn  —  JUDOMBHT  FORKCLOUKO  JUNIOB  tfOBTOAOi;  WRBH  IN>lBiraV 

Bar  Sbrior.  —  When  a  eenior  mertgngee  i*  macle  party-defendant  t»an 
aotioo  by  a  Jnaioi  nmrtgagea  to  foreeloia^  under  a  compiamt  eaUiag  in 
queetion  ealjf  snoh  liana  aa  ha»e  aoecued  anbeeq^eni  to  thfr  execution  of 
the  mortgage  in  anit,  and  the  senior  mortgagee  aimply  filea  a  general 
denial  and  allowa  judgment  to  be  taken  againat  him  by  deftinit;  a 
judgment  titerein  adjudioating  the  mortgage  sued  eo  to  br  a  prior  Ben 
doea  not  bar  the  right  ci  tfae  aaniae  mortgagee  toforeoloaa  his  mortgage^ 

MORTOAOXS — JUDGMRKT  FORROUMUM  JdRIOR  MORTOAOR  WBXV  OfRRASBB 

Ai  Bar  aoainst  Sbhior  Mortoaork  —  When  a  eenior  mortgagee  is 
made  a  party  defendant  to  an  action  by  the  junior  mortgagee  to  fore- 
close, under  a  complaint  alleging  that  any  lien  held  by  anoh  senior  mor^ 
gagee  is  junior  and  aubordinate  to  the  arartgaga  in  8ait»  and  tfae  eenior 
mortgagee  filsa  a  general  denial,  but  faila  to  plead  hia  senior  mortgage, 
a  judgment  therein  adjudioating  that  the  mortgage  sued  on  is  senior  to 
any  lien  held  by  him  is  a  bar  to  his  right  to  foreoloee  his  mortgage. 
MoRTOAGBa—JuDoifBirr  IN  F0RRCLO6UBR  —  Wbrr  SQirrrr  will  kot  Rr- 
LiKYR  AtfAiNST. — When  a  senior  mortgagee  is  made  a  party  defendant 
to  an  action  by  the  junior  mortgagee  to  foredoae,  nader  a  complaint 
alleging  that  any  lien  held  by  the  aenior  mortgagee  is  junior  and  subor- 
dinate to  the  mortgage  in  auit,  anoh  aenior  mortgagee  haa  no  rights  aa 
againat  the  allegatioua  of  auch  complaint,  to  rely  upon  a  atatement  made 
t»  him  by  counsel  for  the  junior  mortgagee  that  he  ia  made  a  party  aim- 
ply  to  bar  hia  equity  of  redemption  under  a  judgment  for  easts  held  by 
him;  and  if,  without  pleading  his  senior  mortgage,  he  allows  the  junior 
mortgagee  to  take  judgment  adjudging  the  mortgage  of  the  latter  to  be 
the  aenior  lien  on  the  property,  a  court  of  equity  wfll  not  act  auch  judg- 


iJttJQL]  Bwmwf  «u  AcDMMOJL  S7X 


taka  <if  th«  oour^ 
JiTDoiazrrs  —  Whih  Equity  will  Sn  Astdm  iob  Fbaud  Ard  MjtrAX& 
A  court  of  equity  ponetm  infaerant  power  to  let  aeide  m  judgment  pro* 
eoMd  and  enOnd,  ^  fiftod  peneliMd  npoa  tito  mmH,.  or ta •nulaki 
Ba4o  hf  it,  Wt  lUi  power  wUi  only  bn  e»niaid  in  deer  onMOi  and 
whAB  thm  parljeeking  it  it  hiroelf  without  fanlt»  nnd  when  he  prooeeds 
without  nnreaboosble  delay  after  the  dieooTery  of  the  fraud  or  tni^fc^y^f, 

J.  S.  DnncaimaTid  C.  W.  SmA^  for  4h»  ajqpellanl. 

Jl  Cohurn^  for  the  appellees. 

CovFBY,  J.  This  was  an  action  by  the  appellant  *g^^"f^ 
the  appellees  to  foreclose  a  mortgage  upon  certain  deacribed 
lots  io  Woodruff  Place»  in  Marion  County.  It  appears  by  the 
pleadings  in  the'cauae,  as  well  as  by  the  special  findings  of 
the  court,  that  tke  mortgage  which  the  appellant  is  seeking 
to  foreclose  was  executed  by  James  0.  Woodruff  to  Daggy, 
Allen,  and  MoClain,  on  the  second  day  of  October,  1872,  to 
secure  certain  promissory  notes  therein  deacribed»  and  that  it 
covered  loto  71  and  106»  in  Woodruff  Place.  The  appellant 
became  the  owner  of  the  notes  by  assignment  On  the  fourth 
day  of  Aogost^  1878,  Woodruff  sold  and  conveyed  lot  71  to 
Nickolas  IL  Boolde,  who.  assumed  the  payment  of  one  of  the 
notes  held  by  the  appellant,  aa  pairl  d£  the  pmrchase^price  of 
the  lot,  and  execnted  to  Woodruff  a  mortgage  back  on  the  lot 
to  secure  certain  pcemifisocy  notoa  of  that  date  errnoutod  for 
lbs  balance  of  the  unpaid  purchase-price.  These  last-named 
notes  were  assigned  by  Woodruff  to  the  appellees,  John  Beatty, 
JehiL  GK  MitohelK  and  WiUiam.  Beatty.  On  the  twenty-foorth 
day  of  Augnet,  1876,  Beatty,  Mitohel^  and  Beatty  commenced 
their  action  in  the  Marion  supecier  court  against  Ruckle,  the 
apfiaUani  William  H.  Bnglish,  and  others,  to  foreclose  the 
mortgage  executed  to  secure  the  notes  so  assigned  to  them. 
The  a]^llant  was  duly  served  with  process.  The  allegations 
in  the  complaint  so  far  aa  they  related  to  the  appellant  were 
as  follows:  ^  The  defendants,  •  •  .  William  H.  English  (and 
others),  have  or  claim  to  have  some  interest  in  or  lien  upon 
said  mortgaged  premises,  accrued  since  the  lien  of  said  mort- 
gage open  which,  this  action  is  instituted."  The  prayer  of  the 
oomplaini  was  as  follows:  ^  Wherefore,  the  plaintiffs  demand 
judgment  as  follows:  1*  That  each  and  all  of  said  defendante 
and  all  persons  claiming  under  them^  or  through  them,  or 
either  of  them,  may  be  foreclosed  of  all  equity  of  redemption, 
or  othedr  interest  in  said  mortgaged  premises." 
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After  the  service  of  process,  the  appellant  placed  the  case 
in  the  hands  of  his  attorneys,  who  called  upon  the  attorneys 
for  the  plaintiffs  in  the  case  to  ascertain  why  the  appellant 
was  made  a  party,  and  in  response  to  an  inqoiry  upon  that 
snbject  they  were  informed  that  the  appellant  had  a  mere 
nominal  interest  in  the  suit,  consisting  of  a  judgment  for  costs, 
which  was  a  junior  lien  on  the  mortgaged  premises,  and  that 
he  was  for  that  reason  alone  made  a  party.  Relying  on  this 
statement  and  the  allegations  contained  in  the  complaint^  the 
appellant,  by  his  attorneys,  filed  a  general  denial  to  the  com- 
plaint Subsequently  the  cause  was  called  for  trial  in  the 
absence  of  the  appellant's  counsel,  and  he  was  defaulted  and 
the  cause  tried  by  the  court  The  court  adjudged  and  de- 
creed that  the  mortgage  then  sued  on  was  the  first  and  para- 
mount lien  on  the  mortgaged  premises.  The  property  was 
sold  by  the  sheriff  and  bid  in  by  the  appellees  in  satisfaction 
of  their  mortgage.  The  court  finds  that  the  failure  of  the  ap- 
pellant to  set  up  his  prior  mortgage  was  owing  to  the  mutual 
mistake  of  the  attorneys  in  the  cause  growing  out  of  the  be- 
lief that  the  judgment  for  costs  above  mentioned  was  the  only 
lien  against  the  property  held  by  the  appellant  at  that  time. 

The  appellant  remained  in  ignorance  of  the  fact  that  the 
decree  affected  his  prior  lien  until  December,  1879,  and  upon 
the  discovery  of  the  facts  he  at  once  endeavored  to  adjust  the 
matter  with  the  appellees,  but  never  succeeded,  but  before 
any  positive  refusal  on  their  part  to  adjust  the  matter  this 
suit  was  instituted. 

On  the  ninth  day  of  October,  1877,  Tillman  A.  H.  Johnson, 
having  become  the  owner  of  lot  106  in  Woodruff  Place,  ez« 
ecuted  a  mortgage  thereon  to  the  Indianapolis  Savings  Bank 
to  secure  certain  notes  therein  described,  and  on  the  nineteentti 
day  of  December,  1878,  said  bank  filed  its  complaint  in  the 
Marion  superior  court  to  foreclose  said  mortgage,  making  par- 
ties thereto  the  appellant  and  others. 

In  this  complaint  were  the  following  allegations:  **  It  is 
also  alleged  that  the  several  defendants  hereto  have,  or  claim 
to  have,  some  interest  in  or  lien  upon  said  mortgaged  prem- 
ises, but  if  any  such  interest,  lien,  or  claim  exists  in  behalf  of 
them,  or  either  or  any  of  them,  it  is  junior  and  subordinate  to 
the  lien  of  said  mortgage." 

The  appellant  was  duly  served  with  process,  and  thereupon 
referred  the  case  to  his  counsel  to  look  after  and  make  his 
defense.    Such  counsel  called  at  the  office  of  the  attorney 
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wko  broaght  tiie  suit,  and  was  shoini  an  abetraciof  tide,  upoo 
which  appeared  a  small  jadgmeni  for  coata  io  favor  of  the 
appellant,  which  was  a  junior  lien  upon  said  lot,  and  was  in* 
formed  by  the  clerk  in  charge  of  the  office  that  the  appellant 
was  made  a  party  to  the  foreclosnre  salt  in  order  to  bar  his 
eqnity  of  redemption  under  said  judgment  for  oostSi  and  for 
no  other  purpose. 

Relying  on  said  statement,  and  being  ignorant  that  appel* 
lant  had  any  other  interest  therein,  his  counsel,  as  a  matter  of 
form,  filed  an  answer  therein  consisting  of  the  general  denial 
and  a  pie*  of  payment. 

Judgment  was  subsequently  rendered  in  said  cause,  wherein 
it  was  decreed,  as  against  the  appellant,  that  the  mortgage 
held  by  the  bank  was  senior  and  paramonnt  to  any  lien  held 
by  the  appellacit. 

Witlun  sixty  days  after  the  rendition  of  the  decree  Hm 
property  was  sold  by  the  sheriff  on  a  certified  copy  thereot 
The  court  also  found  that  the  failure  to  set  up  the  senior  mort* 
gage  held  by  the  appellant,  in  that  suit,  was  the  result  of  a 
mutual  mistake  between  the  attorneys  of  the  appellant  and 
the  attorneys  fo^the  bank.  The  appellant  remained  ignorant 
ef  the  terms  of  this  decree  and  of  the  facts  in  the  case  for 
several  years  after  the  decree  was  rendered,  but  when  he  did 
anam  the  same  he  at  once  endeavored  to  adjust  the  matter  with 
the  bank,  failing  in  which  he  instituted  this  suit 

The  court  found  as  a  conclusion  of  law  upon  the  foregoing 
dots  that  the  appellant  was  estopped  and  barred  by  the  de* 
orees  above  mentioned  from  foreclosing  his  mortgage  lien  on 
either  lot  71  or  lot  106. 

The  assignment  of  error  calls  in  question  the  correctness  of 
this  conclusion. 

It  is  contended  by  the  appellant  that  inasmuch  as  a  court 
of  equity  possesses  the  inherent  power  to  set  aside  or  relieve 
a  party  from  a  judgment  taken  against  him  by  a  fraud  prac- 
ticed upon  the  court,  or  by  the  mistake  of  the  court  without 
the  fault  of  the  party  against  whom  the  judgment  is  cendered, 
the  court  should  exercise  that  power  in  this  case,  and  relieve 
him  from  the  injurious  efiects  of  the  decrees  here  involved. 

It  is  undoubtedly  true  that  a  court  of  equity  does  possess 
(he  inherent  power,  independent  of  any  statutory  provision, 
to  annul  and  strike  from  its  records  a  judgment  procured  and 
entered  by  the  perpetration  of  a  fraud  upon  the  court;  and  it 
is  also  true  that  many  cases  are  to  be  found  where  such  power 
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has  been  exercised  as  to  jndgments  rendered  by  mistake: 
ffealU  V.  Dich,  72  Ind.  874;  Freeman  on  Judgments,  sees.  484. 
516;  EarU  ▼.  Earie,  91  Ind.  27;  Oavanaugh  v.  Smith,  84  Ind. 
880;  Harman  ▼.  Moore,  112  Ind.  221;  NiehoUon  r.  NiehoUof^ 
113  Ind.  181;  Hogg  y.  Link,  90  Ind.  846;  fF^ist  ▼.  OuerineaM, 
109  Ind.  438;  MUlspaugk  ▼.  McBrido,  7  Paige,  609;  34  Am. 
Dec.  360;  Johnoon  y.  Coleman^  23  Wis.  452;  99  Am.  Deo.  193; 
Keith  y.  McCaffrey,  145  Mass.  18;  Edion  y.  Edson^  108  Mass. 
590;  11  Am.  Rep.  893;  PaHridge  &  Co.  y.  Harrow,  27  Iowa,  96; 
99  Am.  Dec.  643;  WHeon  y.  Boughton,  50  Mo.  17;  Tucker  y. 
WhitOeeey,  74  Wis.74;  Beaity  y.  (y Connor,  106  Ind.  81;  HanJin 
y.  McCahiU,  Clarke  Cb.  249. 

While  the  court  poesesses  this  power,  it  will  not  in  all  oases 
be  exercised.  It  should  be  exercised  only  in  clear  cases, 
where  the  partj  asking  it  is  himself  without  fault,  and  where 
he  proceeds  without  unreasonable  delay  after  the  discovery  of 
the  fraud  or  mistake. 

In  this  case  the  allegations  in  the  complaints  upon  which 
the  decrees  in  question  were  rendered  are  se  different  that 
they  cannot,  with  propriety,  be  considered  together.  In  the 
suit  instituted  by  the  appellees  Beatty  and^thers,  it  was  al* 
leged,  as  to  the  appellant,  that  he  had,  or  claimed  to  haye» 
some  interest  in  or  lien  upon  said  mortgaged  premises  accrued 
since  the  lien  of  said  mortgage  upon  which  this  suit  was  in* 
stituted;  while  in  the  suit  brought  by  the  bank  it  was  alleged 
that  the  several  defendants  thereto  had,  or  claimed  to  have, 
some  interest  in  or  lien  upon  said  mortgaged  premises;  but  if 
any  such  interest,  claim,  or  lien  existed  in  behalf  of  them,  or 
either  or  any  of  them,  it  was  junior  to  and  subordinate  to  the 
lien  or  said  mortgage. 

It  will  be  observed  that  the  allegations  in  these  two  com* 
plaints  differ  in  this  material  respect,  namely:  the  first  called 
in  question  such  liens  only  as  had  accrued  since  the  mortgage 
in  suit  was  executed,  while  the  second  called  in  question  all 
the  liens  held  by  the  defendants  and  alleged  that  they  were 
junior  and  subordinate  to  the  mortgage  in  suit  No  question  is 
made  as  to  the  actual  fact  that  the  lien  held  by  the  appellant 
was  senior  to  the  liens  which  plaintiffs  in  those  two  suits  fore- 
closed, and  we  are,  therefore,  met  at  this  stage  in  the  consid* 
oration  of  the  case  with  the  question  as  to  whether  these 
decrees,  on  their  face,  bar  the  right  of  the  appellant  to  foreclose 
his  senior  lien.  And  first  of  the  decree  rendered  in  favor  of 
Beatty  and  others. 
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Ordinarily,  a  party  is  bound  by  a  judgment  in  the  capacity 
In  which  he  is  saed,  and  in  no  other;  Davi$  T.  Barton^  180 
Ind.  899. 

The  appellant  was  sued  in  the  capacity  of  a  junior  lien- 
holder,  but  we  do  not  deem  it  necessary  to  inquire,  in  this 
ease,  whether  a  decree  could  have  been  rendered  in  the  cause 
binding  him  as  senior  lien-holder  or  not  He  was  not  charged 
with  holding  a  senior  lien,  but  with  holding  a  lien  which  had 
accrued  since  the  execution  of  the  mortgage  in  suit  When 
placed  in  possession  of  all  the  facts,  so  that  we  may  construe 
the  decree,  we  find  this  to  be  the  fact  The  complaint  al- 
leged the  exact  facts  as  they  were  known  to  the  attorneys  who 
drafted  it,  and  they  souglit  all  the  relief  to  which  the  plain- 
tiffs in  the  case  were  entitled,  for  they  were  not  entitled  to  fore- 
close their  mortgage  as  against  the  appellant's  senior  lien. 

In  order  to  bar  the  appellant's  right  to  redeem  under  his 
junior  judgment  for  costs  it  was  necessary  to  make  him  a  party 
to  the  suit,  and  he  was  made  a  party  for  that  purpose  alone. 
The  plaintiffs  in  that  case  had  the  right  to  foreclose  their 
junior  mortgage,  buy  in  the  property,  and  pay  off  the  senior 
lien  at  their  leisure,  provided  its  holder  or  owner  was  willing 
to  indulge  them. 

This  decree  must  be  construed  with  reference  to  those  rights, 
the  facts  as  they  actually  existed,  and  in  connection  with  the 
allegations  in  the  complaint 

The  decree  should  not  be  construed  in  such  a  manner  as 
to  embrace  matters  upon  which  no  issue  could  be  made,  un- 
less such  construction  is  absolutely  necessary.  No  issue  could 
have  been  made,  or  was  in  fact  made,  as  to  the  senior  lien  held 
by  the  appellant 

We  think  the  decree  in  this  case  should  be  construed  as 
foreclosing  all  the  liens  held  by  the  appellant  junior  to  the 
mortgage  therein  foreclosed,  and  no  other.  To  construe  it  aa 
barring  the  senior  lien  held  by  the  appellant  would  be  to  givo 
it  an  effect  never  contemplated  by  the  parties  to  the  suit. 
The  mortgage  which  the  appellant  now  seeks  to  foreclose  was* 
in  no  way  involved  in  that  suit,  and  he  was  not  called  upon  to- 
set  it  up.  For  these  reasons  we  are  of  the  opinion  that  the  facts 
found  by  the  court  do  not  bar  his  right  to  have  the  same  fore- 
closed as  against  the  appellees,  Beatty,  Mitchell,  and  Beatty.. 

The  case  of  the  savings  bank  against  the  appellant  stands 
upon  entirely  different  ground.  In  that  case,  the  plaintiffs 
ealled  in  question  all  the  liens  held  by  the  appellant,  an<l  al- 
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leged  tliirt  iliey  wei«  Bubordinate  to  the  lim  of  the  mortgage 
than  in  suit.  To  proteot  Ua  right  to  a  aeuior  lien,  under  tfaeae 
allegations,  it  was  necessary  to  plead  it.  This  he  did  not  do, 
Rnd,liaTing  failed  fn  thin  legard,  the  decree  rendered  in  the 
cause  estope  him  from  asserting  that  he  held  any  sncb  lien: 
Masteny.  Templeion,  92  Ind.  447;  JStna  Life  In$.  Co.  ▼.  Findif 
«4  Ind.  801;  UlrUh  y.  DrischeU,  88  Ind.  354;  FUzpatriek  t. 
Papa,  89  Ind.  17;  Woodworth  v.  Zimmerman,  92  Ind.  849. 

Nor  do  we  think  the  facts  make  a  case  calling  for  the  exer- 
cise of  the  inherent  power  of  a  oonrt  of  eqnity  to  set  aside  a 
judgment  obtained  by  fraud  or  rendered  through  the  mistake 
of  the  court  It  is  not  claimed  that  any  fraud  was  perpetrated 
Tipon  the  court,  and  the  court  certainly  made  no  mistake. 
The  appellant  had  no  right  to  rely  upon  a  statement  of  the 
clerk  in  the  sttomey's  office  as  agaiaet  the  allegations  in  Mm 
complaint  agsimlt  him.  The  case  falls  within  that  class 
where  the  mietake  is  to  be  accounted  the  misfortune  of  the 
party  rather  than  the  wrong  of  his  adversary,  and  one  ni 
which  a  strong  case,  indeed,  must  be  made  to  warrant  the 
interference  of  a  court  of  equity:  Ratliff  v.  Stretch,  130  IncL 
282;  DavU  ▼.  BarUm,  130  Ind.  899. 

In  our  opinion  the  court  did  not  err  in  its  conclusions  of 
law  BO  far  as  they  relate  to  lot  numbered  106. 

Judgment  rerersed  as  to  the  appellees  Beatty,  Mitchell,  and 
Beatty,  with  directions  to  restate  the  conclusions  of  law  as  to 
them  in  accordance  with  this  opinion,  and  to  render  a  decree 
foreclosing  the  mortgage  of  the  appellant  as  to  lot  71  in  Wood- 
ruff Place,  and  as  to  the  other  appellees  the  judgment  of  the 
Marion  superior  court  is  affirmed. 

JuDomro  — FoRaoLosDBs  or  Jumoa  MoBxaAOi  Aa  "Rm  AajuDiCATiu 
One  holdinic  a  Mnior  mortgage  ih*  laperiority  ol  which  is  not  dimwn  ia 
qnegtion  by  a  biU  to  foreolosa  a  junior  mortgage  u  not  direflted  of  hit  prior 
right  by  the  ordinary  decree  of  foreoloeare  thorein,  nor  wiU  hie  raperior 
right  be  placed  in  isane  by  makiag  him  a  pvty  to  each  biU  and  alLegiag 
therein  that  he  claims  title  by  dead  or  otiierwiM:  SumeU  ▼.  Siiil,  63  Vt  490; 
20  Am.  St.  Rep.  777.  As  to  the  general  rule  that  a  former  judgment  is  con- 
elnsiTo  only  as  to  matters  directly  in  issne  in  the  former  snlt»  see  note  to 
Aig  V.  Ohcue,  41  Am.  Dec  682,  663.  On  the  other  hand,  irhere  one  is  mada 
a  party  to  fotaelomre  proceedings,  and  haa  knowledge  cf  facts  that  would 
protect  his  rights  ia  said  action,  and  fails  to  appear  and  assart  his  rightly 
but  suffers  default^  he  is  bound  by  the  judgment  rendered  ia  the  foreclosure 
proceeding:  Ve  Haven  ▼•  MuueJman,  12S  Ind.  62. 

Rblibf  in  Eqititt  aoadcst  JuDOMKirra  Prooitbsd  bt  FaiiTD:  Seo  Orw- 
wM  ▼.  Hkki,  182  HL  494;  22  Am.  Sk  Rep.  649;  and  notes  to  OUwer  y.  Prm^^ 
19  Am.  Doc  603-612;  and  to  GrBumnkU  w.  Mm^  t2  Aa.  St  Bop.  662. 
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Crrr   ov   Fobt  Waynb   «l  .Laki   Shobi    and 
MioHiOAN  Southern  Railway  Go. 

MmnotFAif  Ck>EPOBATio»8  — LufixATioK  OF  Rioar'TO  Alunatb  Prop* 
XKTT.  —  A  manicipal  oorporation  possesses  implied  power  to  alieosta  or 
dispose  of  its  property,  teal  or  personal,  of  a  priTsie  oatvro,  nnless  r^ 
aAraiiisd  by  charter  or  statat%  bat  it  eanaot  dispaao  of  property  of  a 
poblio  aataro  in  violalioa  of  the  troats  apaa  whifih  it  ia  haUL 

MnVIOIPAL  COBPOAATlOKa  —  POWIB    TO  AUINATB    PVBUO    PBOPUtTT  BB- 

VOKB  Bbdioatioit.  -^  Whoo  property  is  parohased  ia  fee-simple  by  a 
municipal  corporation  for  a  pnblio  ose,  it  may  alienate  snoh  property 
before  it  is  dedioated  to  snoh  tise»  bnt  it  oaonot  oonyey  sash  property 
after  it  has  been  aotaally  dedioated  to  a  pnblio  osa. 

MUMIOIFAL  CORPORATIOHS  —  PoWB&TD  AUBHATB  PBOPBBTr  BKfOBB  DbDU 

OAnoB  TO  PuBLio  UsB.  —  Although  a  deed  which  yests  the  foe-simple 
to  property  in  a  mnntcipality  maybe  of  such  ofaaraoter  as  to  dedicate  it 
to  a  pablie  use,  yet  when  the  deed  yests  saok  title  in  tba  etty  withoot 
limitation  or  restriotioQ  aa  to  its  alaenatioa»  the  sity  oiay  alienate  it  for  ' 
a  private  use  at  any  time  before  it  ia  dedioated  to  a  public  use* 

MaMiciPAL  GoBPOBATioNs — Alxbv ATioif  OP  Pbopbrtt  BT — RlSBRyATIOir 
nr  Dbbd.  —  When  a  city  oonyeys  land  to  a  railroad  company,  and  in 
ttio  deed  leaiies  the  right  to  cross  the  nulroad  traaks  with  its  stroska 
when  the  city  sludl  haro  made  an  ad^tion  tberoto  of  eartain  land, 
it  cannot  enforce  snoh  reseryation  until  it  haa  made  snch  addition. 
Tho  reseryatiou  in  the  deed  will  not  be  extended  beyond  its  expreit 
terms. 

If  OHioiPAL  ObRPOBAnoirB  —  FowBB  «r  TO  Tabs  Railboab  Hmn  ov  Wat 
BOB  Hbihwat.  —  A  municipal  corpofation»  in  the  abaenoaof  legislataoa 
•jcpreasly  or  byaaosssary  implioation  anthoriatiig  it^  cannot  take  part  of 
the  right  of  way  of  a  railroad  company  by  the  constmction  of  a  publio 
street  thereon  opened  longitadinally. 

■VBIOIPAL  ObRPORATIDNS  •  POWBB  TO  DiTBBT  PrOPRBTT  PROM  ObB  PuBIJS 

Ubb  to  Anotbbb.  When  property  in  onee  dedisatad  to  a  certain  pulv 
Mo  nae^  a  oaty  cannot  talia  it  far  anothsr  and  diflasant  pohUo  asa  with* 
ont  azprass  legialatlye  anthority. 
Hiohwatb — Rigbt  to  Cobbtbvot  A0B088  Railroad  Traok.  —  Railroad 
eompanies  or  other  priyato  corporations  acquire  the  right  to  construct 
roads,  aublsst  to  llto  dossiaaat  right  of  tha  stoto  to  cross  such  roada 
whenayer  the  pnblio  neceisity  demands  that  aeir  raacb  or  streets  shall 
ha  opened;  and  the  gensod  power  to  open  highwaya  or  streets  carries 
with  it  the  power  to  construct  them  across  railroad  tracks,  subject  to  the 
Kmitation,  howeyer,  that  snch  crossmg  most  be  constructed  at  a  point 
whale  the  ase  ti  the  hq^hway  wiD  not  depriye  the  railroad  cempany  of 
lieaasefttetradcau 

on  DoKAnr — Appbopbxatioh  to  Pubuo  Usb- — Dxvbbbiov  to  Av- 
OVBBB  Ubb.  — When  land  is  appropriated,  pursuant  to  legiBlative  an* 
thority,  to  an  iraportont  pnblio  uas^  a  subsequent  grant  cannot  be  held 
te  aathotiBs  fte  ssme  bad  to  be  taken  fer  a  ase  iHtoUy  ioeoasisteat 
with  and  ▼hieh  sapstBedes  the  tomer  bob,  unlsaa  tt  aypaar%  by  sxpreea 
wordaer  hgr  neoasiaiy  inglieatiaBf  that  taek  is  thalogMl*^i*«int'»^^ 
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H.  CoUriekf  for  the  appellant 

6.  0.  Gr0dit|  0.  O.  CkU^ndanner^  and  /.  H.  BaUr^  fiv  the 
appellee. 

CoFFST,  J.  This  was  an  action  broaght  hj  the  appellee 
against  the  appellant,  the  city  of  Fort  Wayne,  to  enjoin  the 
latter  from  opening  a  street  across  the  yard  and  tracks  of  the 
appellee  situated  within  the  limits  of  the  city.  The  material 
facts  in  the  case,  as  they  appear  in  the  special  findings  of  the 
court,  are,  that  in  the  year  1866,  the  city  of  Fort  Wayne  ac- 
quired a  tract  of  land  in  fee-simple,  by  purchase  and  deed, 
contiguous  to  the  city,  for  the  purpose  of  a  public  park.  The 
deed  to  the  city  contained  no  limitation  nor  conditions  as  to 
the  purpose  for  which  the  land  was  purchased  or  was  to  be 
used,  nor  did  it  contain  any  restrictions  as  to  the  power  of  the 
city  to  convey  the  same.  On  the  twenty-third  day  of  March, 
'1869,  and  before  any  steps  had  been  taken  to  convert  the 
ground  into  a  public  park,  the  common  council  of  the  city 
adopted  a  resolution  by  the  terms  of  which  it  granted  to  the 
Fort  Wayne,  Jackson,  and  Saginaw  Railroad  Company  twenty 
acres  of  the  land  off  the  west  side  of  the  tract,  upon  the  con- 
dition that  the  railroad  company  should  run  its  line  through 
the  tract  so  granted,  and  locate  its  depots  for  local  purposes 
thereon,  and  also  locate  any  shops  it  might  find  necessary  to 
build  at  Fort  Wayne  upon  the  same  tract;  and  upon  the  fur- 
ther condition  that  the  property  and  the  north-side  addition 
to  Fort  Wayne  should  become  annexed  to  and  become  a  part 
of  the  city  of  Fort  Wayne.  The  resolution  further  provided 
that  when  the  railroad  company  had  complied  with  the  con- 
ditions of  the  grant  the  mayor  of  the  city  should  execute  to  it 
a  deed  of  conveyance  for  the  land  donated.  The  city  also  re- 
served the  right  to  cross  the  tracks  of  the  appellant  whenever 
it  should  determine  to  lay  off  an  addition  composed  of  the 
remainder  of  the  tract. 

The  donation  of  this  land  was  made  for  the  purpose  of  in- 
ducing the  railroad  company  to  make  the  city  of  Fort  Wayne 
its  southern  terminus,  and  to  induce  it  to  locate  its  depots  for 
local  purposes  and  its  shops  thereon.  Prior  to  February,  1871, 
the  railroad  company  accepted  the  donation  on  the  terms  and 
conditions  expressed  in  its  resolution,  took  possession  of  the 
land,  and  constructed  its  road-bed  through  the  same,  put  in 
side-tracks  and  switches,  and  erected  a  depot  building  thereon 
9n  the  fialth  of  the  resolution,  and  located  its  yards  on  the 
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ponnd  for  making  up  its  trains,  storing  oars,  and  conducting 
its  basiness  as  a  passenger  and  freight  railroad,  and  prior  to 
the  twelfth  day  of  March,  1872,  had  expended  in  so  doing 
several  thousand  dollars.  On  the  twelfth  day  of  March,  1872, 
the  common  council  of  the  city  passed  a  resolution  dirt^cting 
the  mayor  of  the  city  to  execute  to  the  railroad  company  a 
deed  for  the  land,  which  he  accordingly  did  on  the  twenty-sixth 
day  of  the  same  month. 

At  the  time  the  first  resolution  above  referred  to  was  adopted, 
one  JBdgerton  was  a  member  of  the  common  council  of  the 
city  of  Fort  Wayne,  and  he  was  at  the  same  time  vice  presi- 
dent of  the  railroad  company. 

The  common  council  consisted  of  sixteen  members,  nine 
of  whom  voted  for  the  resolution  and  seven  against  it,  Edger- 
ton  voting  for  the  resolution;  but  when  the  last  resolution, 
directing  the  mayor  to  execute  the  conveyance,  was  passed, 
Edgerton  was  not  a  member  of  the  common  counciL  On  the 
eighth  day  of  April,  1878,  the  common  council  of  the  city  of 
Fort  Wayne  passed  a  resolution  attempting  to  rei$cind  both 
the  resolutions  above  mentioned  upon  the  alleged  ground  that 
the  city  had  no  power  to  bargain  away  the  land  therein  de- 
scribed, and  upon  the  alleged  ground  that,  the  railroad  com- 
pany had  not  complied  with  the  conditions  of  the  grant  The 
resolution  also  required  the  city  attorney  to  take  such  steps 
as  might  seem  to  him  necessary  to  avoid  the  deed  executed 
by  the  mayor  of  the  city,  but  so  far  as  appears  no  action  was 
taken  by  him.  On  the  thirty-first  day  of  December,  1879,  the 
Fort  Wayne  and  Jackson  Railroad  Company  succeeded  to  all 
the  rights  of  the  Fort  Wayne,  Jackson,  and  Saginaw  Railroad 
Company,  and  on  the  twenty-fourth  day  of  August,  1882,  the 
Fort  Wayne  and  Jackson  Railroad  Company  leased  all  its 
property  to  the  appellee  for  the  period  of  one  hundred  years. 
By  a  proceeding  instituted  for  that  purpose,  regular  on  its 
face,  the  city  of  Fort  Wayne,  by  its  common  council,  has  or- 
dered an  extension  of  Fourth  Street  in  said  city,  so  as  to 
cross  the  yard  and  tracks  of  the  appellants  about  260 
feet  from  the  south  end  of  the  yard.  In  this  proceeding 
the  property  was  treated  as  belonging  to  the  city  of  Fort 
Wayne,  and  for  this  reason  neither  the  appellee  nor  the  rail- 
read  companies  from  which  it  derives  its  title  were  made 
parties  to  the  proceeding  or  given  any  notice  thereof  in  any 
manner  whatever.  At  the  point  where  Fourth  Street,  if  ex- 
tended, will  cross  the  appellee's  yard  it  has  six  tracks  used 
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for  storing  cars,  weighiDg  cars,  making  np  trains,  ete.,  and  by 
opening  Foarth  Street  as  proposed  it  will  present  the  wrigh* 
ing  of  cars,  and  will  render  the  soath  end  of  the  yard  OBeleas 
for  the' purposes  for  which  it  was  constructed.  On  an  average 
140  cars  are  handled  each  daj  on  these  tracks,  one  half  of 
which  belongs  to  the  Fort  Wajne,  Cincinnati,  and  Lonisville 
Railroad  Company,  which  uses  this  yard  as  its  northern  ter- 
minus. This  latter  railroad  company  has  built  round-hoofles 
and  repair  shops  on  the  land  donated  as  above  by  and  with 
consent  and  aid  of  the  city  of  Fort  Wayne,  and  it  has  a  con- 
tract with  the  appellee  by  the  terms  of  which  it  uses  the 
tracks  and  depot  of  the  latter  in  the  transaction  of  its  bnsinesB 
at  Fort  Wayne  as  its  southern  terminus,  and  without  the  use 
of  this  yard  it  cannot  transact  its  business.  The  extension  of 
Fourth  Street  will  greatly  discommode  and  diminish  the 
business  of  the  appellee  and  its  yard  and  station  grounds,  and 
impair  the  value  of  its  property  and  franchise.  By  reason  of 
the  number  of  tracks  and  their  necessary  use  in  moving  trains 
and  transporting  and  weighing  freight-cars  it  will  be  danger- 
ous to  life  and  limb  for  the  public  to  travel  on  said  street  ex- 
tended across  the  appellee's  yard  as  proposed.  In  constructing 
and  preparing  this  yard  and  depot  there  has  been  expended 
about  the  sum  of  thirteen  thousand  dollars,  and  the  use  of 
this  yard  and  station  is  necessary  to  the  appellee  in  conduct- 
ing its  business  at  the  city  of  Fort  Wayne. 

Upon  these  facts  the  court  stated  as  a  conclusion  of  law 
that  the  appellee  was  entitled  to  a  permanent  injunction  en« 
joining  the  city  of  Fort  Wayne  from  extending  Fourth  Street 
across  its  yard  and  tracks  at  the  point  described  in  the  com« 
plaint. 

The  correctness  of  this  conclusion  is  questioned  by  the  as- 
signment of  error  upon  this  appeal. 

It  is  contended  by  the  appellant  that  the  concloaion  of  law 
atated  by  the  court  is  erroneous  for  the  reasons^ — 

1.  That  the  city  of  Fort  Wayne  had  no  power  to  donate  or 
convey  the  land  in  question  for  the  purpose  of  a  railroad,  be- 
oause  it  was  purchased  to  be  used  by  the  people  as  a  public 
park. 

2.  Because  Bdgerton,  who  voted  for  the  donation  as  a  mem- 
ber of  the  common  council,  was^  at  the  time  of  so  w^ting, 
vice-president  of  the  railroad  company,  and  that  the  donatioa 

for  that  reason  void. 
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3v  Beeaaee  the  cit^ ,  in  itff  grant  to  the  railroad  company, 
loeerred  the  right  to  eross  iti  tracki. 

The  general  rule  is  that  monicipal  eorporations  possess  the 
ineidental  or  implied  right  to  alienate  or  dispose  of  the  prop- 
erty, real  or  personal,  of  the  corporation,  of  a  private  natare, 
vnksB  restrained  by  charter  or  statute:  2  Dillon  on  Manicipal 
Corporations,  8d  ed.,  569;  Sliannon  ▼.  (y Boyle,  51  Ind.  665; 
1  Washburn  on  Real  Property,  3d  ed.,  64;  Reynold$  v.  CommiB' 
tioner  etc.,  6  Ohio^  204;  B$ach  ▼.  Hcfynes,  12  Vt.  15;  Jamison  ▼• 
F^piana,  43  Ma  565;  97  Am.  Dec.  414;  Beard  etc.  t.  Paitenonj 
56  111.  Ill ;  Platter  y.  Board  etc.,  103  Ind.  360;  Newbold  t.  Qlenn^ 
e?  Md.  489. 

Municipal  corporations  cannot  dispose  of  property  of  a  pub* 
lie  nature  in  violation  of  the  trusts  upon  which  it  is  held,  nor 
•fa  public  common;  but  there  is  a  distinction  between  prop- 
erty purchased  for  a  public  common  and  not  yet  dedicated, 
and  property  which  is  purchased  for  that  purpose  and  actually 
dedicated  to  that  use. 

The  case  of  Beach  v.  Haynee,  12  Vt.  16,  is  very  much  in 
point  here.  In  that  case  land  had  been  purchased  for  a  public 
cofnmon,  and  it  was  so  expressed  in  the  deed  of  conveyance, 
Imt  before  it  was  actually  dedicated  to  that  use  it  was  con- 
Teyed  away  by  the  town  of  Westford,  in  which  was  vested  the 
fee-simple  title,  and  it  was  held  that  such  conveyance  vested 
in  the  grantee  a  good  title;  but  in  the  later  case  of  State  v. 
Woodward,  23  Vt  92,  it  was  held  that  a  municipal  corporation 
could  not  convey  away  a  public  common  after  it  had  been 
actually  dedicated  to  the  public  use.  Of  course,  the  deed 
which  vests  title  in  the  municipality  may  be  of  such  a  char- 
acter as  to  dedicate  the  proper^  to  the  public  use,  but  such 
m  ttot  the  case  here;  The  deed  to  the  city  of  Fort  Wayne  for 
Urn  land  in  controversy  vested  in  it  the  fee-simple  title  with- 
eat  limitation  or  restriction  as  to  its  alienation.  Such  being 
&e  case,  we  think  the  city  had  the  power  to  convey  it  for 
private  use  at  any  time  before  it  was  dedicated  as  a  public 
pwk;  Such  seenas  to  be  the  teo<Nr  of  all  the  authcMities  upon 
ftbasabjed 

We  leeegniie  the  doctrine  announced  in  the  case  of  ^orf 
Wayno  r.  Rasemthat,  75  Ind.  166,  89  Am.  Rep.  127,  as  sounds 
b«t  in  tbat  ease  Kosenthal  made  a  contract  with  himself, 
while  here  the  contvact  was  not  between  Edgerton  and  the 
diYf^  but  between  the  eity  and  the  railroad  company.  If  that 
meoMnuei  depended  upon  the  vote  of  Edgerton,  and  there  had 
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been  no  farther  action  taken  by  the  city  council,  we  would 
hare  a  question  quite  different  from  the  one  here  presented, 
for  in  this  case  it  appears  by  the  findings  of  the  court  that  a 
sufficient  number  of  oouncilmen  Toted  for  the  resolution  grant- 
ing the  land  to  the  railroad  company  to  pass  it  without  count- 
ing the  Tote  of  Bdgerton,  while  the  deed  of  conyeyance  was 
executed  pursuant  to  a  resolution  passed  by  the  common 
council  at  a  time  when  he  was  not  a  member.  Treating  the 
first  resolution  as  Yoidable  on  account  of  Edgertoo's  connec- 
tion  with  its  adoption,  we  think  the  subsequent  action  of  the 
common  council  fully  ratified  it 

The  adoption  of  these  resolutions  was  not  a  judicial  act,  but 
was  legislative  or  ministerial:  Platter  t.  Board  eU.^  103  Ind. 
860.  • 

We  are  unable  to  perceive  how  the  reservation  of  the  right 
to  cross  the  tracks  of  the  railroad  company  in  the  event  the 
city  of  Fort  Wayne  should  lay  off  an  addition  can  have  a  con- 
trolling influence  in  this  case,  for  it  does  not  appear  that  the 
city  has  laid  out  any  addition. 

The  general  rule  is  that  a  reservation  in  a  deed  cannot  be 
extended  beyond  its  terms,  and  the  right  of  the  city  to  cross 
the  railroad  track  is,  by  the  terms  of  the  reservation,  limited 
to  the  time  when  the  city  shall  elect  to  lay  out  an  addition 
composed  of  the  remainder  of  the  land  held  by  it  under  its 
purchase  for  a  public  park:  Nicholson  v.  Caress^  45  Ind.  479; 
2  Devlin  on  Deeds,  sec.  979;  Jachon  v.  Hudson^  8  Johns.  876; 
8  Am.  Dec.  600. 

The  question  as  to  whether  the  city  of  Fort  Wayne,  under 
present  legislation,  possesses  the  power  to  appropriate  the  land 
described  in  its  order  for  the  extension  of  Fourth  Street  is  one 
of  much  more  difficulty.  That  there  is  a  broad  distinction 
between  taking  a  part  of  the  right  of  way  of  a  railroad  com- 
pany for  a  public  street  by  constructing  the  street  longitudi- 
nally,  and  by  taking  it  by  crossing  the  right  of  way  at  right 
angles,  seems  to  be  too  plain  for  controversy.  The  right  to 
take  longitudinally  is  quite  different  from  the  right  of  cross- 
ing, and  is  governed  by  entirely  different  rules.  All  the  an- 
thorities  are,  we  believCi  to  the  effect  that  a  municipal  cor- 
poration, in  the  absence  of  legislation  expressly  or  by  ne- 
cessary implication  authorizing  it,  cannot  take  part  of  the 
dght  of  way  of  a  railroad  company  by  the  construction 
of  a  public  street  opened  longitudinally.  The  decisions  so 
holding  rest  upon  the  ground  that  where  property  is  once 
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dedicated  to  a  pablio  nse^  it  cannot  be  taken  for  another  and 
different  public  ose  without  express  authority.  It  is  not 
doubted,  however,  that  the  legislature  may  grant  such  au« 
thority.  Private  corporations  acquire  the  right  to  construct 
roads,  subject  to  the  dominant  right  of  the  state  to  cross  such 
road  whenever  the  public  necessity  demands  that  new  roads 
<^  streets  shall  be  opened,  and  for  this  reason  it  is  held  that 
the  general  power  to  construct  and  open  streets  or  other  public 
highways  carries  with  it  the  power  to  construct  them  across 
railroad  tracks:  Elliott  on  Roads  and  Streets,  169;  Lake  Erie 
etc  R.  R.  Co,  V.  Kokomo,  130  Ind.  224;  StaU  v.  Easton  etc. 
R.  -R-  Co.,  36  N.  J.  L.  181;  Morris  etc.  R.  R.  Co.  v.  Central  R.  R. 
Co.  etc.^  31  N.  J.  L.  205;  Baltiynore  etc.  T.  P.  Co.  v.  Union  R.  R. 
Co.,  35  Md.  224;  6  Am.  Rep.  897;  LitUe  Miami  etc.  R.  R.  Co. 
V.  Dayton,  23  Ohio  St.  510;  St.  Paul  etc.  Ry  Co.  v.  Minneapolis, 
86  Minn.  141;  President  etc.  ▼.  Village  of  WhitehaU,  90  N.  Y. 
21;  Albany  etc.  R.  R.  Co.  v.  BrowneU,  24  N.  Y.  346. 

While  the  construction  of  a  street  or  other  public  highway 
across  a  railroad  track  is  generally  attended  with  some  in* 
convenience  to  the  company,  yet  it  is  not  ordinarily  inconsis- 
tent with  the  use  of  the  railroad  for  the  purposes  for  which  it 
was  constructed. 

But  even  this  rule,  which  allows  the  construction  of  streets 
and  other  public  highways  across  railroad  tracks,  has  its  lim- 
itations. 

They  cannot  be  so  constructed  where  by  so  doing  the  rail 
road  would  be  unable  to  use  its  tracks  at  the  point  of  the 
crossing  for  the  purposes  for  which  they  were  constructed. 
In  other  words,  the  crossing  must  occur  at  a  point  where  the 
use  of  the  highway  or  street  will  not  deprive  the  railroad  of 
the  use  of  its  tracks.  Thus,  in  the  case  of  Little  Miami  etc. 
R.  R.  Co.  ▼.  Dayton,  23  Ohio  St.  510,  it  was  said  by  the  su- 
preme court  of  Ohio:  **  But  where  land  is  appropriated,  pur- 
suant to  legislative  authority,  to  an  important  public  use,  a 
subsequent  grant  cannot  bo  held  to  authorize  the  same  land 
to  be  taken  for  a  use  wholly  inconsistent  with,  and  which,  in 
the  actual  circumstances,  must  necessarily  supersede  the 
former  use,  unless  such  appear,  by  express  words  or  by  neces- 
sary implication,  to  be  the  legislative  intent.'' 

To  the  same  effect  is  Albany  etc.  R  R,  Co.  ▼.  BrowneU,  24 
N.  Y.  845.  In  each  of  these  cases  there  was  an  attempt  to 
construct  highways  across  the  railroad  tracks  of  the  compa- 
nies inTolved  in  the  controversy. 
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It  appears  by  the  special  findings  in  the  ease  now  under 
osneideration  that  the  extension  of  Fourth  Street  across  the 
tracks  and  yards  of  the  appellee  will  prevent  the  weighing  of 
freight  at  that  point,  and  will  render  the  south  end  of  the 
yard  useless  for  purposes  for  which  it  was  constructed;  that 
it  will  greatly  discommode  and  diminish  the  business,  and  its 
yard  and  station  grounds,  and  impair  the  value  of  its  prop- 
erty and  franchise,  and  that  it  will  be  dangerous  to  life  and 
Umb  for  the  public  to  travel  over  the  street  when  so  extended 
by  reason  of  the  number  of  tracks  and  the  use  to  which  they 
are  necessarily  put 

In  view  of  these  facts  we  are  constrained  to  hold,  under  the 
authorities  cited,  that  under  present  legislation  the  city  of 
Fort  Wayne  is  not  authorized  to  extend  Fourth  Street  in  the 
manner  contemplated.  The  use  of  such  a  crossing  would 
be  destructive  of  the  use  of  the  tracks  of  the  appellee  at  this 
point  in  the  manner  they  are  now  used.  In  such  case  the 
authority  of  the  municipal  corporation  to  make  such  a  cross- 
ing must  appear  in  some  statute  either  expressly  or  by  neces- 
sary implication. 

Our  attention  has  not  been  called  to  any  such  statute,  and 
we  know  of  none. 

There  are  some  other  questions  in  the  oase  of  minor  im- 
portance, but  as  we  have  reached  the  conclusion  that  the  city 
of  Fort  Wayne  is  without  power  to  make  the  crossing  in  di^* 
pute,  they  need  not  be  noticed. 

We  are  of  the  opinion  that  there  is  no  error  in  the  record 
for  which  the  judgment  should  be  reversed. 

Judgment  affirmed. 

HvirioiPAL  CoHPORATioNS  —  PowsB  TO  AusN  ATS  Profxrtt.  ~  The  poww 
of  a  manicipal  oorporatioa  to  oonrey  property  of  all  kiads  diffen  in  no  ee- 
lentUl  particnlar  from  the  power  of  a  natural  person  nnder  like  cironm- 
■tances:  SkUe  r,  LaeUde  OasUgJU  Co.,  102  Ma  472;  22  Am.  St  RefL  7891 
The  limitation  on  this  power  where  property  ia  held  in  trust  for  the  pnblie 
was  recognised  in  Truaiees  ▼.  Mayor,  83  K.  J.  U  18;  97  Am.  Deo.  696;  San 
Frandseoy,  lUeO,  80  Gal.  67. 

Ekinxht  DoiCADr.  ^-  As  to  the  condemnation  of  corporate  property  for 
pnUio  nses,  see  extended  note  to  Appeal  af  Sharom  BaUwajf  Co.,  9  Am.  e»t. 
Rep.  187-147.  That  the  right  to  exereise  the  power  of  eminent  **'— **"^ 
must  be  conferred  by  dear  and  express  terms,  or  by  neeossary  iTnplieatie«» 
MO  pages  142-144  of  that  note;  to  the  same  effsot,  see  1%  re  Jllayor  qfMew 
Turk  etc,  186  K.  7.  253;  81  Am.  St.  Rep.  825.  A  railroad  company  oaanot 
SOQTert  its  right  of  way  into  storeroom  for  its  cars  and  call  it  a  "yard," 
■id  thus  prereat  s  street  from  crossing  its  right  of  way;  0mm 
Jklrokme.Jty  Co.,  98  Mich.  6a 
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BxxMPnoxs — Labcwr,  Weo  is.  —  One  who  it  the  head  of  a  family  aad 
who  earns  hie  living  by  the  lale  of  oiU  at  retail  from  a  tank  wagon, 
sometimes  driren  by  himself  and  sometimes  by  his  minor  son,  is  a  laborer 
who  habitaaHy  earns  bis  living  by  the  nse  of  a  team  and  wagon,  and  he 
is  entifeled  to  hold  them  as  exemTit  from  ezecntton,  although  hm  alee 
makea  small  and  infrequent  sales  of  oil  from  his  atoreroom. 

TP.  W,  MoramoHj  for  the  appellant. 

Clark  and  Hill,  and  J.  R.  Oood,  for  the  appellee. 

Granqkb,  J.  The  testimony  gives  support  to  the  following 
tBLCtsz  That  the  defendent  is  a  resident  of  Page  County,  Iowa, 
a  married  mau,  and  the  head  of  a  family;  that  prior  to 
March,  1889,  he  was  engaged  in  selling  oils  and  gasoline  at 
Clariada,  Iowa;  that  after  that  he  was  etigaged  in  a  retail 
trade  of  those  articles,  having  a  plaoe  of  business  known  as 
headquarters  in  the  baok  room  of  a  building  on  the  north  side 
of  the  sqoare  in  Glarinda;  from  these  "  headquarters  "  for  a 
time  he  deKvered  his  sales  in  an  ordinary  wagon,  and  afte!V 
ward  from  the  wagon  in  suit,  known  as  a  '^  tank  wagon.'' 
The  wholesale  trade  was  discontinued  June  27, 1889,  for  which 
trade  his  oils  had  been  stored  near  tiie  depot.  After  the  die* 
continuance  of  the  wholesale  trade,  his  oils  for  tfaee  retail  trade 
were  stoired  at  and  ddivered  from  the  *'  headquarters.''  A  few 
■ales  were  made,  including  the  delivery,  at  the  headquarters; 
but  the  general  business  was  carried  on  by  orders  being  left 
at  headquarters  to  be  filled  about  the  city  from  the  tnnk 
wagon,  and  in  some  cases  cans  would  be  set  out  by  the  cus- 
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tomeri,  and  these  were  also  filled  from  the  wagon.  At  times 
the  oils  would  be  paid  for  at  headquarters,  but  generally  at 
the  place  of  delivery.  The  team  for  the  purpose  of  deliirering 
the  oils  was  sometimes  driven  bj  the  defendant  in  person, 
and  sometimes  by  his  minor  son,  sixteen  years  of  age.  At 
times  both  were  with  the  team.  The  evidence  favors  the  view 
that  most  of  the  tim3  the  son  was  with  the  team  and  deliv- 
ered the  oils,  but  performed  such  service  for  his  father. 

The  oils  were  received  at  headquarters  in  quantities  of  from 
three  to  five  barrels  at  a  time.  The  team,  harness,  and  wagon 
were  used  by  the  defendant  in  this  business,  and  the  business 
is  the  defendant's  means  of  earning  a  living.  The  appellant 
insists  that  the  facts  do  not  sustain  the  action  of  the  court. 
His  counsel  states  his  view  of  the  law  in  these  words:  *^  In 
my  judgment  the  right  has  been  clearly  defined  by  statute, 
and  under  the  statute,  in  order  to  maintain  the  exemption, 
the  debtor  must  show  that  he  is  a  teamster  or  other  laborer, 
who  by  his  personal  use  of  the  property  habitually  earns  his 
living.'* 

The  statute  to  be  construed  is  as  follows:  ^  If  the  debtor  is  a 
resident  of  this  state,  and  is  the  bead  of  a  £amily,  he  may  hold 
exemptfrom  execution  the  following  property:  •  •  •  •  the  horse 
or  team,  .  •  •  •  the  wagon  or  other  vehicle,  with  a  proper 
harness  or  tackle,  by  the  use  of  which  the  debtor,  if  a  physi* 
cian,  public  oflScer,  farmer,  teamster,  or  other  laborer,  habit- 
ually earns  his  living."    It  is  oonoeded  on  authority  that  the 
statute  is  to  receive  a  liberal  oonstruotion.  It  would  be  a  grave 
disregard  of  the  eonoession  were  we  to  bold  to  the  view, 
claimed  by  the  appellant,  that  because  the  team  was  driven 
by  the  son,  though  for  the  father,  the  debtor,  he  is  not  within 
the  provisions  of  the  law  as  to  exemptions.  Let  us  suppose  one 
who  is  a  laborer  or  teamster,  and  earns  his  living  by  the  per* 
sonal  use  of  his  team  is  disabled,  we  will  say,  totally,  and  a 
minor  son,  by  the  use  of  a  team,  supports  the  family.    Will 
it  be  said  that  the  owner,  if  a  debtor,  loses  his  right  of  ex- 
emptionT    Confining  ourselves  to  the  literal  definition  of  the 
word  **  laborer  "  or  ^  teamster  **  as  quoted  in  argument,  such 
a  result  might  follow;  but,  looking  to  the  law  and  the  pur- 
poses of  its  enactment,  there  is  no  diffionlty  in  saying  that 
such  a  case  is  clearly  within  its  purview,  and  that  the  debtor 
would  come  within  the  statutory  meaning  of  the  word  **  team- 
ster "  or  ^*  laborer."    If  a  widow,  who  is  the  head  of  a  family, 
and  also  a  debtor,  owns  a  team,  by  the  use  of  which  her  living 
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is  supplied,  maj  she  be  divested  of  this  means  of  earning.a 
living  merely  because  she  does  not  in  person  perform  the  la- 
bor of  driving  the  teamT  These  plain  propositions  pave  the 
way  to  clearly  observe  the  legislative  purposes 

It  is  strenuously  urged  that  the  defendant  is  not  a  teamster 
nor  laborer,  but  a  merchant,  and  as  such  is  not  entitled  to 
the  exemption.  It  is  true  the  defendant  is  engaged  in  a  small 
way  in  the  sale  of  merchandise.  He  has  a  back  room  of  a 
building,  used  more  for  storage  than  for  any  other  purpose, 
which  is  a  base  of  supplies  for  his  delivery  system  or  business, 
and  the  business  is  carried  on  mainly  by  the  use  of  the  team, 
and  it  is  manifest  that,  without  the  use  of  the  team,  he  has 
no  business  to  supply  a  living;  for  he  says  that  the  profits  of 
completed  sales  at  the  headquarters  would  not  pay  his  rent 
Any  person  thus  engaged  in  receiving  and  distributing  oils 
must  be  said  to  be  a  laborer.  He  '*  is  one  who  labors  in  a  toil- 
some  occupation."  The  use  of  the  team  is  necessary  to  carry 
on  the  occupation,  and  hence,  if  the  occupation  supplies  his 
living,  he  earns  his  living  by  the  use  of  his  team.  That  the 
living  is  not  wholly  so  earned  is  not  material.  The  same  ez« 
emption,  upon  the  same  conditions,  is  made  to  the  physician, 
public  oflScer,  and  farmer,  in  which  cases  it  will  be  readily 
understood  that  the  use  of  the  team  would  be  but  an  aid  to 
the  profession  or  calling.  If  a  physician  may  have  the  ex- 
emption as  an  aid  to  the  business  of  his  profession  by  wliich 
he  obtains  a  living,  why  may  not  the  laborer,  one  who  chops 
the  wood  in  the  forest,  or  quarries  the  rock  from  the  hillsidei 
to  be  put  by  the  use  of  a  team  on  the  market,  to  supply  his 
living,  have  the  same  protection  7  The  fact  that  the  laborer 
utilizes  his  efforts  in  the  way  of  an  independent  rather  than  a 
dependent  business,  should  not  operate  to  his  disadvantage. 
This  is  the  situation  of  the  defendant.  If  he  employed  another 
to  do  the  work  of  receiving  the  oils,  replenishing  the  tank,  and 
delivering  about  the  dty,  the  employee  would  without  question 
be  a  laborer.  The  defendant  is  not  less  so  merely  because  he 
directs  and  owns  the  business,  besides  performing  the  labor. 

The  district' court  must  have  found  from  the  evidence  that 
the  defendant  was  within  the  statutory  meaning  a  teamster  or 
laborer,  and  that  finding  is  conclusive  upon  us,  unless  the 
record  affirmatively  shows  the  court  in  error,  and  we  do  not 
think  it  does.  The  case  of  Root  v.  Oay,  64  Iowa,  399,  sup- 
ports our  oonclusion. 

Judgment  affirmed. 
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XxKinTi03ii — EzxMPTioiis  or  Laborkbs.  ^  For  definiftioM  of  **  ^ 
tnd  *' laborer"  under  the  Oalifornia  Code,  tee  BnuU  t.  GrifUk,  84  CU. 
91  Am.  Dea  095.  A  etenographer's  wagee  are  ezempfe  ander  the  cod«  of 
€korgia,  trbioh  enamerates,  as  exempt,  tiie  wages  of  all  *'  jonmeyiDeii,  ma- 
ohanios,  and  day-laborers":  Ahrakami  r.  Andermm,  SO  Qa.  670;  12  Axn.  9k 
fiep.  274;  bnt  an  agent  who  sells  goods  by  sample  is  not  within  the  ■keaniag 
of  a  statate,  which  exempts  the  wages  of  a  ''laboring  man  or  woman  fraoa 
seixnre*:  Weldner  t.  Ferguion,  42  Minn.  112;  18  Am.  St  Rep.  495.  Tha 
dootrine  referred  to  by  the  oonrt  in  the  principal  ease,  that  the  exemption 
may  take  effect  though  the  person's  living  is  not  wholly  earned  by  mennn  of 
the  exempt  article,  is  illustrated  by  the  ruling  in  fenfon  t.  Baier^  10  Ififlii- 
873,  97  AnL  Dea  168,  where  it  was  held  that  the  amount  of  time  whidi  tiao 
debtor  devotes  to  his  business  is  immaterial  in  determining  whether  he  ic 
entitled  to  claim  property  a*  exempt  on  the  ground  that  it  is  being  used  in 
that  bnainess.  As  to  what  articles  are  exempt  as  being  **neceBsary  tools 
or  instruments,"  see  references  to  oases  in  the  note  te  WkMt  T  Oemmqf,  ^ 
Am.  Si  Bep.  82L 


Cass  County  Bank  v.  Weber. 

[88  low^,  88.] 

VBAiTinjiVNT  OovTSTANcn  scTwiBR  HusBAiTO  AHD  WiVB.  —When  ft  wifo^ 
having  money  in  her  own  right,  gives  it  to  her  husband  for  general  una 
without  any  agreement  or  expectation  that  it  k  a  loan  and  without  anj 
obligation  for  its  repayment,  the  transaction  cannot  generally  in  later 
years  be  made  the  means  of  protecting  the  insolvent  husband's  property 
against  hii  oreditors.  In  such  oases  the  transaction  will  generally  bo 
deemed  to  hare  been  made  witiicnt  oonsideration,  and  for  the  purpoee 
of  hindering,  delaying,  and  defrauding  creditors. 

HoMBSTXAD  ^  Partial  Use  of  Buildiito  ab  Horn.  —  When  a  homestead 
claimant  uses  a  particular  building  as  a  home,  the  whole  of  such  build- 
ing, in  cases  of  controversy,  will  be  presumed  to  constitute  and  be  a  part 
of  the  homestead,  until  it  ii  shown  by  the  adverse  party  that  some  spe- 
eifio  portion  is  not  of  the  homestead  eharaoter,  and,  therefore^  not  ex- 
empt 

HoMBSTBAD— Partial  Uai  ov  Hotbl  as.  — When  a  twoatory  building  is 
used  in  part  as  a  homestead  and  in  part  as  a  hotel,  and  the  rooms  on  the 
first  floor  used  for  hotel  purposes  are  also  used  by  the  family  as  a  pas- 
sage-way between  rooms  ooonpied  as  a  home  and  for  ingress  and  egren 
to  the  building,  and  the  seoond  story  of  the  building,  though  used  ex- 
dnsively  for  hotel  purposes,  is  inaccessible  exeept  throngh  that  part  ooon- 
pied as  a  homestead,  the  whole  building  must  be  treated  asm  homestead, 
and  therefore  declared  exempt  from  execution. 

Action  to  set  aside  a  conveyance  from  husband  lo  his  wife 
as  in  fraud  of  plaintiflTs  rights  as  a  judgment  creditor.  Oia 
November  20, 1886,  the  plaintiff  recovered  a  judgment  against 
George  Weber  for  $668.81.  On  April  16,  1885,  George  Weber 
executed  a  deed  of  conveyance  to  his  wife  to  eighty  acres  of 
land,  and  four  lots  in  the  city  of  Atlantic.    The  deed  to  her 
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wu  ia  eoiuddeiatioD.  of  money  held  by  her  in  her  own  righl 
and  previoasly  loaned  by  her  to  her  hasband  for  hie  general 
lue,  witfaoot  any  agreement,  for  its  repayment.  The  four  lota 
io  the  city  of  Atlantic  are  claimed  by  Mrs.  Weber  a8>  a  home- 
stead.   Judgment  for  plaintiff,  and  the  defendants  appeaL 

L.L.  D$  Lano^  and  WiUard  and  WiUardf  for  the  appellanta. 

Temple  and  Phdps  and  O.  FnLoofbwrow^  for  the  appellee. 

Grahobr,  J.  1.  This  case,  as  to  its  facts  in  detail,  is  like 
many  another  where  a  wi&  has  money  in  her  own  tight  whioh 
she  giyea  to  her  husband  for  fpsneral  use,  without,  any  agreed- 
men  t  orexpeetation  thai  it  is  a  loan,  or  creates  any  obligatioa. 
fer  payment,  until  in  later  years,  when,  through  the  Triciasi-' 
tades  of  fbrtune,  the  transaction  ia  made  a.  means  of  proteoi^' 
ing  her  husband's  property  against  his  creditors;  From  that 
evidence,  though  quite  conflicting  in  many  respects,  the  dis*' 
trict  ODurt  found  that  the  conveyance  was  without  considera- 
tion and  tat  the  purpose  of  hindering,  deli^ing,  and  defrauding: 
the  creditors  of  George  Weber;  and,  after  considering  the  ewiv> 
dence,  wft  concur  ia  ita  conclusion. 

2.  The  more,  difficult  question  in  the  case  is  that  of  home- 
stead exemption.    The  property  claimed  as  a.  homestead  ia 
that  in  the  city  of  Atlantic,  lots  9,  10,  ll,.and  12.    These  lots' 
have  each.&&ontage  of  2fi  fiiet  and  a*deptli  of  140  feet    Ob  loU 
12  there  was  origvnally  built  a  briok  buildingi.  with,  the* first 
floor  designed  for  a  businessfroom.  and   livin|^K>oms<  abave^. 
The  pnoperty  was  afterward  sold  to  Dierkson  and  Hansen,  wfaor 
converted  it  into  a  hotel  known  as  the  '*  Farmers^  Honiei" 
The  first  story  waa  made  into  two  rooms,  the  first  being  used, 
aa  an  office  and  bar-room,  and  the  other  as  a  dining-room* 
This  building  is  fifty  feet  in  length  by  twenty-two  feet  in  widthi 
13ie  second  story  is  reached  by  a  stairway  from  the  front  room 
or  office.    Underneath  is  a  cellar,  access  to  which  is  by  a. 
stairway  from  the  dining-room.    North,  and,  as  we  understand, 
on  the  side  of  this  brick  building,  was  built  &  frame  addition, 
with  kitchen  and  bedroom.    Other  frame  additions,  ware  ailso 
made  to  the  brick  building,  in  which  weroi  a^  sittin^-rDom^ 
and  bedroom  on.  the  ground  floor  and  bedrooms  above^    B** 
tween.  the  sittin^nxmi  and  the  dining'-room  was  ai  wash-room^, 
through,  whish:  access  was  had  from  the  brick  part  to  the  bed<r' 
mom,  and  through   the  wash«-room  and  bedroom  into   th« 
ritting-room,  the  sleeping^rooms  in.  this  part  being:  over  th* 
sitting-room.    It  thus  appears-  that  the  district  court  found 
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that  the  parts  of  the  building  not  occupied  as  a  homestead 
are,  of  the  brick  part,  the  upper  rootna,  and  the  front  rcx>iD 
below,  used  as  the  office,  and  the  cellar  beneath;  also  the  bed* 
room  east  of  and  between  the  sitting-room  and  wash-room  in 
the  frame  part,  as  by  its  decree  the  plaintiff's  judgment  is 
made  a  lien  thereon.  We  regret  that  the  condition  of  the 
record  leaves  some  uncertainty  as  to  these  particular  facta. 
We  have  endeavored,  however,  to  be  precise  in  our  findings. 
On  the  rear  end  of  lots  10, 11,  and  12,  and  on  lot  9,  there  were 
erected  some  stables  for  the  use  of  the  hotel,  and  after  Weber 
purchased  the  premises  he  built  on  the  lots  at  the  rear  ^nd  a 
frame  business  house.  The  stabling  was  used  by  the  defend- 
ants for  the  purpose  of  carrying  on  their  business  of  hotel* 
keeping,  and  neither  that  nor  the  frame  business  house  was 
used  as  a  part  of  the  homestead,  and  the  district  court  thus 
found. 

Our  findings  of  fact  as  to  the  homestead  occupation  do  not 
exactly  accord  with  those  of  the  district  court    That  the  de- 
fendants had  a  homestead  in  the  premises  is  not  questioned. 
Hence,  we  are  not  to  inquire  whether  or  not  there  is  a  home* 
stead,  but,  conceding  one,  we  inquire  after  its  intent.      In 
Rhode$  V.  McCormickj  4  Iowa,  368,  68  Am.  Dec.  663,  it  is  said: 
"When  an  execution  defendant  shall  use  a  particular  build- 
ing as  a  home,  the  whole  of  such  building,  in  cases  of  contro- 
versy and  disagreement,  will  be  presumed  to  constitute  and 
be  a  part  of  the  homestead  until  it  is  shown  by  the  party  ad- 
versely interested  that  some  specific  portion  is  not  of  the  home- 
stead character,  and,  therefore,  not  exempt"    As  to  the  office- 
room,  the  bedroom,  and  the  cellar,  we  have  no  difficulty  in 
reaching  a  conclusion  that  they  are  not  brought  within  the 
rule.    The  most  that  can  be  said  is  that  there  is  shown  to  be, 
to  some  extent,  a  joint  occupancy  of  them  for  homestead  and 
hotel  purposes.    Of  the  bedroom  it  is  true  that  it  was  used  as 
a  sleeping-room  for  the  guests  of  the  hotel,  but  at  the  same 
time  it  was  used  by  the  family  as  a  passage- way  from  the 
dining-room  to  the  sitting-room,  both  of  which  were  found  to 
be  parts  of  the  homestead.    Now,  let  us  suppose  the  bedroom 
had  not  been  used  for  a  sleeping-room  by  any  person,  but 
merely  a  room  through  which  the  family  passed  to  the  sitting- 
room  from  other  parts  of  the  house.    We  do  not  think  that 
state  of  facts  would  justify  a  finding  that  it  was  not  used  as 
a  part  of  the  homestead,  nor  do  we  think  the  mere  fact  of  its 
use  by  guests  of  the  hotel,  while  at  the  same  time  used  for  the 
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oiher  purpose,  would  divest  it  of  its  character  as  a  part  of  the 
homeBtead.    The  front  or  office-room  was  used  as  an  office 
and  bar-room,  but.it  was  at  the  same  time  used  by  the  family. 
It  was  a  means  of  ingress  and  egress  from  the  street    It  was 
a  front  room,  back  of  which  rras  the  dining-room,  and  still 
back  the  wash-room,  bedroom,  and  sitting-room.    These  rooms 
were  all  devoted  to  the  same  purpose.    At  least,  it  does  not 
appear  that  they  were  not,  and  we  assume  facts  not  otherwise 
established  in  harmony  with  the  homestead  right.    It  is  not 
as  if  it  was  shown  that  one  story  of  the  building  was  used  as 
a  store  or  shop,  or  leased  and  occupied  by  a  stranger,  which 
use  would  indicate  of  itself  a  disuse  by  the  family.    The  en* 
tertainment  of  hotel  guests  and  of  boarders  is  often  in  a  man- 
ner to  be  consistent  with  an  occupation  at  the  same  time  by 
the  family  of  the  apartments  as  a  part  of  the  home.    Such 
entertain'ments  would,  it  is  true,  often,  if  not  generally,  be  a 
limitation  upon  the  use  by  the  family  of  certain  apartments, 
but  not  to  the  extent  of  exclusion.    If  the  office-room  had  not 
been  thus  used,  but  had  been  a  mom  into  which  the  family 
occasionally  went,  and  through  which  it  passed  from  the  other 
apartments  to  and  from  the  street,  we  do  not  understand  that 
it  would,  from  such  a  state  of  facts,  be  so  divested  of  a  home- 
Btead character  as  to  be  liable  to  execution.     Neither  will  the 
fact  that  it  is  so  used  in  connection  with  another  use  have 
such  an  effect    The  same  is  true  of  the  cellar.    It  was  used 
for  hotel  purposes,  but  also  for  the  family.    The  business  of 
the  hotel  and  the  support  of  the  family  as  to  work  and  sup- 
plies, as  well  as  occupation,  were  so  mingled  naturally  that  it 
is  a  task  of  much  difficulty  to  show  separate  occupations  or 
use,  and  the  burden  of  doing  so  is  with  the  plaintiff. 

The  upper  story  of  the  brick  building  is  divided  into  five 
sleeping-rooms,  and  these  (the  record  shows)  were  used  exclu- 
sively for  the  guests  of  the  hotel,  and  not  by  the  family  for 
homestead  purposes;  that  is,  they  are  a  part  of  the  homestead 
building,  but  not  particularly  occupied  by  the  family.  The 
legal  problem  in  this  respect,  in  the  light  of  authority,  is 
somewhat  difficult  Following  the  rule  of  Rhodes  v.  McCor* 
mieh,  4  Iowa,  «%8;  68  Am.  Dea  663;  Mayfield  v.  Maasden,  69 
Iowa,  617;  and  Johnson  ▼•  Moser^  66  lowaf  686,  that  apartments 
ef  the  homestead  building,  not  occupied  as  such,  are  liable  to 
execution,  and  we  should  find  for  the  plaintiff;  and  under 
these  authorities  our  duty  would  be  clear  but  for  the  fact  that 
iti  this  case  the  only  means  of  access  to  these  rooms  is  through 
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tll0  offloo^rootOy  wfiicii  wv  bofiF  to*  W  a  psrt  of*  tbe  KomeitescFy 
aini  we  poBsesB  no  atithorrty  to  invade  the  homestead  right 
by  contimnDg  the  present  meane  of  access,  nnlesa  we  extend 
what  is  now  hy  manj  regarded^  ae  a  rale  of  donbtfid  merit — 
that  of  pari;itioYung  a  homestead  bnilding-  between  a  debtor 
and  his  creditors,  whiob  we  are  not  inclined  to  do.  It  wonld, 
of  course,  be  idle  to  hoFd  tfaat-a  room  or  rooms  in  a  building 
not  need  bj  the  family  were  liable  to  execution,  when  the 
purchaser  wonid  have  btrt  a  barren  right  —  the  title  without 
a  right  of  oconpancy  or  nse;  and  that,  so  far  ae  disclosed  by 
the  record,  would  be  tbe  situation  in  this  case.  In  Johnson  ▼. 
Moserj  66  Iowa,  639,  tbe  homestead  was  limited  to  the  two 
middle  stories  of  a  four^story  building,  and  a  right  of  access 
was  given  to  the  fourth  story  by  hatchways  through  the  floore 
of  the  homestead  part,  and  m  hoisting  apparatue  connected 
with  the  fourth  story:  Thie  meane  of  access,  it  seems,  was  a 
part  of  the  plan  of  constructing  the  building,  and  could  be 
continued  without  any  interference  with  the  occupation  of  the 
homestead  part  of  the*  building.  It  was,  in  effect,  an  indepen- 
dent means  of  access,  and  the  hatchway  could  never  have 
been  regarded  as  a  part  of  the  homestead.  It  was,  therefore, 
an  invasion  of  the  homestead  right.  The  difference  between 
that  case  and  a  right  of  access  to  these  rooms  through  the 
front  room  below  is  too  obvioue  to  deserve  notice.  Such  s 
right  would  be  a  serious  impairment  of  the  homestead  privi- 
lege. For  reasons  certainly  not  stronger  in  Wright  ▼•  Ditder, 
64  Iowa,  620,  a  room  used  as  a  store-room  for  the  sale  of  mer* 
cfaandise  was  distinguished  and  held  exempt  from  execution. 
Its  sale  would  have  interfered  with  the  use  and  occupation  of 
the  living-rooms  above  and  cellar  below.  A  similar  thought 
is  made  use  of  in  Johnson  v.  Moser^  66  Iowa,  686,  in  holding 
that  parts  of  the  building  might  be  sold.  It  is  said:  *' Their 
sale  will  not  unreasonably  interfere  with  the  use  of  the  de- 
fendant of  those  portions  of  the  building  which  he  occupies 
as  a  place  of  residence."  The  same  cannot  be  said  of  this  case^ 
with  a  right  of  access  as  it  now  is.  These  considerations  lead 
us  to  the  conclusion  that  the  entire  building  should  be  treated 
as  exempt  from  execution  under  the  homestead  law,  and  that 
the  decree  of  tbe  district  court  should  be  thus  modified. 

8.  A  point  is  made  in  argument  that  the  defendant,  George- 
Weber,  was  only  surety  for  one  W.  H.  Kreamer  on  the  note 
on  which  the  plaintiff's  judgment  was  obtained,  and  that  the 
plaintiff  has  alleged,  but  has  not  proven,  the  insolvency  of 
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Kreamer.  Without  an  intimation  as  to  the  law  applicablei 
we  think  the  factis  •tb^Fvue.  Witii  .ih0.aflditional  abstract, 
we  think  the  insolvencj  aj^ears. 

Xb»  ifarrnr  af  thn  fUaf rtrt  reiirt iis  uppmwMrt^ownyfr  ag  tn  llm 
VMdifieation  suggested. 

Modified  and  tcflSrmed. 

WBAxmuiMJsa  Oontstahgbs  aktwakk  Huoand  asd  Wio. — Where  a 
wife  has  laaoed  oumey  to  her  hnabuid  «iid  taken  bie  jiote  therefor,  he  ham 
.tha  right  to  prefer  her  to  the  exdasion  of  other  orediton:  Jjakvl  ▼•  Davidmm^ 
124  Ind.  412;  but  where  a  wife  has  from  tune  to  time  reeeired  Tarloiis 
emnB  of  money  a*  her  eeparate  property,  a  portion  of  whiob  want  into  har 
haaband'a  hande,  bat  withont  any  etipnlataonaa  to  repayment,  and  no  inter- 
eat  was  naked  or  reoeived,  and  no  aooonnting  had  in  ae^peot  thereto  until 
the  larger  part  of  it  waa  barred  by  limitation,  the  j&oneya  ao  coming  to  tba 
hnsbaud'a  bauds  will  not  form  a  anffioient  basis  to  anstain  a  oouveyance  by 
hka  to  the  wife  as  ag/sdnat  the  nghts  of  the  xuditoca:  Cook  ▼•  MoUae  Plow 
Co.,  134  UL  360. 

HoMBSTBAD— What  Oooupanot  will  SarpoBT  thb  CLAm  op  Runa* 
TiON.  — Tbisanhjeet  is  discneaed  tn.tbe  OTtended  nate  to  Prayer  ▼.  SknUt  70 
Am.  Dec  .343-350.  The  dootriae  «f  iha  losra  eausi;  <as  iaid  down  in  the  aa« 
itliorities  cited  in  the  principal  case,  .ia  thans  «iated  to  be  ^t  raxiaaoe  with 
tliat  of  other  atatea.  Additional  oaaea  to  tiMpaiat  that  ihe  ^pantial  nee  of  a 
haiUting  for  bnninoae  parpoees  will  jiot  depciTe  the  owner  of  the  benefit  of 
bis  exemption  am  Baaikmtm  ▼.  JIaibma,  .04  OaL  231;  Xu^  t.  Wdfiom,  83 
l&ieh.  1115;  Orr  t.  Skn^fi,^  Mich.  260;  Skinnm'  ¥.  ShiMmm^M  Jdioh.  86; 
M  Am.  Rep.  232;  £iatUou  w.  Miieboo^U  Mich. 316;  <8  Am.  St  Bep.  821. 
Xbe  daoiaian  ia  the  paincipal  caae  .briagiutha  oaaiis  af  Jawa  mora  Jiearly 
in  line  with  tboce  of  other  states,  but  it.is^eylu|pstopea  ta  gaestion  wbetber 
the  reason  giren  for  inclndinj;  the  entire  bnilding  in  the  homestead  in  this 
partieidBr  iastaneeit^aatiafaotory.  The  mere  micimatsfM»  tiiat^  vnder  the 
existing  arrangements  of  the  houses  the  only  paasage  to  the  upper  story  lay 
through  rooms  occupied  for  a  homestead,  seems  immaterial.  If  the  law, 
aadepandently  of  .sueh  a  ciacnaiataBee,  wenld  aiftjoct  the  upper  stary  to 
the  claims  of  creditors,  it  may  fairly  be  argued  that  a  principle  analogous 
to  that  by  which  a  "sray  of  aacessity  "  arises  intrants  of  land  should  be 
applied  in  their  favor.  In  the  case  of  a  house  like  that  in  question,  it 
vm  hardly  be  supposed  <tfa«t  aome  'Mrternal  'stairway  'could  net  have  been 
wmatmotad  witfaoat  iaterfering  with  the  homestead.  Wfcara  a  building  haa 
aavaral«torias,  sach  aaimpla  solution  of  the  difiealty  aiight  be  impoeiib)% 
boS  even  if  it  ahould  be  necessary  to  apply  a  part  of  the  homestead  to  the 
porpose  of  furnishing  a  passage,  such  a  course  would  certainly  seem  mora 
^eonsistent  with  jottiee  than  one  which  weald 'enable  a  debtor  to  keep  poa- 
asssjon  of  aevcral  upper  vtorias  by  the  aa^y  flBBthod  of  anUcing  the  rooms  of 
<lhe  homestead  portion  of  the  bnildiBg  the  only  available  passage-way.  Wa 
aeatura  to  think  that  this  is  scarcely  a  proper  test  l^  which  to  determina 
lie  iilsliva  rights  of  the  parties. 
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KiooTiABLB  iMmntmnm— CoiTTLTOT  ov  Laws^Usubt.— When  m 

pnrporti  on  iti  faoe  to  ba  made  in  one  state,  thoogh  it  was  in  fact  made 
and  delivered  in  another,  where  the  payee  resided*  it  will  be  presumed 
to  be  payable  in  the  state  where  it  purports  to  haye  been  made,  and  if 
▼alid  onder  the  law  of  that  state  will  not  be  deemed  Jto  be  void  because 
it  provides  for  usurious  interest  under  the  law  of  the  state  where  it  was 
in  faot  made,  in  the  absence  of  evidence  as  to  where  the  indebtedness 
for  which  it  was  given  was  incurred,  or  where  the  consideration  was 
delivered,  or  of  any  agreement  as  to  the  place  of  payment. 

Nbootiablb  iNffTRaMBHTB^CoNFLicr  OF  Lawb. — The  law  of  the  plaoo 
where  a  contract  or  a  note  by  its  terms  is  to  be  performed  or  paid  d^ 
termines  its  validity. 

Nkootiablb  Ikstrumbmts — Ck>irrLiOT  ov  Laws. — The  date  and  place  of 
execution  of  a  promissory  note  which  appear  on  its  faoe,  and  not  by 
memorandum  entered  thereon,  raise  the  presumption  that  it  is  payable 
at  that  place,  and  permits  it  to  be  enforced  under  tbo  law  prevailing 
there. 

Nkootiablb  IvvrRxntrnvrn — CoNiLicrr  ov  Laws — Iittbbbst.  — When  a  con- 
tract or  note  is  made  in  one  state  to  be  performed  in  another,  and  in 
express  terms  provides  for  a  rate  of  interest  lawful  in  one,  but  unlawful 
In  the  other,  the  parties  will  be  presumed  to  contract  with  reference  to 
the  laws  of  the  state  wherein  the  stipulated  rate  of  interest  is  lawful, 
and  such  presumption  will  prevail  until  overcome  by  proof  that  the 
stipulation  was  intanded  as  a  means  to  defeat  the  law  against  usury, 
and  to  support  a  contract  otherwise  usurious.  If  it  is  a  bona/de  trans- 
action, the  contract  will  be  sustained;  and  if  a  device  for  securing  nsuri- 
ous  interest,  it  will  be  held  void. 

Nagle  and  BirdsaU^  and  T,  D.  HiggSy  for  the  appellant. 
C.  J.  Irwin  and  William  MUehristy  for  the  appellee. 

Beck,  0.  J.    1.  The  promissory  note  is  in  the  following 

language:  — 

**  Storm  Laeb,  Buena  Vista  Co.,  Iowa. 

**  For  value  received  I  promise  to  pay  Rufus  Bumbam  or 

bearer  eighteen  hundred  and  fifty-eight  dollars  and  sixty* 

three  cents,  within  one  year  from  date,  with  interest  at  seven 

per  cent.    May  2, 1885.  Rollin  Burnham." 

The  answer  of  the  defendant  admits  the  execution  of  the 
note  in  suit,  but  alleges  that  it  was  executed  and  delivered  in 
the  state  of  New  York,  and  that  under  the  laws  of  that  state 
it  is  usurious  and  void.  The  statutes  of  New  York  declare  that 
all  notes  and  other  contracts  providing  for  the  payment  of 
interest  at  a  rate  greater  than  six  per  centum  per  annum 
shall  be  void.  The  evidence  shows  that  the  note  in  suit  was 
signed  in  New  York  and  delivered  there,  and  that  the  plain* 
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tiff  at  the  time,  and  both  prior  and  subsequently  thereto,  re« 
sided,  and  still  does  reside,  in  Storm  Lake,  in  this  state,  and 
the  payee  of  the  note  resided  in  New  York.  It  is  not  shown 
where  the  indebtedness  was  incurred  for  which  the  note  was 
given,  nor  where  the  consideration  therefor  was  delivered  to 
and  received  by  the  plaintiff,  nor  was  there  any  evidence 
showing  an  agreement  for  the  payment  of  the  note  at  any 
specified  place.  The  only  facts  upon  which  the  case  was  de- 
cided are  that  the  note  was  executed  in  New  York,  and  that 
the  payee  resided  in  that  state. 

2.  It  is  a  settled  rule  that  the  law  of  the  place  where  a 
contract  or  a  note  by  its  terms  is  to  be  performed  determines 
the  question  of  its  yalidity:  Butters  ▼.  0U«,  11  Iowa,  1;  Ar- 
nold V.  Potter^  22  Iowa,  194;  Burrows  v.  Stryker^  47  Iowa,  477; 
Story  on  Conflict  of  Laws,  sees.  242, 280,  281;  Andrews  v.  Pondf 
13  Pet  65;  2  Parsons  on  Bills  and  Notes,  320. 

3.  The  date  and  place  of  execution  of  a  promissory  note, 
vrhich  appear  on  its  face,  and  not  by  mere  memorandum  en- 
tered thereon,  raise  the  presumption  that  it  is  payable  at  that 
place.  The  reason  of  this  rule  is  based  upon  the  fact  that  the 
mention  of  the  place  is  always  intended  to  show  that  the  note 
was  executed  there,  just  as  the  entry  of  the  date  is  intended 
to  show  the  day  of  execution.  In  business  affairs,  and  the 
general  affairs  of  life,  the  date  of  an  instrument,  and  the  place 
named  in  connection  with  the  date,  are  written  thereon,  in 
order  to  show  the  day  and  place  of  its  execution.  The  law 
will  raise  a  presumption  in  accord  with  this  uniform  custom 
of  men  generally.  The  place  named  in  a  promissory  note  as 
the  place  of  execution  is  usually  the  place  of  residence  or 
business  of  the  maker  of  the  paper,  and  is  embodied  in  the 
note  to  show  where  it  may  be  presented  for  payment.  It  fol- 
lows that  the  law  raises  a  presumption  upon  the  face  of  the 
note  of  an  agreement  that  it  is  payable  at  the  place  indicated 
as  the  place  of  its  execution,  and  permits  it  to  be  enforced 
under  the  law  prevailing  there:  1  Parsons  on  Bills  and  Notes, 
l8t  ed.,  441,  442;  Bullard  y.  Thompson,  35  Tex.  313;  Orcutt  ▼. 
Hough,  64  N.  H.  472;  Ricketts  r.  Pendleton,  14  Md.  820. 

4.  It  will  not  do  to  presume  that  the  parties  entered  into 
a  contract  which  is  void  under  the  laws  of  New  York,  and 
that  they  intended  that  it  should  be  subject  thereto.  Such 
presumption  would  charge  them  with  the  folly  or  the  fraud  of 
entering,  with  their  eyes  open,  into  a  void  contrsfct.  Men  are 
not  presumed  by  the  law  to  act  in  folly  or  in  dishonesty,  but 
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.father  tbatiliey  intended  in  good  ftith  that  tbeiraote  shall 
bo  ittlid,  and  what  they  fmrport  to  be.  Nor  will  we  hj  pie* 
maupAon  bring  .the  eaee  onder  the  osnry  law  of  New  Yofk, 
iriiioh  ie  .penal  in  itoiefiaefta:  jBuilatdw.  3%o»jmmi,  65  Tex.  813; 
Tk4mp9<m  ▼.  Amks,  2:Bim.  194. 

5.  When  aioontraot  is^nada  in  one  state,  lo  be  perforined 
an  aoBotheSTy  and  in  axpseos  items-firoTideB'ibr  a  rate  of  inrteFest 
lawful  in  one,  bat  nnlawfal  in  the  other  state,  tbe  partioBwill 
be  presumed  to  contract  with  reference  to  the  laws  of  the  state 
wherein  the  stipulated  rate  of  interest  is  lawful,  and  such  pre- 
sumption will  prevail  until  OYoroome  by  proof 'that'tfae«tipula- 
tion  was  intended  as  a  means  to  defeat  the  law  against  usury, 
and  to  support  a  contract  otherwise  usurious.  If  it  be  a  bona 
fide  transaction,  the  contract  will  be  sustained;  if  a  device  for 
aecuring  usurious  interest,  it  will  be  held  invalid:  Seett  v, 
Perlee,  39  Ohio  Si  68;  48  Am.  Rep.  421;  Newman  v.  Kerehaw^ 
10  Wis.  333;  FUher  v.  Otis,  8  Ohand.  83;  Richarde  v.  Globe 
Bank,  12  Wis,  692;  Hosford  v.  Nichole,  1  Paige,  220;  PraU  v. 
Adama^  7  Paige,  615;  Fanning  v.  Ooneequa,  17  Johns.  511;  8 
Am.  Dec.  442;  Townsend  v.  RUey,  46  N.  H.  SCO;  Arnold  v. 
Potter,  22  Iowa,  194;  ButUre  v.  Okb,  11  Iowa,  1.  See  note  to 
Martin  v.  Johnson,  84  Qa.  481. 

6.  It  appears  that  the  rule  as  to  the  law  df  eoivtraets  made 
in  one  state  to  be  performed  in  another,  is  modified  or  softened 
when  applied  to  contracts  for  interest,  so  that  the  intentions  of 
the  parties  are  effectuated,  as  a  concession  to  trade  «nd  com- 
merce: See  Daniel  on  Negotiable  Instruments,  sec.  822,  and 
eases  cited;  2  Parsons  on  Contracts,  94,  sec.  5,  and  cases 
eited.  Hart  v.  WiUs,  62  Iowa,  56,  35  Am.  ttep.  255,  is  not  in 
conflict  with  our  conclusions  in  this  case,  the  note  in  that 
ease  being  held  to  be  an  Iowa  contract  upon  grounds  not 
inconsistent  with  our  decision  in  this  case. 

On  the  ground  that  the  note  upon  its  face  will  be  presumed 
to  be  payable  in  Iowa,  and  in  accord  with  other  doctrines 
stated,  we  reach  the  conclusion  that  the  judgment  of  the 
district  court  ought  to  be  reversed. 


Kmotiablb  Instrumsnts  —  Oohfliot  Of  IiAWb.— Tbe  genenl  lule  fii 
that  negotiable  inetramento  are  governed  by  tbe  law  of  tbe  place  where  they 
are  ezpreasly  made  payable:  Citif  of  Aurora  ▼.  West,  22  Ind.  88;  85  Am.  Doe. 
41S;  OdeU  v.  C^roy,  16  Mo.?37;  56  Am.  Deo.  147;  Bmamtel  t.  WiUte^Zi  Mm. 
66;  69  Am.  Deo.  386;  Mw^on  t.  Dmt$ay,  36  III  421;  86  Am.  Doo.  368;  bat 
the  contract  may  provide  that  it  ia  to  be  constnied  according  to  .the  laws  of 
the  state  where  the  note  is  made,  and  in  that  case  the  full  amount  of  the 
legal  interest  in  sudb  state  may  be  recovere  I,  tlioui^ii  higher  than  tlt«  legal 
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ItmgUiu,  SJ  QtL  1.  Whan  nsozj  »  plfl»ddd,  deeds  of  eren  date  with  the 
Bote»  and  ejc«eated  to  rest  title  in  the  lender  m  Moiirity  for  the  loeo,  are 
iriimi«ibl«  in  ei^deueeiorthe  pHaintflr-to -Afaowthe  intention  t»f  tbeiNirtiee 
^i4e  the  jnrt  rfine  of  ihe  «BntnMft,'MRl«to'irti«titti*B  jor  JoannlrirAhey  lud 


Chapin  u  JBeowk. 

18S  Iowa,  isej 

Onmaon — Rxstiuirt  of  Trade.  —  Althoagh  agreement!  in  general  re- 

■traint  of  trade  are  roid  ae  against  pnblio  policy  md  at  ereating  ntonop- 

•Bee,  yefc-an laggec  mnirt  in  partial  realmiiit  of  tmda'wiU  be  vphekL  wken 

<ih»Miinii  twin,  daee  net  go  Ikeynad  aome  ,parttaaUr  locality,  ia  foanded 

upon  iaafflflient  ^oonsidaiaitiDn*  and  Ja  limited  m  to  time,  place,  and 

parson. 

.OoHTaAOTS — RsaTRAnrr  of  Tra-di. — One  engaged  in  hnstness  nay  aell  Ma 

fltedL  in'trade^nd  igood^wHl,  andanake  a  valid  nonteaot  ivith  the  par* 

silissiir.liinding  iiimsnK  sottojengage  oiithe  sane  bosiaass  in  the  same 

flaaa  far  a  .tine  named.  And  he.mi^  ;be  enjoload  jmd  restrained  from 

TJolating  hii  oontmot. 

X3aaTBA.cn — Hzstrairt  of  Trato  —  Considsbatioh — Txntio  PoLior.  — 

An  agreaniettt^*entered  into  by  all  4he  groeers  of  aaertain  town  by  ssUah 

8kay«gBBBfln!lK«wr.af  Aitfaifdrpsasen,  andankheni  Maeivingwiy  sDoney 

or  atiuor  ^laaidfisatioii,  .to^^oit  Jbbe  bnsinesa  of  Jbaji^g  and. selling  bntter 

.lor  twoiyean^  and  snnb  thisd  j>er«on  agrees  .to  carry  on  that  bnsiuess 

azclnsiTely  tor  the  same  period  of  time,  is  Toid  for  want  cfT  coostclera- 

^on,  and  iv-also  against  pvMio  ipoiiey  as  ewatiMg  a  menopaly  and  de« 

joampflflifcion. 


Action  to  recover  damages  and  for  an  injunction.  The 
opinion  states  the  facts.  Judgment  for  the  defendants  and 
the  plaintiffs  appeal. 

T.  B.  Obc^pnnn  arnd  C.  A.  Jmrin^  for  the  appeUaots. 

T.  Z>.  Biggs,  Ibr  -the  -appellees* 

Boi&HBOoK,  J.  It  Appease  from  the  petition  that  in  the 
month  «af  Mai^h,  1S90,  .the  plaintiffs  entered  into  a  written 
agieeoient  with  the  defendants  and  other  parties.  The  fol- 
lowing  is  a  /sepf  oi  said  agreement:  — 

**We,-thenndfirsigned  grooerynien  ^of  Storm  Lake,  finding 
the  hnriaess  ef  putshiasing  .butter  of  farmers  and  handling 
the  SUBS  Tery  biiTcknsom.e  and  x>f  material  loss  to  us,  and 
beKessSng  ihe  flBBM  eould  be  handled  as  advantageously  by 
persons  wdbo  would  make  batter  buying  and  handiiag  an  ex- 
clusive boeiness,  and  whereae  the  firm  of  D.  and  E.  Chapin, 
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through  their  agent,  assure  as  of  their  ability  to  handle  bat- 
ter to  the  best  advantage,  and  that  they  will  engage  in  the 
business  extensively  in  oar  town,  we  make  a  solemn  engage- 
ment, and  pledge  ourselves  to  each  other  and  to  the  said  firm 
of  D.  and  E.  Chapiui  that  we  will  bay  no  more  batter  or  take 
no  more  in  trade,  except  for  our  family  ase,  and  all  batter  so 
bought  shall  be  delivered  by  the  seller  to  the  buyer's  place  of 
residence.    This,  however,  shall  not  prevent  any  merchant 
from  baying  butter  to  retail  from  any  regular  butter  buyer 
who  buys  all  the  butter  he  handles  in  this  town  for  cash.    It 
is  farther  provided  that  the  said  firm  of  D.  and  B.  Ghapin,  ia 
whose  favor  we  abandon  the  bnsiness,  shall  open  rooms  con- 
veniently located  for  buying  butter;  that  they  shall  keep  a 
man  in  attendance  daring  all  business  days  and  hours  in  the 
year  from  as  early  in  the  morning  and  until  as  late  in  the 
evening  as  the  season  of  the  year  and  state  of  the  weather 
might  seem  to  require.    They  shall  accept  all  the  butter  of- 
fered, and  shall  pay  for  the  same  as  high  price  in  cash,  or  by 
giving  check  against  a  suitable  deposit  in  some  bank  in  this 
town,  as  merchants  or  butter  buyers  in  the  town  of  Newell, 
this  county,  are  at  the  time  paying  in  cash  for  a  similar 
grade  of  butter,  except  in  extreme  cases,  where  they  may  be 
paying  materially  more  than  the  markets  will  warrant.    It  is 
also  provided  that  the  said  D.  and  B.  Ghapin  shall  not  direct 
their  checks  or  persons  taking  the  same  to  any  particular 
store  for  payment;   that  they  shall  not  buy  in  connection 
with  any  dry-goods  or  grocery  store.    Whenever  a  majority 
of  the  merchants  signing  this  article  of  agreement  are  con- 
vinced that  the  engagements  herein  entered  into  are  not  being 
complied  with,  or  whenever  they  are  dissatisfied  with  this  ar- 
rangement or  the  manner  in  which  it  is  being  carried  out^ 
any  merchant  whose  name  is  hereto  appended  may  appoint  a 
meeting  by  notifying  each  grocery  firm  in  town  of  the  time 
and  place  for  the  purpose  of  considering  who  may  be  guilty  of 
a  breach  of  faith  in  carrying  out  these  engagementS|  or 
whether  it  is  advisable  to  continue  the  same;  and  if,  at  such 
meeting,  a  majority  of  the  subscribers  hereto  shall  certify  in 
writing  that  they  think  it  advisable  for  the  interest  of  the 
town  to  withdraw  from  this  engagement,  this  contract  shall 
become  null  and  void.    This  engagement  shall  take  effect 
and  be  in  force  from  and  after  such  time  as  when  it  shall 
have  been  subscribed  to  by  each  grocery  house  in  this  town, 
and  when  the  firm  of  D.  and  B.  Ghapin  shall  designate,  pro- 
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Tided  they  are  then  prepared  to  handle  the  bntter,  and  shall 
ooniinne  two  (2)  years  unless  sooner  dissolved,  as  herein  pro- 
Tided.  We  also  agree  not  to  pay  a  higher  price  for  eggs  than 
shall  be  fixed  by  the  said  firm  of  D.  and  E.  Chapin,  provided 
said  firm  shadl  fix  as  high  price  as  eggs  are  at  the  time  worth 
to  ship.  W.  C.  KiNNE  &  Co.,    Geo.  E.  Ford  A  Bbo., 

Frbd  Scuollbb,         W.  LownsberbTi 
Brown  Bros.,  Ltbby  A  Rab, 

J.  0.  Douglas,  D.  A  E.  Chapin.'' 

W.  A.  Jones, 

It  la  averred  in  the  petition  that  the  plaintiffs,  in  pursuance 
of  said  written  contract,  came  and  located  at  Storm  Lake  and 
engaged  in  the  business  of  buying  butter  at  that  place,  and 
were  at  the  commencement  of  the  suit  still  so  engaged,  and 
have  made  arrangements  to  continue  the  business  for  the  said 
period  of  two  years,  and  that  they  have  thus  far  fully  com- 
plied with  said  written  agreement,  but  that  the  defendants,  in 
violation  thereof,  have  opened  a  butter  store  in  said  town,  and 
have  engaged  in  the  business  of  buying  butter  generally,  and 
have  thereby  interfered  with  the  plaintiffs'  business,  and  alien« 
ated  their  trade  to  the  extent  of  five  thousand  pounds  of  but- 
ter, upon  which  the  plaintiffs  would  have  realized  a  profit  of 
three  cents  a  pound,  making  in  all  one  hundred  and  fifty  dol* 
lars  damages  suffered  by  the  plaintiffs.  Judgment  is  de- 
manded for  said  sum,  and  an  injunction  is  prayed,  restraining 
the  defendants  from  continuing  in  said  business. 

Among  the  several  grounds  of  objection  to  the  granting  of 
an  injunction  we  regard  two  of  them  as  material.  They  are 
as  follows:  **  1.  That  the  agreement  in  writing  is  void  for 
want  of  consideration,  as  there  is  no  money  value  inuring 
to  the  benefit  of  the  defendants  herein;  and  2.  That  said 
contract  by  its  terms  is  for  the  purpose  of  creating  a  monop- 
oly in  purchasing  and  selling  butter  at  Storm  Lake,  and  is, 
therefore,  in  restraint  of  trade,  to  the  detriment  of  the  pro- 
ducers and  consumers  of  butter  at  that  place  and  in  that  vi- 
cinity.*' 

The  history  of  the  law  upon  the  question  of  contracts  in  re- 
straint of  trade  is  an  interesting  subject  of  investigation. 
The  books  abound  in  oases  upon  the  subject.  Anciently  all 
contracts  were  void  which  in  any  degree  tended  to  the  restraint 
of  trade,  even  in  a  particular  locality,  and  for  a  limited  time. 
This  ancient  rule  has  been  so  far  modified  that,  although 
agreements  in  general  restraint  of  trade  are  invalid,  because 
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they  deprrve  the  pnblio  jof  the  «eraoaB  af  Ab  ^itiwm  in  ^be 
vecQpation  or  calling  in  whudi  he  is  smmt  viefiil  to  ibe  oom* 
:ni]inityy  and  expoaB  tlie  people  to  ibe  ^vils  of  moaopoly,  and 
pgeygnt  oompetition  in  trade,  jret  an  lagoeeneiitiii  jMirrtial  bb- 
•atmint  off  trada  wUl  be  upheLd  friiaifi  the  ieetisbetHOB.da€B  not 
ga  iTejand  aorua  particular  laoality.iB  fomded  upon  jinaffi- 
cient  ixraielerartion.  and  is  limitad  aa  to  itiiae,  place,  and  per* 
0on.     It  ia  accordingly  everywhere  now  held  that  when  one 
engaged  in  any  bueinesa  or  occupation  sella  out  hie  stock  in 
trade  and  good-will  he  may  make  a  valid  contract  with  the 
porcbaeer  binding  himaelf  not  to  engage  in  the  same  buainesa 
in  the  same  place  for  a  time  named,  and  he  may  be  enjoined 
and  restrained  from  violating  his  contract    This  is  about  as 
far  as  contraota  in  restraint  of  trade  have  been  upheld  by  the 
aourts  in  this  country  or  in  England.    The  general  principlea 
above  aimounoed  will  be  found  in  all  text-books  upon  con- 
tracts, and  find  support  in  many  adjudged  cases.    We  have 
not  thought  it  necessary  to  set  out  or  cite  the  cases.    They 
will  be  found  ooUeoted  in  the  third  volume  of  the  American 
And  Engliah  Enc^lopedia  of  Law,  page  882,  and  the  same, 
fvolume  10,  page  948;  2  Pacsons  on  Conteaots,  page  747. 

Applying  these  rules  io  the  contract  under  consideration, 
HB  are  .to  inquire  first  whether  there  ia  a  aufficient  considera- 
tion for  .the  promise  of  the  defendants  aad  the  other  parties 
vAaeisLeouted  the  instrument  not  Jto  enga,ge  in  dealing  in  but- 
ter at  Storm  Lake.  It  is  vary  plain  that  there  waa  no  money 
paid  to  them  as  a  conaideration.  The  plaLntiffs  did  not  pur- 
chase any  stock  of  butter  which  the  defendauts  had  on  hand. 
They  paid  nothing  for  an  established  plant  or  place  of  doing 
business,  nor  for  the  good-will  of  any  business.  So  far  as 
.appears  they  went  into  the  town  of  Storm  Lake  and  proposed 
to  go  into  the  butter  business  if  the  other  persons  then  en- 
gaged in  that  business  would  agree  to  quit  that  line  of  trade 
for  two  years.  In  all  the  search  we  have  made  for  authority 
upon  this  branch  of  the  controversy  we  have  found  no  warrant 
in  any  precedent  for  holding  that  this  is  a  sufficient  consider- 
ation. There  are  cases  which  hold,  and  the  law  is  well  settled, 
that  where  a  party  proposes  to  expend  money  in  erecting  a 
manufactory  or  other  plant  which  may  be  a  public  benefit,  aub- 
acriptions  in  aid  of  the  enterprise  are  valid  obligations;  but 
such  contracts  are  widely  different  in  principle  from  the 
agreement  under  consideration.  Suppose  the  plaintiffs  had 
■MMle  a  proposition  to  the  dry-goods  merchants  of  Storm  Lake 
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that  if  they  wonld  all  quit  the  business  for  two  years,  without 
any  conBideration  being*  psid'  to  tbem.fiir  so  doing,  the  plain* 
tiffs  would  establish  a  dry^goods  store  at  that  place,  and  the 
praposiiioii  had.  been  accepted;  it  would. b»ai  nmrvslenar  dm^ 
cisfon  if  any  court  would  hold  that  tfaeve  wws  any  conmdera* 
tion  for  sach  &  contract 

2.  But  it  appears  to  us  that  the  decision  ^  of  the  diatnci 
court  ia  manifestly  right  upon  the  question  thai  the  agreement 
is  against  public  policy.  It  plainly  tanda  to  monopolize  the 
butter  trade  at  Storm  Lake,  and  deatrof  oonzpetition  ia  that, 
busineaai.  It  is  not  necessary  that  the  enforcement  of  the 
agreement  wauld  actually  create  a  monopoly  in  order  to  rea- 
der it  invalid,  and  surely  where  all  the  dealecs  in.a  commodity 
in  a  certain  locality  agree  to  quittfie  businesa,  and  the  plain<» 
tiffs  are  installed  as  the  only  dealers  in  that  line,  the  tendency 
is,  for  a  time  at  least,  to  destroy  competition^  and  leave  the 
plaintiffs  as  the  only  dealers  in  that  species  of  property  in 
that  locality.    Such  contracts  cannot  be  enforced. 

Affirmed.  ___^ 

CoKTRAOTS  nr  RnrRAinr  or  Tbads:    See,  generally,  notes  to  Pike  t. 

Tktma%  7  Am^  Dee.  748-746;  Angkr  w.   WMer,  92  Am.  Dec  751-765; 

SmaUey  ▼.  Chreoie,  35  Am.  Bep.  269-272;  Tardy,  ▼.  Gr«i^  Sa AouBap..  686- 

693.     Ab  to  the  neoeedty  of  a  oonsideration,  see  Caltfomia  Steam  Nov,  Co.  v. 

bright,  6r'  CsL  299;  05  Am.  Dec;  511;  Piera  ▼.  Fufler,  8  Msm.  225;  5  Am. 

Dee.  leS;  Melbgg^  LaMi^  aF!m  123;  SOT  Am.  Deo.  164)  B^ard'v.  Dentm, 

aijMl;  2Q0;  63  Am.  Dea  380;  Dt^  y^  SMoekey,  11  Ind.  76;  71  Am.  Deo:  241^ 

WrigUv,  Byder,  36.  OaL  342;  96  Am.  Dea  JS6;  Hodgii  ▼.  Sloan,  107  N.  Y. 

244;  1  Am.  St.  Bdsg,  S16.     A  limitation  as  to  time  merely  will  not  invalidate 

the  contract  if  in  other  respects  reasonable:  Bowser  ▼.  Bliss,  T  Blackf.  344; 

43  Am.  Deo.  93;  WebaierT.  Buss,  61  K.  H.  40;  60  Am.  Rep.  317.    The  lim« 

ifeation  as  to  spaoe  must  not  be  greater  than  the  due  protection  of  tiie  party 

for  whoee  benefit  the  contract  is  made  demands:  Long  ▼.  Tawl,  42  Mo.  545f 

97  Am.  Deo.  355;  Beard  t.  Dennis,  6  lod.  200;  63  Am.  Dec  380.     Therefore 

aooDtract  not  to  carry  on  a  trade  or  bnsiness  in  a  particular  town  or  county 

is  mlid:  Grundy  y.  Edwards,  7  J.  J.  Marsh.  368;  23  Am.  Dec.  409;  Angier  r, 

Webber^  14  Allen,  211;  92  Am.  Dea  748;  Smalley  ▼.  Greene,  52  Iowa,  241; 

35  Am.  Bap.  267;    Wasldmm  ▼.  Daseh^  6a  Wis.  486;  60  Am.  Bep.  873| 

while  on  the  other  hand  an  agreement  in  restraint  of  trade  throughout  an 

entire  state  is  Toid:   WrigfU  v.  Byder,  36  CaL  342;  95  Am.  Dea  186;  More 

▼.  Bonnet,  40  Oai  251;  6  Am.  Rep.  621.    That  oontracts  tending  to  stifle 

eonpetition  and  create  monopolies  aro  roid:  See  (Mijt  ▼.  MeConoughy,  79 

IU.346$  22  AnuBepk  171;  SeaUaOlara  VaUey  MUl eis.  Co.  w.  Hayee,  7Q CsL 

387;  9  Am.  St.  Bep.  211;  Texas  etc  B'y  Co,  v.  Sotiiham  Pac  B*yCo.,  41  Ia. 

Ann.  970;  17  Am.  St  Bep.  445;   PeopU  ▼.  Chicago  Gas  etc  Co.,  130  IlL  268| 

17  Am.  St  Bep.  319;  re»i«  etc  OUCc  ▼.  Adoue,  83 Tex.  650;  S9  Am.  8t 

Reo.  690. 
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pi  IoWA«  2M.] 

NiQonABLB  iHSTBUiiim—  CoTAiHTr  Of  Patu.  —A  noto  pftyaUa  «»  a 
oertala  penon  named  thtnln,  **€taL  w  order,"  is  non-negotiablau 

AonoN  by  an  astignee  for  value,  and  before  matarity,  of 
two  mortgage  notes,  executed  hj  the  defendants  and  payable 
to  "  Charles  B.  Whitescii  $i  al.,  or  order/'  and  to  foreclose  a 
mortgage  given  to  sooore  them.    The  defendants  answered^ 
alleging  a  breach  of  warranty  in  the  deed  to  the  property  for 
which  the  notes  in  suit  constituted  part  of  the  purchase-price, 
and  praying  damages  as  an  offset  against  the  notes.    The 
plaintiff  demurred  to  the  answer  on  the  ground  that  it  set  up 
no  defense  as  against  him,  he  being  an  innocent  purchaser  of 
the  notes  for  value  before  maturity.    The  demurrer  was  bus- 
tained,  and  defendants  refusing  to  plead  over,  judgment  was 
rendered  for  plaintiff,  and  they  appealed. 

H.  Scottf  and  Rowell  and  San^  for  the  appellants. 

Craig^  McCrary^  and  Craig,  for  the  appellee. 

Given,  J.    1.  The  discussion  is  addressed  entirely  to  Che 
question  whether  the  promissory  notes  sued  upon  are  negotiable. 
It  will  be  observed  that  they  are  promises  ''  to  pay  to  Charles 
R.  Whitesell  et  al.  or  order."    The  discussion  is  as  to  the 
construction  to  be  given  to  the  words  ^^et  oZ.,"  and  the  effect 
thereof.    The  words  as  here  used  evidently  mean  ^'and  others." 
Therefore  the  notes  are  payable  to  Charles  R.  Whitesell  and 
others  or  order,  without  designating  whom  the  others  are. 
To  learn  what  qualities  are  essential  to  a  negotiable  promis- 
sory note,  says  Mr.  Parsons  in  his  work  on  Bills  and  Notes, 
page  80,  *^  we  must  bear  in  mind  the  purpose  of  the  note,  and 
of  the  law  in  relation  to  it.    This  is  simply  that  the  note  may 
represent  money,  and  do  all  the  work  of  money  in  business 
transactions.    For  this  purpose  the  first  requisite — that  thing 
which  includes  all  the  rest — is  certainty."    Certainty,  saji 
the  author,  as  to  the  person  who  shall  receive  the  money,  the 
person  or  persons  who  are  to  make  the  payment,  the  amount' 
to  be  paid,  and  the  time  when  payment  is  to  be  made.    In 
Story  on  Promissory  Notes,  sec.  86,  it  is  said:  ^  In  instruments 
designed  for  circulation,  it  is  of  the  highest  importance  to 
know  to  whom  its  obligations  apply,  and  from  whom  a  title 
ean  securely  be  derived.'^    In  Smith  v.  Mariand^  68  Iowa,  645, 
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649,  it  is  said:  *'The  qualities  essential  to  a  negotiable  prooi* 
issory  note  are  that  it  shall  possess  certainty  as  to  the  payoff 
the  payee,  the  amount,  the  time  of  payment,  and  the  place  of 
payment."     Such  is  the  rule  uniformly  laid  down  in  all  the 
authorities,  and  it  does  not  require  further  citations.     This 
case  must  not  be -con  founded  with  notes  payable  in  the  alter- 
native, as  **  to  A  or  B";  it  is  a  promise  to  pay  to  Charles  R. 
Whitesell  and  others  jointly.     Neither  must  it  be  confounded 
with  notes  payable  to  bearer,  without  naming  any  payee,  nor 
with  the  cases  in  which  it  has  been  held  that  whoever  legally 
owns  such  a  note  may  recover  thereon.    These  notes  being 
promises  to  pay  Charles  R.  Whitesell  and   others  jointly, 
Whitesell  could  not  alone  transfer  them  so  as  to  convey  the 
interest  of  the  other  payees  any  more  than  if  they  had  been 
named  in  the  notes.    A  note  made  to  several  persons  not  part- 
ners  can  only  be  transferred  by  the  joint  action  of  all  of  them: 
Rykiner  v.  FeickeH,  92  111.  305;  34  Am.  Rep.  130;  '*  and  neither 
payee  can,  of  course,  indorse  the  names  of  the  others  without 
special  authority'':  Randolph  on  Commercial  Paper,  sec.  155. 
The  appellee  contends  that  these  notes  are  in  accord  with 
the  provision  of  section  2085  of  the  code.     Turning  to  section 
2082,  we  see  that  notes  in  writing,  signed  by  the  person  pron:- 
ising  '^to  pay  to  another  person  or  his  order  or  bearer,  or  to 
bearer  only,  any  sum  of  money,  are  negotiable  by  indorsetnent 
or  delivery."    It  will  be  observed  that  the  promise  must  be  to 
another  person  or  his  order  or  bearer,  and  does  not  dispense 
with  the  certainty  of  which  we  have  been  speaking  as  to  whom 
that  other  person  is.     Section  2085  is  as  follows:   '*  Instru- 
ments by  which  the  maker  promises  to  pay  a  sum  of  money 
in  property  or  labor,  or  to  pay  or  deliver  property  or  labor,  or 
acknowledges  property  or  labor  or  money  to  be  due  to  another, 
are  negotiable  instruments,  with  all  the  incidents  of  negotia- 
bility, whenever  it  is  manifest  from  their  terms  that  such  was 
the  intent  of  the  maker;  but  the  use  of  the  technical  words 
'order'  or  'bearer'   alone  will  not  manifest  such  intent." 
Here,  again,  the  promise  must  be  to  another,  and  there  is 
nothing  in  the  section  to  modify  the  rule  requiring  certainty 
as  to  whom  that  other  is.    It  is  true,  as  contended,  that  nego- 
tiable instruments  may  be  transferred  by  indorsement  or  de- 
livery; bat  that  does  not  aid  us  in  determining  whether  these 
particular  instruments  are  negotiable.    It  is  said  that  Charles 
K.  Whitesell  is  the  only  payee  named.    That  is  true,  bat  the 
uotes  show  that  he  is  not  the  only^person  to  whom  payment 
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is*  tor  be  made.  If  it  be  true,  a»  fdleged  in  the  mum^,  tbat  Ae 
other  persona  named,  together  with  Charles  R.,  are  in  fiaei 
payees  of  the  notea,  then  surely  Charles  R.  is  not  the  onlj 
payee,  and  ooald  not  alone  transfer  them.  Authorities  aie 
cited  in  support  of  the  claim  that,  if  any  words  are  used  which 
indicate  that  the  maker  intended  that  the  notes  riiould  be 
n^otiable,  the  law  will  give  effect  to  that  intention,  as  against 
him.  It  is  a  suflScient  answer  to  say  that,  in  view  of  the  law 
which  requires  certainty  in  negotiable  instruments  as  to  whom 
the  payee  is,  the  fact  that  it  is  left  uncertain  ratiier  indicates 
an  intention  that  the  instruments  should  not  be  negotiable. 

The  appellee  relies  upon  Moore  v.  Andermm^  8  Ind.  18.  That 
note  was  payable  to  steamboat  Juda  and  owners,  and  the  court 
held  that  the  word  ^  owners,"  as  it  occurred  in  the  note,  suffi* 
oiently  indicated  a  person,  mthin  the  intent  of  the  law.  It  ia 
a  familiar  rule  that,  when  a  person  is  designated  as  payee, 
and  a  question  arises  as  to  who  of  several  persons  bearing  the 
same  designation  was  meant,  evidence  is  admissible  to  show 
which  is  the  payee:  Parsons  on  Mercantile  Law,  88.  Under 
this  rule  it  was  admissible  to  show  who  was  the  owner  of  the 
steamboat,  and  hence  the  designation  was  sufficient.  Ia 
Orant  v.  Vaughan,  3  Burr.  1516,  it  is  held  that  a  note  payable 
"  to  ship  Fortune  or  bearer  is  negotiable,  undtf  the  rule  ttiat^ 
if  the  name  of  payee  be  not  the  name  of  a  person,  as  if  it  bm 
the  name  of  a  ship,  the  instrument  is  payable  to  bearer."  3ee| 
also.  Parsons  on  Mercantile  Law,  SSL  In  eaoh  of  these  oaoee 
a  person  was  designated  as  payee— in  the  one  as  the  owner 
of  the  steamboat  Juda,  and  in  the  other  as  bearer.  Theer 
notes  are  payable  to  Charles  B.  Whitesell  and  others  or  ordei: 
Ttie  others  are  not  designated  by  name  or  otherwise,  and^ 
therefore,  it  is  uncertain  ''as  to  the  persons  who  shall  receive 
the  money,"  uncertain  '*  to  whom  its  obligations  apply,  aad 
from  whom  a  title  can  securely  be  derived." 

We  think  the  district  court  erred  in  sustaining  the  demu^ 
rer  to  the  answer. 

Reversed.  _^ 

NkoOTIABLS  iHSmiTMBllTS  — CSKTAIIITV  OF  FaTKB.— It  MM  pA^M  W  tt 

ewtaialy  descrilMd  or  referred  to  as  to  be  easily  oeoerUiiied  by  allegatieei 
and  proofs,  the  promise  will  be  Talld:  AdamM  V.  Mkt§^  16  111.  lOS;  61 
Dec.  64*    Ao  instniiesat  pagreblo  ia  lbs  allavaMlIro  leoD»af  tiropei 
aet  a  promiseory  iiole^  aed  oaonoi  be  sued  on  oe  eaob,  tivogh  it*ollui 
BHty  h*re  aU  the  stoiMiiti  ef  m  good  aoto:  Mu$$elmam  ▼.  OcOmi  19  UL  ill 
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MuscH  V.  Bdbkhaet, 

[89  lOWA^BOl,]         .  ,  .        •  \ 

BouvDART-LiHB  Tribi^Rioht  TO.  Mautain. -^1VheQ  tr«M  fr  .m  thirty 
to  sixty  f«M  high  on  the  boundary  line  betireen  two  traote  of  land  aro 
«0»i  hy  tfao  owner  on  the  aoaA  ai>foMi  tqr  litteding  wiro  thepelo^. 
■ad  mtbrd  TahnOito  froteotion  fremt  ftor^  ai^  wiiad  ti>  Ua  boildiBgi 
and  stock,  while  they  render  a  strip  of  ,lWk  four  o?  fivo  rods  wide^  ben 
longing  to  the  owner  on  the  north,  anprodnctire,  uioh  adjoining  owaen 
are  tenants  in  common  as  to  the  treee,  and  either  may  be  restrained  by 
injnnctton  from  ontting  down  or  deifc  eying  ^hoik  . 

/•  JL  Tolertan^  for  the  appellant. 
MuUan  and  Hcff^  tor  the  appeUae. 

RoBnrsoN,  J.  The  pUiDtiff  owm  th^  iobtb  Indf  of  the  ne? th» 
west  quarter  of  eection  16,  in  'towneiii)>  90  nlorth,  of  range  IS 
west,  in  Black  Hawk  Goanty,  and  deotijrfes  It  as  a  plaee  dt 
residence  for  himself  and  family.  His  dwelling-hoase,  barn, 
and  other  buildings  are  on  the  land  deseribed,  and  near  its 
northwest  corner.  The  defendant  owns  tbs  northwest  quarter 
of  the  qnarter-seetion  described,  and  the  sduth  boundary  line 
of  his  land  is  the  north  boundary  line  of  tike  west  part  of  the 
land  of  flie  plaintiff.  -    '  ' : 

About  twenty  years 'before  the  commencement  of  this  action 
one  Jeffers,  who  then  owned  the  land  now  owned  by  the  plain- 
tiff, planted  along  and  on  the  north  boundary  line  thereof,  fer 
a  distance  of  abotit  thirty  rods,  comtnencing  at  the  northwest 
corner,  a  linio  of  cottOnwood  trees.  They  have  grown  to  a 
height  of  from  thirty  to  sixty  feet^  lind  their  trunks  have  a 
diameter,  near  the  ground,  of  fromF  on«  td  t#o  feet.  The  a^ei^ 
age  space  between  them  is  about  threeieet.  The  plaintiff  has 
attached  barbed  wires  to  the  north  side-bf  this  trees,  thus  mak- 
ing  a  wire  fence.  He  claims  that  the %rtt!fe  is  needed;  that 
ifae  trees  are  of  great  TaIue*to  him^S'ii'Wihct'break;  thatihe^ 
afford  valuable  protection  from  stortn  and  MxiUft  winds,  to  hte 
buildings  and  stock;  tmd  thai  the'defendarit  has  threatened 
to  destroy  the  fsnce  and  to  cut  do#h  aM  >reitioVe1;he  trees,  an  A 
iSiat  unless  restrained  be  will  do  so.  '  Tm  deff^^iidant'^laims  thiftl 
by  agreement  with  the  plaintiff  a  diVisiicm  of  fhfefr  commoA 
boundary  line  #as  made  for  the  purpbite  Wfehcing!,  bjr  whiclttii^ 
plaintiff  wias  io  4naiintaih  a  fenc6  oh  \kie  eaist '  ^alf  of  the  line; 
and  the  defendant  on  the  remaind^;;th«t'  ihe  trbes  described 
Have  thrown*'if)Ut  roots,  which  extetid  fbfimkny  fiBStfn  his  landj 
fliat  by  reason  of  such  roots  and  the  shade  of  the  trees  a  stri|^ 
cf  his  land  four  or  five  rods  wide,  north  t>f  the  trees,  has 
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rendered  anprodactive.  He  denies  that  the  trees  are  of  any 
value  to  the  plaintiff;  claims  that  he  has  a  right  to  oat  and 
remove  them,  for  the  reason  that  they  are  a  damage  to  bim^ 
a&d  for  the  further  reasoa  that  the  plaintiff  has  out  and  taken 
away  some  of  those  originally  planted  there,  and  he  claims  a 
right  to  do  the  same.  He  admits  that  bo  had  threatened  and 
fully  intended  to  cut  down  those  now  standing. 

The  evidence  shows  that  the  trees  are  of  value  to  the  plain* 
tiff,  and  that  they  damage  the  defendant;  also  that  they  stand 
on  the  common  boundary  line.  They  were  planted  before  the 
defendant  acquired  title  to  the  land  he  now  owns.  Under 
what  agreement,  if  any,  between  the  owners  of  the  two  tracts 
of  land  they  were  planted,  does  not  appear,  although  Jeffers 
and  his  grantee  seemed  to  have  cared  for  them  as  their  own« 
They  stand  upon  and  draw  sustenance  from  both  tracts  of 
land,  and  in  the  absence  of  a  showing  to  the  contrary,  it  must 
be  presumed  that  they  are  owned  by  the  parties  to  this  action 
as  tenants  in  common:  Dubois  v.  Beaver^  25  N.  Y.  124;  82  Am. 
Dec.  326;  Griffin  v.  Bizby^  12  N.  H.  456;  37  Am.  Dec.  226. 
When  one  tenant  in  common  destroys  the  subject  of  the  ten- 
ancy, he  is  liable  to  his  co-tenant  for  the  damages  he  thereby 
sustains:  Dubois  v.  Beaver,  25  N.  Y.  124;  82  Am.  Dec.  326. 
A  court  of  equity  will,  by  injunction,  restrain  one  tenant  in 
common  at  the  suit  of  another,  from  doing  a  serious  injury  to 
the  common  estate:  1  High  on  Injunctions,  seo.  344.  It  is 
well  settled  that  the  commission  of  a  trespass  may  be  re- 
strained by  injunction:  Grant  v.  Crow,  47  Iowa,  633;  2  Story 
on  Equity  Jurisprudence,  sees.  928,  929. 

It  is  said  that  an  injunction  will  not  be  allowed  to  restrain 
the  commission  of  a  trespass  where  the  recovery  of  damages 
in  an  action  at  law  would  be  an  adequate  remedy  for  the  in- 
juries which  would  result  from  the  trespass,  if  committed; 
and  that,  to  authorise  such  an  injunction,  the  injury  threat- 
ened must  be  irreparable.  It  was  said  in  Wilson  v.  Mineral 
Point,  39  Wis.  164,  that  '*  an  injury  is  irreparable  when  it  is 
of  such  a  nature  that  the  injured  party  cannot  be  adequately 
compensated  therefor  in  damages,  or  when  the  damages  which 
may  result  therefrom  cannot  be  measured  by  any  certain 
pecuniary  standard/'  It  was  further  held  in  that  case  that 
the  destruction  of  trees  and  shrubbery  growing  upon  premises 
occupied  as  a  home  by  the  plaintiff  would  be,  in  a  legal  sense, 
an  irreparable  injury  to  him.  In  this  case,  the  plaintiff  stated 
that  the  cutting  down  of  the  trees  would  damage  him  to  the 
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•mcMini  of  two  hundred  doUara;  bnt  it  does  not  ioJIoir  that  th# 
damages  would  nol  be  irreparable  within  the  meaniiig  <rf  th* 
law,  nor  does  it  appear  that  the  plaintiff  was  willhig  to  suffer 
the  damag^ar  for  the  sum  named.    The  trees  cannot  be  re- 
placed, nor  ,oan  their  benefit  to  the  plaintiff^  and  the  comfort 
and  Batififadion  be  derives  from  tbem,  be  aocarately  meas- 
med  by  a  peecntisjj  standard.    The  use  which  the  defendant 
parposes  to  make  of  them  is  not  the  one  for  which  they  were 
designed,  nor  the  only  one  for  which  they  are  adapted.   There 
are  many  cases  where  rights  conflict,  or  where  they  are  in  dis- 
pute, in  which  courts  of  equity  will  not  interfere  by  injnno- 
tion  to  prevent  an  impending  injury,  so  long  as  there  is  an 
adequate  remedy  at  law  for  the  injury  threatened;  but  in  this 
case  there  is  no  dispute  as  to  the  material  facts  involved,  and 
the  respective  rights  of  the  parties  are  known.    The  plaintiff 
has  an  interest  in  the  trees  for  which  he  oaxinoi  be  compelled, 
at  the  election  of  the  defendant,  to  accept  a  money  considera- 
tion.   A  person  is  not  obliged  to  suffer  his  property  to  be  de* 
stioyed  at  the  will  of  another,  even  though  he  may  be  able  to 
recover  ample  peenniary  compensation  therefor.     This   is 
especially  true  of  property  like  trees,  planted  for  and  adapted 
to  a  certain  use,  and  serving  a  special  purpose.    Their  owner 
has  an  interest  in  them  which  he  may  protect,  and  to  be  de- 
prived of  it  without  his  consent  would  be  to  suffer  irreparable 
injury,  within  the  meaning  of  the  law.    It  appears  in  this 
case  that  the  plaintiff  has  cut  down  and  appropriated  a  few 
of  the  trees  which  at  one  time  constituted  a  part  of  the  line 
of  trees  in  question,  but  the  fact  does  not  authorise  the  de* 
fendant  to  cut  down  and  remove  the  remainder.    The  trees 
cause  him  some  damage,  but  not  sufficient  to  authorize  him 
to  destroy  them.    The  decree  of  the  district  court  enjoined 
the  defendant  ''from  tearing  down  or  interfering  with  the 
fence  on  said  line^  and  from  in  any  manner  interfering  with 
said  trees."    This  must  be  construed,  in  connection  with  the 
injnry  threatened  and  the  relief  asked,  to  enjoin  the  defendant 
from  destroying  or  in  any  manner  injuring  the  trees  and 
fence.    It  was  not  designed  to  prevent  him  from  taking  care 
of  the  trees  and  maintaining  the  fence.    His  right  to  do  so  is 
is  great  as  that  of  the  plaintiff. 
The  drntm  of  the  district  court  is  affirmed. 


BomrDAmT-LiHS  T&sis,  wheat  not  a  nalsanoet  Sm  CfnmdOma  v.  Lovdai^  78 
ObL  till  IS  Am.  St.  Rep.  121.  Thst  the  taking  and  holding  poeteteion  of 
iMd  a»  !•  s  Inee  and  olaiming  to  ba  the  trao  owaer  thnrato  wiU 
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1  B<M»iaA«V4JlBi  Tfiws.  -*▲  torn,  ibi  tranlc  of  wfaiok  is  #ridod  ly  % 
JtKuodftrj  liiity  belong*  ^  tbe  adjoiaing  prcipriatore  •«  tenaato  ia  oaainKiiu 
Jhiboi*  V,  Beaver^  26  N.  Y.  123;  82  Am.  I>eo.  326;  bot  a  tree  standing  excln- 
sively  on  the  land  of  dne  cl  the  parties  belonga  to  hiu  exehidTely*  thoagk 
ihe  Toots  and  Yttoaehee  eztettd  beyond  the  Wandary  line:  Bkhmer  ▼•  WikUn 
38  Tt.  1»;  88  Aa.  Ban.  Mfi;  A^num  k.  Atnmhv^4B».  7.  fltti  $ 
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JuBiaDioraoN — KoN-iusiDSMTS. — Service  of  procesa  ia  aforedosu*  pro- 
ceeding cannot  be  made  npon  a  mortgagor  by  tearing  a  copy  with  • 
member  of  hii  family  at  hit  alleged  vsnal  place  ef  reudence,  wlieB  be 
has  in  fa«k  gene  'to  aaettaar  ataie  vHli  4ia  iatoatioa  ef  toking  np  liia 
residence  there,  has  there  engaged  ia  bnainesi^  for  aereral  yaar^  roted, 
sat  upon  jariea,  and  disehaiged  other  dnties  as  a  citizen,  bat  has  not 
removed  his  family  there,  and  has  at  long  inter^-als  Tiaited  them  in  the 
other  state,  wHh  a  continued  intention  to  remove  them  to  the  atato  ni 
bis  actoai  residsBce.  A  deeme  of  foredeanra  hand  apen  anch  aervioe 
is  void  for  want  of  jorisdigHan. 
.  Affkllats  PaAoncB  — Appillkbs  (Unnot  AssiaN  Errors. — On  an  Ar- 
FRAL  from  a  judgment  the  amount  thereof  will  not  be  reviewed  or 
altered  at  the  request  of  the  appellees 

pRAoncR  ON  A»<!^aA]«-^RKtasf8ioH  •»  TfeMs  xr  ancMH  nyTLwDWMXL. — A 
aortsagor  wthoee  time  to  redeem  .from  a  mortgage  fereelesnreasallospad 
by  the  ooortr  rendeiiag  the  dacree  bas  expired  pending  aa  appeal  by  the 
mortgagee  which  prevents  redemption,  will  be  allowed  an  extension  of 
the  same  time  in  which  to  ndeem  after  entry  of  final  judgment  upon  tho 
appeal.  • 

5.  M,  Marsh  and  T.  0.  ffenderson,  for  the  appellants. 

,.    0.0.  Treadwim^  and  Argoif  McD^fie  o^d  Argo^  for  the  ap- 
pellee. 

BscK,  0.  J.  1.  The  plaintiff  ezectfted  a  mortgage  to  the 
defendant  De  Peyster  to  eeeure  the  payment  of  six  hundred 
doIlarB  and  interest  payable  npon  mattxrity  of  certam  notes 
given  therefor.  Upon  the  maturity  and  non-payment  of  in- 
terest, an  action  to  foreclose  the  mortgage  was  instituted,  and 
a  decree  of  foreclosure  was  rendered,  and  a  sale  of  the  land 
thereon  was  for  the  amount  of  the  judgment  for  interest,  wltk 
attorney's  fees  and  costs.  The  plaintiff  seeks  in  tRis  action 
to  redeem  from  the  sale  and  mortgage,  hasing  his  right  on  the 
igroond,  among  others,  that  the  deeree  of  foreclosure  ia  void,  far 
41le  •easen  thaft  the  original  notice  in  the  oase  wtts^not^ervad 


delivered  te  a  lumber  of  haaia«i|jr  (^if  wife)  ipi  bia  allagea 
woal  pl«se^  BMiidaiKia  io  tbia,8tat^<  Tba  .plaMaliff.  allegea 
tbat.hia  4ifliiaA  plaM^of  ftsUlepyf  at  ib#>tifii9«a£  vrvice  waa  ii^ 
tlia  Btaok  W]i%  9alu>tA»  aad  nad  io.  Joaca,,  aiv4  iniiatat  tberan 
£we»  thftfc.  tbe  dacraa  la  void.  iS^r  imoi  xif .  jnaedicUoji  of  bia 


2.  Tfaa  rfl^rd  Ter|r  aaitiafact^Uj.  shows  thai  abant  aigb« 
teen  mooiha  b^rattoaemoaof  tban^tiDa  tfaadaffodaot^  wbq 
tlieD  lived  with  bia  faaKiljioSi4»axCitj;,«aaito4beBlaok;Hill4, 
intending  to  make  bia  home  tbere.    He  left  bis  family  opa*^ 
Ciating  ^f  a  wife  and  ehildreD^  in  fiionz  City,  intending  to  re« 
ittove  them  to  the  Black  HiUa  aa  soon. as  ha  coold  do  ao,.    H^ 
engaged  in  raiDiagand  ptbec  bnaioeaa  in  the.  Black  Hills,  and 
)>nilt  a  houq^  abopi  and  other  boildirigs  there.    He  voted  at 
the  dieetiona  and  aat  upan  jnrieaand  discharged  other  dntiea 
of  a  citizen,  but  did  not  remove  bis  family  there,  though  con- 
tinnalij  iateading  aa  to.  do.    He  visited  bia  CamUy  about  two 
years  afler  he  went  to  the  Black  Hilla,  and  repeated  the  visit 
at  long  iatervalsi    He  never  abandoned  his  purpose  of  re- 
moving  bia  family  to  Dakota.    He  seems  to  have  done  no  act 
indicaJting  that  he  regarded  Iowa  as  tbe  place  of  bis  residence. 
We  think  that  actual  reridence,  with  the  purpoae  and  intent 
that  it  la  l^al  and  ahall  be  permanent,  fizea  tbe  legal  reai- 
dence  contemplated  by  the  statute  providing  for  service  of 
original  notices  of  actions  by  a  copy  delivered  to  a  member  of 
the  defendant's  family  at  his  usoal  place  of  residence,  without 
regard  to  the  place  of  residence  of  bis  family.    We  know  of 
no  rule  which  fixes  absolutely  a  man's  residence  at  tbe  place 
of  residence  of  bis  wife  and  family.    A  presumption  may 
arise  that  bis  residence  is  with  his  family,  but  that  presump- 
tion  may  be  overcome  by  evidence  showing  the  fact  to  be 
otherwise.    Such  presumption  is  in  this  way  overcome  by  the 
evidence  in  this  case.    In  support  of  these  views,  see  tbe  fol- 
lowing cases:    Cohen  v.  Daniels,  25  Iowa,  88;   Vanderpoal  v. 
VHanlon^  53  Iowa,  246;  86  Am.  Rep.  216;  Ringgold  v.  Barley, 
5  Md.  186;  59  Am.  Dec.  107;  Gilimn  v.  Gilmany  52  Me.  165; 
88  Am.  Dec.  502;  Hairston  v.  Hairston^  27  Miss.  704;  61  Am. 
Dec.  630.    Love  v.  Cherry^  24  Iowa,  204,  cited  by  counsel  for 
the  defendant,  is  not  in  conflict  with  our  conclusions  in  this 
ease.    Becauae  of  absence  of  intention  to  make  the  residence 
In  question  permanent,  and  a  continual  purpose  to  return  to  a 
place  of  residence,  it  was  held  in  that  case  that  at  such 
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prior  place  of  resideDce  semoe  of  notice  oould  be  Hmtally 
made  by  copy  upon  a  member  of  Ibe  defendaat'a  iamily.  Is 
ibis  case  tbere  was  a  fixed  and  conetant  parpoee  to  tetnowm 
tbe  plaintiflTe  fiimily  to  the  Blaok  Hilis,  whicb  iras  all  tiM 
time  regarded  by  b!m  ae  the  permanent  plaoe  ot  reridenoe 
and  home  of  the  plaintiff.  This  purpose  wias  never  reKn« 
qnished  or  changed,  and  there  is  no  evidence  showing  &ets  in 
conflict  therewith.  It  is  our  conclusion  that  the  decree  of 
foreclosure  Is  Toid  for  want  of  jurisdiction  of  tbe  person  of 
plaintiff,  and  for  this  reason  he  may  redeem  from  the  sale  and 
mortgage. 

8.  Plaintiff  complains  of  the  amount  Which  he  is  required 
by  the  decree  to  pay  in  order  to  make  the  redemption.  We 
think  the  evidence  well  supports  the  correctness  of  the 
decree  in  this  regard.  Besides,  as  the  plaintiff  did  not  appeal^ 
he  is  not  in  a  condition  to  complain  of  the  decree,  and  ask  that 
it  be  reversed  or  changed  in  this  court. 

4.  By  the  decree  of  the  court  below  the  plaintiff  had 
ninety  days  from  the  rendition  thereof  in  which  to  make 
redemption.  That  time  has  expired  pending  the  appeal  which 
prevented  performance  by  the  plaintiff.  The  time  for  ledemp* 
tion  ought  to  be  extended  for  ninety  days  after  tiie  entering 
of  final  decree  and  judgment  upon  this  appeal.  The  decree 
of  the  district  court  is  affirmed,  with  the  modification  just 
suggested,  that  the  plaintiff  have  ninety  days  in  which  to  re- 
deem. 

A  decree  to  that  effect  will  be  entered  in  this  court 

Affirmed.  

SxBVici  ov  Paoons  bt  Lkaviho  It  at  ths  Plaob  ov  Dbfbnbant's  Rbsi- 
DXiiCB  ia  regarded  as  an  aotaal  service:  Siurgis  v.  Fay^  16  Ind.  429;  79 
Am.  Dea  440.  Change  of  domicile  is  coasammated  when  one  leayes  the 
slate  where  he  has  hitherto  resided,  avowing  his  intention  not  to  retnm, 
and  enters  another  state  intending  to  settle  there  permanently:  Lowry  v. 
Bradley,  1  Spear  Bq.  1;  89  Am.  Dec  142;  InhabUtmU  f^  PhUUpi  ▼.  Inhabit 
Amis  qf  King^ld,  19  Me.  .376;  36  Am.  Deo.  760;  Proat  ▼.  Bruhin,  19  Wend. 
'11;  82  Am.  Dec  423.  The  fact  of  voting  in  the  state  to  which  a  person  has 
•remored  is  not  necessarily  decisive  of  the  character  of  the  residence:  BaU' 
«r%  T.  Ooodwhn,  85  Conn.  279;  95  Am.  Dec  237. 


Ooft^  1891.]  BBTVOu>t  ••  HAJHOk  811 

Rbtvolds  t;.  Haikbs. 

panonal  pvofer^*  azamyt  from  axaoaUon,  ii  dMtrojad  bf  fif%  lh»  pw 
••eda  ol  inraraaea  npoa  tiiob  property  U  alao  •xampt. 

O  H.  I^HUpe,  and  Aimworth  and  Ilobion^  finr  iba  sppelUnti. 

/T.  IT.  (?bin«n<«,  for  the  appellee. 

Bbok^  C.  J.  1.  The  plaintiffs  caused  prooesa  of  garnish- 
ment to  be  issued  against  the  Capital  Insurance  Compauy 
upon  a  judgment  against  the  defendant,  claiming  that  the 
insurance  company  is  a  debtor  of  the  defendant  upon  a  policy 
issaed  to  him  upon  which  there  had  been  a  loss  of  the  prop- 
erty insured.  A  motion  to  dismiss  the  proceeding  was  sus- 
tained upon  the  grounds,  which  were  not  disputed,  that  the 
property  insured  was  exempt  from  execution,  being  books,  in- 
struments, etc.,  used  by  the  defendant,  who  was  a  physician 
and  surgeon,  in  the  practice  of  his  profession. 

2.  The  question  presented  for  decision  by  the  record  is 
this:  Are  the  avails  of  insurance  upon  personal  property 
which  is  exempt  under  the  statute  from  debts  of  the  assured 
also  exempt?  The  statute,  Code,  sec.  3072,  declares  that ''  if 
tliA  debtor  is  a  resident  of  this  state,  and  is  the  head  of  a  fam- 
ily, he  may  hold  exempt  from  execution "  certain  personal 
property,  which  includes  the  books,  instruments,  etc.,  of  a 
physician,  the  property  covered  by  the  policy  of  insurance  in 
this  case.  There  is  no  provision  as  to  the  exemption  or  lia- 
bility of  the  proceeds  or  avails  of  such  property  when  disposed 
of  by  sale  or  otherwise. 

3.  The  purpose  of  the  statute  is  to  secure  to  the  debtor 
who  is  the  head  of  the  family  —  a  physician  and  surgeon  in 
this  case  —  the  instruments,  books,  and  other  articles  which 
enable  him  to  practice  his  profession.  Its  purpose  is  to  secure 
the  necessaries  of  life  —  food,  raiment,  and  shelter  —  to  fami- 
lies who  are  dependent  upon  the  heads  thereof,  by  securing  to 
them  the  instruments  and  means  by  the  use  of  which  they 
are  enabled  to  support  their  families.  The  exemption  is 
plainly  for  the  benefit  of  the  families  of  debtors,  for  those  hav- 
ing no  family  can  claim  no  exemption.  The  statute  must  be 
liberally  construed,  to  carry  out  its  purpose  and  spirit:  Sevan 
▼.  Hayden^  13  Iowa,  122;  Davis  v.  Humphrey^  22  Iowa,  139; 
Kaiser  ▼.  Seaton,  62  Iowa,  463.    The  debtor  in  the  case  before 


08  was  suthorixed,  under  the  statute,  to  bold  the  property  in 
question  exempt  JtffWd^Sts/ifiiiMravMi  for  the  purpose  of 
his  profession.    It  is  plaift'tiuii  Umi  use  for  which  the  property 
iwMT  kept  AMktaxmdi  Use  qoestioti  of  its  exeinpthM;    Tiie 
tMoIri,  fnstrumenls,  4to.,  bf  the  phynciatl '  vnd  surgiMm  may 
be  kept  subject  to  theVilflibrity  to  change  (hem/bj  sale  or 
MiemiB^  Iti-  btdbrto  'pit6c^cire  Chose  <of  belter  ehamci^  or  im- 
proved  construction.    It  ia^^phinthat  the  phjaichni  may  sell 
his  books  and  replace  them  by  better  ones.^    Spc)i  sale  ia  a 
proper  use  of  hhi  h6o^$i  &^d  instrumenCs  fti  Ify  professtoa. 
Another  proper  use  of  his  books  and  instruments  is  Ui^r'pr^ 
^rvation  from  injtirjr  and  destruction.    Be  may  insui^  them, 
to  protect  himself  and^  family  from  lOss  from  fire.    The  facrt 
that  they  were  insured  would  not  make  them  exil)je6t  to  his 
debts.    If  they  are  destroyed  by  fire,  the  iddemnity  secured 
by  insurance  stands  ih  the^Tace  of  the  hooka.    It  is  intended 
to  preserve  the  physician's  library  by  securing  means  for  its 
restoration  after  it  is  lost  by  fire.    Surely  that  indemnity 
which  is  the  indebtedness  of  the  insuratice  company^  or  the 
money  paid  by  it,  stands  in  the  place  of  the  library,  and  ought 
to  be,  as  it  is,  exempt  from  execution.    The  money  due  on  the 
policy  stands  in  the  place  of  the  property  destroyed,  and  this 
must  be  true  whether  the  money  takes  the  place  of  the  prop- 
erty by  contract,  or  is  acquired  in  invitum  by  proceedings 
against  the  owner. 

It  is  plain  that  a  trespasser,  by  appropriating  the  property 
and  converting  it  to  his  own  use,  cannot  make  it  subject  to 
the  payment  of  the  owner's  debts  by  holding  the  value  of  the 
property  the  measure  of  the  debtor's  damages  for  the  trespass, 
subject  to  garnishment  by  the  creditors.  If  he  could  do  this, 
it  would  be  a  convenient  method  to  defeat  the  exemptions  of 
the  statute.  As  we  before  remarked,  the  object  of  the  statute 
is  to  secure  to  the  family  the  benefit  of  certain  property. 
These  benefits  cannot  be  enjoyed  unless  the  debtor  have  the 
unrestricted  use  and  control  of  the  property  firee  from  liability 
for  debts  as  long  as  it  is  owned  and  used  by  him.  When  it  is 
used  for  other  purposes  than  the  support  of  the  family,  it  be- 
comes liable  for  debts;  but  the  change  of  the  property  into 
money  will  not  indicate  an  immediate  abandonment  of  the 
elaim  of  exemption  to  the  money  on  the  ground  of  a  purpose 
to  invest  it  in  like  or  other  exempt  property.  Until  an  oppor* 
tunity  exists  to  make  such  investment,  which  is  not  a  change 
of  articles  of  exempt  property,  the  debtor  ought  not  to  bo  pre* 
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ramed  to  abandon  his  claim.  The  debtor,  as  we  bave  seen, 
bas  the  aathority  to'  ebange  the  artioles  of  exempt  property 
by  sale  and  purcbase,  exebange,  or  otherwise.  He  cannot  be 
preBfixAei  to  liav«  abandoned  his  right  t»  this  anthoritor  until 
be  has  haJ  an  bpporttmtty  U>  exerefiBe  it*  The  oradMor  can* 
not  conoplainof  its  exercise.  He  is  defeated' of  ho'righttbereby. 
-Tiitt:  paoparty  is  held  free  6f  bis  debt,  and  be  is  not  prejudiced 
by  the  change  to  other  like  property.  These  doctrines  and 
conclusions  find  support  in  the  following  decisions  of  this 
court:  KaUer  ▼•  Seaioriy  62  Iowa,  463;  Mudge  ▼.  Lanning,  68 
Iowa,  641.  See,  also,  cases  cited  in  Kaiser  v.  Seatan^  H  Iowa, 
46&,  and  the  foQowingr  Evans  ▼•  SL  Paul  HarvesUt  Works^  63 
low^  204;.  Bruinard  ▼.  fitnmons,  67  Iowa,  646;  Leavitt  ^. 
Mfeiealf,  S  Vi.  U&;  19  Am.  Dec.  718;  MMiksn  r.  Winter,  2 
thivall,  266;  87  Am.Dea  4B5;  liUotson  v.  WalcoU,  4&  N.  Y. 


Counsel  far  Ae  plaint^b  eite  IFoOiisr  ▼.  Page,  64  N«  H.  125, 
AnK  Repk  128.  It  is  not  ia  haroiony  with  oar  conclusions. 
We  think  thm  the  reasoning,  upon  whieh  it  is  based  is  not 
aeiind.  Other  casea  ciked  by  the:  sameeoonsel  are  nut  in  con- 
ftiet  with  onr  eovelasionsb  They  are^  to  the  effect  that  sales 
of  exempt  pMnp^rCy,  with  do  purpose  to  reinvest  the  avails  in 
other  like  property,  or  to  exchange  the  articles  of  exempted 
piroperty,  or  are  cases  involving  the  exemption  of  pension 
money,  and  some  other  oases  involving  like  questions,  none 
of  whieh  are  in  conflict  with  our  ccmdusions  in  this  case. 

We  reach  the  oonclusion  that  the  judgment  of  the  district 
court  ought  to  be  affirmed. 

SxBMFnoHS— PaocsxDS  €fw  iNsuxAirai  vpov  ExsMFT  Profsbtt.— In- 
muntkeB  manej  due  on  »  hoate  whieh  wu  »  part  of  tha  homestead  of  the  ia« 
■■red  is  not  exempt  from  levy  under  execution  or  sttaehmentt  9milk  v. 
Satcl^,  66  Miss.  6S3;  14  Am.  8t  Rep.  606^  and  nots. 
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Dalton  «.  Wbbb» 

{8i  Iowa,  c&] 

BOMMTBAII  — SziMPTtOM  ->  ISTIflTMBlCT  OV  PbOOHM  IK  AvanOB  SCASE^ 

Wb««  Um  pro— d«  of  ib«  mIo  oi  »  hooMtead  in  ono  oUto  aro  i»- 
▼o«lod  in  a  bomottoad  in  aaother,  and  tbe  Utter  hooMstead  is  oold  And 
th«  prooeoda  rainvetted  in  another  homestead  in  the  former  state,  the 
last  homestead  is  not  exempt*  bnt  ia  itahle  for  tiM  dabii  of  ibm  homo 
•tead  olaimnnt  inenrred  in  that  state  prior  to  fclio  last  invostmont* 

Oeorge  E.  Draper^  for  the  appellants. 

H.  (X  WalkiM,  for  the  appellee. 

Oranobr,  J.  Prior  to  May,  ISSS,  the  plaintiff  was  owiag 
the  defendant  Webb,  which  olaim  has,  sinoe  Mayt  1885,  bean 
placed  in  judgment,  aggregating  some  |576.1fi.  Prior  to  May, 
1885,  the  plaintiff  was  the  owner  of  454  aorea  of  land  in  and 
about  the  town  of  Tabor,  Iowa.  In  May,  1885,  the  plaintiff 
sold  the  entire  tract  to  C.  F.  Lawrence  for  fifteen  thousand 
dollars,  which  amount  was  exhausted  by  the  payment  of  ob- 
cumbrances  on  the  land  and  an  indebtedness  of  the  plaintiff 
to  Lawrence.  A  very  much  disputed  question  in  the  case, 
and  one  of  grave  doubt  under  the  evidence,  is  whether  or  not 
it  was  then  agreed,  as  a  part  of  the  consideration  for  the  land, 
that  the  plaintiff  should  continue  to  occupy  his  home  on  the 
land  during  his  life,  he  then  being  a  man  some  sixty*nine  or 
seventy  years  of  age.  It  is  a  fact  that  he  continued  to  reside 
on  the  land,  or  a  part  of  it,  for  two  years  after  the  sale,  when 
a  son  of  C.  F.  Lawrence,  to  whom  part  of  the  land  had  been 
deeded,  paid  to  the  plaintiff  two  thousand  five  hundred  dollars 
to  vac.ite  the  premises.  Of  this  two  thousand  five  hundred 
dollars  one  thousand  dollars  were  paid  on  an  indebtedness  of 
the  plaintiff's  to  one  Wadham,  and  of  the  remainder  about 
seven  hundred  dollars  were  invested  in  what  the  plaintiff  now 
claims  as  his  homestead,  one  half  being  paid  on  the  purchase 
price,  and  the  other  half  on  improvements.  The  remaining 
eight  hundred  dollars  were  by  the  plaintiff  invested  in  an  at- 
tempt to  provide  him  a  homestead  in  Nebraska,  under  the 
general  homestead  law,  the  money  being  used  in  buildings  and 
other  improvements  on  the  land.  Afterward  the  homestead 
claim  in  Nebraska  was  sold  for  11,850,  and  this  amount  was 
paid  toward  the  present  homestead  of  the  plaintiff.  The  pres- 
ent homestead  was  purchased  of  one  Goodell,  the  purchase 
price  being  $2,160,  the  plaintiff  assuming  a  mortgage  thereon 
of  $800.    The  plaintiff's  statement  in  evidence  is:  "  For  the 
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propeiCy  I  now  claim  at  a  homeatead  I  paid  Mr.  (Joodall  aboiit 
IStplfiO-  I  took  ii  aabjeot  to  a  mortgage  of  1800,  paid  $860  of 
tha  homeatead  momj  on  it,  and  the  balance  vaa  paid  from 
laoMjr  ooming  from  Nebraska  land." 

For  the  pnrpoaea  of  the  case  we  will  aasnme  that  the  fifteen 
hundred  dollara  the  plaintiff  received  from  Lawrence  in  1887 
to  vacate  the  premieea  are  the  proceeds  of  a  homestead  inter- 
est! without  sajring  that  snch.  would  be  onr  finding  upon  a 
eoosidoratioa  of  the  evidence.    The  defendant  Webb  has,  by 
an  ezeBQtion  issued  on  his  judgment,  levied  on  the  present 
homeatead,  and  this  action  is  to  determine  the  liability  of  the 
homestead  therefor.    The  district  court  decreed  the  homestead 
exempt.     In  doing  so  we  think  it  erred.    No  more  than  I860 
of  the  purchase  price  of  a  homestead  representing  a  value  of 
about  12,500  eaa  be  said  to  be  the  proceeds  of  the  former 
homestead,  unless  we  hold  that  the  $1,850  for  the  Nebraska 
land  were,  when  invested  in  this  homestead,  the  proceeds  of 
the  former  homestead,  and  to  be  protected  as  such.    To  so 
hold  is  to  overrule  the  case  of  Rogen  v.  RaUor^  60  Iowa,  355. 
That  oaee,  in  its  purpose,  is  an  exact  parallel  to  this,  and  the 
principle  there  announced  is  conclusive  of  the  question  we  are 
considering.    In  that  case  the  proceeds  of  an  Iowa  homestead 
were  taken  to  Missouri  and  invested  in  a  homestead  there. 
Afterward  the  Missouri  homestead   was  sold,  and  another 
homestead  purchased  in  Iowa.    It  was  sought  to  be  subjected 
to  the  payment  of  a  debt  from  which  the  former  Iowa  home* 
stead  was  exempt 

In  deciding  the  case  the  following  language  is  used: 
''What,  then,  was  the  character  impressed  on  the  proceeds 
of  the  Iowa  homestead  when  taken  to  Missouri  for  reinvest- 
ment? The  laws  of  Iowa  ceased  to  operate  upon  it,  and  to 
afiect  its  character  as  soon  as  it  was  invested  in  real  estate  in 
the  state  of  Missouri  It  was  not  the  proceeds  of  the  sale  of 
a  homestead  under  the  laws  of  Missouri,  for  those  laws  can 
apply  only  to  a  homestead  held  under  the  laws  of  that  state. 
It  follows  that  the  fund  arising  from  the  sale  of  the  Iowa 
homestead,  upon  being  carried  into  Missouri,  lost  the  distinc- 
tive character  of  being  the  proceeds  of  a  sale  of  a  homestead." 
The  case  holds  that  the  new  homestead  in  Iowa  is  not  ex- 
empt The  $350  of  the  proceeds  of  the  former  homestead 
invested  in  the  purchase  price  of  this  could  not  change  the 
rule.  The  homestead  laws  receive  and  are  entitled  to  liberal 
ioterpretotion,  but  it  should  only  be  done  within  the  spirit  of 
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the  legislaiive  piirpwe.  A^  faert  Uiltiaoa  of  the  |I,S50  froi» 
the  N«bra«ka  l&nd  w«re  ever  liha!  procteMLfl  of  a;  Uon^eBteMl, 
mmI^  midf  r  the  mla  JuinoaoGBd»  that  pari  lost  its  ohavaaleptiift 
homestead  property,  andiaaa  ko^sr  abtitlod  to  eaaamffkimt^- 

Soma  xntportamia  »  attachad  ta  tba  faot  tiiat  Om  adJbW^he 
Iriaioliff  did  noli  go  to  Nebraaka  wHh  her  hHabandyiior  eoo- 
aaat  ta  tba  oaa  of  the  ntoiiaj  thene*  It  is  tnw  tfcat  she  did 
.not  dasira  ta  go,  and  that  tba  plaiiitiff,  bea&usa  of  bar  haaUb, 
did  not  think  she  sliOQld;  but  tibareeaid  does  nofeafaDir  tiM* 
aha  af«r  bad  or  made  any  objeotion  to  the  imrestoBBent  of  tiaa 
mDDej  there,  nor  doea  it  appear  thai  before  tba  intreataiaat  in 
Nebraaka  there  was  any  purpose  to  invest  ii  in  the  lowia 
homestead* 

We  think  ^ere  sfaoald  be  a  dearea  diamiaeiny  pfadslfff ^ 
petition^  and  the  oaose  ia  zeoiaaded  for  thai  pntpoaa. 

Beversed*  • 

HemsTBAD — Pboobsds  or  Sals  or— Bzuirnoir  raox  BzioiTnQii.'^ 
The  prooeodi  of  fche  tale  of  a  lioine«iead  are  not  •zempt  from  ezooatioQ  im« 
iMi  the  Tendor  at  the  time  of  the  sale  intended  hiTevting  them  in  another 
baoBtteadt  AiM  ▼.  Qon,  &  Kan.  IBS;  SB  Am.  Eep.  IBS.  Theftoeeeieei 
the  Tolantary  aale  el  a  homeetead  aio  UaUe  to  exoeaMon;  JfeiM  r.  Keh^ 
71  Tez.  609;  10  Am.  Sk  Rap.  80a  The  atatatoiT  value  of  a  hontertead  ie 
exempt  from  ezecntion  where,  haying  been  inreated  in  land  as  a  homeetead, 
it  ie  changed  Into  money  and  kept  aeparate  mt  a  homeetead  fnnd  with  no  in- 
tentioa  to  apply  it  to  othar  imeet  J&yat  ▼•  Bhm^  S7  Vt.  260;  aa  Am  Dee. 
707»  and  noto. 


German  Bank  v.  Ambbioan  Fibb  Inbubangb  Go. 

im  lowAf  wLi 

Laws  ow  Sistbr  Stati — Prbsumption.  — In  the  aboenoe  of  a  ehowing  to 
the  contrary,  the  Uwa  of  a  eiater  atate  will  be  presnmed  to  be  the  same 
aa  those  in  the  state  where  snit  is  eommenoed. 

GAaHiBRiaNT  or  Divr  Dua  Now-RxanMnvr  fbom  JfoaauoK  OoBVOBAnoa. 
The  coorts  of  one  state  haTO  jnriadiotion  to  garnish  a  debt  dae  to  a  ao^ 
resident  of  that  state  from  a  foreign  corporation  having  an  agent  in  the 
state  where  snit  is  brought,  and  npon  whom  process  may  be  serred  at 
the  snit  of  one  of  its  residents. 

PaooMs^UNAUTHOBizxi)  ScRYioi— BmoT  or  VounrrAar  AmAa- 
AHoa  —  When  a  non-resident  appears  and  interpleads  in  rsoponee  to 
the  process  of  a  court  having  no  anthority  or  jnriedictlon  to  issne  it^ 
snch  appearance  must  be  regarded  as  volnntary  and  a  wairerof  the 
right  to  object  to  the  jurisdiction  of  the  oonrk 

Myron  H.  Beach,  for  the  appellant. 
McCeney  and  (yDonneU^  for  the  appellee. 
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'RoBcraoir,  3.   The  faets  admitted  bj  the  pleadings  mreenri»- 
stantiany  as  followa:    The  defendant  inetti>ed  the  Dobuque 
Mattress  Oompanj  on  certain  property  against  Iobb  by  fire  ta 
the  amount  of  $500.     On  the  first  day  of  April,  1889,  and 
during  the  life  of  the  policy,  the  property  insured  was  de« 
stroyed  fay  fire,  and  the  defendaivt  thereby  became  liable  on 
its  poHcj  for  its  full  amount     On  the  next  day  the  assured 
assigned  to  the  plaintiff  its  claim  against  the  defendant  for 
the  loss,  and  the  latter  was  notified  of  the  loss  and  the  assign- 
ment    At  the  time  in  question  the  plaintiff  and  the  mattress 
company  were  Iowa  corporations,  engaged  in  business  at  Du- 
buque, and  the  defendant  was  a  vurporation  organised  under 
the  laws  of  the  state  of  Pennsylvania,  having  its  general 
agency  at  Philadelphia,  and  doing  an  insurance  business  in 
Dubuque,  anS  also  in  Illinois  under  a  license  issued  by  that 
state.     On  the  tenth  day  of  April,  1889,  the  firm  of  Olover  and 
Wmoombe,  doing  business  in  Chicago,  commenced  an  action 
in  the  superior  court  of  Cook  County  against  the  Dubuque 
Haltress  Company.    The  action  was  aided  by  attachment^ 
and  the  defendant  was  served  with  a  notice  of  garnishment 
as  a  debtor  of  the  mattress  company,  and  made  answer  under 
oath,  as  required  by  the  laws  of  lUinoia     In  its  answer  it 
suited  the  facts  in  regard  to  the  insurance  and  loss,  and  the 
asBignnient  to  the  plaintiff.    Olover  and  Willeombe  thereupon 
made  appKoation  to  the  oonrt,  under  the  laws  of  Illinois,  for 
an  order  requiring  the  {daintiff  to  interplead,  wbieh  was 
gninted  and  served.  The  plaintiff  then  appeared  in  the  action, 
and,  as  the  answer  in  this  case  alleges,  '^  submitted  itself,  and 
Its  rights,  claims,  ioterjBSts,  and  property  in  and  to  the  subject- 
matter  of  this  action,  to  the  jurisdiction  of  said  superior  court, 
tkud  made  and  filed  tlierein  its  plea  and  interpleader,  setting 
ferih  its  rights  to  and  ownership  of  "and  interests  in  said  sub* 
ject-matter  by  virtile  of  the  assignment  thereof  aforesaid.'' 
The  plaintiffs  in  that  action  denied  the  allegations  contained 
in  the  answers  of  the  garnishee  and  the  bank,  and  the  issues 
thus  formed  stood  fbr  trial  in  the  supericn^  court  of  Cook 
County  when  this  action  was  commenced:    That  court  had 
competent  original  jsrisdictioD,  and  the  proceedings  therein 
tmd  wei^  authorised  by  the  statutes  of  the  state  of  Dlinpis. 
'   1^  The  ground  of  the  demurrer  is,  In  snbstanoe,  that  tbs 
facts  set  out  in  the  answer  fail  to  show  tbsft  the  Illinois  eouit 
ilas  ^urisdioiiien  of  the<difendajbt,.iirof  the  sufafect-maiter  of 
tbts  aoiioii.    Tke  thecry  upon  which  the  ;demiUTer  was  s«» 


818  Obbicaii  Bank  v.  Avbbioan  Fieb  Ins.  Ca     [lovag 

Uined  appears  to  b#  that  the  defendant  and  the  DubaqvM 
Mattresi  Company  weroi  as  to  Illinois,  foreign  corporatioas; 
and  as  the  defendant  is  not  shown  to  ha?e  bad  the  money  in 
oontroverey  in  its  possession  in  that  state,  and  as  the  transac- 
tion out  of  which  the  indebtedness  arose  was  not  in  any  way 
Qonneoted  with  any  office  or  agency  of  the  defendant,  juris- 
diction  was  not  acquired  by  the  proceedings  therein  had. 
There  are  authorities  which  hold  that  process  of  garnishment 
served  upon  a  non-resident  of  the  state  in  which  the  action  is 
pending,  who  is  bnt  temporarily  within  that  state,  is  not 
efiRsctual  as  an  attachment;  and  the  reason  given  for  such 
holding  is  that  property  not  in  the  state,  in  the  hands  of  non* 
residents,  and  debts  due  from  them,  are  not  within  the  juria* 
diction  of  the  court,  and,  therefore,  cannot  be  acted  upon  by 
H:  Wright  v.  Chicago  eU.  R.  R.  Co.,  19  Neb.  175r  56  Am.  Bepu 
747.    *'  Mere  choses  in  action  are  considered  with  refereaoe 
to  Um  trastee  process  as  local,  and  not  as  following  the  person 
of  the  trustee  wherever  he  may  transiently  be  found  ":    Sais* 
ysr  V.  Thompson^  24  N.  H.  514.    In  that  case  it  was  held  that^ 
if  all  the  parties  are  inhabitants  of  another  state,  the  garnishee 
eannot  be  charged  where  suit  is  bronght,  unless  he  has  goods 
in  his  hands  belonging  to  his  principal,  or  has  oontracted  to 
pay  him  money  or  deliver  him  goods  in  the  state  where  the 
action  is  brought  and  the  process  of  garnishment  is  served; 
and  in  the  absence  of  statutory  enactment  to  the  contrary, 
that  is,  perhaps,  the  general  rule,  especially  when  the  de- 
fendant is  not  personally  served  within  the  state:  Lawr4f%ee  v. 
Smith,  45  N.  H.  539;   QreM  r.  Farmers'  etc.  Bank,  26  Conn. 
452;  Gold  v.  Housatonic  B.  R.  Co^  1  Gray,  425;  Tin^  v.  BaJt^ 
man,  10  Mass.  843. 

But  we  do  not  think  the  authorities  dtsd  are  applicable  to 
this  case.  The  pleadings  do  not  show  what  the  laws  of  Illi- 
nois are,  excepting  as  we  have  stated,  and,  in  the  absence  of  a 
showing  to  the  contrary,  we  must  presume  that  they  aie  the 
same  as  the  laws  of  this  state.  The  defendant,  when  gar- 
nished, was  doing  an  insurance  business  under  a  license  duly 
issued.  In  order  to  transact  such  business,  it  was  necessary 
for  it  to  appoint  an  agent  in  that  state  on  whom  process  might 
be  served  with  the  same  effeot  as  though  it  had  been  served 
•pon  the  oompany:  Code,  sec.  1144;  Niagmrm  Im.  Oa.  w.  Jl^ 
i$cker^  47  Iowa,  165b 

The  faet  that  it  had  been  Uoensed,  and  was  doing  an  intw 
ance  business  in  the  state,  authorises  Uie  presumption  that  it 
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had  in  all  respeots  oomplied  with  the  reqafaretnents  of  ht  Iaw9: 
Bz  parts  SekoUmAerg&r^  96  U.  S.  889.    By  00  doing,  it  became 
sabjeet  to  thoee  laws,  and  to  treatment  in  man  j  respecU  as  a 
domestic  eorporation,  and  liable  to  be  aoed  in  all  respecta  ae 
gocb  a  corporation  would  be:  McNiehol  ▼.  United  StaU$  Mercan* 
UU  Rep.  Agmey^  74  Mo.  472;  Railroad  Co.  v.  Harris,  12  WalL 
C     Ad  action  aided  by  attachment  may  be  brought  in  any 
county  of  the  state,  wherever  any  part  of  the  property  sought 
to  be  attached  may  be  found,  when  the  defendant  whose  prop* 
erty  ia  thus  pursoed  is  a  non-reeident  of  the  state:    Code, 
sec.  2580.    The  record  does  no.t  show  what  agency  the  defend- 
ant had  in  Illinois;  bat  whether  it  had  its  principal  place  of 
business  for  the  state  in  Cook  County,  or  whether  it  was  found 
there  in  the  person  of  an  agent,  )s  immaterial,  for  the  purposes 
of  this  case.    No  qnestion  is  made  as  to  the  agent  upon  whom 
service  was  made,  nor  as  to  the  county  in  which  the  action  was 
brought, and  the  provisions  of  law  were  ample  for  commen- 
cing action  against  the  defendant  and  enforcing  its  liability  in 
Illinois:   Code,  seca  1 144,  25S4,  2586.     Prooeedings  by  gar- 
nishment are,  in  effect,  a  suit  by  the  defendant  in  the  name  of 
the  plaintiff  against  the  garnishee:    Drake  on  Attachment. 
sea  452;  Daniels  v.  Clark,  38  Iowa,  559.     Had  the  mattress 
company^  before  aesigning  its  olaim^  brought  suit  against  tlis 
defendant  in  Illinois,  it  cannot  be  doubted  that  it  could  have 
recovered,  and  any  creditor  of  the  mattress  company  could 
have  appropriated  the  debt  by  means  of  an  action  against  that 
company  aided  by  attachment.    Therefore,  assuming  that  the 
defendant  owed  the  mattress  company  when  Glover  and  Will* 
•ombe  commenced  their  action,  it  was  authorised.    The  case 
of  Mooney  v.  Union  Pae,  Ry  Co,,  60  Iowa,  847,  as  to  the  right 
of  garnishment,  is  much  like  this  in  principle,  and  supports 
the  conclusion  we  have  reached.    See,  also,  Hannibal  etc.  R'y 
Oo.  r.  Crane,  102  111.  249;  40  Am.  Rep.  581;  Morgan  ▼.  Neville, 
74  Pa.  fit  66;  Barrr.  King,  96  Pa.  St  487;  MeAUUiery.  Penn^ 
tylvania  Ins.  Co.,  28  Mo.  216. 

It  mnst  be  understood  that  what  we  have  said  applies  to 
the  attachment  by  garnishment  of  debts,  and  not  to  other  per^ 
Bonal  property,  as  merchandise,  which  has  a  corporeal  exist- 
ence and  an  actual  location.'  The  rule  in  regard  to  such 
property  was  considered  in  Montrose  PieUe  Co.  v.  Dodson  A 
HiUs  Mfg.  Co.,  76  Iowa,  172;  14  Am.  St  Rep.  218.  It  is  our 
opinion  that  the  pleadings  show  that  the  superior  court  of 
Co6k  Ooonty  acquired  jurisdiction  of  the  claim  in  controversy 
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bjr  its  prooeis .xA  gatnidiaieBty  aod  the  lerfice  of  notaoe  of  ftlM 
proooedioga  on  fche  hmk,  tiM  plaintiff  in  tluB  aotion. 

2.  A  further  olyeotkm  to  th«  right  of  the  plaintiff  to  main* 
tain  thia  action  ia  that  U  submitted  itaelf  to  the  jcuiadictiott 
of  the  superior  couit  of  Cook  Coanty  bj  appearing  tfaeieiiu 
and  joining  issue  on  the  merite  of  the  oontroi^enj;  If  thai 
oourt  was  not  authorised  to  make  the  order  requiring  the  bank 
to  interplead,  the  action  of  the  latter  in  anMaring  mnst  be 
regarded  as  Toluntary,  and  as  a  waiver  of  ita  right  to  objecA 
to  the  jurisdiction  of  the  oourt:    Ytmng  y.  .Bdts,  81  N.  13L  206. 

Reversed.  

EviDBHOi^  pRnuM  rrioxs  ->  Laws  ov  Sibtsb  Statis.  —  The  oouti  of  ^om 
ttata  will  pratiime  that  the  lawi  of  other  etatee  are  like  their  own  ia  the  ab- 
ience  of  proof  to  the  eoatrary  t  BvimkaU  r,  Vtm  Cktmptn,  8  IQiiii.  IS;  8S  Amu 
Dee.  118;  O$borm  r.  Bladtbmn,  78  Wit.  SM;  23  Am.  St.  Rep.  400;  Om  w. 
ITtttfr.  41  Oft.  448;  6  Am.  Bep. MO;  PtUrtmr.denikai BQidt,9ilX.  Y.^U 
88  Am.  Dea  JM,  and  notej  note  to  hcasftar  t.  Mu^ier^  89  Am.  Deo.  07S| 
BoUinger  v.  Oalhgher,  144  Pa.  St  205;  Jame$  v.  Jameg,  81  Tex.  S78;  C'ReOf^ 
r.  Ifem Tifrk ete.  M.  R.  Co.,  16B.LS88;  ifbiilmcr t.  JTortf er,  98 GbL  17SL 

Acnoiia  — EiTsor  ev  Appauunas  io  Wanns  Dsrans  nr  Proobbs  asb 
BssyiOB.  —  A  non-remdent  who  TohiatarUj  appean  and  pleada  to  the  stetili 
of  the  oaae  thereby  waiTea  aerrioe  of  the  oomplaiot  on  hiim  Stmitman  ▼« 
Burnham,  59  Oonn.  117;  21  Am.  St.  B«p.  75;  or  objection  to  the  jnriadietioa 
of  the  ooort:  Jliacon  eie.  R.  R.  Ooi.  v.  OAton,  85  Ga.  1;  21  Am.  8t  Hep.  IS8L 
sad  notoi  Piene  t.  RquUahle  Se.  Am.  Co..  145  Mas.  68;  1  Am.  St  Rep.  43IL 
▲  Tolnntarxappevmnoe  wairea  all  objeotieai  to  a  •flamvta%  and  to  tbo  rs» 
torn  ther«>f:  dnim  Poc  Ry  Co.  r.  DeBuak^lt  CoL  29i;  18  Am.  8t  Rif 
221,  and  note;  Johimm  v.  San.  Franehco  8ou>.  UnUm^  75  OU.  134;  7  Am.  8t 
Rep.  129;  note  to  AUeg  t.  Oaaparl,  8  Am.  St  Rep.  rSO;  BetTt  A^peai^  10 
ffk.  St  88;  2  Am.  St  Rep.  632;  OaHwrighi  t.  Cka^m%  8  IW.  ^281;  40  Ai^ 
Deo.  74B;  H<%mia  r.  Mc&umie,  6  B.  liea.  814;  4S  Am.  Dea.  122;  sad  Mlik 

F<»i«os  GoRresATTOVB^SinTs  Aajusr.  -^A  snit  vay  bo  broesht  M 
this  atate  againat  any  foreign  oorporatioQ  holding  and  exeaoiiing  Cranshiow 
in  thia  state  by  a  noa-roeideat  plaintiff  when  the  caaee  of  action  baa  arlios 
in  this  eUte:  FMeUt^  tic  An'n  t.  FtckUn^  74  Md.  173.  A  foreign  corporttie^ 
ii  aubjeot  to  garnishment  in  a  state  whete  it  has  property  aad  deea  basii 
HanniM  mcR.  R.Co.  v.  Crme,  102  HI.  SiS;  40  Am.  Bepw  6ai| 
me.R.R.€€,r,  r^iMM.  S9Ck»tt  «l|  MAm.  Rsp^  Sili  #b^ 
Mm  /m.  Co.,  90  Mass.  2i7;  98  Am.  Dae.  7«7,  sMi  eado.  Set  also ColnmM 
Ims  »ror*i  T.  Mmi  ONmils  iri»  Oi^,  16  OaL  4ii|  12  Aaa.  at 
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City  of  Knoxvtllb  v.  Chioaoo,  BaBLiNOTOK,  and 

QuiNOT   Railroad  Company. 

(83I(nrA.6S6.] 
MmnOIPAL  CORFOBATXOHS— FOWBR  OV  TO  PUNISH  fOB  NtnaAKoc -^-A 
mnnioipal  oorporatioD  has  no  aathority  to  provide  by  ordinaaM  for  tlio 
pnniahineiit  bj  fina  of  persona  gallty  of  a  nuisance  aa  defined  by  the  or- 
dmaaee.  The  power  of  the  ei^  ia  Umited  to  providing  for  the  abate- 
nMAt  of  each  noiaaaoea. 

Information  against  defenrlnnts  accusing  them  of  the  crime 
of  erecting,  keeping,  and  maintaining  a  nuisance  in  violation 
of  a  citj  ordinance,  in  using  and  keeping  a  stock-yard  in  such 
condition  as  to  constitute  a  nuisance  under  such  ordinance. 
Judgment  was  rendered  for  the  defendants  on  the  ground  that 
the  city  had  no  authority  to  pass  the  ordinance  under  whioft 
the  defendants  were  prosecuted.    Plaintiff  appealed. 

£w  Kinkectdf  for  the  appellant. 

/•  P.  Oamible^  for  the  appellees. 

GivsN,  J.  1.  The  discussions  resolve  themselves  into  the  sin- 
gle inquiry,  whether  the  city  of  Knoxville  had  power  to  pass 
the  ordinances  under  which  this  prosecution  is  had.  Eight 
sections  of  the  ordinance  are  set  out  at  length,  but  the  parts 
ne<;e8sary  to  be  noticed  are  in  substance  as  follows:  It  declares 
what  shall  constitute  a  nuisance,  and  includes  such  acts  as 
are  charged  against  the  defendants,  and  provides  that  upon 
conviction  the  accused  shall  be  subject  to  a  fine  not  exceeding 
twenty-five  dollars  for  the  first  offense,  and  in  case  of  a  con- 
tinuance of  the  nuisance  ''  a  fine,  the  amount  of  which  shall 
be  the  aggregate  of  ten  dollars  for  each  day  such  offender  shall 
continue  such  nuisance  after  the  first  conviction,  in  no  case 
exceeding  one  hundred  dollars  and  costs."  It  is  also  pro« 
vided:  "And  in  all  cases  of  conviction  under  this  ordinance, 
whenever  it  shall  appear  to  the  court  that  such  nuisance  ex* 
ists  at  the  time  of  conviction,  the  court  shall  order  and  ad- 
judge the  removal  or  abatement  or  destruction,  as  the  case 
may  require,  of  such  nuisance." 

The  contention  as  to  the  power  of  the  city  to  pass  this  ordi- 
nance is  fully  answered  in  Incorporated  Town  of  Nevada  v. 
ffutchinSy  59  Iowa,  506.  It  has  been  uniformly  held  that 
cities  and  incorporated  towns  have  no  authority  to  pass  ordi- 
nances except  as  conferred  by  statute.    Their  authority  as  to 
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nuisances  is  expressed  in  section  456  of  the  code  as  follows: 
*'  They  shall  have  poirer  to  prevent  injury  or  annoyance  from 
anything  dangerous,  oflensive,  or  unhealthy,  and  to  cause  any 
nuisance  to  be  abated.''  The  acts  with  which  these  defenJ* 
ants  are  charged  are  declared  to  be  a  nuisance  by  section  4039 
of  the  code.  The  power  given  by  section  456  is  to  abate  nui* 
sances.  In  Incorporated  Toum  of  Nevada  v.  Hutchins^  59  Iowa, 
506,  it  was  held  that  the  town  had  no  authority  to  provide,  by 
ordinance,  for  the  punishment  by  fine  of  persons  guilty  of  a 
nuisance.  Following  that,  and  the  cases  therein  cited,  we  hold 
that  the  city  of  Knozville  had  no  authority  to  provide,  by 
ordinance,  for  the  imposition  of  fines  against  persons  commit* 
ting  a  nuisance,  as  defined  in  the  ordinance;  that  the  power 
of  the  city  is  limited  to  providing  for  the  abatement  of  such 
nuisances.  The  power  to  provide,  by  ordinance,  for  the  abaJt- 
ing  of  nuisances  is  a  complete  answer  to  the  appellant's  argu- 
ment that  great  prejudice  would  result  to  the  citizens  if 
nuisances  can  only  be  abated  by  the  slow  processes  of  indict- 
ment or  action  in  equity.  Cities  and  incorporated  towns  have 
power  to  provide,  by  ordinance,  for  the  abatement  of  nui- 
sances,  but  not  for  the  punishment  by  fine  of  those  guilty  of 
maintaining  the  nuisances.  Punishment  must  be  by  indict- 
ment under  the  code. 

2.  It  is  contended  that  although  part  of  the  ordinance  pro- 
viding for  punishing  the  ofiender  by  fine  be  void,  yet  so  much 
as  provides  for  abating  the  nuisance  is  valid.  Santo  v.  StaU^ 
2  Iowa,  165,  63  Am.  Dec.  487,  and  City  of  Keokuk  v.  Keokuk 
N.  L.  Packet  Co^  45  Iowa,  197,  are  cited.  This  question  is  not 
involved  in  the  case  before  us.  The  information  charged  a 
crime,  the  prosecution  was  criminal,  and  for  the  recovery  of  a 
fine;  the  abatement  of  the  nuisance  was  a  mere  incident 
The  mayor  found  that  the  nuisance  had  been  abated,  and 
hence  the  appellant  did  not  then  or  after  ask,  or  was  it  then 
entitled  to  an  order  of  abatement  There  was  nothing  left 
of  the  case  but  to  determine  whether  the  defendants  were  lia- 
ble to  a  fine  under  the  ordinance  for  having  maintained  the 
nuisance  which,  upon  notice,  they  had  abated.  The  question 
not  being  involved  in  the  case,  we  do  not  determine  whether 
60  much  of  the  ordinance  as  provides  for  abating  nuisances  if 
valid  or  not,  but  only  that  the  part  thereof  providing  for  fine 
upon  conviction  was  passed  without  authority,  and  is  void* 

The  jii'iguient  of  the  district  court  is  affirmed. 
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McNiofp  \L  Corporations  «-  Violation  of  Ordtnaitos —  PuniBBinifT.  <^ 
A  city  has  uo  pciwer  to  punish  ilisobedienoe  of  its  ordinanoM  by  fina  or  other 
penal&y  unless  exprsssly  granted  snoh  power:  StnU  ▼.  Bright^  S8  Lr.  Ann.  1} 
58  Am.  Rep.  155;  8l  Paul  r.  LaiiUer,  2  Minn.  190;  72  Am.  Deo.  89;  nnd  notab 
Under  power  to  "  suppress  and  reitnin  **  disorderly  houses,  n  oitj  orbboI 
en%2l  an  ordinance  declaring  the  keepio'^  of  a  dimrlerly  honse  a  misde* 
mennor,  punishable  by  fine  and  imi^risonment:  Citjf  qfCharUam  ▼•  Barber^  M 
Iowa,  360;  37  Am.  Rep.  209. 


Union  Buildiko  Assooiation  v.  Eookfobd  Ins.  Go. 

[8t  Iowa,  6f7.] 

PBAcnoi  OH  Appeal  «- Form  of  Absiq-hsibnt  op  Esbob.  — An  assignment 
of  error  on  the  part  of  the  trial  oonrt  in  exclnding  evidence  of  a  material 
fact  need  not  name  the  witnesses  nor  the  questions  asked  them.  It  li 
sufficient  if  it  specifies  the  fact  and  states  wherein  the  oonrt  erred. 

LitinLAKOB  iv  Fatob  of  Third  Pxbsom  —  Effrot  of.  — When  an  insuraaea 
policy  pro V' idea  that  the  loss  is  payable  to  a  third  person  at  n  mortgagee 
instead  of  the  assured,  it  is  merely  a  designation  of  the  person  to  whom 
it  b  to  be  paid,  and  not  an  assignment  of  the  policy,  or  a  eontract  to 
insure  the  interest  of  the  mortgai(ee,  and  he  oaa  elaim  only  what  the 
originally  i  i4Ui-e.l  U  entitled  to  recover  under  his  ooutraotL 

lasDRASCB  IN  Fa  TOR  OP  Third  Fbrsun  —  NoN*PATMBifT  or  PRCMiaii  — 
E!nx)prEL.  — When  a  fire  insurance  policy  acknowledges  the  receipt  of  the 
payment  of  a  preminm  which  in  fact  has  not  been  paid,  the  fact  that  the 
policy  is  made  out  and  sent  to  the  insured  on  his  express  promise  to 
remit  the  premium  does  not  estop  the  insurer  from  denying  its  validity 
for  uon-payment  of  the  premium  as  against  a  mortgagee  of  the  assured 
to  whom  the  Ices  is  made  payaMe,  a't'iough  he  received  the  policy  from 
t  le  assured  without  notice  of  the  non-payment  of  snoh  premium. 

Action  to  recover  for  loss  under  a  policy  of  fire  insarance 
issued  bjr  the  defendant  company  to  one  George  R.  Moore,  and 
in  which  the  loss,  if  any,  was  made  p:iyuble  to  the  plaintiff 
association,  as  its  interests  may  appear.  Tlie  facts  are  stated 
in  the  opinion.  Judgment  for  the  plaintiff,  and  defendant 
appeals. 

UanhaU  and  Taggat%  and  Sheean  and  MeCam^  for  the  ap- 
pellant 

Remley  and  Ercanbrneh^  for  the  appellee. 

Grangbb,  J.  1.  It  is  ur^ed  by  the  appellee  that  the  ae- 
Bignnjents  of  error  by  appellant  are  not  sufficiently  specific  to 
justify  us  in  a  consideration  of  them.  With  our  view  of  the 
case,  it  is  only  important  that  we  consider  the  fourth,  which 
is  as  follows:  — 

"  The  court  erred  •  •  •  •  in  sustaining  plaintiff*8  objections 
to  the  testimony  and  evidence  offered  by  defendant  tending 
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to  prove  that  the  premiatn  named  in  the  policy  sued  on  had 
never  been  paid  by  plaintiff^  or  by  any  one  else,  nor  any  part 
thereof  and  in  refasing  to  permit  defendant  to  prove  that  no 
part  of  said  premium  had  ever  been  paid;  which  ruling  and 
proceeding  were  prejudicial  to  defendant,  and  to  which  ruling 
and  proceeding  defendant  excepted  at  the  time.'' 

It  is  said  that  this  assignment  ''does  not  state  what  ques- 
tions were  asked,  to  which  the  objections  made  by  plaintiff 
were  sustained,  nor  to  what  witnesses  the  questions  were  puL" 
In  case  of  an  assignment  as  to  the  admission  or  exclusion  of 
evidence,  the  law  does  not  require  that  the  questions  shall  bo 
embodied  therein.  It  is  not  the  province  of  the  assignment 
to  contain  the  part  of  the  record  relied  upon  as  showing  error, 
nor  is  the  name  of  the  witness  of  whom  questions  are  asked 
material.  The  error,  if  any,  consists  in  the  exclusion  of  tho 
evidence  offered  to  establish  a  material  fact  in  issue.  The 
assignment  specifies  the  fact,  and  states  wherein  the  court 
erred,  as  by  refusing  evidence  proper  to  sustain  such  £eicL 
We  think  the  assignment  sufficiently  specific. 

2.  We  have  omitted  from  the  statement  of  the  case  issues 
not  essential  to  the  question  which  we  think  it  important  to 
consider.  The  application  for  the  policy  was  by  letter,  and 
concluded  as  follows:  — 

**If  you  wish  to  renew  at  compact  rates,  you  can  send  re- 
newal to  yours  truly,  and  I  will  remit,  and  am 

**  George  R.  Moore." 

In  pursuance  of  the  application  the  policy  was  sent  from 
Rockford,  Illinois,  to  George  R.  Moore,  at  Oxford  Junction, 
Iowa,  with  a  letter  requesting  him  to  remit  the  amount  of  the 
premium  due,  and  the  policy  was  by  Moore  delivered  to  the 
plaintiff  company.  To  sustain  the  allegation  of  the  answer, 
that  the  premium  had  never  been  paid,  the  defendant  offered 
the  deposition  of  one  Charles  E.  Sheldon,  who  was  secretary 
of  the  company,  in  which  appears  the  following  question: 
**  State  whether  or  not  the  premium  mentioned  in  said  policy 
has  been  paid."  There  was  an  objection  to  the  question  ''  as 
being  incompetent  and  immaterial,  for  the  defendant  is  es- 
topped from  denying  the  receipt  of  the  premium  as  stated  in 
the  policy."  The  court  sustained  the  objection,  and  the  rul- 
ing is  made  a  ground  of  complaint  to  us. 

As  we  view  the  record  and  the  arguments  we  are  biought 
fairly  to  consider  the  question  whetiier  the  defendant  oom- 
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pRnj,  by  iasuing  the  policy  as  it  did,  with  an  acknowiedgmeiA 
of  a  rec«pt  of  the  premiuin,  and  a  Blatenneot  therein  that  the 
*Mosa,  if  any,  is  payable''  to  the  plaintiff  company,  estops  tiM 
defendant,  as  against  the  plaintiff,  from  proving  non-pay  meat 
of  the  preminm.  It  vrill  be  seen  that  the  policy  v»8  not  de- 
livered to  Moore  upon  a  civdit,  but  that  the  parties  to  the 
contract  of  insnrance  intended  it  as  a  cash  transactioa. 
Moore  agreed  to  remit  the  premium  on  Faeeipt  of  the  policy, 
and  the  policy  was  sent  to  him  with  a  direotioa  to  remit 
Until  the  premium  was  paid  there  was  not  a  complete  trane* 
action  between  the  defendant  company  and  Moore;  and  it  is 
not  questioned  but  that,  as  to  Moore,  the  poKcy  would  be  voi4 
if  the  premium  was  not  paid.  It  is  then  a  question  how  tlis 
relation  of  the  plaintiff  company  to  the  transaction  changes 
the  rule  as  to  the  de£sndant  company's  liability. 

The  defendant  company  sent  to  Moore  the  policy  with  the 
words  therein,  "  Loss,  if  any,  is  payable  to  Union  Building 
Association  of  Clinton,  Iowa,  as  its  interest  may  appear." 
Mr.  Flanders,  in  his  work  on  Fire  Insurance,  page  441,  says: 
'*  Where  the  policy  provides  that  the  loss,  if  any,  is  payaUn 
to  another,  to  a  mortgagee,  for  example,  instead  of  the  assured, 
it  is  merely  a  designation  of  the  person  to  whom  it  is  to  be 
onid,  and  is  not  an  assignment  of  the  x>olicy«  Hence,  it  is  the 
(laroage  sustained  by  the  party  ineured,  and  not  by  the  party 
appointed  to  receive  payment,  that  is  recoverable  from  the  in* 
Burera.  The  insurance  being  upon  the  interest  of  the  insured, 
if  he  parts  with  that  interest  before  the  fire,  no  loss  is  sustained 
by  him,  and,  of  course,  none  is  recoverable  by  his  assignee  or 
appointee.  In  other  words  a  policy  made  "payable  to  A,  hi 
case  of  loss,"  is  an  agreemeot  on  the  part  i>f  the  insurers  that 
**  A  "  shall  recover  whatever  the  person  originally  insured  may 
be  entitled  to  receive  in  case  of  loss;  that  is,  it  is  a  contingent 
order  or  assignment  of  what  may  become  doe  under  the  con« 
tract,  and  not  an  absolute  transfer,  by  virtue  of  which  the 
assignee  acquires  the  full  rights  of  An  assignee  of  a  chose 
in  action."  The  rule  thus  etated  has  the  support  of  many 
well-considered  cases.  In  CofrUmeiiUcd  In^  Co.  v.  Mulman^  98 
111.  154,  S4  Am.  Rep.  122,  where  this  principle  in  question  was 
involved,  the  hinguage  above  is  quoted,  and  the  court  says: 
"^  Making  the  loss,  if  any,  payable  to  Holmaa  and  Cox,  mori- 
gagseSy  was  not  an  onsuraBce  rot  their  moI1tg^ge  ntereet  in  the 
praipeiiy,"  The  aapMme  'Conrt  of  Maseaohuaetts  has  repeat- 
edly held  to  such  a  rule.    In  Franklin  Savingi  ImL  v.  Control 
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Jf.  F.  Tn$.  Co.f  119  Mass.  240,  the  plaintiff  was  a  mortgage 
and  the  policy  proyided  that  it  was  to  be  payable,  in  case  of 
loss  or  damage,  to  the  mortgagees  '*as  their  mortgage  claim 
may  appear."    The  policy  was  declared  void  because,  in  vio- 
lation of  its  terms^  the  property  afterward  became  anoccupied. 
The  conrt  says:  *'  It  has  been  repeatedly  held  by  this  court 
that  such  an  indorsement  does  not  operate  as  an  assignment 
of  the  policy,  nor  as  a  contract  to  insure  the  interest  of  the 
mortgagees,  but  that  they  can  claim  only  what  the  party  ori- 
ginally insured  is  entitled  to  recover  under  his  contract."    The 
case  cites  Fogg  v.  Middle9ez  M.  F.  Ina.  Co.^  10  Cush.  337;  Hale 
V*  Mechanic^  M,  F.  Ins.  Co.y  6  Gray,  169;  66  Am.  Dec.  410;  and 
Loring  v.  Manufacturers^  Ins.  Co.j  8  Gray,  28.    Bergson  v.  BuUd^ 
sn'  Ins.  Co.<,  38  Cal.  641,  involves  the  essential  facts  and  the 
principles  that  should  govern  in  this  case.   The  non-liability  of 
the  company  was  held  because  of  a  failure  to  pay  the  premium. 
The  policy  had  been  assigned  and  contained  a  receipt  for  the 
premium.    After  the  assignment  the  company  gave  notice  to 
the  assured  that,  if  the  premium  was  not  paid  by  a  certain 
day,  the  policy  would  be  canceled,  which  was  done.     The 
case,  in  harmony  with  other  cases,  marks  a  distinction  be* 
tween  those  involving  an  assignment  of  the  property  insured 
and  an  assignment  of  the  policy.    In  case  of  a  mere  assign- 
ment of  the  policy  the  case  says:  **The  assignee  cannot  claim 
any  benefit  from  the  fact  that  he  is  a  bona  fide  holder  without 
notice/'    The  notice  referred  to  must  have  been  that  of  the 
non-payment  of  the  premium  for  which  the  policy  contained 
a  receipt    Such  are  the  faot4S  upon  which  the  estoppel  is 
claimed  in  this  case.    In  Orosvenor  ▼•  AUantie  Fire  Ins,  Co,^ 
17  N.  Y.  391,  the  policy  had  issued  to  one  McCarty  with  the 
clause,  '*  Loss,  if  any,  payable  to  Seth  Grosvenor,  mortgagee." 
Afterward  McCarty,  in  violation  of  the  terms  of  the  policy, 
transferred  the  property  so  as  to  defeat  the  policy  as  to  him. 
As  to  Grosvenor  the  court  says:  **  The  mortgagor  must  sustain 
a  loss  for  what  the  insurers  are  liable  before  the  party  appointed 
to  receive  the  money  would  have  a  right  to  claim  it    It  is  the 
damage  sustained  by  the  party  insured,  and  not  by  the  party 
appointed  to  receive  the  payment,  that  is  recoverable  from 
the  insurers."     In  Carpenter  v.  Providence  W.  Ins,  Co.,  16 
Pet  495,  speaking  of  the  assignment  of  a  policy,  the  court 
says:  '*  The  rights  of  the  assignee  under  the  policy  cannot  be 
more  extensive  than  the  rights  of  the  assignor."    Many  oUmt 
authorities  are  of  like  import 
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The  appellee  cites  some  cases  as  holding  a  contrary 
doctrine,  but  we  think,  when  carefully  examined,  they  do 
Dot.  We  notice  two  on  which  we  think  inost  reliance  is 
placed.  In  Baseh  ▼.  Humboldt  etc.  Ins.  Co.,  35  N.  J.  L.  429, 
the  policy  was  sent  to  the  agent  of  the  company  containing  a 
clanse  that  ^*  the  policy  is  to  have  no  effect  until  the  pre- 
niium  shall  havd  been  paid."  The  agent  delivered  the  policy 
to  the  assared  with  the  understanding  that  the  premium, 
with  other  premiums,  should  be  paid.  The  case  holds  that 
evidence  to  show  that  the  premium  was  not  paid  was  incom- 
petent, and  contradicting  the  receipt  in  the  policy;  and  the 
court,  by  Beasley,  C.  J.,  says:  **I  think  when  the  assured  re- 
ceived this  policy  he  had  a  right  to  presume  either  that  the 
agent  had  settled  the  premiums  with  the  company,  or  that 
they  by  their  receipt  intended  to  relinquish  the  clause  requir* 
ing  payment."  The  record  in  that  case  does  not  show  that 
the  company,  in'  sending  the  policy  to  the  agent,  required  a 
payment,  and  from  the  record  that  court  regarded  the  facts 
suflScient  to  justify  the  assured  in  assuming  that  the  payment 
had  been  made  by  the  agent  of  the  company  or  waived.  In 
this  case,  Moore,  in  receiving  the  policy,  acted  directly  with 
the  company,  and  he  knew  that  its  delivery  was  conditional 
upon  his  promise  to  remit  the  premium.  The  policy  was  re* 
tained,  if  the  premium  was  not  paid,  in  plain  violation  of  the 
understanding  of  the  parties,  and  there  is  no  ground  whatever 
for  assuming  either  a  payment  or  a  waiver,  as  held  in  the 
New  Jersey  case.  In  Home  In$.  Co.  v.  Oilman,  112  Ind.  7, 
the  company  sought  to  escape  liability  because  of  non-pay* 
ment  of  the  premium,  when  the  facts  were  that  the  assured 
gave  to  the  agent  of  the  company  a  credit  for  which  the  agent 
agreed  to  pay  the  premiums,  and  'transmitted  the  amount  of 
the  premium  to  the  company  in  due  course."  The  case  holds 
that,  **  for  all  that  appears,  the  assured  was  fully  justified  in 
presuming  that  the  agent  was  authorized  to  make  the  ar« 
rangement  disclosed."  While  the  state  of  the  law  on  this 
subject  is  somewhat  confused  by  a  statement  in  some  cases  of 
abstract  rules,  we  have  found  no  case  in  which  the  party 
designated  in  a  policy  to  which  the  loss,  if  any,  is  made  pay* 
able,  whether  he  be  designated  an  assignee  or  an  appointee  to 
receive  the  money  (both  of  such  terms  being  employed  in  the 
ease),  is  entitled  to  recover,  where,  under  the  facts,  the  as* 
sared  oould  not  The  language  under  which  the  payment 
ean  be  olaimed  and  the  authorities  lead  to  the  conclusion 
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that  the  rights  of  such  a  pafty  depend  on  the  liability  of  the 
company  to  the  assured.     Such  a  liability  being  established, 
the  payment  is  to  be  made  to  the  party  designated  to  reoeiTe 
it    If  this  premium  has  not  been  paid,  the  case  as  to  Moore 
is  this:  The  company,  relying  on  his  promise  to  pay  the  pre* 
mium  on  receipt  of  the  policy,  sent  it  to  him.     No  credit  was 
intended,  nor  had  the  company  reason  to  suppose  he  would 
wrongfully  deliver  it  to  others.     Properly  speaking,  it  waa 
not  a  delivery  to  Moore,  because  not  intended  as  such  withont 
the  payment    The  case  is  not  different  in  principle  from  what 
it  would  be  if  Moore  had  been  present  at  the  office  of  the  com- 
pany and  the  policy  had  been  handed  to  him  with  the  intent 
that  the  premium  would  then  be  paid,  and  he  wrongfully  de- 
tained it  without  payment    We  believe  no  oase  has  or  will 
hold  that  with  such  facts  the  company  would  be  estopped  to 
deny  and  prove  non-payment  of  the  premium.   If  not  estopped 
as  to  Moore,  it  would  not  be  as  to  the  person  entitled  to  re- 
ceive the  loss,  if  any,  in  his  stead.    If  not  estopped,  it  must 
follow  that  the  testimony  was  admissible  to  show  the  fact  of 
non-payment,  and  that  the  court  erred  in  excluding  it 

Believing  that  this  discussion  of  the  case  will  be  a  sufficient 
guide  on  another  trial,  other  questions  need  not  be  considered. 

The  judgment  is  reversed. 

IimvBANOB— DzBmonox  bctwxbs  Amanmm  Pouor  jmd  Makivo 
P^ior  Patabls  to  Thibd  Pbbboii:  Sm  aots  to  Neuf  Torhln*,  Cbu  v.  Haek^ 
16  Am.  Deo.  760. 

iNSXTRAlf OB  —  PbXMIUMS  —  AOKHOWLBDOINO    RbOBIFT    OV— BbTOPPBL. — 

An  aoknowledgment  of  the  reoeipt  of  the  premium  in  a  polioy  of  Urs  insnr* 
BDoe  does  not  estop  the  Insurer,  it  oeems,  from  eliowing  that  the  prominn 
liM  not  in  faot  boon  paid:  Shddm  v.  AOaaOk  tie,  im.  Oo..  2A  H.  Y.  460;  8A 
Am.  Deo.  21S^  and  note;  BracUt^  v.  Potomac  0tc  Iiu.  Oo^  92  Md.  108;  S 
Am.  Bep.  121.  6ee  note  to  Meyer  v.  Knickerbocker  etc  Ine,  Co.^  20  Am.  E8|k 
206;  note  to  LAotum  efe.  In$,  On.  v.  Hoover,  67  Am.  Rep.  61i. 
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Pracitck  09  Afpkai— AssTOKicEifT  OF  Ekbok,  WHIN  WAimK -^Aii  ob> 
jection  that  no  asaignnieiit  of  orrora  hat  be«n  mado  and  filed  oo  appeal, 
not  raised  nntil  after  argument  in  the  appellate  court,  and  then  without 
notioe  to  the  opposing  counsel,  comes  too  late  and  must  be  deemed  to 
haTa  been  waived. 

Pbacticb  oh  Afteal  —  Dismissal  ov  Aitbal.  — The  appellate  court  will 
not  of  its  own  motion  dismiss*  an  appeal  for  failure  to  file  an  assignment 
of  errors  when  the  record  oontains  Imt  a  single  question. 

RxBMTTioHS  —  PuHSiOH  MoNKT.  —  A  horss  obtained  by  a  debtor  in  exchange 
fur  another  purchased  with  pension  money,  and  exempt  from  lery  by 
atatute,  is  also  exempt  to  its  full  valne  when  no  additional  means  are 
invested,  though  such  Talne  is  in  excess  of  the  amount  originally  inTSsted 
m  the  first  horse. 

Eyait  and  Hyatt,  for  the  appellant 
Martin  and  Wamhach^  for  the  appellees. 

RoTHROcK,  J.  1.  On  the  game  day  that  the  eausa  wag 
finally  submitted  to  this  court,  and  after  it  had  been  fully  ar» 
gued,  the  appellees  filed  a  paper  which  contained  a  suggestion 
that  the  appellant  had  not  made  and  filed  an  assignment  of 
errors.  It  is  not  shown  that  this  paper  was  served  on  the  ap- 
pellant  or  on  his  counsel.  If  it  be  regarded  as  an  objection 
lo  the  reoord.  it  comes  too  late,  and,  so  far  as  the  appellee  is 
ooticemed,  the  omission  to  assign  errors  will  be  regarded  as 
wtiired:  Andrews  v.  Burdicky  62  Iowa,  714.  It  is  true  it  is 
held  in  that  case  that  the  court  may,  on  its  own  motion,  en- 
force the  statute  requiring  the  assignment  of  errors  though 
waived  by  the  parties.  In  most  cases  appealed  to  this  court, 
there  are  numerous  questions  inyolved,  and  in  such  cases  we 
would  have  no  hesitancy  in  dismissing  the  appeal  on  our  own 
motion,  if  errors  are  not  assigned;  but  as  the  statute  (Code, 
gee.  3183)  merely  provides  that ''  the  appellee  may  have  the 
«ppeal  dismissed,"  unless  good  cause  be  shown  for  a  failure  to 
•esign  errors,  we  do  not  feel  called  upon,  on  our  own  motion, 
lo  dismiss  the  appeal  in  this  oase.  The  record  contains  a  sin- 
gle question,  and  no  assignment  of  error  is  really  necessary  to 
miable  the  court  to  determine  the  very  point  in  issue. 

S.  The  amount  in  controversy  does  not  exceed  one  hmi- 
4nA  dollan,  and  the  appeal  oomes  to  us  by  a  certificate  of 
liie  trial  judge,  which  is  in  these  words:  ^  It  is  hereby  oerti- 
tliat  the  following  qmestion  of  law  is  involved  in  the  de» 
of  the  above-entitled  cause,  upon  which  it  is  desirable 
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to  have  tbe  opinion  of  the  Bupreme  court,  vis.:    The  defend* 
ant,  James  A.  Hill,  is  a  pensioner  of  the  United  States,  and  a 
resident  of  the  State  of  Iowa,  and  has  been  for  more  than  ten 
years  last  past    That  in  the  month  of  January,  1888,  he  pur- 
chased a  horse  for  $65,  the  entire  purchase  price  of  which  he 
paid  out  of  moneys  received  as  such  pensioner.    Thereafter 
he  made  an  even  exchange  of  said  horse  for  another,  which  it 
is  agreed  is  now,  and  was  at  the  time  of  the  levy  of  the  at- 
tachment in  this  action,  worth  $125.    Is  the  defendant  enti- 
tled to  the  horse  last  mentioned,  as  exempt  property,  under 
section  4305,  McClain's  Code,  being  section  1,  chapter  23,  of 
Laws  of  the  Twentieth  General  Assembly;  or  has  the  creditor 
a  right,  in  an  action  at  law,  to  have  the  property  sold,  and  the 
excess  over  the  amount  originally  invested  by  the  pensioner 
subjected  to  the  payment  of  his  debt?" 

The  section  of  the  code  referred  to  in  the  certificate  is  as 
follows:  ''AH  money  received  by  any  person  resident  of  the 
state  as  a  pension  from  the  United  States  government,  whether 
the  same  shall  be  in  the  actual  possession  of  such  pensioner, 
or  deposited,  loaned,  or  invested  by  him,  shall  be  exempt  from 
execution  or  attachment  or  seizure  by  or  under  any  legal  pro* 
cess  wliatever,  whether  such  pensioner  shall  be  the  head  of  a 
family  or  not." 

If  the  defendant  had  not  traded  horses,  but  had  kept  the 
one  first  purchased  for  $65,  and  paid  for  with  pension  money, 
the  horse  would  have  been  exempt.  No  additional  money  from 
any  source  is  invested  in  the  horse  in  controversy.  The  whole 
investment  in  this  horse  was  pension  money.  It  is  true  it  was 
not  a  direct  investment;  but  construing  exemption  laws  lib- 
erally, as  we  always  do,  we  think  there  should  be  no  partition 
of  this  horse  between  the  pensioner  and  his  creditors.  The 
result  of  such  a  construction  of  the  statute  would  be  to  com- 
pel the  pensioner  to  retain  the  identical  horses,  cows,  and 
other  property  purchased  with  his  pension  money,  or  to  pre- 
vent him  from  investing  it  in  any  property.  The  horse  in 
question  is  exempt  to  the  extent  of  the  pension  money  invested 
in  him;  and  because  the  pensioner  may  have  made  a  good 
trade,  and  procured  a  horse  worth  more  than  that  amount, 
appears  to  us  to  be  no  reason  for  ordering  the  horse  to  be  sold, 
and  the  pensioner  paid  his  pension  money  back,  and  the  bal- 
ance paid  to  his  credit  It  is  conceded  by  the  certificate  that 
the  money  invested  in  the  horse  is  exempt,  hot  that  because 
he  is  of  more  value  than  the  pension  money  the  exoess  of  such 
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▼aloe  is  not  exempt  It  seems  to  us  tbis  rale  would  require 
pensioners  to  be  careful  tbat  thej  did  not  invest  the  exempt 
money  in  property  worth  more  than  the  money  paid  for  it. 
There  is  nothing  in  this  opinion  inconsistent  with  the  case  of 
Diainond  ▼.  Palmer^  79  Iowa,  578.  In  that  case  it  was  held 
by  a  majority  of  the  conrt  that,  where  a  pensioner  paid  for 
the  services  of  a  stallion  with  pension  money,  it  gave  him  an 
exempt  interest  in  the  colts,  the  dams  of  the  colts  being  ex- 
empt because  purchased  with  pension  money.  In  the  case  at 
bar  the  horse  in  question  represents  pension  money,  and  noth* 
ing  else.  There  was  not  one  cent  of  any  other  money  in- 
vested in  him. 
Reversed.  ^__^ 

BxBHPTToirs — Pbopbrtt  Poborasbd  wttr  Pbnsiox  Momnre— WHBTHia 
RxEMFT.  —  For  a  diMmMion  of  this  rabjeet^  lee  Oram  v.  Brovm^  81  Iow«, 
844;  S5  Am.  Sk  Rep.  601,  and  note;  aUo  cztond«d  aoto  to  RtmelU  v. 
Bkodu,  2  Am.  St.  Rep.  690. 
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pBn  th«  title  or  the  right  to  the  proceeds  of  the  property^  but  it  makos 
the  indorsee  a  eoUeotiug  agent  or  trnstee  of  the  holder. 
Nmotiablb  Instrumbnts.  —  Ck>LLEcriNa  Aobht  to  Whom  a  Bill  of  Ex- 
ORANOB  18  Sbmt  TO  Prooubb  rra  AocBPTANCB,  accompanied  hy  a  bill  of 
lading,  is  on  the  acceptance  of  such  bill  anthorised  to  snrrender  the  bill 
of  ladiug  in  the  absence  of  instructions  to  the  contrary,  and  the  drawee 
naay  refuse  to  aooept  unless  the  bill  of  lading  is  surrendered. 

W.  8.  Benedict^  for  the  appellants. 

Branch  K.  MUUr  and  Henry  0.  Jfilbr,  for  the  appellee. 

Brbaux,  J.  This  ia  an  action  by  plaintifTs,  a  firm  m  Phiia- 
delphia^  against  this  defendant  to  recover  the  yalue  of  Bfty 
barrels  of  whisky  sold  by  them  to  Oppenheimer  A  Co.  The 
latter  directed  the  plaintiffs  to  draw  on  them,  payable  in  New 
Orleans^  at  one  day's  sight,  for  the  purchase  price.  The 
whisky  was  in  a  bonded  warehouse^  for  which  plaintiffs  held 
oertifloates. 

They  drew  on  the  pnrchasers  and  attached  their  warehonse 
receipts  (indorsed  by  them)  to  the  bill,  which  was  handed  to 
the  First  National  Bank  of  Philadelphia,  which  sent  it  with 
the  receipts  to  the  defendants  for  collection.  The  letter  was 
brief,  and  did  not  notify  the  collecting  agent  to  retain  the  re- 
ceipts on  acceptance  of  the  draft  In  compliance  with  usage 
the  draft  was  left  with  the  drawees  for  examination,  and  it 
was  returned  by  them  with  their  acceptance,  and  they  retained 
the  warehouse  receipts.    The  acceptors  sold  these  receipts. 
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Tbe  draft  was  retamed  bj  the  collecting  agent  to  the  Phil** 
delphia  bank  tinpaid. 

Plaintiflb  allege  that  the  illegal  delivery  of  theee  warehonse 
eertificates  by  the  defendants  enabled  the  draweee  to  perpe- 
trate a  fraud  upon  their  rights.  Testimony  was  admitted  for 
the  purpose  of  proving  the  local  usage  and  custom  of  collect* 
log  banks  in  matter  of  retaining  or  delivering,  after  the  ac- 
ceptance of  drafts,  bills  of  lading,  or  warehouse  certiBcaites 
attached.  Two  of  the  witnesses,  cashiers^  testify  that  it  is  the 
custom  of  business  houses  to  surrender  all  evidences  of  own- 
ership  annexed  to  the  draft  immediately  after  its  acceptance, 
unless  instruction  is  given  not  to  deliyer  them  before  its  pay- 
ment Three  other  witnesses,  also  cashiers,  testify  that  their 
respective  banks  would  not  deliver  the  warehouse  certificates 
or  bills  of  lading  attached,  on  the  acceptance  of  the  drait, 
unless  so  instructed  by  the  party  by  whom  sent. 

The  sale  had  been  agreed  upon.  The  remaining  conditions 
to  perfect  it  were  the  acceptance  of  the  draft  by  the  drawees 
and  the  transfer  of  the  thing  sold  into  the  possession  of  the 
buyer.  The  seller  is  bound  to  deliver  the  thing  which  he  sells 
whether  sold  for  cash  or  on  credit;  in  case  of  non-delivery  the 
seller  is  liable  to  damages,  if  any  be  thereby  occasioned.  The 
term  given  for  payment  will  not  release  the  vendor  from  his 
obligation,  unless  since  the  sale  the  buyer  has  become  a  bank- 
rupt or  is  in  a  state  of  insolvency.  The  insolvency  of  the 
drawees,  at  the  time  of  the  acceptance  of  the  drafts,  is  not  an 
issue  of  the  case.  The  allegation  and  the  proof  do  not  raise 
that  question. 

It  is  the  duty  of  the  collecting  agent,  immediately  after  re* 
ceivin^  a  bill  for  collection,  to  take  the  steps  necessary  to  its 
prompt  acceptance,  and  if  the  instrument  be  not  accepted,  he 
must  take  the  necessary  steps  to  fix  the  liability  of  the  drawee. 

If  he  fails  he  becomes  liable.  In  order  to  obtain  the  a^ 
eeptance  of  the  drawee,  should  he  decline,  unless  there  are 
conditions  to  the  contrary,  of  which  he  is  advised,  he  must 
deliver  the  warehouse  receipts  attached.  If  lie  retains  them, 
he  fails  to  make  the  delivery  of  the  property  the  seller  is 
bound  to  make.  He  retains  the  property  without  any  in- 
struction from  the  seller.  Without  delivery  of  this  property 
the  drawee's  acceptance  would  be  without  consideration  and 
his  draft  would  be  jriaced  in  commerce  without  his  having 
received  anything.  The  acceptance  of  tiie  draft  makes  the 
inwee  the  principal  debtor.    As  this  draft  was  made  payalile 


3S4         Moors  v.  Louisiana  National  Bank.    [Looudanay 

one  day  after  sight,  with  the  three  days  of  graoe,  it  was  de- 
mandable,  as  to  its  payment,  in  foar  days.  It  was  not  a  eash 
sale;  the  records  do  not  disclose  that  the  contract  implied  a 
sale  for  cash. 

Plaintifif 's  counsel  argues  as  if  it  was  an  unavoidable  infer- 
ence that  should  hare  controlled  the  action  of  the  defendant. 
The  general  purpose  of  the  law  of  negotiable  paper  and  the 
good  of  commerce  require  exactness  and  certainty.    The  oon« 
tract  is  well  defined.    It  must  be  executed  promptly  and 
accurately.    A  sale  on  credit  will  not  giro  rise  to  the  pre- 
sumption of  an  intended  cash  sale.    The  restricted  indorse- 
ment is  relied  upon  by  plaintiffs.     The   indorsement   for 
collection  does  not  pass  the  title  or  the  right  to  the  proceeds 
of  the  paper,  but  it  makes  the  indorsee  or  collecting  agent  the 
trustee  of  the  holder,  and  as  such  he  cannot  be  rendered  li- 
able if  he  complies  with  an  agreement  made  manifest  by  the 
contract. 

From  Tiedman  on  Commercial  Paper,  p.  494,  new  copy: 
'*  But  where  the  bill  of  exchange  is  made  payable  in  the  future, 
In  the  absence  of  special  agreement  the  bill  of  lading  is  to  be 
delivered  to  the  vendee  upon  his  acceptance  of  the  bill  of  ex- 
change according  to  its  tenor;  and  the  holder  cannot  insist 
upon  holding  it  until  the  bill  of  exchange  is  paid.    The 
drawee  of  the  bill  of  exchange  may  refuse  to  accept  unless  the 
bill  of  lading  is  surrendered.^'    It  was  held  in  NcUional  Bank 
▼.  MerchanU*  Bank,  91  U.  S.  92,  an  analogous  case,  that  in  the 
absence  of  instruction  the  plaintiff  in  error  was  justifiable  in 
having  surrendered  the  bills  of  lading  annexed  to  the  bill  on 
acceptance.    It  is  difficult  to  conceive  of  any  other  meaning 
of  the  bill.    We  abbreviate  from  that  opinion:  If  the  drawee 
had  given  a  promissory  note  for  the  goods,  payable  at  the  ex* 
piration  of  the  stipulated  credit,  it  is  clear  that  the  vendor 
could  not  retain  possession  of  the  property  after  receiving  the 
note  for  the  price.    The  consideration  of  the  sale  is  the  note. 
The  acceptor  of  a  bill  of  exchange  stands  in  the  same  position 
as  the  maker  of  a  promissory  note.    If  he  is  denied  possession 
until  payment,  the  transaction  ceases  to  be  what  it  was  in* 
tended,  and  is  converted  into  a  cash  sale. 

The  purchaser  of  property  on  credit  has  a  right  to  immedi- 
ate possession,  unless  there  be  a  special  agreement  that  it 
shall  be  retained  by  the  vendor.  Such  an  agreement  is  not 
to  be  presumed.  The  collecting  agent  has  no  right  to  assume 
that  the  vendee's  term  of  credit  expires  before  he  has  the 
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goods,  and  require  him  to  accept  the  vendor's  draft  and  rely 
upon  bis  engagements  to  deliver  at  a  future  time.  With  ref- 
erence  to  the  authority  of  the  agent,  who  was  intrusted  (as 
was  the  agent  in  the  case  at  bar)  with  a  draft  **for  collection," 
the  court  holds  that  the  instruction  means  simply  to  rebut 
the  inference  from  the  indorsement  that  the  agent  is  the  owner 
of  the  draft;  that  the  instruction  was  to  collect  the  money, 
and  if  the  drawee  is  not  bound  to  accept  without  surrender, 
it  is  the  duty  of  the  agent  to  make  the  surrender.  ^The 
drafts  were  all  time  drafts."  One  was  drawn  at  sight,  but  in 
in  Massachusetts,  says  the  court,  such  drafts  are  entitled  to 
grace,  and  in  consequence  the  court  classes  it  as  a  time  draft. 
In  Lanfear  v.  Blossmany  1  La.  Ann.  148,  45  Am.  Dec.  76,  it 
was  decided  that  the  holder  of  a  bill  of  exchange  cannot,  in 
the  absence  of  proof  of  any  local  usage  to  the  contrary,  or  of 
the  inaminent  insolvency  of  the  drawee,  require  the  latter  to 
accept  the  bill  of  exchange,  and  he,  as  holder,  retain  the  bill 
of  lading  attached.  The  decision  is  favorably  commented 
upon  by  Justice  Strong,  the  organ  of  the  court  in  the  case  to 
which  we  have  referred. 

It  is  pleaded  that  plaintifif's  claim  is  sustained  by  the  local 
custom  of  merchants,  and  testimony  was  heard  in  support  of 
the  plea.  The  principal  upon  which  such  evidence  is  to  be 
considered  is  that  the  parties  meant  when  they  sent  the  draft 
to  let  the  collecting  bank  follow  the  local  custom  and  usage, 
and  that,  therefore,  instructions  were  unnecessary.  It  is  not 
proven  that  plaintiffs  knew  of  any  such  local  usage  and  cus- 
tom, nor  is  it  at  all  manifest  that  there  is  any  local  custom  as 
contended  by  plaintiffs.  Analysis  of  the  testimony  leads  to 
the  conclusion  that  it  is  not  customary  to  retain  warehouse 
receipts  and  bills  of  lading  attached  to  time  drafts,  after  ac- 
ceptance. The  individual  instances  proven  do  not  have  the 
force  of  custom.  They  are  not  the  results  of  acts  repeated 
^  which  have  acquired  the  force  of  a  tacit  and  common  con- 
eent":  C.  C.  8.  It  is  not  the  settled  custom.  If  it  were,  it 
would  be  inconsistent  with  jurisprudence  established  by  a 
number  of  trustworthy  decisions  which  exclude  such  a 
custom. 
The  judgment  appealed  from  is  affirmed  at  plaintiff's  cost 

WuOTf  ABLB  IVSTRITMBSfTS.  —  Ah   lNDOf»K!lfB!CT  FOR  OoLLBCnOST  IS  not  » 

ftnuttfer  of  th«  titl«  to  the  indorsee,  bat  merely  oootftitutee  him  the  agent  of 
the  iodoreer:  National  Butchen  etc  Bank  r.  Hubhelt,  117  N.  Y.  384;  15  Am. 
St  Rep.  616;  Freemant  NaL  Bank  v.  National  Tube  Worke  Co.,  151  Mass. 
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41%  11  Am  8t  Bafk  401;  Mmm^iatttmm^JfaL  Bmk  r.  OimUmaUai  Ba»\  Um 
Maan  568;  18  Am.  St.  Rtpi  589. 

Box  or  SxauvoB  Aooohpakixd  bt  Bill  ov  Ladivo.  —  Thai  th«  drawee 
•C  tiM  hill  ol  •zehaiige»  under  the  giTen  eureamstanoea,  may  refuse  to  accept 
it  aaleH  die  bill  of  ladiog  ia  aarreadered.  Beenu  a  neceisary  oomplement  to 
the  adaittod  pmeiple  that  the  bnyer  to  whom  a  hill  of  exchange  for  the  price 
k  indeeed  for  neoeptanoe^  together  with  the  hill  of  lading,  easnot  retain  the 
hoi  of  lading  nnleai  he  aooepta  the  hill  of  exchange]  See  Marine  Bank  ▼• 
rrvH  48  N.  7. 1  •  eiting  Bank  </  BoeheaUr  t.  Jomm,  4  H.  7.  497. 
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Baui  or  Bosnma.  — Thb  Good-will  is  thb  Fatok  which  the  manage- 
■Mttt  of  the  bnainees  wins  from  the  public  and  the  probability  that  all 
eustomers  will  continue  their  patronage.  It  is  the  chance  or  probability 
that  CBstoei  will  bo  had  at  a  certain  place  of  boeiness  in  oonsegnence  d 
the  wny  that  Im sinews  haa  been  previonsiy  carried  on* 

SaLB  or  Basiasss  bt  Rktikinq  Pabtitbb  without  ant  Stiptjlatiob  ooii* 
CKBif i!Co  Good-will  oouTeys  simply  the  advantage  which  an  established 
bnsinees  possesMs  over  a  new  enterprise.  It  does  not  include  a  stipula- 
tion that  the  business  shall  continue  to  have  the  benefit  oi  the  name, 
repntation,  or  eervieee  of  the  retiring  partner.  It  transfera  only  eo 
much  of  the  cnstom  aa  will  continue  notwithstanding  his  retirement 

Salb  of  Businbss  WfTH  THB  GooD-wiLL  secures  to  the  purchaser  the  right 
to  continue  the  old  business  at  the  old  stand  with  the  probability  in  hia 
favor  that  the  customers  will  continue  to  go  there. 

TBADB-ltAMB.  —  EVBRT  HaB  HAS  TSB  RiOHT  TO    USB  HB   OWH  KaICB  in 

his  own  business,  though  he  may  interfere  witii  or  injure  the  buainoH  d 
another  having  the  same  name,  provided  he  does  not  resort  to  any  arti- 
fice or  contrivance  for  the  purpoee  of  producing  an  impreasion  \hat  the 
establishments  are  identical,  nor  do  anything  calculated  to  mislead. 

SaU  or  Bl7:lIHBS8  AHD  GoOD-WlLL  THBRBOF  DOBS  HOT  IVOLUDB  TSB  RiOHt 

TO  U&B  THB  VsHDOiB's  Namr,  and  he  is  therefore  entitled  to  an  injun^ 
tion  to  prevent  such  use  by  the  vendee. 

Tbadb-marks  and  Kahbs. — Thb  DisTXHonoB  BBFWBBN  ▲  Tradb-mark 
a:id  A  Tradb-namb  is,  that  the  former  owes  its  existence  to  the  faet 
that  it  is  actually  affixed  to  a  vendable  commodity,  whereas  the  lattsr 
ia  a  mere  property  allied  to  the  good-will  of  the  bosineea. 

Salb  of  Bosinbss  —  Right  to  Usb  VsiiDOR'a  Nakb.  — If  the  proprietor 
of  a  hotel  commonly  known  by  his  name  sells  the  hotel  and  busiuesi 
and  good- will  thereof,  this  doee  not  involve  the  right  to  continue  the  use 
of  his  name  in  oonnection  with  each  hotel,  and  if  such  nse  is  attempted, 
he  is  entitled  to  injunction  to  prevent  its  continuance, 

Bwi^  Dinkelspiel  and  Hart^  for  the  appellant. 

Bernard  McCloikey^  for  the  appellee. 

Watkinb,  J.     For  many  years  the  plaintiff  in  this  suit  was 
engaged  in  the  conduct  and  management  of  a  hotel,  which 
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vaa  kept  in  a  reatod  boildiog  oa  Uagasiae  Straet,  ia  tb»  rity 
of  Naw  Orleans.  It  was  kept  on  what  u  popularly  koowa  sm 
Um  Earopeaa  plan*  i.  %^  rooms  and  lodgiiig  without  board. 
While  thiia  eoadaoied,  thia  hotel  waa  cuatonaariljr  aCyl^d  and 
deDomioated  th#  "Hotel  Vonderbank,"  or  "Vouderbaak 
Hotel."  While  thua  conducting  said  hotel,  the  piaintifi*  was 
alao  engaged  in  a  business  on  Comaiou  Street,  in  said  citjr, 
between  Gamp  and  St.  C barks  Streets,  under  the  name  and 
stjle  of  *'  Cafe  Restaurant  Vonderbank,"  which  consisUd  of  a 
bar-room,  or  8akxm,and  TOstauraut  and  a  few  rooms  for  lodgers. 

Plaisitiff  represents  that  the  theory  upon  which  he  eon* 
dueled  the  two  Imsinesses  was  that  his  hotel  on  Magasiae 
Street  was  to  be  a  boarding-place  for  the  piitross  of  bis  res- 
taurant—  the  two  being  conducted  cooperatively;  that  in 
April,  18S9yhe  made  a  sale  of  the  place  to  Charles  Dormetser, 
who  carriad  4MI  the  business  for  some  tin^  thereafter,  tliough 
nMucceaafolIy,  aad  assigned  it  to  his  creditora  An  arrange- 
ment was  made  whereby  it  was  eooveyed  to  the  defendant. 
Under  the  administration  of  Dormetser  and  Schaiidt,  the 
hotel  waa  operated  as  it  had  been  by  the  plaintiff,  aader  the 
same  ^  Hotel  Vonderbank  "  or  ''  Vonderbank  Hotel,**  and  he 
complains  that  it  was  done  in  plain  violation  of  his  lights  and 
much  to  the  detriment  and  injury  of  hie  business  as  a  restam^ 
fmieur.  Denying  that  defendant  required  or  has  the  right  to 
enjoy  that  privilege,  petitions  enjoined  his  further  use  ol  his 
name,  claiming  damages,  and  from  an  adverse  judgment  he 
prosecutes  this  appeal. 

The  ground  on  which  the  defendant  resists  the  plaintiff's 
demaiKis  is,  that  by  his  purchase  from  Dormetser  he  acquired 
all  the  right,  title,  and  interest  of  said  vendor  in  and  to  the 
"Hotel  Vonderbank"  or  "Vonderbank  Hotel,"  situated  on 
Uagaune  Street,  including  the  good- will  of  the  business  and 
establishment,  and  particularly  such  good-will  as  said  vendor 
acquired  from  the  plaintiff,  including  the  name  or  style  of 
said  hotel,  which  be,  as  a  purchase^  is  of  right  entitled  to  use 
and  enjoy. 

Plaintiff  admits  and  claims  that  he  sold  to  Dormeizer  "the 
shelving,  counters,  tables,  crockery,  beds  and  bedding,  and  ail 
other  movable  eSects  in  the  building  known  as  the  '  Vonder- 
bank Hotel'  (or  *  Hotel  Vonderbank^),  situated  on  Magazine 
Street  •  •  •  •  and  used  in  connection  with  his  business,  now 
the  property  of  said  Vonderbank,  together  with  the  good-will 
of  said  Vonderbank  in  and  to  said  business." 

AK.  ST.  &£P.,  Vox*  XXX XL  -*  22 


838  VoNDSRBANK  V.  ScHMiBT.  [Louisiana, 

The  business  of  which  the  pliuntiff  is  now  the  proprietor, 
as  he  was  at  the  time  of  his  sale  of  the  hotel,  is  styled  and 
advertised  as  **  Mathieu  Vonderbank,  proprietor  of  Vender- 
bank's  Caf($  and  Restaurant,"  situated  at  Nob.  126, 128,  and 
180  Common  Street.  It  is  further  admitted  and  conceded 
that  at  the  date  of  these  transactions  the  hotel  was  a  going 
concern  in  full  operation  as  the  ^'Vonderbank  HoteV'  or 
^  Hotel  Vonderbank/'  and  that  it  is  so  now. 

It  is  of  an  interference  with  his  restaurant  business  that 
plaintiff  complains,  on  account  of  defendant's  improper  and 
unlawful  use  of  his  name  in  the  style  of  his  hotel.  Neither 
in  the  sale  of  plaintiff  to  Dormetzer,  nor  in  that  of  the  latter 
to  defendant,  is  there  any  mention  of  the  name  **  Hotel  Von* 
derbank  "  as  a  factor  in  the  contract,  it  only  appearing  from 
the  two  acts  of  sale  that  there  was  conveyed  all  the  movable 
property  belonging  to  the  hotel  situated  in  the  building  known 
as  the  Hotel  Vonderbank,  on  Magazine  Street,  together  with 
the  good- will  of  said  Vonderbank,  and  subsequently  of  Dor* 
metzer,  in  and  to  said  premises. 

On  this  state  of  facts  the  only  question  raised  is  whether, 
under  Dormetzer's  purchase  from  Vonderbank,  and  his  sale 
to  Schmidt,  including  specifically  the  good-will  of  the  hotel 
establishment,  the  latter  acquired,  and  is  entitled  to  use,  the 
name  ^  Hotel  Vonderbank  "  or  ^  Vonderbank  Hotel "  as  the 
style  of  his  hotel.  This  must  be  determined  by  the  true  mean- 
ing of  the  term  good-will  as  it  is  employed  in  commercial 
transactions.  We  have  been  referred  to  only  three  cases  in 
our  own  reports  in  which  the  subject  has  been  discussed,  bat 
in  neither  of  which  was  discussed  the  particular  question  we 
have  here,  i.  e.,  what  passes  by  the  term  good-will  in  an  act  of 
sale. 

The  cases  referred  to  are  the  following,  vis.:  Wint»  ▼•  FoyC, 
8  La.  Ann.  16;  Succession  of  Jonme^  21  La.  Ann.  891;  Berga^ 
mini  v.  Bastian,  85  La.  Ann.  60;  48  Am.  Rep.  216. 

In  treating  of  the  good-will  of  a  market  stall  the  court  said 
in  the  second  case  that  it  is  ^  understood  (to  be)  the  run  of 
custom  which  the  transferrer  had  attained  by  the  patronage 
of  his  friends  resorting  to  his  stand  to  purchase,  and  generally 
from  the  reputation  his  stand  had  acquired  as  one  at  which 
good  and  wholesome  meats  are  sold,  and  where  customers 
wore  accommodated  and  fairly  dealt  with/'  This  definition 
appears  to  have  been  paraphrased  from  that  of  Judge  Story, 
which  is  frequently  quoted  by  judges  and  authors:  Story  on 
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PartnerBhip,  sec.  99;  8  Am.  &  Bng.  Ency.  of  Law,  1366,  in 
which  brief  quotations  from  English  adjudications  are  found. 
The  third  of  the  three  cases  above  referred  to  treated  of  au 
act  of  sale  of  an  eating-house  at  No.  21  Royal  Street,  city  of 
New  Orleans,  which  contained  no  stipulation  of  good-will  hav- 
ing been  conveyed,  the  plaintiff's  complaint  being  that  his 
vendor  had  soon  afterward  begun  a  similar  business  at  No.  18 
Royal  Street,  in  violation  of  his  contract;  but  the  court  sub- 
stantially  held  that  inasmuch  as  there  was  no  stipulation  in 
the  contract  that  the  vendor  should  not  resume  business  in 
luB  own  name,  the  injunction  should  be  dissolved.     We  have 
referred  to  those  decisions  for  the  sole  purpose  of  showing 
that  our  own  jurisprudence  affords  no  light  on  the  present 
controversy,  and  of  illustrating  the  necessity  of  looking  into 
the  decisions  of  other  courts  and  the  opinions  of  text-writers 
for  the  correct  solution  of  it;  and  we  make  the  following  quo- 
tations as  conveying  a  clear  idea  of  what  good-will  is.    For 
instance,  the  Michigan  court  says  in  Chittenden  v.  Witbeeh,  50 
Mich.  401:  '*  Good-will  has  been  defined  by  this  court  to  be 
the  favor  which  the  management  of  a  business  wins  from  the 
public,  and  the  probabilily  that  all  customers  will  continue 
their  patronage,"  or,  as  stated  by  Lord  Eldon  in  CrutttoeU  v. 
Lye^  17  Ves.  835,  say  the  court,  ^*  the  probability  that  old  cus- 
tomers will  resort  to  the  old  place."    The  same  court  say  in 
WUliama  v.  Farrand,  88  Mich.  478:  *'  Good-will  may  be  said 
to  be  those  intangible  advantages  or  incidents  which  are  im- 
personal, so  far  as  the  grantor  is  concerned,  and  attach  to  the 
thing  conveyed.    When  it  consists  in  the  advantage  of  loca- 
tion, it  follows  an  assignment  of  the  lease  of  the  location." 
Or,  as  was  previously  said  by  that  court  in  the  Chittenden  case: 
^  Good-will  attaches  to  the  property,  and  in  case  of  a  lease  it 
belongs  to  the  lessee  only  during  its  continuation.  •  .  .  The 
claim  to  an  interest  in  the  good-will  is  inseparable  from  the 
claim  to  an  interest  in  the  lease,  and  when  one  falls  the  other 
falls  with  it"     To  a  like  effect  is  the  opinion  of  the  same 
court  as  expressed  in  Myers  v.  Kalamazoo  Buggy  Co,j  54  Mich« 
216;  62  Am.  Rep.  811. 

A  standard  author,  in  his  treatise  on  trade-marks,  discusses 
and  defines  good-will  as  an  analogous  right,  and  quotes  with 
approval  the  expressions  of  various  English  judges  on  the 
subject.  Thus:  *' There  is  considerable  difficulty  in  defining 
accurately  what  is  included  under  the  term  good  will.  It  seems 
lo  be  that  species  of  connection  in  trade  which  induces  cus- 
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temen  to  deal  with  a  particalar  fiLrm  ":  Wedderburu  v.  W^A- 
derbum^  22  Beav.  84.  It  is  the  chance  or  probaJLilitj  that 
euetoin  wiU  be  had  at  a  oartain  place  of  biuiineac^  in  oooae- 
queooe  of  the  way  ia  which  that  buainesa  has  faeea  previoualj 
carried  aa":  JSn^Iand  ▼.  DouM^,  &  Beav.  26SL  ''  It  may  be 
deecribed  to  be  the  advantage  or  benefit  which  is  acq4uced  by 
an  establishmeat  beyoKid  the  mere  value  of  the  capital  atock, 
fhndsi  or  property  employed  thereia,  in  consequence  of  Uie 
general  public  patronage  and  eneouragemoat  which  it  receives 
bom  constant  or  habitual  customers  on  account  of  its  local 
position  or  oominoa  celebrity/'  etc.:  Story  on  Partner&lyp^ 
aec.  90;  Biro«ne*s  Law  of  Trade-marks,  sees.  525,  526. 

In  further  illustration  of  this  principle  we  have  selected 
the  foUowiog  paragraph  from  WMians  v.  Farrand^  S&  Mich. 
473,  as  giving  a  careful  analysis,  from  a  commercial  point  of 
view,  of  what  passes  by  an  act  of  sale  containii^  no  atipul*- 
tkm  of  good- will,  vis.:  "A  retiring  partner  conveys  "  —  with- 
ODt  stipulating  good-will  —  in  addition  ^'  to  his  interest  in  the 
tangible  effects,  simply  the  advantages  that  an  establiahed 
business  possesses  over  a  new  enterprise.    The  old  business 
is  an  assured  success,  the   new  An  experiment     The   old 
business  is  a  going  business  and   produces  its  accustomed 
profits  on  the  day  after  its  transfer.    It  is  capital  already  in- 
vested    and  earning   profits.     The   continuing   partner    gets 
Iheee  advantages.     The  new  business  must  be  built  up.     The 
capital  taken  out  of  the  old  coiK)ern  will  earn  nothing  ior 
months,  and  in  all  probability  the  first  year's  business  will 
show  loss  instead  of  profit     For  a  time,  at  least,  it  is  capital 
awniting  investment,  or  invested  earning  nothing.    The  retir- 
ing partner  takes  these  chances,  or  advantages.    He  does  not 
agree  that  the  benefit  derived  from  his  connection  with  the 
business  shall  continue.     He  does  not  agree  that  the  old  busi- 
ness shall  continue  to  have  the  benefit  of  his  name,  reputation, 
or  service;  nor  does  he  guarantee  the  continuance  of  that  pat^ 
ronage  which  may  have  been  attracted  by  his  name  or  repu* 
tation.     He  does  not  pledge  a  continuance  of  conditions.     He 
takes  out  of  the  business  an  interest  that  be  contribttted  to 
the  success  of  the  business.    He  sells  only  thoas  advantages 
and  incidents  whieh   attach  to  the  property  and  locatioii, 
rather  than  tliose  which  attach  to  the  person  of  the  vendor. 
He  sells  only  so  much  of  the  custom  as  will  continue  in  spite 
of  his  retirement  and  activity.    He  sells  probabilities  and  not 
assurances.'' 
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As  a  eoroBary  of  the  fbrcgomg  apfHiwu  an  ««tr»el  maj  tw 
pfoperfy  selected  from  that  of  the  Corrneelicat  oomi  in  CMve^i 
▼.  B€ibeoek  etc  Mfg.  Co.y  54  Comt.  138,  ki  refereno#  to  wIm4 
paoMod  by  ft  tnM  of  rale  of  goods,  etc.^  a^eompainied  bf  a 
transfer  of  the  good-wiH  vnorefy,  ra.r  ^Bf  parekflHsing  the 
good  win  merely  Cottrel}  seoored  flie  Tight  to  eoiidnct  tlie  old 
besineoB  at  4ie  oU  stand,  with  tl»e  prebabilitj  io  ftns  ^vor 
that  tfie  old  emrtomoTS  ifoold  contiffoo  to  go  there.  If  be  dto» 
sired  more  bo  should  havo  seoored  it  by  poeiti^o  agroeaawil 
Th^  matter  of  good- will  was  la  Ms  nkid.  P^vsoiaablj  be  e^ 
tairred  all  that  he  desired.  At  any  rate  the  exftrese  oontrH4^ 
Ts  the  measnre  ef  bis  right;  and  since  that  cmitains  a  gotuW 
win  in  terms,  bat  aajs  no  nrore,  the  cevrt  will  not,  vpon  iiir 
ferene^^  deny  to  tbe  vendor  ti»e  possibiility  of  suooessfvl 
oom petition  by  all  lawfnl  means  wrtb  tbo  sendee  ra  the  same 
boslnesB.  No  restraint  apon  trade  may  rest  irpon  inferenoe. 
Therefore,  m  tbo  absenee  of  any  express  stipwlntim  to  the 
e€m%rary,  the  veBckor  might  lawfiiUy  ostabiish  a  svmttar  busi- 
ness at  the  next  door,*'  eto. 

Prom  the  foregoing  it  wppears  t^at  good-will  is  an  adTan- 
tage  or  benefit  which  is  aeqwired  by  a  bwiness  estabKshment 
beyond  the  mete  intrmeie  ralwe  of  the  capital  slock;  tbat  it 
is  the  general  poHic  patronage  and  oneouragemen't  which  a 
business  receives  fron  its  castuniers  on  acoowit  of  its  ioeal 
position;  ttial  it  is  the  sab^ct  of  vahie  and  price,  and  of  bai^ 
gain  and  sale,  tboogb  intangibla;  bvt  ia  order  to  be  ooavejed 
meiitian  of  it  ivatfl  be  avade  of  it  in  the  act  of  sale. 

The  cKsoassion  of  lbs  rights  of  a  rendea  of  gDod-wnll  mora 
frsqaentiy  annsos  in  the  eiMBae  of  licpridsation  of  eorporatioRS 
and  sales  in  partnesshsps  tban  abwwlKrBr;  Iwt,  as  the  prtndple 
in^oliMd  ia  tba  aame  as  in  eaaes  of  bargain  and  saia  between 
TodrridcNiIs,  decisiaBs  m  wiring  aoefa  tmnsaetiaas  may  be  ex- 
amined, along  wslii  atfaatSy  ia  ascertaining  iawbsit  eartent  and 
in  what  ^dass  el  eaass  such  saJea  iaadve  the  aasigament  ta 
the  rendeo<of  tbe  right  to  nee  the  aame  of  tin  Teadoc 

in  WmHawm  t.  Fcarmd,  ffi  Uick  473,  it  wias  h^  tbat  a 
Tetiring  pwrtner  eooid  not  ^Hise  ids  awa  aanse .  »  »  .  ia  eacb  a 
way  as  ta  lead  the  pnhlie  to  sappaee  that  be  is  coatinning  the 
eld  basiuesa,*  etc; 

In  Myere  v.  Kalamguam  Buggy  Os.,  54  Mieb.  S15^  ifi  Aak 
Rep.  81 1,  tbiee  pavtneis  letired  ftenti  the  KAlamasao  Wagaa 
Coiwpany  and  tbeseafter  orgaamd  and  pist  into  opacation  tiie 
defendant  company.    They  were  enjoined  from  prosecuting 
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that  business  on  tbe  groand  that  they  were  guilty  of  au  act  of 
piracy,  as  they  '^  were  not  using  their  own  names,''  but  an  as- 
sumed name,  calculated  to  deceive  the  public. 

Like  cases  are  stated  in  Burgess  v.  Burgess^  8  De  Oex,  M.  A 
O.  896,  and  in  Lee  ▼.  Haly,  L.  R.  5  Cb.  155. 

In  the  Williams  case  the  court  states  '*  that  where  an  ex- 
press contract  has  been  made  •  •  .  •  for  tbe  use  by  the  pur- 
chaser of  a  fictitious  name,  or  a  trade-name  or  a  trade-mark, 
courts  will  enjoin  the  continued  violation  of  such  an  agree- 
ment: Orouf  V.  SeUgman^  47  Mich.  607;  41  Am.  Rep.  737;  Beal 
▼.  Chase,  81  Mich.  490;  Burekkardt  v.  Burekhardt,  86  Ohio  Si. 
261;  Tode  v.  Gross,  127  N.  Y.  480;  24  Am.  St  Rep.  475;  but 
the  court  furUier  stated  that  such  a  stipulation  need  not  be 
made  in  tbe  act  of  sale,  because  "  an  assignment  of  all  the 
stock,  property,  and  eflTects  of  a  business  .  •  •  •  carries  with 
it  the  exclusive  right  to  use  a  fictitious  name  in  which  such 
business  is  carried  on,  and  such  trade-names  and  trade-marks 
as  have  been  in  use  in  such  business.    These  incidents  attach 
to  tbe  business  •  •  •  .  and  pass  with  it.    Courts  have  fre- 
quently held  that  a  trade-mark  has  no  separate  existence; 
that  there  is  no  property  in  words  as  detached  from  tbe  thing 
to  which  they  are  applied,  and  that  the  conveyance  of  the 
thing  to  which  it  is  attached  carries  with  it  the  name'':  Der* 
ringer  v.  Plate,  29  Cal.  292;  87  Am.  Dec.  170;  Gage  v.  Publish- 
ing  Co.,  11  Ont.  402;   Hoxie  ▼.  Chaney,  143  Mass.  592;   58 
Am.  Rep.  149.    In  this  last  case  it  is  stated  that  a  bill  of  sale 
conveying  *'all  tbe  right,  title,  and  interest  in  and  to  all  and 
singular  the  partnership  property  belonging  to  the  firm  "  was 
held  to  convey  the  company's  trade-marks  for  the  manufac- 
ture of  certain  soaps  pursuant  to  the  formulas  of  Hoxie, 
though  not  mentioned,  but  not  to  convey  the  good-will  pre- 
venting Hoxie  from  manufacturing  soaps  otherwise  than  by 
such  formulas":  Bassett  ▼.  Percival,  5  Allen,  346;  Cottrell  v. 
Babcoek  etc.  Mfg.  Co.,  54  Conn.  122.    The  same  proposition  is 
stated  more  clearly  in  Russia  Cement  Co.  v.  Le  Page,  147 
Mass.  206,  9  Am.  St.  Rep.  685,  the  court  holding  that  it  was 
legitimate  for  one  to  sell  "  the  use  of  his  name  as  a  trade- 
mark," i.  e., ''  as  a  description  or  designation  of  a  manufac- 
tured article,  so  as  to  deprive  himself  of  the  right  to  use  it  as 
such  and  confer  the  right  upon  another."    Thus:  '*  One  who 
has  carried  on  a  business  under  a  trade-name  and  sold  a  par- 
ticular article  in  such  a  manner,  by  the  use  of  his  name  as  s 
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trade-mark  or  a  trade-namei  as  to  cause  the  business  or  article 
to  beoome  known  or  established  in  favor  under  such  narooi 
may  sell  or  assign  such  trade-name  or  trade-mark  when  he 
sells  the  business  or  manufacture,  and  by  such  sale  or  assign* 
ment  conclude  himself  from  the  use  of  it  in  a  similar  way  ": 
McLean  v.  Fleming^  96  U.  S.  245;  Shaver  y.  Shaver^  64  Iowa, 
208;  37  Am.  Rep.  194;  Frazier  v.  Frazie^  etc,  Co.,  18  Bradw. 
460;  Ru»9ia  Cement  Co.  v.  Le  Page,  147  Mass.  208;  9  Am.  St. 
Rep.  685.  Many  of  these  cases  are  brought  forward  in  the 
Williams  case,  and  after  recapitulating  these  different  propo- 
sitions the  court  say:  **  These  propositions  are  sustained  by  a 
long  line  of  authorities,  but  in  none  of  those  cases  does  the 
question  hinge  upon  a  grant  of  good-will.  Complainants  in- 
sist,  however,  that  a  grant  of  good-will  •  •  •  •  imposes  certain 
restrictions  upon  the  vendors,  and  inter  alioe  is  the  use  that 
may  be  made  of  their  own  names  ";  but  the  court  examined 
that  question  fully,  and  placed  the  proper  limitation  upon 
that  contention  by  stating  that  its  sole  effect  was  to  prevent 
the  vendor's  subsequent  employment  of  his  name  so  as  to  im- 
pair the  good-will  he  had  conveyed  to  the  vendee.  * 

The  court,  in  the  Williams  case,  then  furnishes  the  follow* 
ing  appropriate  illustration  of  the  rule,  viz.:  '^A  partnership 
name  may  become  impersonal  after  the  death  of  the  partners, 
and  it  is  then  likened  to  a  fictitious  or  corporate  name.     A 
surname  may  become  impersonal  when  it  is  attached  to  an 
article  of  manufacture  and  becomes  the  name  by  which  such 
article  is  known  in  the  market,  and  the  right  to  use  the  name 
may,  in  consequence,  follow  a  grant  of  the  right  to  manufac- 
tare  the  article  or  a  sale  of  the  business  of  manufacturing 
sach  article;  and  when  the  right  to  manufacture  is  exclusive, 
the  right  to  the  use  of  the  name  as  applied  to  that  article 
becomes  likewise  exclusive."    This  is  followed  by  this  con* 
elusive  statement,  viz.:  ''The  rule  that  upon  the  dissolution 
of  a  firm  neither  party  has  the  right  to  use  the  firm  name,  as 
well  as  the  other  rule  that  a  retiring  partner  has  no  right  to 
use  the  old  name,  are  both  subject  to  the  exception  that  a  per* 
son  has  the  right  to  use  his  own  name  unless  he  has  expressly 
contracted  otherwise.  •  •  •  •  The  right  to  continue  the  use  of 
a  firm  name,  as  well  as  a  restriction  upon  the  use,  by  a  retir- 
ing partner  of  his  own  name,  are  proper  subjects  of  bargain, 
sale,  and  agreement"     Hence  the  defendants,  as  retiring 
partners,  without  any  restrictions  having  been  placed  upon 
them  in  the  act  of  sale  of  their  interest  in  thccopaituoijhip 
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boflineBS,  were  noogmmi  to  ^tisTe  the  rigbt  to  oee  their  aim 
names  er  anj  cellocatioii  of  their  own  nstneff." 

We  cannot  better  flluetrate  the  principte  that  is  hivotfpJ 
in  the  feregmng  decieione  than  by  citing  the  caee  of  Meneely 
V.  Memdjy  82  N.  T.  431,  20  Am.  Rep.  489,  wherein  an  fn- 
janetkm  reetraitied  the  defendant  from  in  anj  way  **  oerng  the 
name  and  deeignation  of  ^Meneely'  in  the  bnsinese  of  beH- 
founding  in  the  dty  of  Troy.    The  name  of  the  defendant  ia 
Meneely«  and  be  was  engaged  in  the  business  mentioned. 
The  necessary  coneeqoenee  of  the  injunction  was  to  compel 
the  defendant,  Meneely,  either  to  discontinue  the  basrness  of 
bell-founding  m  Troy,  or  procure  it  to  be  done  in  the  name 
of  some  other  perscm.    He  was  absolutely  pmhibited  from  the 
nee  of  his  own  name,  in  his  own  bnsiness,  in  any  way";  but 
the  conrt  ruled  that  ^  e^ery  man  has  the  absotote  right  to  nse 
his  own  name  in  his  owe  basiness,  even  though  he  may  inter- 
fere with  or  injure  the  business  of  another  having  the  same 
name,  providing  he  does  not  resort  to  any  artifice  or  contri- 
rance  for  the  purpose  of  producing  the  impression  that  the 
establishments  are  identical  or  do  anything  caicuhited  to 
mislead.'* 

Thus  the  right  of  one  to  the  free  and  unrestricted  use  of  his 
own  name  in  a  business  enterprise  is  so  strong  that  his  right 
is  not  impaired  even  if  it  operate  an  infringement  of  a  trade- 
mark, so  that  no  artifice  be  resorted  to  for  the  purpose  of  de- 
ceiving the  puMie,  notwithstanding  the  "owner's  right  of 
property  in  it  is  aa  complete  as  that  which  he  possesses  in 
the  goods  to  which  he  attaches  it ":  Derringer  ▼.  PUUe^  29  Cal. 
293;  87  Am.  Dec.  170;  Sohier  v.  JMnson,  111  Mass.  238; 
Helmee  v.  Holmee  ete.  Mfg.  Co.,  87  Conn.  278;  9  Am.  Rep.  324. 

In  Browne's  Law  of  Trade-marks,  sees.  489,  440,  in  ttie 
course  of  his  treatment  of  good- will,  he  says:  ''Courts  of  equity 
will  protect  a  party  in  the  vse  of  a  name  of  an  inn,  hotel,  or 

other  place  of  business,  when  the  sign  is  simulated If 

a  man  creates  a  reputation  for  his  business,  it  is  as  the  keeper 
of  some  particular  house  at  a  known  location,  and  H  is  piracy 
to  draw  olT  the  custom  of  hfs  friends  or  customers  who  have 
identified  him  with  the  name  of  his  hoose.  ft  is  a  personal 
right.  By  giving  a  particular  name  to  a  building  as  a  sign  of 
the  hotel  business,  a  tenant  does  not  thereby  make  the  name 
a  fixture  to  the  building,  and  the  property  of  the  famdiofd 
upon  the  expiration  of  the  lease.^ 

Clearly,  such  name  or  appellation  of  a  hotel  is  not  an  inrr- 
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ieti%  of  gDo4-will,  as  good-will  exdtrsiTelj  appertaint  to  a 
grres  and  dosigDated  locaKtj,  and  becomaa  a  tztnre  of  the 
leaaed  preiiiiHeB,  and  at  the  expiration  of  the  lease  it  passes  to 
Hie  landlord.    This  is  conclosiTBly  shown  by  the  author's 
snboeqTsent  obserration,  riz.:  "One  may  consent  to  the  em- 
ploy me&t  of  his  name,  as  that  of  a  place  (^refreshment;  but 
if  aocfa  eonseiit  be  porely  gratnitons,  or  unless  there  is  some 
Talid  agreement  binding  upon  the  party  who  gives  his  con- 
sent, he  may  withdraw  it  at  pleasm^  and  enjoin  its  further 
vse^;  but  the  argument  in  favor  of  such  a  withdrawal  of  a 
Viwinefl9  is  strengthened  by  the  fiict  that  the  author  only  had 
in  centemplatioQ  trade-^ames  or  Sctitious  names,  such  as 
St  Charles,  St  James,  and  Hotel  Royal,  which  any  one  is 
free  to  Qse,  for  such  a  name  might  pass  with  the  sale  of  the 
hotel  busmees,  and  be  changed  at  the  caprice  of  the  purchaser. 
This  distinction  makes  it  clear  that  the  employment  of 
ewe's  own  name  to  designate  his  place  of  business  cannot  be 
eonndered    as  an  element  of  good- will;  for  if  so,  following 
the  principles  just  announced,  it  wtmld   necessarily  result 
in  its  loss  to  the  person  possessing  it,  as  at  the  terroitiation  at 
the  business  it  would  pass  to  the  proprietor  of  the  leased 
premiseB.     Having  conveyed  it  to  a  successor  —  and  we  have 
ascertained  that  the  disposition  of  good-will  is  matter  of  con* 
tract  —  he  could  not  thereafter  come  in  competition  with  bis 
p&nAee  without  violating  bis  obligation  of  warranty;  there* 
iere,  weeonchide  wHb  Mr.  Browne  that  whilst  the  employ ment 
of  one^  ewD  name  to  destgnato  his  place  of  business  may  be^ 
tmnsfeired  in  Kke  manner  as  good-wili,  jret  if  it  be  done  by  a 
purely  gratuitous  contract,  in  the  absence  of  any  vahd  and 
enforceaMe  agreement  for  a  consideratioii,  he  may  withdraw 
it  at  pleasuTO. 

The  eendesien  is,  that  such  an  employment  of  his  own 
name  in  bunneRi  forms  no  part  of  the  good-will,  but  on  the 
eonlmry,  it  partakes  of  thecharacteristics  of  a  trade-mark,  and 
BNiy  be  classed  ae  a  gvutri  trade-mark,  of  which  Mr.  Browne 
esye:  **&  shocM  be  borne  in  mind  tlmt  a  trade-mark  carries 
the  idea  of  a  man's  persoBality,  like  his  ordinary  autograph, 
and, tberefsra,  preserves  yUi  essential  charactoristics  wherever  it 
may  gou  Tbts  is  net  so  with  quaai  trade^raarks,  as  the  name 
of  a  hetol  or  sbepef  tmde,"  eto.:  Browne^s  Law  of  Trade-marks, 
see.  90l  The  distinction  between  trade-names  and  trade- 
marks IB  stated  as  follows,  via.:  *  A  trade-mark  owes  its  exist- 
ence to  the  laci  that  it  is  actually  affixed  to  a  vendible  com* 
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modity  (sees.  62,  882,  384),  whereas,  a  trade-name  is  mere 
property,  allied  to  the  good-will  of  the  business.''     In  Wood' 
ward  ▼•  Latar^  21  Cal.  449,  82  Am.  Deo.  761,  defendants  were 
restrained  from  using  the  name  **  What  Cheer  House,"  as  the 
name  of  a  hotel  in  the  city  of  San  Francisco.     Woodward, 
plaintiff,  first  erected  a  hotel  building  on  a  leased  premises, 
and  gave  it  that  name.     During  his  occupancy  as  tenant,  he 
purchased  and  built  on  the  adjoining  lot  another  hotel  edificei 
and  occupied  it  alsa     Afterward  he  surrendered  the  leased 
premises  and  occupied  the  second,  and  continued  to  oondact 
a  hotel  business  on  his  own  premises,  under  the  name  and 
style  of  ^  What  Cheer  House."    Subsequently  the  defendants 
purchased  the  premises  first  described  and  conducted  thereon 
a  hotel  under  the  original  name,  ^  What  Cheer  House."    In 
that  case  the  contention  of  the  plaintiff  in  injunction  was,  that 
the  name  belonged  to  him  as  the  proprietor  of  the  hotel  last 
established,  and  which  he  both  owned   and  occupied;   and 
which  he  had  theretofore  used  continuously  while  proprietor 
of  the  hotel  he  had  leased,  and  up  to  the  date  of  its  surrender, 
it  being  a  trade-name.    On  the  other  hand  the  contention  of 
the  defendant  was,  that  the  name  was  a  mere  designation  of 
the  building  in  which  the  business,  as  first  established,  was 
conducted,  and  that  it  attached  to  the  building  at  the  termi- 
nation of  the  plaintiff's  lease,  and  passed  to  him  by  the  pur- 
chase thereof  from  the  plaintiff's  lessor  —  it  constitutirfg  a 
part  of  the  good«will  of  said   property  and  establishment. 
Denying  the  latter  proposition,  the  court  said:  ''A  person  may 
have  a  right,  interest,  or  property  in  a  particular  name,  which 
he  has  given  to  a  particular  house,  and  for  which  house,  under 
the  name  given  to  it,  a  reputation  and  good-will  may  have 
been  acquired;  but  a  tenant,  by  giving  a  particular  name  to 
a  building  which  he  applies  to  some  particular  use,  as  a  sign 
to  the  business  done  at  that  place,  does  not  thereby  make  the 
name  a  fixture  to  the  building  and  transfer  it  irrevocably  to 
the  landlord."    Thus  a  clear  distinction  was  taken   by  the 
California  court  between  the  reputation  a  name  or  appellation 
gives  to  a  certain  business  locality,  and  which  adheres  to  it 
without  any  reference  to  the  proprietor  of  the  establishment 
personally,  and  the  designation  of  a  name  for  a  locality  at 
which  a  certain  business  is  carried  on,  and  which  is  not  im- 
personal, and  does  not  attach  to  the  property,  but  remains 
subject  to  the  control  of  the  proprietor.    The  court,  in  treating 
of  this  distinction,  said:  ^'  Defendant's  claim  to  protection,  so 
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&r  aa  his  right  resalto  from  the  good-will  acquired  fbr  the 
name  while  it  was  applied  ezclaBiyely  to  the  leaeed  premisest 
maj  not  be  mamtainable";  jet  plaintiff  ^^ia  entitled  to  pro- 
tection in  the  exclusive  use  of  the  name  aa  proprietor  of  the 
new  hoaae."  Had  the  name  of  that  establishment  formed  an 
element  of  the  good-irill  of  the  hotel  business  while  it  was  be« 
ing  condacted  on  the  leased  premises  by  the  plaintiff,  it  would, 
under  all  of  the  authorities,  have  passed  to  the  landlord  at  the 
termination  of  the  plaintiff's  lease,  and  by  his  conveyance  to 
the  defendant;  but  as  it  was  rather  a  personal  perquisite  of 
the  proprietor  while  lessee,  and  not  an  impersonal  ingredient 
of  his  business,  it  did  not  pass  to  the  landlord,  but  remained 
subject  to  the  control  of  the  lessee  at  the  termination  of  the 
lease. 

Our  conclusion  is  that  on  reason  and  authority  the  case  is 
with  the  plaintiff;  that  the  name  given  to  a  building  in  which 
a  hotel  is  kept,  which  contains  the  name  of  the  proprietor, 
does  not  constitute  an  element  of  good-will,  though  it  may 
tend  to  enhance  the  business  reputation  of  the  place  or  situs 
of  the  business  establishment,  which  is  an  ingredient  of  good- 
will; that  while  under  the  authorities  such  a  name  is  a  mar- 
ketable article  and  a  proper  subject  of  sale,  yet  it  must  be 
expressly  understood  in  the  act  of  sale,  and  if  no  considera- 
tion be  paid,  same  may  be  subsequently  recalled.     Such 
transactions,  being  esteemed  to  be  in  restraint  of  trade,  are 
disfavored  in  commercial  dealings.    In  this  case  there  is  soma 
proof  of  injury  sustained  by  the  plaintiff  on  account  of  the 
defendant's  improper  use  of  his  name;  yet  we  are  disinclined 
to  rest  a  judgment  upon  it,  because  we  are  satisfied  the  de- 
fendant acted  fairly  and  honestly,  and  under  a  mistaken 
belief  that  he  had  acquired  a  right  to  employ  the  plaintiff's 
name  as  he  did. 

But  we  are  clearly  of  the  opinion  that  plaintiff's  injunction 
should  be  maintained  and  perpetuated.  It  is,  therefore,  or- 
dered and  decreed  that  the  judgment  appealed  from  be  an- 
nulled and  reversed;  and  it  is  further  ordered  and  decreed 
that  there  be  judgment  in  plaintiff's  favor  and  against  the 
defendant,  perpetually  enjoining  and  restraining  the  latter 
from  using  or  employing  the  name  *'  Hotel  Vonderbank  "  or 
*'  Vonderbank  Hotel,"  as  the  name  or  style  of  a  hotel  or  res- 
taurant, at  the  former  site  of  such  establishment  aa  that  kept 
and  operated  by  the  plaintiff. 
It  is  further  ordered  and  decreed  that  plaintiff's  demands 
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OosB- wxui.  —  Forfcikrfjmtionof  flM^-wOU  aM  Angiar  ▼•  ITeUer,  14  Allen. 
SIl;  )I2  Am.  Dee.  74ti.  The  good-wiii  ol  a  partaarahip  maj  be  defiaed  ai 
cTery  poisible  advantage  aoqnh^  by  the  'firm  in  eanTzag  on  ile 
irbetiier  ■winuitiid  vMi  pf«aimB%  ar  ■■im^  «v  vtkm  wattars 
Jffitfey;  lS2lfl.  USL 

TawB-naML  »  Oae  amy  eett  tiM  nflbft  ta  oee  bia  aana  aa«M  in  eonaectioB 
with  a  particalar  bonnaais  Sgnun^  ▼.  yeaei.  &2  Me.  902;  17  Am.  Si.  Rep. 
485,  and  extended  note;  FroMer  r.  Fromr  JAArieatar  Coi,  121  HL  147;  S  Am. 
St  Bep.  7S;  iTamJa  Ctaum  Cbt  ▼.  U  Poge^  147  Mam.  986;  9  Am.  St  Be^ 
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NiOLioBiiCB  —  Nos-coMFLiASOK  WITH  AIT  Obdinahol — If  ft  mauioipal  or- 
dinanoe  preicribee  a  dnty  to  be  performed  by  an  electric  oorporalnoB, 
the  oinaaiuii  of  aadk  #aty  is  nef^igeaoa,  mxA  antillea  aay  pe 
thereby  ta  reeoTec  ilimagi^  asleai  W^^^  ^  coiiiribntory  n^Up 

PMBUHrruui  TKAT  Btult  Fbooh  hah  PuuraftMJD  ▲  DuTT  Beuomm 
BT  Law  or  Coictbaot  is  always  indulged  onless  the  contrary  appears. 

Klictbio  CoBroRAnoMB  Ows  A  DoTT,  independent  of  ttatntory  ragnlft- 
txon,  to  see  that  their  lines  lae  mfe  for  thaee  wlio  by  Cheir 
are  branglil  in  cUhhi  praKimity  to  them.  Uenee^  i!  hy  fiulare  to 
tfieir  wkasaa  repaired  by  a  auinicipal  ordinani:a»  one laatfaUy  npon a 
Boo{»  eogp^ed  in  a  serTioe  whieh  necessarily  requires  him  to  run  the  risk 
of  coming  into  contact  wiUi  such  wires,  is  iujared,  be  is  entitled  to  re- 
corer  daEmages;  and  no  piesuiuftiun  will  bo  mdiilged,  in  the  abaoaco ef 
mdeniee^  that  ha  msa  giiUtef  of  aaatwbntDry netjligauep  ar  that  mn ytfamg 
m  the  appssimaes  of  the  wires  iadieatail  theiv  dsngeroan  iwndition. 

KsouaBNCB,  Contributory  —  Onb  Who  Comes  isto  Contact  with  av 
EU^BCTRio  WiRB  in  the  necessary  and  lawful  discharge  of  bis  duties  will 
not  on  that  aecoimt  be  regnsded  as  guilty  of  oontribntory  »egiigaaca  3 
H  waa  tha  dnty  of  tha  oaBpanHhm  «wanigaBoh  wire  toheef  it  maahitad 
and  it  had  neglected  this  dnty,  and  there  was  nothing  ia  tha  i^^Mscsaee 
of  tbs  wire  to  indicate  sneh  nejileet  to  the  person  injured,  although  he 
bad  been  cantlonad  to  be  careful  of  the  .wires  and  to  keep  away  fiom 
^em« 

INocMianai — Bm%  AnuMmav  «k— >4hie  wte  ^sas  afon  Asoof  anar 
sshisb  alaetria  wiaes  are  slaaitihod  oannst  be  j^gscdad  as  ftsi^  into  tim 
presence  of  known  Cju^fgu  and  assuming  the  hazands  thereof,  and  as  for« 
feitiag  his  right  to  recover  for  injuries  suffered  from  the  negrigence  of 
the  corporatxon  maintaining  siiah  wiresin  not  keeping  "tiham  pioperly  ht* 
saiated. 

MaoLMKiKa,  CoMTRiiKrfosr.  —  '^vma  is  tub  Pbbbvob  ov  Known  Dabobr, 
to  coDstitnts  oontnbntory  negligsnca  it  mast  be  shown  that  tha  plaintiff 
Toluntarily  and  unnecessarily  exposed  bimseff  to  such  danger,  unleia 
it  is  of  that  character  that  be  must  assume  tbs  rhdi  finntha  Tory  nittim 
of  tile  daugar  ta  winob  ho  ia 
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J.  M.  BtekwUk  and  J.  B.  FiaL$r,  te  Oi^  ap^ileM. 
^ormr,  Jotum,  ond  ^rtiffscTimtt,  for  the  appeHant. 

UcSnEftT,  J.  jQ8e(>h  CUfimenta  was  killed  on  tke  fbarth 
daf  of  Ociobar,  1890^  by  an  eLectrk  current  fren  tke  wires  of 
the  (kfanHnni  campany  wliile  engaged  in  repairing  the  gal- 
Iatj  f aof  at  the  corner  of  Gravier  and  Camp  StreatSi  in  the 
dXf'Ot  }i%»  Orleaina.  The  plain iLfiTs,  tke  father  and  mother 
of  ikadeceaaedfiStte  the  defendaat  conxpaay  for  damages  fot 
Mm  dearth  of  thesr  aon.  There  was  jvdgin&nt  for  the  plainLiflfs 
for  (dOOQy  and  tJhe  defuiulant  appeided. 

Joseph  Clements  was  a  tLnsnoith  by  occiipaiteti.  He  had 
bean  enopk^ed  to  go  on  the  xoof  of  the  gallery  to  repair  the 
sewn hy  a<soBtcactor.  He  was  accempankd  hy  another  young 
BMA,  Alfred  Anderson,  In  half  an  hoiu*  after  they  went  on 
tbi  loa  .  CL  maats  was  killed  by  coming  in  contact  with  the 
dttfibyiiianX's  wire&  T^iu>  oJL  defendant's  wires  run  up  and  down 
Cattbp  Street  over  ihe  roof  of  thia  gallery.  They  were  two  feet 
four  incbes  above  it  They  were  soiive  seventeen  inches  di»- 
iant  from  eauch  other,  and  the  inside  wire  was  about  four  feet 
from  the  Camp  Street  edge  of  the  gallery.  The  wires  were 
fasl«ued  to  a  aopjport or  *'  bursa''  on  tbe  gallery^  and  the  inside 
wire,  to  prevent  its  contact  with  other  wires,  was  secured  to 
tbe  hcrae  by  a  piece  of  telephone  wire.  Between  tbe  horse 
and  tbe  Gkravier  Street  side  of  the  gallery  there  was,  on  the 
kiaide  wire,  a  joint  coveiied  with  insulating  tape.  To  all  ap- 
pearances it  was  in  good  condition,  but  had  been  worn  by  the 
ez|M)SDTe  to  the  weather,  and  had  evidently  lost  some  of  its 
idftulatiiig  properties.  The  defects,  however,  were  not  visible, 
but  were  exhibited  during  a  storm,  as  shown  by  the  testimony 
of  S.  W.  Bennett.  From  bis  testimony  it  is  shown  that  the 
insulating  tape  had  beau  defective  for  a  considerable  time. 
He  oocupied  a  room  fronting  on  the  roof  and  forbid  his  em« 
ployees  from  going  on  it  on  account  of  the  want  of  proper  and 
safe  insulation  over  the  wires. 

Clemen-ts  a^d  his  companion  were  engaged  in  cleaning  the 
roof,  the  first  in  sweeping  and  the  other  in  carrying  oflf*  the 
dirt.  The  fatal  injury  to  young  Clements  was  rapid  in  its  re- 
sol  ta,  BO  quick  in  execution  that  no  witness,  not  even  the  wit- 
ness who  was  on  the  roof  with  him,  was  able  to  state  with 
precision  his  position  when  he  received  the  shock  from  the 
wire;  bat  we  think,  from  all  the  attendant  circumstances, 
that  he  was  either  stepping  over  the  wire  or  going  under  iU 
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It  18  probable  that  he  came  in  contact  with  both  wires, 
ing  a  ihort  circuit,  increasing  the  energy  of  the  electric  foroa. 
The  unprotected  or  uninsulated  places  which  were  not  yisibls 
on  the  splice  in  the  wire  came  in  contact  with  his  body  under 
the  right  shoulder-blade.  The  wires  were  so  close  to  the  roof 
that  to  pass  from  where  Clements  was  first  seen  sweeping  to 
the  gutter,  he  must  either  have  stepped  over  or  crawled  under. 
From  the  distance  of  the  wire  above  the  roof,  to  step  over  would 
in  all  probability  have  brought  Glements's  body  in  oontaot 
with  one  or  both  wires.  He  was  only  of  medium  height,  and 
to  step  two  feet  four  inches  would  require  not  only  exertioiif 
but  some  skill  to  keep  clear  of  touching  the  wires. 

It  is  in  evidence  that  about  the  time  the  accident  occurred 
there  was  considerable  leakage  on  defendant's  line  of  wires, 
and  this  is  urged  as  evidence  of  neglect  on  the  part  of  defend* 
ant  because  it  showed  defective  insulation;  but  the  general 
defect  along  the  defendant's  line  cannot  be  evidence  of  want 
of  due  diligence  and  care.  It  must  be  shown  thai  the  sc(d« 
dent  was  occasioned  by  some  defect  at  the  point  where  the 
injury  was  inflicted:  Nivette  v.  New  OrUam  etc,  R.  R.  Oo^  42 
La.  Ann.  1153. 

We  are  aware  of  the  difficulty  which  confronts  the  defend* 
ant  company  in  keeping  its  many  wires,  passing  over  a  large 
territory  to  great  distances,  in  a  condition  of  perfect  insula- 
tion. Parts  of  the  line  will  necessarily  become  uncovered, 
and  all  that  can  be  expected  is  that  the  company  will  inspect 
its  lines  and  repair  defects  as  early  as  practicable.  The  par- 
ticular defect  in  insulation  in  this  case  which  is  complained 
of  was  one  of  long  standing,  and  by  a  careful  inspection  of  its 
lines  it  would  have  been  brought  to  its  notice. 

By  city  ordinance  806,  Council  Series,  the  legal  duty  of  the 
defendant  is  specified.  Section  eight  of  the  ordinance  pro- 
vides "  that  all  splices  or  joints,  wherever  the  same  may  oc- 
cur, shall  be  thoroughly  soldered  after  such  joint  or  splice  is 
made,  and  in  addition  thereto  shall  be  well  and  thoroughly 
wrapped  with  kerite  tape  or  other  insulating  material,  so  as 
to  produce  perfect  insulation  at  such  joint  or  splice."  This 
ordinance  was  a  contract  with  each  and  every  inhabitant  of 
the  city.  The  defendant's  standard  of  duty  was  fixed  by  it, 
and  it  is  the  same  under  all  circumstances,  and  its  omisdon 
is  neglect 

The  first  requirement  of  the  plaintiffs  was  to  show  the  exist- 
ence of  this  duty  which  they  alleged  had  not  been  performed| 
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aad  haying  shown  this,  thej  must  show  a  failure  to  perform 
the  duty,  and  thus  establish  negligence  on  the  part  of  the  de« 
fendant. 

It  is  an  affirmative  fact,  the  presumption  being,  until  the 
contrary  appears,  that  every  person  will  perform  the  duty  en- 
joined  by  law  or  imposed  by  contract:  Cooley  on  Torts,  659, 
66L 

In  many  cases  evidence  of  the  injury  done  makes  out  a 
prima  facie  case;  for  instance,  where  a  bailee  returns  in  an 
injured  condition  an  article  which  has  been  loaned  to  him,  or 
where  a  passenger  on  a  railway  train  is  injured  without  fault 
on  his  part. 

The  city  ordinance  does  not  specify  at  what  particular  lo* 
calities  splices  shall  be  perfectly  insulated.  On  all  parts  of 
the  line  of  the  defendant  company  where  they  occur  the  duty 
is  specified.  The  wire  of  defendant  was  spliced,  and  was 
not  insulated  as  required  by  the  ordinance.  It  passed  over  a 
roof,  to  which  people  in  adjoining  rooms  had  access,  and  where 
in  the  course  of  time  mechanics  must  go  to  make  repairs,  or 
laborers  to  sweep  off  or  clean  the  roof. 

It  was  the  duty  of  the  company,  independent  of  any  statu- 
tory regulation,  to  see  that  their  lines  were  safe  for  those  who 
by  their  occupation  were  brought  in  close  proximity  to  them. 
In  this  respect  and  in  this  particular  case  we  are  of  the  opinion 
that  the  defendant's  negligence  caused  the  death  of  Clements; 
but  notwithstanding  this  fault  of  defendant,  if  the  evidence 
shows  that  the  plaintiff  himself  was  guilty  of  negligence  con- 
tributing  to  the  injury,  he  cannot  recover. 

The  question  is  whether  the  act  of  the  party  injured  had  a 
natural  tendency  to  expose  him  directly  to  the  danger  which 
resulted  in  the  injury  complained  od 

If  the  plaintiff  could,  by  the  exercise  of  reasonable  care  at 
or  just  before  the  happening  of  the  injury  to  him,  have  avoided 
the  same,  he  cannot  recover  damages  for  the  injury.^ 

When  the  action  of  both  parties  must  have  concurred  to 
produce  the  injury,  it  devolves  upon  the  plaintiff  to  show  that 
he  was  not  himself  guilty  of  negligence. 

He  must  show  affirmatively  that  he  was  in  the  exercise  of 
due  and  reasonable  care  when  the  injury  happened:  Deil> 
man  ▼.  Morgan^^  Louisiana  etc,  Co,y  40  La.  Ann.  787;  Kepperly 
V.  Ramsden^  83  HL  354;  Beers  v.  Housatonic  R,  R.  Co.y  19  Conn. 
566;  Hale  ▼.  8miih,  78  N.  Y.  480;  Mwfhy  v.  Deane^  101  Mass. 
455;  3  Am.  Rep.  390. 
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pr«of  Deed  ttoi  be  direei,  iNii  romj  be  ittfarred  &Mn  the 
oircumstaneeB  of  the  ease:  Jf«yo  ▼.  Button  €tc  JL  iL  Ce^  104 
MaB8.  137;  Myhan  ▼.  Louiriana  etc,  Co,,  41  La.  Ann.  M4;  17 
Am.  8t  BefL  4S6;  2  TbefDpeoB  od  NegUfenoe,  1178. 

The  deceased  Clefoenie  wan  lawfulljr  oa  ifae  gallery  root 
He  was  eagaged  in  a  serviee  thai  neoessarily  fequired  bin  to 
run  the  risk  of  coming  in  contact  with  defendant's  wirea, 
either  by  stepping  over  tbem  or  going  under  tbem.  It  is 
probable  Ibai  tbe  latter  jnode  was  the  nost  eonvemeni,  and 
there  is  no  evidenee  that  in  so  doiog  be  ineiirred  any  greater 
risk.    The  wires  were  visible  and  to  all  appearaaeee  were  ffafa 

The  great  force  that  was  being  carried  over  the  wire  gav« 
DO  evidenee  of  its  existenee.  There  was  no  means  tar  a  laan 
of  ordinary  education  to  dietinguish  whether  the.  wire  was 
dead  or  alive.  It  bad  all  the  appearanee  of  having  been  prop- 
erly insulated.  Frow  this  fact  there  was  an  invitaiioo  or  in- 
ducement held  out  to  Clements  to  riak  the  eonsequenoes  of 
contact.  He  had  a  right  to  believe  they  were  safe,  and  that 
the  company  had  complied  with  its  duties  specified  by  law. 
He  was  required  to  look  for  patent  and  not  latent  defecta 
Had  he  known  of  the  defective  insulation  and  put  himaelf  in 
contact  with  the  wire,  he  would  have  assumed  the  risk.  Thm 
defect  was  hidden,  and  the  insulation  wrapping  was  deoeptive. 
It  is  certain,  had  it  been  properly  wrapped,  Clements  wouU 
not  have  been  killed.  His  death  is  oonelasive  proof  of  tbm 
defect  of  the  insulation  and  the  negligence  of  delendaat. 

He  exercised  reasonable  care  in  going  under  tbe  wire  in  the 
performance  of  his  duty,  as  he  had  a  right  to  believe,  from  ex- 
ternal appearances,  that  the  wire  was  safe.  His  action  was  such 
as  not  to  tend  to  expose  himself  directly  to  the  danger  which 
resulted  in  the  injury.    In  fact,  there  was  no  apparent  danger. 

But  it  is  urged  that  Clements  was  cautioned  to  keep  away 
from  the  wires  by  his  employer,  Brady,  and  his  failure  to  do 
so  was  gross  carelessness  on  his  part. 

The  evidence  on  this  point  is  as  follows:  — 

Q.  Did  you  call  Cleinents's  attention  to  the  wires?  A.  No, 
sir;  I  cautioned  him  to  be  careful  of  the  wires.  Every  man 
who  goes  over  a  roof  must  keep  away  from  the  wires. 

Q.  It  is  the  business  of  a  man  who  goes  over  a  roof  to  keep 
away  from  them?    A.  Yes,  sir. 

Q.  Did  he  understand  that  business?    A.  Yea,  sir. 

Q.  Did  you  caution  him  that  noorning  to  keep  away  from 
the  wires?    A.  Yes,  sir. 
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Cltmenlifs  ftUentian  was  not  directed  to  any  piirtiealar  dan- 
ger from  tbm  virea.  No  appaTent  defcot  waa  pointed  out  lo 
Ua.  Tha  admoutioii  to  him  araa  onlj  of  a  dangar  which  ha 
knew  to  existi  aooording  to  tha  atetaaiaKt  of  Bradj,  befora  be 
adTiaed  him  to  be  eaotioiiB  of  going  near  the  wirea,  or  ta  keep 
a  war  from  them* 

There  was  odIj  that  xnatinetiTe  dread  of  danger  whieh  over- 
takea  one  when  lia  approaehei  a  railroad  track.  The  track  in 
iisrif  ia  Boi  dangerous,  and  ia  oolj  made  so  by  the  passage  of 
a  train  of  car?  orer  it.  7^97  annomice  their  approacfa,  and 
hence  a  peraon  before  he  attempts  to  cross  a  track  must  exer* 
ciee  great  eaatioB,  step  and  Ikteo,  and  look  up  aod  down  the 
track.  Having  done  this,  if  a  train  spproachea  ailently  with« 
eat  the  accustotDed  signal  and  itijurea  him,  he  woold  be  en- 
titled to  recover  damages  for  the  injury:  Cwiff  ▼•  lUinoiB  Hi. 
R.  R.  Co.,  40  Leu  Ann.  817;  BT9vm  t.  Teacaa  etc  R'y  Ce^  42 
La.  Ann.  850;  21  Am.  St.  Rep.  374.  The  electria  wires  gave 
ao  signal  of  danger.  Lntening  would  net  have  revealed  any 
danger*  It  ia  hidden  and  silent.  B«t  they  are  disarmed  of 
danger  if  properly  insulated.  By  looking,  one  can  see  if  there 
are  evidences  of  insolatioD.  If  there  are  evidenees  of  it,  and 
BO  defecta  are  visible  after  careful  inspection^  one  whose  ea»- 
pfeyment  brings  him  in  ckiee  proximity  to  the  wire,  and 
which  he  has  to  pass,  either  over  otr  under  it,  is  not  guiUy  of 
sontributory  negligence  by  coming  in  contact  with  it,  unless 
he  does  it  unnecessarily  and  without  proper  precautions  Sot 
hia  safety. 

It  cannot  be  said  that  when  Clements  went  on  the  roof  to 
lepair  it  be  went  into  the  preaenoe  of  known  daager  and  as- 
samed  the  haaarda  of  tho  employment  The  employment 
was  not  dangerous.  The  wires,  iS  properly  i  nsulated,  as  above 
stated,  would  have  been  harralesSb  It  waa  only  a  remote 
danger,  which  he  had  to  risk,  and  this  depending  upon  the 
fsct  wfaethas  or  not  the  defandani  company  had  done  its  duty 
as  specified  by  law.  The  external  appearancea,  the  only  in- 
dication of  performed  duty  to  which  Clements's  attention  could 
be  fixed,  were  guaranties  that  the  defendant  company  had 
done  its  duty.  These  appearances  assured  him  that  in  the 
performance  of  his  work  in  sweeping  the  roof  it  was  not  dan- 
ftroua  for  him  to  risk  going  over  or  under  the  wire;  Bomar  t. 
LmMmna  #(<:.  Jt.  JE.  Ca.,  42  La.  Ann.  983. 

Bven  in  the  presence  of  a  known  danger^  to  constitute  con- 
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iribuiory  negligence  it  must  be  shown  that  the  plaintiff  toI- 
untarily  and  unnecessarily  exposed  himself  to  it,  nnless  it  is 
of  that  character  that  the  plaintiff  must  assume  the  risk  from 
the  very  nature  of  the  danger  to  which  he  is  exposed. 

From  the  appearances  of  the  wire,  its  wrappings  with  insa- 
lated  tape,  and  the  known  duty  of  the  defendant  to  protect 
the  insulation  at  this  particular  splice  or  joint,  Clements  had 
no  reason  to  anticipate  danger,  except  from  the  fault  of  the 
defendant  company.  This  fault  was  the  cause  of  his  death, 
and  his  act  in  passing  under  or  ov^  the  wires  was  too  remote 
to  give  it  the  character  of  contributory  negligence. 

This  suit  was  brought  under  the  provisions  of  act  71  of  1884» 
amending  article  2815  of  the  Civil  Code.  The  plaintiff  there- 
fore can  only  claim  such  damages  as  the  deceased  Clementtf 
could  have  done  had  he  survived  the  injury.  These  would 
have  been  for  mental  and  physical  suffering,  and  actual  pe- 
cuniary loss. 

The  deceased  was  almost  instantly  killed,  and  no  damage 
can  be  awarded  for  suffering.  The  next  inquiry  is.  What 
have  the  plaintiffs  suffered  pecuniarily  by  the  death  of  their  son 
in  the  loss  to  them  of  his  contributions  to  their  support?  The 
evidence  does  not  show  that  the  plaintiffs  were  dependent  for 
their  support  from  his  earnings,  which  were  not  very  large, 
varying,  11.50  to  12.50  per  day. 

The  parents,  although  their  domestic  relations  were  pleas- 
ant, lived  apart,  each  with  a  child.  The  deceased's  father 
says  that  when  he  wanted  anything  he  asked  him  for  it,  and 
he,  if  he  had  it,  willingly  gave  it 

From  the  facts  as  to  the  amount  contributed  by  the  de* 
ceased  to  the  support  of  his  parents,  we  conclude  that  the 
verdict  of  the  jury  awarding  five  thousand  dollars  damages 
is  excessive.  Two  thousand  dollars,  we  think,  would  be  a 
most  liberal  award. 

The  judgment  appealed  from  is  amended  so  as  to  fix  the 
amount  of  the  damages  for  plaintiffs  at  two  thousand  dollars^ 
and  in  other  respects  it  is  affirmed. 

KsoLtoxirOB.  —  N<Mi*oompItanoa  with  a  ttatnfeo  or  ordinanM  |»rMoribing 
the  performanoo  of  a  daty  imposed  for  the  benefit  or  proteetion  of  others  ii 
negligenoe  per  «e.'  Otbome  t.  McMcuUn^  40  Minn.  108;  12  Am.  8t  Rep.  606t 
8.  P.,  OorrtU  ▼.  B.O.B.^M.R,  R.  Co,.  38  Iowa,  ISO;  18  Am.  Rep,  2S; 
Peyton  r.  ToBom  etc  R'p  Co.,  41  La.  Ann.  861;  17  Am.  St  Rep.  4S0| 
Weber  r.  KanmuiOUg  Cable  Ry  Co.,  100  Mo.  194;  18  Am.  St  Rep.  541. 

'   pBisuiiPTioifS. — Brery  one  ie  presumed  by  the  law  to  perfoim  hia  engage 
M  and  dntisst  Agm  t.  Shamum,  108  Mo.  661|  LeM  t.  Ntm  Tmrk  #a 
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JL  iSL  Ob..  190  K.  Y.  504;  Lo^iiutUr  ▼.  Awnmh  126  Ind.  436  That.  wh«r« 
a  kmT«ler  is  injured  at  a  railway  erotsiag,  and  there  ie  no  direct  eTidenoe 
that  he  wae  negligent  in  not  stopping,  looking,  and  liitening,  the  preenmp- 
tion  of  law  in  that  he  did  hie  fnll  dnty  and  obserred  the  proper  preoautionet 
McBride  ▼.  Nart&em  Pae.  i2.  &  Ok,  19  Or.  64. 

Blioibio  Go&PoaATi058.  —  It  is  the  dnty  of  a  telephone  company  and  an 
eleetrie  railway  company  to  see  that  their  wires  are  in  a  reasonably  safe  con* 
dition,  and  if  a  wire  of  the  latter  oompany  is  left  nngaarded,  and  a  wire  of 
the  former  falls  and  oomes  into  oontaot  therewith,  thns  reoeiving  a  current  of 
eleetrieity  by  which  a  horse  is  killed,  both  ooinpaoies  are  answerable  for  tho 
ittjnry:  Sleetrie  S^y  Co,  ▼.  ShelUm,  89  Tenn.  423;  24  Am.  St.  Rep.  614. 

C05T&IBUTORT  NsGLiOBNOB  is  not  imputed  to  one  who  fails  to  look  ont 
for  danger  when  there  is  no  reason  on  his  part  to  apprehend  it:  JBnfjel  v. 
fmAA,  82  Mich.  1;  21  Am.  81  Rep.  649.  This  principle  is  often  applied  to 
the  caee  of  foot-passenger%  who  are  held  to  have  a  right  to  assume  that  the 
sidewalks  are  kept  in  a  safe  condition:  Barrjf  ▼.  TerkUdmn,  72  CaL  254;  1 
Am.  St.  Repu  66;  JemtimgB  ▼.  Van  Sdnauckt  106  N.  Y.  680;  2  Am.  St  Rep. 
450;  Turner  t.  Neuftmrgk,  109  K.  Y.  301;  4  Am.  St  Bepw  463|  PrntrngOi  w. 
Yonfam,  110  H.  Y.  668;  16  Am.  St  Rep.  442. 


Statb  V.  MoElroy. 

(44  LoonzAiiA  Ainnux*  796.] 
Klbotidiis— OoimrrunoMAL  Law.  — It  is  within  thi  Powxb  of  tkb 

LnigLATUBB  of  a  state  to  prescribe  the  manner  in  which  the  right  of 

sn£Erage  shall  be  exercised. 
BLBonoNB— SrATirrs  RBQUtniiro  PBirmro  ov  Kambb.  —A  statnte  requir- 

ing  the  names  of  all  persons  to  be  Toted  for  to  be  printed  on  one  tioket 

or  ballot  is  oonstitntional. 
KuonoBB.  —  Thb  Wbitino  ov  thb  Nakb  ov  a  Candidatb  oh  a  Ballov 

and  the  erasing  of  the  name  of  his  opponent  must  be  dinregarded  if  the 

statnte  require^the  names  of  all  candidates  to  be  printed  on  eaoh  ballot 

Snob  statute  is  mandatory. 

E.  W.Suth^lin  and  C.  W.  Elam,  for  the  appellee. 
Wm.  Oo$$j  for  the  appellant 

Bbicaux,  J.  The  relator  sued  out  a  mandamui  against  the 
retoming  oflSoer  of  the  parish  of  De  Soto  to  compel  him  to 
exclude  sixty-seven  votes  cast  for  his  opponent  from  his  re- 
turn to  be  made  to  the  secretary  of  state  of  the  result  of  the 
election  held  on  April  19,  1892,  also  from  his  count  and  com- 
pUation,  and  he  prays  that  the  said  votes  be  decreed  illegal 

and  void. 

The  facts  admitted  are:  That  the  relator,  Mi«e,  was  a  can- 
didate for  the  office  of  justice  of  the  peace  of  ward  8  of  De  Soto 
nariah.  at  the  said  election;  that  his  name  was  printedt  aa  A 
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evndidate  for  said  offiee;  on  all  tfae  baHolv  csit  id  wtdi  wmr^ 
and  he  received  fifty-nine  votes]  that  his  name,  ar  printecF, 
was  erased  from  sixty-seven  other  ballots  oast,  and  the  name 
of  W.  R.  Crosby  was  wiitton  acroos  th«  face  of  thesa  baliote 
wbate  bis  (relator's)  name  waa  printed;  that  the  relator,  at 
the  time,  objected  to  the  counting  of  these  written  votes  Cemt 
Crosby,  and  that,  notwithstanding  his  written  protest  filed 
with  the  commissioners,  these  written  votes  were  counted  for 
Crosby,  and  count  thereof  was  kept  on  the  tally  sheets,  and 
returns  thereof  were  made  to  the  returning  officer.  It  ia  also 
admitted  that  the  office  of  justice  of  the  peace  of  said  ward, 
involved  in  this  suit,  is  worth  over  two  thousand  dollars. 

The  question  for  our  determination  is:  Should  a  ballot  cast 
be  counted  in  ascertaining  the  result  of  an  election,  oa  the 
face  of  wi)ich  the  printed  name  of  a  candidate  was  eraaed,  and 
the  name  of  another  candidate  substituted  in  writing  ? 

Under  the  act  of  1877,  to  regulate  and  maintain  the  freedom 
and  purity  of  elections,  and  to  |>unis)i  persons  for  false,  fraud- 
ulent, or  illegal  voting,  the  names  of  persons  voted  for  were 
required  to  be  written  or  printed  on  one  ticket  The  statute 
applying  is:  Section  23  of  the  said  act  was  amended  by  act 
101  of  1882,  as  follows:  "That  all  the  names  of  persons  voted 
for  shall  be  printed  on  one  ticket  or  ballot  of  white  paper,  of 
uniform  size  and  quality,  to  be  furnished  by  the  secretary  of 
state.'' 

The  right  of  suffrage  being  a  political  and  nt>t  a  natural 
righW  it  ia  within  the  power  of  the  state  to  prescribe  how  it 
sksall  be  exercised*  The  manner  of  voting,  provided  by  stat- 
ute, i»oite  of  the  reaeenable  legulatioasL  Tb^  limiUUiona*  im- 
posed for  the  purpose  of  guarding  against  fraud,  oodue 
influence,  and  oppression,  and  of  maintiuning  the  seciecj  of 
the  ballot,  are  within  the  legislative  and  police  powers.  That 
the  ballots  shall  be  printed  does  not  add  to  the  constitutional 
qualification  of  the  voter,  and  tberefore  falls  witbia  the  gen* 
eral  authority  of  legislative  laws* 

The  legislatiye  intent  is  clearly  ezpreesed^  In  tha  fiaai  aot, 
that  of  1887,  the  words  were,  ^  the  ballot  shall  be  writteir  or 
printed  "^;  in  the  amending  aot,  ^  it  shall  be  printed.''  The 
legislative  will  cannot  be  mieunderatood.  The  inientiaii  of 
the  legislature  should  control  absolutely.  When  thai-  iiitBi^ 
tion  is  clearly  ascertained,  those  upon  wfaooi  it  devolves  to 
execute  the  statute  have  no  otherduty  tO'pevfinB.timn  to  fbt 
tow  tiie  legislative  will. 
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Wbi4eAll  the  minute  details  of  the  statutes  relnting  to  elec- 
tions are  not  mandatorj,  thej  are  mandatory  in  requiring 
4iat  Cbe  ballot  shall  be  printed.  Tbe  positive  requirement  of 
ibe  statute  dose  not  admit  of  its  being  treated  as  merely  di- 
Tvetory.  By  qualifying  a  statute  as  directory  its  requirement 
is  avoided;  the  intention  of  the  legislature,  however  plain,  is 
defeated. 

It  is  desrrable  that  the  legisrtature  should  declare  in  what 
respect  th^y  mean  any  particular  provision  to  be  void,  in 
event  of  iran*eompliance  with  rts  tcnns,  and  what  consequence 
they  intend  shall  restilt  from  non-connplinnce.  In  the  absence 
of  this,  great  difficulties  arise.  We  are  not  willing,  however, 
in  the  absence  of  such  a  declaration,  to  hold  a  law  as  directory 
in  oasea  in  which  tbe  intention  of  the  legislature  is  clearly 
and  ^mpfaatieally  expressed.  We  prefer  a  strict  construction 
to  the  "  extensiTe  and  comprehensive."  Bach  has  able  advo- 
cates and  many  authorities  in  its-support. 

The  grounds  of  objection  urged  on  the  part  of  the  respon- 
dent, sucb  as  that  the  purpose  of  voting  is  to  ascertain  tbe 
intention  of  the  Toter  and  the  will  of  tbe  majority,  and  that  a 
ballot  cast  by  an  elector  in  good  faith  should  not  be  rejected 
fcr  failure  to  comply  with  the  law  in  matters  over  which  be 
bad  mo  control,  if  broadly  and  liberally  applied,  would  defsat 
the  object  of  the  statute  relating  to  the  printing  of  tbe  tickets 
on  a  ballot  of  white  paper,  furnished  by  the  secretary  of  state^ 
and  would  render  ineflGectual  the  provisions  applying  to  the 
ihiewiag  ottt  and  not  oouuting  folded  tickets,  and  even  those 
rriative  to  the  Tequired  eertifioats  of  registration,  although 
the  pxnpose  of  the  law  is  well  defined  and  clear. 

Constitutional  and  statutory  provisions  for  tbe  conduct  of 
elections  are  either  mandatory  or  directory,  and  a  violation  of 
mandatory  provisions  will  avoid  the  election,  without  regard 
to  the  motive,  or  the  person  guilty  of  the  violation,  and  with* 
out  reference  to  the  result:  ^  Am.  ft  Kng.  Ency.  of  Law,  825^ 
In  Rhode  Island  the  law  ntqurres  that  each  ballot  shall  be* 
80  printed  as  to  give  each  voter  a  clear  opportunity  to  desig- 
nate by  cross-marks,  in  a  sufficient  margin  aX  the  right  of  the- 
saiDe  $t  9m6k  eaadidBlae,  bk  43h(ue  «f  ttundtdaifls,  and  thst 
each  TOter  «tmll  prepare  bis  ballot  by  marking  in  i;be  «f»pro- 
priate  margin  or  place,  a  cross  opposite  the  name  of  the  can-* 
didate  of  his  choice,  and  that  no  voter  aball  place  any  mark 
upen  hiahaifet  iky  whieb  it  nsAy  In  AfXenranl  ddttitiAed.  The 
«oiHi  decided  thaft  no  mark  xj^kwr  tibain  the icness ks^u  km  ued; 
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that  it  must  be  placed  in  the  margin  opposite  the  name  of  the 
candidate:  American  Digest  of  1891,  1419; 

In  many  of  the  stateH  there  are  statates  prescribing  the 
form  of  the  ballots,  the  kind  of  paper,  and  prohibiting  anj 
marks,  figures,  or  devices  by  which  one  can  be  distinguished 
from  another.  These  statutes,  being  designed  to  preserve  the 
secrecy  of  the  ballot,  and  to  prevent  fraud,  intimidation,  and 
bribery,  will  generally  be  considered  mandatory:  6  Am.  A 
Eng.  Ency.  of  Law,  349.  Directions  given  by  a  sovereign  in 
regard  to  a  matter  over  which  his  power  is  conceded,  would, 
according  to  the  ordinary  use  of  language,  be  held  to  involve, 
AS  its  correlative,  obedience:  Sedgwick's  Statutory  and  Con- 
stitutional Law,  318,  note. 

These  decisions  maintain  the  principle  that  mandatory  pro- 
visions not  complied  with  in  an  election  will  result  in  its 
avoidance,  without  reference  to  motive  or  person. 

In  those  states  in  which  the  ballots  must  be  printed,  and 
the  name  of  the  candidate  designated  by  cross-marks,  the  re« 
quired  marginal  notes  must  be  placed  as  required  by  statute. 
That  the  voter  should  readily  comply  with  the  legislative  will 
is  clearly  expressed.  The  voters  who  cast  the  sixty-seven 
ballots  did  not  comply  with  the  statute.  In  an  organized 
state  of  society  the  majority  bind  the  minority  by  complying 
with  mandatory  laws  in  expressing  the  popular  wilL 

Judgment  affirmed,  at  appellant's  costs. 

BlIOTIONS  — POWBB  OV  hMOtSLATUBM    WfTH  RSQABD  TO.  — It  IS  withlll 

the  power  of  tiie  legisUtare  to  preaoribe  the  nuumer  of  holding  eleotaona  and 
the  mode  in  which  the  electors  shall  express  their  ohoioe:  ParviM  v.  Wimberg, 
ISO  Ind.  561;  30  Am.  St.  Rep.  254,  and  note.  See  also  Stait  v.  Saaoon^  90 
FU  668;  82  Am.  St  Rep.  46^  and  note. 
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(44  LOCnUKA  AXXUAX^  902.] 

FoBOiBT.  —  Thb  Chikf  Essential  Elbmbnts  ov  Fobobrt  arsi  L  A  writ- 
ing in  snoh  form  as  to  be  spparentlj  of  some  legal  effioaoy;  %  An  evil 
intent;  and  Z,  The  false  making  of  saoh  writing. 

FOBOBBT.  —  HiaSFBLUHQ  OV  TBB  NaMB  FoBOBD  OB  WBlflVO  IT  DT  SUOH 

A  Mahnbb  and  with  80  LiTTLB  Rbbbmblanob  to  the  signatore  forged 
as  not  to  deceive  a  carefnl  person  does  not  prevent  the  crime  of  the 
writer  from  being  a  forgery  if  there  was  an  intent  to  deceive^  oonpled 
with  a  possibility  of  snooess. 

fVDIOniBBT    VOB    FOBOBBT  —  MXSSPBLLXBO  <HB    NaKB    FoBOBD.  —  ImMA* 

'VBBIAL  Vabiabobs  resulting  from  clerical  inaoonraoies  in  transcribing 
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and  miMpelliBg  a  nanie  forged  m«  not  neoeasarily  {atal  to  fli«  Indiet* 
ment.  Ttiereforei^  tetting  oat  in  tho  indiotmenl  the  name  forged  m  thai 
of  J.  A*  Gaudy  is  not  fatal,  though  In  the  original  inatmmeat  eooh  name 
hu  mnoh  more  the  appeannoe  of  So  Jandy,  if  eooh  inetrament  ia  very 
iUegihle  and  waa  repreeented  by  the  aooued  to  hava  been  written  by 
Mr.  Gandy. 

/.  D.  EverM  and  /•  R  Land^  distriot  attorneySi  for  the  state, 

Appellee. 

J.  R.  Phipps^  for  the  appellant. 

Frnnbb,  J.  Defendant  waa  prosecuted  for  forgery  of  a 
writing,  which  was  set  forth  in  the  indictment  in  words  fol- 
following:  — 

*'  Marsh  th  21  the  year  of  1890.  Jim  Begman.  Plese 
let  Webster  Gryder  have  2  dollars.    J.  A.  Oandy  at  Home." 

On  the  trial  the  state  offered  as  the  document  alleged  to 
have  been  forged  an  instrument,  the  chirography  of  which  is 
BO  clumsy  and  illegible  as  to  involve  difficulty  in  deciphering 
it.  It  corresponds,  however,  to  that  set  forth  in  the  indict- 
menty  except  as  to  the  signature,  which  has  much  more  the 
the  appearance  of  '*  Jo  jandy "  than  "J.  A.  Gandy.''  It  may 
be  said,  however,  that  the  small  ^'o"  has  a  floarish  which 
makes  it  resemble  a  small  "a,''  and  that  the  small  ''j"  at  the 
beginning  of  the  surname  has  no  dot  over  it,  and  is,  therefore, 
neither  a  "  j  "  nor  a  "  g." 

Counsel  for  defendant  objected  to  the  reception  of  this  doc- 
ument on  two  grounds,  viz.:  1.  That  said  document  is  so  un- 
intelligible as  to  be  incapable  of  deceiving  a  person  of  average 
understanding,  and,  therefore,  could  not  serve  as  a  basis  for  a 
prosecution  or  conviction  for  the  crime  of  forgery;  2.  That  the 
said  document  differs  materially  from  that  set  out  in  the  in- 
dictment. 

The  first  ground  of  objection  was  overruled  by  the  judge 
a  quo  for  the  reason  that  it  went  only  to  the  effect  of  the  evi- 
dence, and  should  be  left  to  the  jury.  The  instrument,  more- 
over, is  not  unintelligible;  its  meaning  is  very  clear.  We 
have  held  that  the  following  are  the  chief  essential  elements 
of  forgery:  1.  A  writing  in  such  form  as  to  be  apparently  of 
some  legal  efficacy;  2.  An  evil  intent;  8.  A  false  making  of 
such  writing:  State  v.  Ford,  38  La.  Ann.  797;  2  Bishop's 
Criminal  Procedure,  sec.  400. 

There  is  nothing  doubtful  about  this  instrument  except  the 
flgnature.     The  record  does  not  advise  us  whether  it  resembles 
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Ihe  orffaary  sfgnahxr©  of  J.  A.  Gaxidy.    The  freafca  of  iffiter- 
ate  persons  in  sigDing  their  names  might  cover  such  a  case. 
The  judge  lAfbrms  us  that  pnevioils  eFidanoe  had  shown  that 
•cciifledl,  ia  ptMsndag  tibs  «pder  to  Brid^fomi,  had  stated 
that  it  WSLB  written  by  Gandy,  which  establishes  tlw  eril   in- 
tent.   It  is  not  necec^arj  that  there  should  be  suofa  ivsein- 
blance  to  the  signature  forged  as  to  deceive  a  careful  person. 
We  have  held  that  it  is  sufficient  if  there  be  a  bare  possibility 
of  imposing  on  another:  StaU  ▼.  FerpuBon^  85  La.  Ann.  1042; 
State  v.  Ford,  38  La.  Ann.  797;  State  v.  Dennett,  19  La.  Ann. 
395;  1  Wharton  on  Criminal  Law^  sees.  695,  743.    Even  the 
misspelling  of  a  name  forged  does  not  destroy  the  possibility 
of  deceiving:  State  v.  Covington^  94  N.  C.  913;  55  Am.  Rep.  650; 
Oooden  v.  Stale,  55  Ala.  178.    In  the  case  last  quoted,  convic- 
tion was  sustained  where  the  name  attempted  to  be  forged  was 
Thweatt,  bat  the  forged  instrament  had  it  Threet    In  another 
case  it  was  held  that  an  instrament  purporting  to  be  issued  by 
a  corporation  might  sustain  an  indictment  for  forgery  though 
the  names  signed  as  officers  of  the  corporation  were  entirely 
different  from  those  of  the  actual  oflicers:   United  States  v.  IVtr- 
ner^  7  Pet.  132.    It  is  the  intent  to  deceive,  coupled  with  the 
possibility  of  success  iu  deceiving,  that  make  up  the  offense. 
It  does  not  follow  that  the  person  defrauded  knows  the  hand- 
writing or  signature  of  the  party  purporting  to  be  the  author, 
or  would  be  able  to  detect  the  grossest  defects  of  imitation. 

The  second  ground  of  objection  was  overruled  by  the  judge 
a  quo  for  the  reasons  that  **%he  document  did  not  differ  so 
materially  from  the  one  set  out  in  the  indictment  as  to  exclude 
it.  The  previous  evidence  showed  that  defendant  had  pre- 
sented the  document  to  Bridgman,  and  had  stated  that  it  was 
written  by  Mr.  Gandy.  The  case  had  been  twice  tried  before 
and  defendant  could  not  possibly  have  been  surprised.**  We 
are  satisfied  that  the  framer  of  the  indictment  intended  to 
transcribe  this  document  as  best  he  could  from  its  illegible 
chirography.  He  interpreted  the  characters  making  np  the 
signature  as  meaning  J.  A.  Gandy,  and,  as  heretofore  inti- 
mated, they  are  susceptible  of  that  reading  from  the  confor- 
mation of  the  letters  •'o'*  and  **j.'' 

As  Mr.  Wliarton  says,  on  the  subject  of  such  variances: 
*  The  great  rigor  of  the  old  English  law  in  this  respect  was 
one  of  the  consequences  of  the  barbarous  severity  of  the  pun- 
ishment imposed.  A  more  humane  system  of  punishment 
was  followed  by  a  more  rational  system  of  pleading.**    Imma« 
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terial  variances  resulting  from  clerical  inaccuracies  in  tran* 
wvAifig  «mih1  vftiss^llhig  «r«o  of  the  nane  foi^g^  an  ao  lon§Etr 
necessarily  fatal:  WbaricHi  on  Criosttal  Pleading  and  Prac- 
tice, sees.  178,  278;  Wharton  tm  Crifnitml  Evi<lenee,  we.  1 14. 
Thus  where  the  name  McNicoll,  signed  to  a  forged  instrnment, 
US  set  out  ia  thm  indictment  as  McNloole,  it  was  held  no 
VMrmmet  I^finm  ¥.  WUmn,  2  Car.  &  K.  627. 

The  object  of  reqairing  the  forged  instruiwefit  to  be  set  out 
in  the  iodictment  is  twofold:  1.  To  enable  the  judge  to  deter* 
Bune  from  its  faot  whether  it  ia,  by  its  nature,  a  proper  sub- 
ject ef  twgwj,  8.  1^  advise  the  defendant  of  the  precise 
oflense  charged  «nd  to  savv  him  from  sarprise.  The  first  ob- 
ject is  clearly  satisfied,  and  considering  that  defendant  had 
had  a  prior  trial  aoder  this  indictment  in  which  the  same 
ifistniwieat  was  oSeied  in  evidenoe,  it  seems  to  us  he  was  full  j 
adyised  as  to  what  he  was  to  neet,  and  oould  eafier  no  sur- 
prise from  the  variance  charged. 

There  is  another  bill  of  exceptions  to  the  judge's  charge,  but 
under  the  judge's  statement  appended  to  the  bill  the  oomplaint 
against  the  charge  is  robbed  of  all  force. 

Judgment  affirmed.  


FdHOKHT  —  l>sfTffmmr  or.*- Hie  falsa  nakiBg  or  Brnterially  sltaring^ 
wM  the  lirtMt  te  dafnnd,  U  way  writing  wbioh  if  swMiiae,  might  appar- 
tmiAj  kB  «f  legil  •ffioaoy  or  tb«  fovndatioo  of  logal  liability,  is  forgery: 
OoBummwealih  v.  WiUon,  89  Ky.  157;  25  Am.  St.  Rep.  528,  and  note;  StaU 
T.  Wheeixr^  20  Or.  192;  23  Am.  St.  Rep.  119,  and  note;  8taU  ▼.  CroM,  101 
N.  G  770;  9  Am.  St.  Rep.  53,  aad  note;  PeopU  ▼.  AMf ,  91  OO.  479l  See 
extended  «ete  to  lrMMv.OMf,  22  An.  Deo.  SOflL 

WkmmmKf  ^^Hjmansjuxm  ov  Kamb  Fobosd:  See  Ltmgdgn  ▼•  PeapU^  133 
HL  ess;  wi»re  the  pecaen  intended  to  be  damaged  was  named  Hay  ward  but 
the  name  in  the  forged  instrument  was  "  Hayord,**  and  in  which  it  was  held 
that  the  indictment  was  not  bad  for  the  want  of  an  innuendo  that  the  "  Hay* 
Old  "  named  in  the  forged  instroment  was  the  same  persen  as  the  Haywaid 
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Bbnjamin  v.  Gonnbotiout  Indbmnitt  Assooiatioh. 

(44  LouniAHA  AimUAIii  1017.] 

iHSiniAiicni—  PuuDiMo  Obnbral  lasuB.  —  Iq  an  aotfoa  np<m  a  poISof  of 
life  inraimnoa,  if  the  defendant  wiihee  to  prove  that  oertain  etatomeota 
and  repreeentations  made  by  the  assured  in  bis  answers  to  qnestioBfl  in 
hb  application  for  insoranoe  were  nntme,  the  defendant  mnst^  in  Us 
answer,  specially  plead  that  each  statements  or  representatioiis  wsto 
false,  and  thus  notify  the  plaintiff  of  the  issue  intended  to  bo  made. 
The  pleading  of  the  general  issue  is  not  sufficient  for  this  purpose^ 
though  the  policy  of  insurance  made  the  application  upon  which  the  in* 
sn  ranee  was  based  a  part  of  the  policy  and  of  the  oontraoti  and  tiie 
plaintiff  alleged  that  he  bad  complied  with  and  performed  all  the  obli* 
gations,  representations,  and  warranties  required  and  imposed  by  the 
contract. 

IvsoRANOB — Plbaddto.  «- Iv  AH  Insubbe  Rblibs  vfoh  4  Spboial  ICattbb 
IX  DarBMBB  he  must  set  it  forth  by  proper  pleas.  It  oannot  bo  shown 
nor  relied  upon  under  the  general  issue.  All  matten  in  confession  and 
avoidance,  iuoloding  not  only  those  by  way  of  discharge,  but  those  also 
which  show  the  trausaction  to  be  Toid  or  Toidable  oa  the  ground  of  fraud 
or  otherwise,  must  be  speoially  pleaded. 

Wise  and  Hemdon^  for  the  appellee. 
Beli  and  Randolph,  for  the  appellant. 

Fennbr,  J.  This  ie  an  action  on  a  policy  of  life  insnrance, 
one  clause  of  which  makes  the  application  on  which  the  in- 
surance was  effected  a  part  of  the  policy  and  the  basis  of  the 
contract,  which  application  contains  a  stipulation  making  all 
the  statements,  answers,  and  representations  therein  contained 
express  warranties. 

The  petition  and  amended  petition  contained  all  usual  and 
necessary  allegations  establishing  the  cause  of  action,  includ- 
ing one  to  the  effect  that  plaintiff  *'had  complied  with  and 
performed  all  the  obligations,  representations,  and  warranties 
required  and  imposed  by  the  contract." 

The  defendant  answered,  pleading  the  general  issue  without 
any  special  defense. 

On  the  trial  before  a  jury  defendant  offered  evidence  to 
prove  that  certain  statements  and  representations  made  by 
the  insured  in  his  answers  to  questions  in  his  application  for 
insurance  were  not  true,  and  that  the  policy  was,  therefore,  void 
by  reason  of  the  breach  of  the  stipulated  express  warranty. 
The  plaintiff  objected  to  the  reception  of  this  evidence  on  the 
ground  '*  that  such  evidence  is  not  admissible  or  competent 
under  the  general  issue  and  that  all  matters  which  show  the 
contract  to  be  void  or  voidable  must  be  pleaded  speciaUy.** 
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The  judge  a  quo  oTerraled  the  dbjeotion  and  admitted  the 
evidence  with  the  qaalification  that  ^'the  eyidenoe  is  ad« 
mitted  so  far  as  it  may  disprove  any  allegations  neeessary  to 
be  proved  by  plaintiff  under  the  allegations  in  his  petition 
and  documents  annexed;  but  it  is  not  admitted  to  prove  fraud, 
concealment,  or  misrepresentations  not  so  connected  or  in- 
volved in  the  pleadings." 

Under  this  ruling  the  evidence  went  to  the  jury,  which  never^ 
theless  found  a  verdict  in  favor  of  the  plaintiff,  and  from  the 
judgment  in  accordance,  therewith  the  defendant  prosecutes 
this  appeal. 

The  plaintiff  and  appellee  insists  in  this  court  upon  his  bill 
of  exceptions  to  the  ruling  of  the  judge  above  stated,  and  we 
must  determine  that  question. 

The  learned  counsel  for  defendant  insists,  with  great  vigor, 
that  the  question  is  controlled  by  the  application  of  the  gen- 
eral principles  of  law  requiring  allegation  and  proof  of  the 
performance  of  conditions  precedent  as  an  essential  to  recov- 
ery of  any  contract  depending  on  such  conditions;  and  that, 
under  the  general  issue,  he  has  the  right  to  all  evidence  tend- 
ing to  disprove  any  fact,  the  proof  of  which  by  plaintiff  is 
necessary  to  make  out  his  case. 

This  statement  of  general  principles  must  be  admitted  as 
correct,  and  it  must  be  further  conceded  that  the  warranties 
here  involved  belong  to  the  class  of  affirmative,  as  distin- 
guished from  promissory,  warranties,  and  do  partake  of  the  na- 
ture  of  conditions  precedent  in  the  sense  that  when  breach 
thereof  is  established  it  has  effect  to  render  the  contract  void 
ab  initio^  or  rather  to  prevent  it  from  ever  taking  effect. 

But  in  the  matter  of  pleading  and  proof,  these  general  prin- 
ciples, in  their  application  to'insurance  contracts,  have  been 
greatly  modified. 

As  regards  the  proof  even  of  affirmative  warranties,  involv- 
ing the  truth  of  facts  existing  at  the  time  of  the  contract,  and 
warranted  as  conditions  precedent  to  the  effect  of  the  contract, 
the  supreme  court  of  the  United  States  has  discharged  the 
insured  from  the  burden  of  proving  compliance  therewith,  and 
has  thrown  upon  the  insurer  the  burden  of  proving  a  breach 
thereof,  if  he  relies  upon  such  a  defense. 

That  court  said:  "The  number  of  the  questions  now  asked 
of  the  assured  in  every  application  for  a  policy,  and  the  vari- 
ety  of  subjects  and  length  of  time  which  they  cover,  are  such 
that  it  may  be  safely  said  that  no  sane  man  would  ever  take 
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m-poHof,  if  -pvMf  ml  timtif\A  of  apwy  wr  ipoe  ui 
fsiiHible  pvoroqraite  to  -pujiiwMl  nf  the  «ini  — cowd,  -tlmt 
pioof  to  he  miKle  oslf  «ft9r  hro  ipm  Said  Jiad  ttovid  render  no 
ftMMtanoe  in  furniriiiiig  it  Oq  Urn  other  iaand  it  k  w>  hsvi* 
«iaip  that,  if  <ti«e  iMnimr  knswiB  or  bJiwwi  anjr  of  thwo  atato- 
laeiits  ^  tie  fake,  tieilMiU  farnigii'ifae  ^vMbrnoe  ^00  which  that 
belief  rests.  He  can  thus  single  oat  th«  answer  wkNise  trath 
ibe  pr<ifmKB  to  o^ntert,  end,  if  he  has  anj  mosonable  'gronnds 
to  make  ench  an  iesue,  he  ean  ahow  the  faets  en  -vfhieh  it  b 
fo«n«kd.  The  judge  ef  the  circuU  eoori  mwm  thennfefe  right 
in  refusing  to  instruct  the  jury  that  the  burden  of  proeing^^he 
truth  o{  these  wns^iers  rerted  with  the  plaintiff  1»faiir:  Pied* 
mont  eU.  /as.,  Co.  t.  fistn^,  ^  U.  S.  477. 

In  that  case  the  particular  hreneh  of  emrrastif  lelied  wq 
had  been  speoraliy  pieaded,  and,  tfaerefbce,  the  eooit  had  no 
occasion  to  paw  on  the  admjesifoility  of  sueh  evideoee  under 
the  general  nsne;  bat  it  is  manifest  that  all  the  reneone  which 
induced  the  ooiart  to  neqinre  that  the  insurer  abonhl  '^aingle 
out  the  answer  whose  truth  he  pnepoees  to  eentest  .  •  •  «  and 
show  the  facts  on  which  his  «xniteDtion  is  fiMisded,^  equally 
apply  as  requiring  him  to  notify  the  insund^  each  defense 
by  special  plea.  Otherwise  the  insnred  would  enter  on  the 
trial  ignorant  of  wliat  one  of  liis  aaultitudinonB  ansepees  would 
be  singled  eut  for  contest,  and  njeoeasorily  tmprepared  to  neet 
his  ad^rsary.  indeed,  the  principle  that  the  dsfendant 
carries  the  burden  of  proving  wupoh  deimesB  xovoItos  tbeis* 
cessity  of  specially  pleading  them,  beoause,  under  tiae  general 
issue,  hie  evidenoe  is  liouted  to  that  "which  goes  to  negative 
those  facts  wiiicfa  the  plaintiff  is  Teqoieed  to  pvvve  in  anber  to 
Tccover. 

Accordingly  the  medem  rule  requtitog  that  SHch  dofenses 
should  be  specially  pleaded  is  supported  by  lample  autlieritf. 
Mr.  May,  tn  tl^  latest  edition  ef  hk  worl:  an  iaawwaaae,  infer- 
ring  to  imatters  of  defense,  sudi  ju  Ixeaofaesof 'warnnityy  nis- 
representatioiis,  etc.,  says:  ^^  Matters  in  deionse  cannot  he 
availed  of  unless  pleaded.  In  netting  forth  the  grounds  ef 
defense  it  is  not  enough  merely  to  negative  the  trutii  of  a  de- 
claration or  performamceof  aoonditiffli  in  the  application  made 
by  the  insured.  The  particulars  in  which  the  untruth£ahseB 
or  brearch  conusts  should  be  set  out  as  far  as  can  beieason* 
ably  done,  that  the  plaintiff  may  have  some  notice  of  srhat  he 
is  to  meet.   So,  where  misrepresentation  or  breach  of  swirpttnily- 
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misrepresentation  or  breach  of  warranty  must  be  stated.'* 

Ha  brtiJSBa  thia  prmQipla  by  citaiMMi  of  noDiaroua  autfaari- 
tiea  which  noed  not  b»  here  enumaratBd:  Maj  oa  lifa  Insor^ 
anee,  see.  50K 

Mr.  Wood  aeta £Nrlb  tha  aama  doetrine  aa  foUowa:  ''The  iiH 
asrer^if  it  calieaon  spaeial  mattac  in  dafenaa,  moat  aat  it  forth 
by  proper  pleas,  as  such  matter  cannot  ba  shown  or  reliod 
upon  under  the  general  issue,  as  when  fraud  ia  relied  upon, 
or  a  breach  of  any  of  the  conditions  of  the  policy,  aa  a  refusal 
to  arbitrate  ":  2  Wood  on  Insurance,  sec.  522;  See  also  Bacon 
on  Benefit  Societies  and  Life  Liaurance,  sees.  455,  469. 

Mr.  Cooke,  in  his  very  recant  work  on  life  inauranoe,  frankly 
concedes  that  tfaasa  doctrine*  aia  contrary  to  ganaral  princi- 
ples, but  concedes  that  they  are  well  established.  He  says: 
*'  Many  of  the  established  principlea  of  the  law  of  life  insur- 
ance are  in  direct  contrariety  to  the  rule  requiring  allegation 
and  proof  of  the  performanca  of  conditions  precedent";  and 
again:  "The  weight  of  authority  is  decidedly  against  the  dis- 
tinction, (between  representations  and  warranties,)  and  the 
]iravailiiig  rule  ia,  that  the  burden  of  proof  of  breach  of  a  war- 
ranty resta  on  tha  inaurer  aa  wall  aa  does  the  burden  of  proof 
of  a  material  represmitation.  It  would  seem,  however,  that 
we  have  here  another  instance  of  a  plain  departure  from  a 
settled  doctrine  of  the  common  law,  that  one  seeking  to  en- 
iMceaftConlKaet  mnat  prove  theperforiuance  of  condiiiona  pre- 
cedent": Cooke  on  Life  In«arance,  saoa.  128,  14,  98. 

Finally,  this  court  in  a  lino  of  dedsioua  has  maintained 
the  principle  announced  by  Mr.  Arnould  in  his  work  on  in- 
Burance,  that,  as  relates  to  policies  of  insurance,  "all  matters 
iir  eunfefloiop  and  avoidance,  including  Dot  only  those  by  way 
of  discbarge,  b«i  those  also  which  show  the  tranaaction  to  be 
vomI  or  voidable,  on  the  fronnd  of  fraud  or  otherwise,  ahali  be 
Bp9fAa}\y  pleaded  ":  2  Arnould  on  Inaurance,  I28r7;  Pino  t. 
l#ardbant»'  etc  Ina^  Cq^  19  La*  Ann.  214;  92  Am*  Dee.  529; 
ThmidoTS  ^  l^w»  OrUanB  etc  Ita.  Co^  28  La.  Ann.  917;  Flynn 
r*  MerehoMite^  etc  ln$,  Ca.,  17  La.  Ann.  185;  Katheman  v.  Oen- 
er<d  etc.  /ns.  Ca«,  12  La.  Ann.  35;  Kemudf  v.  New  York  etc 
Iwc  Co.^  10  La.  Ann.  809;  Manning'a  Unreported  Caaea,  169* 

We  conelnde  that  the  foffegoing  aotboritias  fully  maintaitt 
the  rmU  iiieobedi  by  plaintiff  that  the  matters  of  defense  here 
iBfolved  impauei  lo  be  speciaUy  pleaded,  and  that  the  evi* 
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denoe  in  sapport  thereof  was  not  admissible  under  the  general 
issue. 

It  is  not  denied,  however,  that  there  is  a  conflict  of  anthor- 
ity  on  the  question,  and  counsel  for  defendant  are  supported 
in  their  views  by  very  respectable  precedents.  Their  errorf 
fortunately,  has  not  prejudiced  their  client;  for,  upon  the 
evidence  as  received  and  brought  up,  we  could  not  have 
versed  the  judgment. 

Judgment  affirmed,  


Imsurakcs— AcTioifB  oir  Pouoin^PLiA.— >A«pMiaI  plasli 
in  aotJoQi  on  policies  of  inrannoo  of  aU  mattert  which  abow  tke 
to  be  Toid  or  Toidable  on  the  ground  of  frand,  misrepreeentationy  or 
ment:  Phto  ▼.  Merchants'  eic  ln»,  O9.9  19  La.  Ann.  214;  92  Am.  I>M.  f89| 
HoasU  ▼.  Homit  Im.  Cbk»  92  Conn.  81;  85  Am.  Deo.  S40^  and  nofeeu 
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[44  LounuHA  AmnrAL^  1OC0.] 

COMTRAOT  WITH  MdNZGIPALITT  —  RiOHT  OV  P&I?AT1  PSBflOH  TO  MADrtAOT 

AcnoM  TUK&soH.  —  If,  hj  ooutract  between  a  municipal  oorporatioa 
and  a  private  person,  the  latter  undertakes  to  keep  the  etreete  la  good 
condition,  and  through  his  negligence  snob  streets  are  permitted  to  ba 
In  a  bad  condition  and  so  ont  of  repair  that  a  resident  is  injnred  wltlioaA 
negligence  on  his  part,  he  is  entitled  to  maintain  an  action  against  anoli 
contractor  to  recover  compensation  for  sncb  injnriea. 
Kboliobnob. — ALiOH-nNG  FROM  A  Strbct-cab  wbils  it  is  moving  ii  BOl 
necessarilj  negligence  as  a  matter  of  law. 

Carroll  and  Carrollj  for  the  appellant. 

John  M,  Bonner^  for  the  appellee. 

Fennbr,  J.  The  substantial  allegations  of  the  petition  mx% 
that  it  is  the  duty  of  the  city  of  New  Orleans  to  keep  jber 
streets  in  good-  order  and  condition,  and  that  by  contract  thia 
duty,  as  to  Annunciation  Street,  was  devolved  on  the  defend* 
ant;  that  a  certain  plank  crossing  on  Annunciation  Street  got 
out  of  repair,  and  had  a  long,  narrow  crack  in  it  that  was 
caused  by  the  decay  of  one  of  the  planks;  that  the  defendant 
grossly  neglected  to  cover  up  or  repair  this  crack,  although  it 
had  been  notified  so  to  do;  that  plaintiff  entered  one  of  the 
cars  on  the  Annunciation  line  about  five  o'clock  on  the  after- 
noon of  October  2,  1890,  and  proceeded  up  town  as  a  passen* 
gor,  having  paid  his  fare,  and  not  being  a  trespasseri  and 
alighted  from  said  car  at  the  lower  crossing  of  St.  Andrew 
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8traet»  said  car  moving  slowly,  and  at  a  slackening  rate  of 
speed,  preparatory  to  stopping  at  the  upper  crossing;  that  pe- 
titioner was  guilty  of  no  negligence  in  so  alighting  from  said 
car,  being  physically  strong  at  the  time,  and  being  skilled 
and  an  adept  in  so  alighting;  that  it  had  been  his  custom  and 
habit  to  alight  from  street-cars  in  motion  for  a  number  of 
years;  that  it  is  the  well-established  custom  in  New  Orleans 
for  able-bodied  men  to  so  alight  from  street-cars  in  motion, 
and  petitioner  had  a  right  to  so  alight;  that  he  alighted  from 
said  car  in  the  safest  manner,  with  his  face  toward  the  front 
of  the  car,  getting  off  backward,  suspecting  no  danger,  and 
relying  upon  the  said  railroad  company's  having  fulfilled  its 
dnty  to  the  city  and  the  public  in  keeping  the  street  and  the 
crossing  in  safe  condition  and  repair;  that  in  alighting,  peti* 
tioner,  after  releasing  his  hold  on  said  car,  placed  his  right 
foot,  being  the  foot  that  first  touched  the  ground,  firmly  and 
squarely  on  the  crossing,  but  that  when  he  planted  his  other 
foot  upon  the  crossing,  the  heel  of  his  shoe  was  caught  and 
firmly  held  in  the  hole  in  the  said  crossing;  that  the  momen- 
tum which  the  motion  of  the  car  had  imparted  to  his  body 
impelled  him  forward,  and  his  left  foot  being  caught  and 
firmly  held,  petitioner  was  not  free,  but  was  checked  and 
thrown  violently  to  the  ground,  etc. 

To  this  petition  the  defendant  filed  the  exception  of  no  cause 
of  action,  which  was  sustained  in  the  lower  court.  The  excep- 
tion rests  exclusively  on  the  ground  that  the  petition,  on  its 
face«  exhibits  such  contributory  negligence  on  the  part  of 
plaintiff  as  destroys  his  right  of  action. 

We  shall,  for  the  purpose  of  this  decision,  eliminate  the 
question  as  to  whether  the  defendant  was  bound,  as  a  carrier, 
to  keep  the  part  of  the  streets  occupied  by  its  track  in  good 
order  and  repair,  and  shall  treat  defendant  exclusively  as  the 
contractual  subrogee  to  the  duties  of  the  city  in  that  respect, 
and  as  sued  in  that  capacity  alone. 

The  case  will  thus  be  considered  precisely  as  if,  in  absence 
of  its  particular  contract  with  defendant,  the  suit  were  against 
the  city  itself  for  an  injury  resulting  from  a  defect  in  the  high- 
way, and  we  shall  so  treat  it  There  can  be  no  question  that 
in  such  a  case  the  petition  would  set  forth  a  complete  ca8e  of 
gross  fault  and  negligence  in  leaving  a  '*  dangerous  hole  "  in 
a  street  crossing,  and  failing  to  repair  the  same,  '^  although 
notified,  advised,  and  warned  of  the  dangerous  condition  of 
the  crossing.'' 
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Tke  tadB  alleged  furtiber  shoir  that  this  neg^igeoce 
caose  of  tbe  injary,  wiibeai  whiok  k  would  not  luivi» 
pened* 

The  rule  is  now  settled  that  a  mimicipal  corporation  Testod 
with  the  powers  ueuallj  conSerred  ia  boaad  to  laake  and  keep 
its  Btreete  leaeoruiblj  safe  and  eonvenient,  and  if  it  fiuha  to 
.  do  eo  is  liable  for  injury  occasioned  by  its  neglect  to  any  per- 
son using  the  streei  lawfully,  and  in  the  exercise  of  ordinary 
care:  BUiott  on  Roads  snd  StreetSy44&    '*If^  in  oonsideratioffi 
of  the  grant  of  a  license  to  construct  and  operate  its  road  on 
a  public  street,  a  railroad  company  agrees  with  the  city  to 
keep  a  portion  of  the  street  in  repair,  it  thereby  becomes  re- 
sponsible to  any  person  who  suffers  special  damage  in  con- 
sequence of  a  breach  of  this  contract,  and  a  right  of  aetioo 
inures  to  such  person  thereon":  1  Thompson  oo  Negligence, 
859,  sec.  2a 

It  follows  that  the  petition  sets  forth  a  good  cause  of  action 
unless  the  statement  therein  contained  of  the  plaintiff's  own 
acts  in  connection  with  the  injury  exhibits  such  a  case  of  con- 
tributory negligence  as  deprives  him  of  any  claim  for  redress. 

The  only  act  stated  in  the  petition  to  which  such  a  conse- 
quence could  be  attached  is  charged  in  the  following  ternm: 
**  That  be  was  a  passenger  upon  a  street-car  of  defendants; 
that  when  the  car  reached  the  ocwner  of  Annunciation  and  St. 
Andrew  Streets  plaintiff  alighted  therefrom,  while  the  same 
was  moving  slowly  at  a  slackening  rate  of  speed,  preparatory 
to  sti^ping  on  the  further  side  of  the  street;  that  he  wes 
guilty  of  no  negligence,  being  physically  strong  and  skilled 
in  so  alighting;  that  he  ahghted  from  the  car  in  the  safest 
manner,  with  his  face  toward  the  front  of  the  ear,  suspecting 
no  danger  and  relying  upon  defendants  having  fulfilled  its 
<luty  in  regard  to  keeping  the  crossings  in  good  condition  and 
repair;  UmU  in  alighting,  plaintiff,  after  releasing  his  hold 
upon  the  car,  placed  his  right  foot  squarely  and  firmly  on 
the  crossing,  bot  tliat  when  lie  placed  his  other  foot  vpon  said 
crossing,  the  heel  of  his  shoe  went  into  the  hole  above  men- 
tioned,"  etc. 

The  last  statement  strongly  intimates  tiiat  the  hols  was  hi 
advance  of  the  point  at  which  plaintiff  alighted  and  was  prob- 
ably covered  by  the  car  step,  so  that  no  exercise  of  ordinarf 
-csre  in  looking  where  he  was  stepping  would  havw  revealed  Ibe 
danger,  thus  shottiiag  out  the  impotation  el  ocgixgonos  m  pev- 
foriuing  the  act,  if  the  act  itself  was  not  necessarily  aegiigenl 
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The  m^ntenanctt  of  tht  exceptioa  of  no  tMJom  of  oetion  in* 
▼olyeo  the  assertion  of  two  legal  propositionB)  Tb.:  L  Thai 
the  act  of  alighting  from  a  atreat  bone-oar  while  movingi 
under  the  circamstanoea  stated^  ia  negligenoe  in  $0 — L  at, 
necessarily  and  aa  matter  of  law;  %  That  the  particular  in- 
jury  was  in  such  '*  ordinary,  natural  aequeooe"  to  the  nap^ 
Sence  as  excludes  redress:  Wharton  oa  Negligenee»  aaosL  1,  8^ 
73;  FairhankM  v.  Kerr^  70  Pa.  St.  88;  10  Am.  Rep.  684;  G«r- 
hard  v.  BcOes^  2  £1.  A  B.  490;  Summers  v.  CrescttU  Qiiy  R.  K 
Ce^  34  La.  Ann.  144;  44  Am.  Rep.  41». 

The  diligent  counsel  for  defendant  citea  numerous  oases 
holding  it  to  be  negligence  to  jump  from  a  moving  steam 
train,  and  notably  our  own  recent  decisfton  in  the  case  of 
Walker  ▼.  Vichburg  €te.  R.  R.  Co.,  41  La.  Aim.  795, 17  Am 
St.  Rep.  417. 

He  also  citea  a  few  casea  which  apparently  apply  the  same 
principle  to  horse-cars,  though  some  of  these  indicate  partic- 
ular circumatancea  going  taconatitote  the  negligence,  such  as, 
ill  one  case,  that  the  person  attempting  to  board  a  moving  car 
''was  encumbered  with  hia  coat  and  dinner  bucket'^:  i2sd* 
dington  ▼.  PhiUidel^ia  Traetiofk  Ca.,  132  Pa.  St  164;  but 
both  reason  and  authority  indicate  the  just  and  broad  dia» 
tinction  between  the  rules  applicable  to  steam  and  borse-oana 

As  Mr.  Beach  saya:  ^  What  might  be  gross  n^ligenee  as 
respects  a  steam-railway  might  be  perfectly  prudent  and 
proper  to  be  done  in  dealing  with  street-cars.  We  must  nci, 
therefore,  attempt  to  apjdy  to  street-railways  the  rules  of  law 
applicable  to  steam-railwaya  The  cases  are  differeat  and 
the  reason  for  the  rule  ceasing,  the  rule  itself  must  also  eease." 
And  he  further  says:  "It  is  well  settled  that  it  ia  not  oontrib* 
utory  negligence  ia  as  for  one  to  alight  from  or  to  board  a 
moviug  street-car'':  Beach  oa  Contributory  Negligence^  seoe. 
89  and  90. 

The  New  York  court  of  appeals  states  the  rule  as  foUowa: 
*'  Ordinarily,  it  is  perfectly  safe  to  get  upon  a  sireet^sar  mov 
ing  slowly^  and  thoueands  of  persons  do  it  every  day  with 
perfect  safety.  There  may  be  eaceptional  oases  when  the  car 
ia  moving  rapidly,  or  when  the  person  ia  infirm  or  clumsy,  or 
is  encumbered  with  children,  packages,  or  other  hiudranoee, 
or  when  there  are  other  unfavorable  conditions,  when  it  would 
be  reokless  to  do  so;  and  a  eourt  might,  upon  undisputed  evi- 
dfenee,  hold,  as  matter  of  law,  that  there  was  negligence  in 
doing  so.    But  in  moat  casea  it  must  be  a  question  for  the 
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jury  **:  Eppet^dorf  y.  BrooUyn  etc  K  R.  Oo.^  69  N.  T.  196;  2B 
Am.  Rep.  171. 

Says  the  Minnesota  coart:  **  It  is  well  settled  that  it  is  noi 
negligence,  per  m,  for  a  person  to  get  on  or  off  a  stroei-ear 
drawn  by  horses,  while  it  is  in  motion.  It  depends  apoo  tha 
circumstances  surrounding  each  case.  The  question  ia  ordi* 
narily  one  of  fact  to  be  submitted  to  a  jury ":  Sehaeherl  t. 
St.  Paul  City  R*y  Co.y  42  Minn.  42.  See  also,  to  same  effecti 
McDonough  r.  Metropolitan  R.  R.  Co.^  137  Mass.  210;  Booom 
on  Corporations,  sec.  266;  Hutchinson  on  Carriers,  seo.  645a. 

The  statements  in  this  petition  certainly  exclude  eTsry 
exceptional  circumstance  which  imputes  any  peculiar  reck* 
lessness  to  the  act  They  assert  that  the  oar  was  moving 
slowly  and  with  slackening  speed;  that  the  plaintiff  was  noi 
''clumsy  or  infirm,"  but  strong  and  active;  they  exhibit  no 
*' encumbrances  or  hindrances"  of  any  kind,  and  no  other 
'*  unfavorable  conditions." 

We  are  called  upon  to  hold  that  the  simple  act  of  volunta- 
rily alighting  from  a  horse-car  while  moving,  even  ander  tbo 
most  favorable  conditions,  is  per  $e  negligence  which  disables 
the  party  from  asking  redress  for  any  injury  resulting  from 
the  negligence  of  another,  however  gross,  concurring, with 
such  an  act 

Reason  and  authority  preclude  such  a  doctrine. 

Finding,  therefore,  that  the  petition  sets  forth  a  clear  oass 
of  fault  and  negligence  on  the  part  of  defendant,  and  that  th« 
facts  alleged  do  not  necessarily  and  as  matter  of  law  estab- 
lish contributory  negligence  on  the  part  of  plaintiff,  we  are  of 
opinion  that  the  case  should  go  to  trial  on  the  merits,  when 
many  surrounding  and  accompanying  circumstances,  not  ne* 
cessary  to  be  alleged  on  the  face  of  the  pleadings,  may  be 
shown  by  either  party,  and  when  we  have  the  whole  case 
before  us  we  will  be  better  able  to  balance  the  scales  of  fault, 
and  determine  the  causal  results  so  as  to  reach  a  conclusion 
satisfactory  to  justice. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled  and  reversed;  that  the  exception  be 
overruled,  and  that  the  case  be  remanded  for  further  proceed- 
ings according  to  law.  


MvHioiFAL  GoapoEATioNs— LiABnjTT  ov  OttM  OoiTTBAornro  wrr^  io 
Kksp  Strbrs  nr  Rkpaib.— A  oity  may  impoM  upon  a  imilratd  oooapyiag 
its  Btreeta  tha  barden  of  keeping  them  in  good  repair  to  avoid  injuj  to  pev- 
■ona  aeing  them;  bat  ahoiild  the  company  fail  to  oomply  with  iti  obtigitioas 
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And  bj  iti  oagligviiM  infliot  injniyt  both  th«  eity  and  fht  oompuiy  ar«  i»rU 
Bftuilj  liable,  aad  wbmi  the  eity  U  mnlcted  it  may  reeorer  against  the  oom* 
puiy  in  the  aame  aotieo,  if  both  are  made  partiae,  or  in  a  distinct  snit:  CfUm 
V.  Cretead  OU^  J?.  B.  Ch.*  48  La.  Ann.  827;  25  Am.  8t  Rep.  187,  and  notai 
A  railroad  oompany  maintaining  its  tracks  npon  the  streets  of  a  city  mnst 
keep  them  in  snch  condition  as  to  aroid  injory  to  the  public  in  Uie  nse 
of  the  highway:  Stldid  w.  Cenirai  Pari  etc  R.  R.  Co..  183  K.  T.  446;  28  Am^ 
8t.  Rep.  688^  and  note.  See  Twmtr  ▼.  Newtmryh,  109  N.  T.  JOl;  4  Am.  8«i 
Rep.  463. 

Kbouobitcb— Grtdio  off  of  8fnuT-OAB8  nr  iionov.  — One  whorol* 
Bntwily  jniope  on  or  off  a  street-car  while  in  motion  does  so  at  his  own  perils 
W^rbowUkff  T.  Fori  Wagne  etc  iTy  Co,.  86  Mich.  236;  24  Am.  8t  Rep.  120t 
and  note  with  the  caeae  collected.  It  b  not  negligence^  as  a  matter  of  law, 
to  attempt  to  board  a  horse-car  going  at  the  rate  of  about  f oar  milee  per  homrt 
Arlgfo  w.  Umkm  AraH  BT^  Co..  148  Mass.  72|  18  Am.  8t,  Rep.  618  and  aoU. 
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Baltimorb  and  Potomao  Railroad  Go.  v.  Statb. 

(76  Maxtlahd,  U8l] 

Kmujokncb  —  Dborkb  of  Proof  Rkquirkd.  —  In  owes  where  negligenoa 
is  alleged,  a  wild  ipeoulatiou  m  to  how  or  from  what  caaae  the  aooideot 
ooourred  cannot  be  allowed  to  stand  as  proof*  or  be  made  the  basis  for  a 
▼ordiot  in  favor  of  the  party  upon  whom  the  burden  of  proof  lies. 
There  must  be  evidence  upon  which  the  jury  could  reasonably  and  prop- 
erly conclude  that  the  injury  was  produced  by  some  wrongful  or  negli- 
gent act  of  the  defendant. 

Railroads —  Risks  Asbum bd  bt  Emplotrbs.  — When  a  railroad  brakeman 
is  killed  while  engage<l  in  the  course  of  his  employment,  by  smoke  and 
gas  arising  from  insuflScient  ventilation  in  a  tunnel,  after  he  has  ac- 
cepted and  continued  in  the  employ  of  the  railroad  company  with  full 
knowledge  of  the  condition  of  the  tunnel  and  of  the  risks  of  the  work 
therein,  there  cannot  be  any  recovery  for  such  injnry. 

If  ASTBR  AMD  Sbrtant  —  ASSUMPTION  OF  RisKs.  —  If  a  mao  chooses  to  so- 
oept  employment  and  to  continue  in  it  with  knowledge  of  its  dangen^ 
Im  assumes  the  attendant  risks  and  must  abide  the  consequences,  so 
far  as  any  claim  to  compensation  against  the  employer  is  oonoemed. 

Charlei  H.  Carter^  John  J.  Donaldson^  and  Bernard  Carter^ 
for  the  appellant 

Thonioi  Mackenzie  and  J.  V.  L.  Findlay,  for  the  appellee. 

Alvby,  C.  J.  This  action  was  brought  in  the  name  of  the 
fitate  for  the  use  of  the  father  of  Harvey  P.  Abbott,  who  was 
killed  in  the  railroad  tunnel  of  the  defendant  corporation  un- 
der  the  city  of  Baltimore  on  the  twenty-fifth  day  of  August, 
1890,  to  recover  for  alleged  negligence  of  the  defendant  as  the 
«aase  of  the  death  of  the  son.  The  deceased  was  in  the  em* 
ploy  of  the  defendant  company,  as  brakeman  on  a  freight 
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tram,  and  was  killed  irfrHe  so  eroplojed  on  vach  tram  in  paB»- 
ing  throa^  the  tmnfiel;  ani  the  mfiiB  quesiion,  ander  the 
vlatate  (Co4»,  arl  87,  see.  1),  is^  whether  the  death  of  the  de- 
eenBod  wav  cauDtid  by  any  eudt  wnrngfol  act,  neglect,  or  de- 
fiaiM  ef  tFie  dtefeftdaTH  ae  woirid,  9  death  had  not  eneued,  hafe 
on  tilled  the  partj  injined  te  mamtam  the  aotk>n  for  such  fn* 
jery;  atxi  vpon  the  evidence  produoed,  the  preKmmary  ques- 
tion was  raised,  whether  the  eridenee  was  legally  strfBcient  to 
b«  eiifcmitlod  to  the  jory  fiw  tbeir  coneideratkm.  The  trial  in 
tbe  eovrt  below  revolted  in  a  TereKet  and  judgment  for  the 
plaiivtrff)  and  the  defendant  hae  appealed. 

There  is  no  real  dispnte  or  conftict  in  regard  to  the  facta. 
The  yonng  man  who  came  to  his  death  by  the  accident  was 
about  twenty-two  years  of  age,  and  had  been  in  the  employ 
of  the  company  some  two  or  three  months  immediately  pre* 
ceding  the  time  of  his  death.  He  had  been  in  railroad  em- 
ployment prior  to  the  time  of  his  entering  ^e  serrice  of  the 
defendant;  and  daring  the  wbete  time  of  serrice  with  the 
defendant,  his  duty  required  him  to  go  tfaroagh  the  tunnel  on 
trains  two  or  three  time  a  day.  He  was  therefore  fully  ae* 
fltrainted  with  the  tunnel,  and  with  ite  physical  conditioner. 
Aceording  to  the  evidence,  the  tcmnel  is  near  about  one  mile 
and  a  half  k>ng,  divided  into  three  sections  by  open  cute;  and 
ft  was  in  that  seetion  that  runs  from  Pennsylvania  Avenue  to 
6Fhnor  Street  that  the  mangled  body  of  the  deceased  was 
found  shortly  after  the  accident  happened.  No  one  saw  or 
eoald  tell  how  the  accident  occurred.  It  is  not  pretended  that 
there  was  any  defect  in  t^  tracks  of  the  road,  or  in  the  ma* 
ehinery  of  the  train,  or  anjihing  unusual  or  extraordinary  in 
Mte  make-up  of  the  train,  apon  which  the  deceased  was  act- 
ing as  brakeman;  or  that  there  was  any  negligence  or  want  of 
ordinary  care  in  condacting  the  train  through  the  tonne);  but 
the  contention  is  that  the  tumiel  is  not  sufficiently  ventr>ated;. 
that  it  ia  net  swfficiontty  eupplted  with  vents  or  flues  to  relieve 
ft  of  the  fnrmenee  quantity  of  sn»oke  and  gas  gienerated  by 
and  emttted  from  the  engmee  whvle  passing  throvrgh  the  tun- 
nel; and  that  the  condiUon  of  the  tunnei  was  the  immediato 
or  primary  cause  of  the  accident  to  the  deceased. 

TbJe  tonne),  according  to  the  evidence,  has  been  in  use,  aa 
part  of  the  roadway  of  the  defendant,  for  nearly  twenty  years 
past;  and  for  the  last  ten  or  Meen  years  there  have  passed 
throngh  the  tunnel,  on  an  average,  from  100  to  125  trains^ 
passenger  and  freight^  daily;  and  the  ordinary  time  for  pasa-^ 
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ing  through  is  from  Bix  to  nine  minates;  and  while  accidents 
have  happened  in  the  tunnel,  the  evidence  does  not  sbovr  thai 
there  has  ever  been  an  instance  of  suffocation,  or  of  de^th 
produced  by  anything  like  asphyxiation,  caused  by  the  smoke 
and  gas  of  the  tunnel,  though  the  smoke  and  gas  at  times  are 
shown  to  be  very  distressing  and  oppressire  to  the  railroad 
employees  exposed  to  it    What  is  or  would  be  a  proper  ven* 
tilation  for  the  tunnel  is  a  question  of  scientific  engineering, 
and  depends  upon  a  great  many  conditions.   It  depends  upon 
the  length,  curvatures,  and  grades  of  the  tunnel;  its  height 
and  width;  the  number  of  trains  passing  through  daily  and 
the  time  of  intermission  between  trains;  the  character  of  the 
fuel  consumed,  and  largely  upon  the  state  of  the  atmosphere 
and  the  direction  and  strength  of  the  wind  currents  through 
the  tunnel.    There  was  no  testimony  offered  of  a  scientific 
character  to  show  in  what  respect  and  to  what  extent  the  ven- 
tilation of  the  tunnel  could  be  improved  by  any  reasonable 
supply  of  means  in  addition  to  those  actually  supplied;  and 
whether  the  provision  actually  made  for  the  ventilation  of  the 
tunnel,  and  to  relieve  it  of  smoke  and  gas,  is  so  inade(^uate  as 
to  render  it  unsafe  to  the  life  of  one  in  ordinary  health  in 
passing  through  it  as  brakeman  on  a  freight  train,  as  the  de* 
ceased  was  doing  at  the  time  of  his  death,  is  at  best  but  mat- 
ter of  speculation  and  conjecture.    No  rational  mind  could  so 
conclude  with  any  degree  of  certainty  from  the  evidenoe  in 
the  record. 

The  day  upon  which  the  accident  occurred,  according  to 
the  uncontradicted  proof,  the  weather  was  clear  and  fine,  and 
at  the  time  deceased  entered  the  tunnel  the  smoke  and  gas 
were  not  so  dense  as  in  less  favorable  weather.  The  train 
entered  the  tunnel  at  about  half-past  eleven  o'clock,  A.  M.,  and 
the  deceased  was  last  seen  alive  in  an  erect  position  in  one  of 
the  open  or  box-cars  with  a  lantern  in  his  hand*  Shortly 
thereafter  a  noise  was  heard,  as  of  the  breaking  of  glass,  and 
immediately  thereafter  the  car  that  the  witness  was  on  gave 
two  or  three  jolts;  but  it  was  not  until  the  train  reached  an 
open  space  that  it  was  discovered  that  the  deceased  had  fallen 
off.  Immediate  notice  was  given  and  search  was  made,  and 
the  mangled  body  was  found,  and  also  the  broken  lantern,  near 
the  place  in  the  tunnel  where  the  jolts  in  the  car  were  observed; 
but  how,  or  from  what  cause,  the'  deceased  fell  from  the 
train  is  wholly  unknown.  Whether  be  was  overcome  by  the 
smoke  and  gas  of  the  tunnel  and  fell,  or  whether  he  made  a 


Jan.  1892.]    Baltimobi  sra  B.  B.  Ca  «•  Stati.  S7S 

misstep,  or  lost  his  band  or  foothold  la  attempting  to  get  from 
one  car  to  another,  are  qnestions  of  mere  speculation  and  oon« 
jectiire;  and  on  such  state  of  case,  clearly,  there  was  no  eyi* 
dence  legally  sufficient  to  be  submitted  to  the  jury.  A  wild 
speculation  as  to  how  or  from  what  cause  the  accident  oc- 
curred cannot  be  allowed  to  stand  for  proof  or  be  made  the 
basis  of  a  verdict  in  favor  of  the  party  upon  whom  the  burden 
of  proof  lies.  There  must  be  evidence  upon  which  the  jury 
could  reasonably  and  properly  conclude  that  the  death  was 
produced  by  some  negligence  or  wrongful  act  of  the  defend- 
anL  The  case  should  have  been  withdrawn  from  the  jury. 
It  falls  immediately  within  the  principle  of  the  cases  of  North' 
em  CeiiU  K'y  Co.  v.  State^  64  Md.  113,  and  State  y.  Baltimore 
etc.  R.  R.  Co.,  58  Md.  221. 

But  if  it  be  assumed,  according  to  the  contention  of  the 
plaintiff,  that  the  tunnel  was  not  sufficiently  ventilated,  and 
that  it  was  by  reason  of  the  density  of  the  smoke  and  gas  in 
the  tunnel  that  the  accident  occurred,  still,  there  is  no  ground 
shown  for  the  right  to  recover.  The  uucontro verted  proof 
makes  it  clear  beyond  question  that  the  deceased  was  entirely 
familiar  with  the  condition  of  the  tunnel,  and  the  discomforts 
and  risks  of  working  therein,  whatever  they  were,  as  he  had 
been  in  the  daily  habit,  two  or  three  times  a  day,  for  two  or 
three  months,  of  going  through  the  tunnel  as  brakeman  on 
trains.  Having  accepted  and  continued  in  the  employment 
with  full  knowledge  of  the  condition  of  the  tunnel  and  of  the 
risks  of  the  work  therein,  he  could  not,  if  death  had  not  en- 
sued, have  recovered  for  any  injury  sustained  by  reason  of 
the  condition  of  the  tunnel;  and  if  he  could  not  have  recov- 
ered for  such  injury,  if  living,  those  authorized  to  sue  in  con- 
sequence of  his  death,  cannot,  by  the  terms  of  the  statute, 
have  any  better  or  greater  right  to  recover.  The  principle  is 
well  settled  that  if  a  person  chooses  to  accept  employment,  or 
continue  in  it,  with  knowledge  of  the  danger  attending  it,  he 
must  abide  the  consequences,  so  far  as  any  claim  against  the 
employer  is  concerned.  Upon  any  other  principle  it  would  be 
impossible  to  carry  on  any  of  the  many  dangerous  trades  and 
trade  0))erations  that  make  up  the  business  of  the  country. 
The  cases  that  hold  and  maintain  this  doctrine  are  numerous; 
and  among  them  is  the  decision  of  this  court  in  the  case  of 
Caltivwre  etc.  R,  R.  Co.  v.  Strieker,  61  Md.  47,  84  Am.  Rep. 
291,  whurein  it  was  held  that  the  plaintiflf  must  be  held  to 
have  understood  the  ordinary  hazards  attending  his  employ* 
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ment,  and,  therefore,  to  have  voluntarily  taken  upon  himself 
the  hazards,  when  he  entered,  or  when,  with  that  knowledge, 
he  ctiose  to  contintie  in  the  Berviee  of  the  employer;  and  coo* 
sequently  he  could  not  recover.    In  that  case,  the  case  of 
Woodley  t.  Metropolitan  Dist.  IPy  Co.,  L.  R.  2  Ex.  384,  was 
referred  to,  and  the  principle  of  the  decision  of  the  majority 
of  the  court  of  appeal  fully  adopted.    In  the  case  of  Woodley, 
the  plaintiff,  a  workman  in  the  employ  of  a  contractor  en- 
gaged by  the  defendants,  had  to  work  in  a  dark  railroad  tun- 
nel rendered  dangerous  by  the  passing  of  trains.    After  he 
had  been  working  a  fortnight  he  was  injured  by  a  passing 
train.    The  jury  found  that  the  defendants  in  not  adopting 
any  precautions  for  tlie  protection  of  the  plaintiff  had  been 
guilty  of  negligence;  but  the  court  of  appeal,  reversing  the 
decision  of  the  court  of  exchequer,  held  that  the  plaintiff, 
having  continued  in  his  employment  with  full  knowledge, 
could  not  hold  the  defendants  liable  for  any  injury  arising 
from  danger  to  which  he  voluntarily  exposed  himself.     In 
that  case  the  leading  opinion  of  the  court  was  prepared  by  and 
read  for  Chief  Justice  Cockburn;  and  his  reasoning  is  so  perti- 
nent,  and  the  principle  and  the  qualiGcations  thereof  are  so 
clearly  stated  by  him,  that  we  cannot  do  better  than  quote  a 
passage  from  that  opinion.     He  said:  — 

"A  man  who  enters  on  a  necessarily  dangerous  employ- 
ment with  his  eyes  open  takes  it  with  its  accompanying  risks. 
On  the  other  hand,  if  the  danger  is  concealed  from  him  and 
an  accident  happens  before  he  becomes  aware  of  it,  or  if  he  is 
led  to  expect,  or  may  reasonably  expect,  that  proper  precau* 
tions  will  be  adopted  by  the  employer  to  prevent  or  lessen  the 
danger,  and  from  the  want  of  such  precautions  an  accident 
happens  to  him  before  he  has  become  aware  of  their  absence, 
he  may  hold  the  employer  liable.  If  he  becomes  aware  of 
the  danger  which  has  been  concealed  from  him,  and  which  he 
had  not  the  means  of  becoming  acquainted  with  before  he  en« 
tered  on  the  employment,  or  of  the  want  of  the  necessary 
means  to  prevent  mischief,  his  proper  course  is  to  quit  the 
employment.  If  he  continues  in  it,  he  is  in  the  same  position 
as  though  he  had  accepted  it  with  full  knowledge  of  its  dan* 
ger  in  the  first  instance,  and  must  be  taken  to  waive  his  right 
to  call  upon  the  employer  to  do  what  is  necessary  for  his  pro- 
tection, or  in  the  alternative  to  quit  the  service.  If  he  con* 
tinues  to  take  the  benefit  of  the  employment,  he  must  take  it 
subject  to  its  disadvantages.    He  cannot  put  on  the  employer 
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terms  to  which  he  has  now  fall  notice  that  the  employer  ne^er 

iatended  to  bind  himseUl    It  is  competent  to  an  emplojeri 

at  least  so  ftix  as  civil  oonsequeoces  Are  coocerxied,  to  invite 

pvsKM  to  wmktot  htm  ander  circunstanoee  of  danger  caused 

er  aggia^&ted  by  -want  of  due  precaations  en  the  part  of  the 

employer.     If  a  man  chooses  to  accept  the  employment,  or  to 

ooatinua  in  it  with  aVnowledge  of  the  danger,  he  must  abide 

thm  oonflaquenoes.  so  fiu'as  any  oiaim  to  comfianaation  against 

the  «iBploy«r  is  oenoemed.    Morally  speaking,  those  who  em* 

ploy  men  on  dangerous  work  without  doing  all  in  their  power 

to  obviate  the  danger  are  highly  reprehensible,  as  I  certainly 

think  the  company  were  in  the  present  instance.    The  work* 

man  who  depends  on  his  employment  for  the  bread  of  him* 

self  and  his  inmily  is  thus  tempted  to  inenr  risks  to  which,  as 

a  matter  of  humanity,  he  ought  not  to  be  exposed;  but  look* 

hig  nt  the  matter  in  a  legal  point  of  view,  if  a  man,  for  the 

sake  of  the  employment,  takes  it  or  continues  in  it  with  a 

knowledge  of  its  risks,  he  must  trust  to  himself  to  keep  clear 

of  injury." 

There  were  two  judges  disaenting  in  that  ease,  but  not  from 
the  general  principle  applied  by  the  majority,  but  upon  the 
question  whether  the  plaintiff  was  such  employee  of  the  de* 
fendant  as  would  relieve  the  latter  of  responsibility.  The  dis* 
senting  judges  concluded,  upon  the  facts  of  tlie  case,  that  the 
plaintiffwas  not  anemployee  of  the  defendant,  but  of  an  inde- 
pendent contractor,  and  therefore  entitled  to  the  verdict  of  the 
jury^  but  they  ail  conceded  that,  if  the  plaintiET  was  to  be 
iroatod  wm  mn.  employee  of  the  defendant,  be  had  no  right  to 


It  follows  from  what  we  have  said  that  there  was  error  in 
Ihe  ooori  below  in  rejecting  the  first,  second,  third,  and  fourth 
prayers  offered  by  the  defendant,  and  in  refusing  to  take  the 
ease  from  the  jury.  We  shall  therefore  reverse  the  judgment 
appealed  from,  without  the  award  of  a  new  trial. 

Judgment  reversed.  

Kaouoanai,  whrh  PRBsaicBo  oa  mot  Pissumbd  vroh  tbb  Ooourbbxoi 
or  AW  AcciDJUiT:  See  notes  to  Huqf  ▼.  Oahlenbeck^  6  Am.  St  Hep*  792- 
795;  PhiladelpMa  etc  R.  R,  Co.  ▼.  Andenon,  20  Am.  St  Rep.  490-495.  A«  to 
Chn  Uorden  ol  proof  regarding  negUgenee,  see  notes  to  Btntt,  ▼.  Jf<siite  CetUnU 
jr.  B.09^^  Am  Jtap.  628,  629;  SmUh  v.  8t,  Fa*l  CMv R'j  Co., 50  Am.  Rep. 
ttS  86flL  The  genankl  rule  is  that  tbe  burden  ol  proof  it  opoo  the  plain tilF 
in  actions  for  negligence.  See^  in  addition  to  the  oases  cited  in  the  above 
ODtes,  McCuIly  T.  ClarJx,  40  Pa.  St  399;  80  Am.  Dec.  584;  BuUm  t.  /VmJ^ 
CI  Conn.  SO;  M  Am.  Rep.  24;  O'Brien  t.  MUkr,  60  Oona.  214;  25  Am.  81 
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Rep.  820;  JRirfy  ▼.  Ldh$  Shore  He.  B^y  Oo.^  M  Mich.  349;  B.ikr  ▼.  Lombard^ 
63  N.  J.  L.  233;  Reiu  r.  Nem  York  Steam  Oa.^  128  K.  T.  103;  if  the  eridencm 
learat  the  cause  of  aa  injary  anprored,  it  cannot  be  attribated  to 
ant's  oegligenoe  or  fault:  Smier  t.  CTnioA  Oil  Oa.,  48  La.  Ana.  608. 

MaSTBK  AMD  8BRTAXT*>Afl8VMFTI0V    OV   BXBKB  BY  COSTUIVIMQ 

Em PLOTMXNT  WITH  Knowlbdos  thkrxov. —  That  a  aenrant  cannot 
under  snob  eiroainatancest  lee  SL  Louie  eie,  R.  E.  Co.  t.  lnoiHt  37  Kan.  701; 
1  Am.  St  Rep.  206;  Porler  ▼.  Western  If.  C.  R.  R.  Co.,  07  N.  G.  66;  2  Am. 
St  Rep.  272»  and  note;  IndkmapoUe  etc  R*y  Co,  r,  Watson,  114  Ind.  20;  6 
Am.  St  Rep.  078;  OdeU  w.  New  York  ete.R.R.Oo.,  120  N.  Y,  323;  17  An. 
St  Rep.  650;  TUms  ▼.  Bradford  He.  R.  R.  Co.,  136  Pa.  St  618;  20  Am.  St. 
Rep.  044;  and  note  to  i^jd^mojid  etc  R"y  Oo,  t.  NormaU,  10  Am.  St  Rep.  835. 
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RlLXAai  AS  DsFSirsa  to  Aorioir.  —  Unlets  impeached  for  fraud  or  duraeay 
or  trarersed  as  not  genuine,  a  release  under  seal  is  a  defense  to  an  ao- 
tion,  and  the  plaintiff  will  not  be  heard  to  allege  or  allowed  to  proTo 
that  it  was  without  sufficient  consideration,  or  that  the  amount  paid  wai^ 
in  reality,  not  all  that  was  due. 

Cakslbssnbss  as  Bab  to  Bblibv.  ^-  A  person  who  executes  without  ooercioa 
or  undue  persuasion  a  solemn  release  under  seal  cannot  subsequently 
impeach  it  on  the  ground  of  his  own  carelessness  if  at  the  time  of  its 
execution  he  might  have  advised  himself  fully  as  to  the  nature  and  legal 
effect  of  the  act  done.  He  cannot  then  complain  that  an  imposition  has 
been  practiced  upon  him. 

GABXLBSSNB88  AS  Bar  TO  Rblibt.  -*  A  person  who  at  the  time  of  roluntarily 
executing  a  release  under  seal  knows  oi  by  inquiry  might  know  the 
exact  nature  of  the  act  done,  cannot  sabsequently  invoke  his  own  heed* 
lessness  to  impeach  his  release  by  calling  such  heedlessness  some  one 
else's  fraud.  He  has  no  right  to  act  as  one  who  understands  what  he  is 
doing,  unless  he  intends  to  lead  those  with  whom  he  is  dealing  to  believe 
that  he  understia  Is  the  act  done. 

Tkomas  Mackenzie  and  J.  V.  L.  Findlayy  for  the  appellant. 

George  Dobbin  Penniman^  W,  L  Cro8$^  and  John  K,  Cowen^  for 
the  appellee. 

McSherrt,  !•  This  suit  wa^  brought  to  recover  damageB 
for  a  personal  injury  received  by  the  appellant  whilst  in  the 
service  of  the  appellee.  The  appellant  was  a  blacksmith,  and 
in  the  discharge  of  his  duties  had  occasion  to.  use  a  steam 
trip-hammer  owned  by  the  railroad  company.  One  of  the 
housings  of  this  hammer  was  insecurely  fastened,  and,  as  a 
consequence,  when  the  hammer  was  being  operated  by  a  co- 
employee  of  the  plaintiff,  it  suddenly  fell  upon  and  seriously 
crushed  the  right  hand  of  the  appellant     To  th8  declaration 
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the  company  pleaded  —  first,  not  guilty;  and  secondly,  two 
rel^iseB  executed  by  the  appellant  under  seal.    The  appellant 
demurred  to  this  latter  plea,  and  upon  the  city  court  over- 
ruling the  demurrer  he  filed  a  replication,  to  which  the  ap- 
pellee  demurred.    This  demurrer  was  sustained,  and   tlie 
appellani  then  filed  another  replication  to  the  second  plea, 
and  averred  that  the  releases  were  obtained  by  the  fraud  of 
the  railroad  company.    Issue  was  joined  upon  a  traverse  of 
this  replication,  and  the  case  proceeded  to  trial.     Upon  the 
conclaaion  of  the  case  made  by  the  plaintiff,  the  defendant 
asked  and  the  court  gave  two  instructions  which  withdrew  the 
case  from  the  jury.    By  the  first,  the  jury  were  told  that  un- 
der the  undisputed  evidence  the  general  foreman  of  the  black- 
smith-shop was  a  fellow-servant  of  the  plaintiff,  and  if  the 
injury  complained  of  was  occasioned  by  the  negligence  of  the 
foreman  in  not  repairing  the  hammer,  then  the  plaintiff  could 
did  not  recover  unless  the  jury  should  find  that  the  defendant 
did  not  use  reasonable  care  in  the  employment  of  the  foreman, 
and  that  there  was  no  legally  sufficient  evidence  adduced  to 
show  that  the  company  had  not  used  reasonable  care  in  the 
employment  of  the  foreman.     By  the  second  they  were  in- 
structed "that  the  releases  signed  by  the  plaintiff  are  an  ab- 
solute bar  to  the  right  to  recover  in  this  suit,  unless  there  be 
evidence  legally  sufficient  to  show  that  the  said  plaintiff  was 
induced  to  sign  the  said  releases  by  fraud,  and  that  there 
has, been  no  evidence  produced  legally  sufficient  to  show  such 
fraud,  and  the  verdict  of  the  jury  must  therefore  be  for  the 
defendant." 
A  proper  understanding  of  the  questions  involved  requires 
.  a  brief  statement  of  the  material  facts  disclosed  by  the  record. 
In  1882  the  appellant  became  a  member  of  the  Baltimore 
and  Ohio  Employees'  Relief  Association,  a  body  corporate 
then  in  existence.    By  the  provisions  of  its  by-laws  and  the 
terms  expressed  in  the  applications  of  persons  who  desired  to 
avail  of  its  benefits,  all  members  —  and  membership  was  lim- 
ited to  employees  of  the  Baltimore  and  Ohio  Railroad  Com- 
pany and  other  railroad  lines  operated  by  it  —  were  required 
to  contribute  a  percentage  of  their  monthly  wages  for  the 
formation  of  a  fund  out  of  which  those  who  might  be  injured 
or  disabled  or  become  sick  whilst  in  the  company^s  service 
would  receive  a  daily  allowance,  regulated  according  to  the 
amount  of  their  respective  contributions.     It  was  plainly  stip- 
ulated that  upon  the  payment  of  these  allowances  the  em- 
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plo3^60  r9auying  tbam  ihouU  esecnto  a  reloaso  dvchar^ng 
the  railraad  coiopaBj  from  all  Kabttitj  for  tke  mjnry  eecviOB* 
ing  his  diBnbilit]^.    The  eighth  eeetieii  of  the  oonstittttioii  of 
the  assoctatton  declared  that^  fer  the  purpose  of  leeeening  the 
oontriiMitioiift  of  men^ben,  the  Baltmore  and  Ohio  Railroad 
Company  had  consented  to  bear  all  the  ezpeneee  neeessarjr  to 
the  proper  nianagemeiit  of  the  association,  and  bad  eoitttilK 
ntcd  one  hwidred  thoiieand  doUsrs  toward  its  fhiHis,  and  that 
the  whole  of  the  interest  received  from  that  contribution  woold 
be  used  every  year  for  tfoe  same  pnrpose.     When  tho  iq»pel- 
lant  was  injured  he  was  a  member  of  this  associatzon.     On 
the  thirtieth  day  of  May,  1887,  he  received  from  tho  relief 
asBociation  the  sum  of  $58.50,  and  on  the  20th  of  June  fellow* 
ing  the  further  sum  ot  $86,  — these  amounts  being  the  strms 
to  which  he  was  entitled  under  the  rules  of  the  associatioii. 
He  was  injured  on  March  16,  1887.    Upon  each  of  the  two 
occasions  he  received  the  money  from  the  relief  asBociation^ 
as  just  mentioned,  he  executed  a  release,  under  seal,  pursuant 
to  the  terms  of  his  application  for  membership;  and  by  these 
releases  he  declared:  '^I  do  hereby  release  and  forever  dis- 
charge the  said  company.  •  •  •  from  all  claims  or  demands  for 
damages,  indemnity,  or  ether  form  of  compensation  I  now  or 
may  or  can  hereafter  have  against  either  of  the  aforesaid  com- 
panies by  reason  of  said  injuries."    Upon  his  recovery  he  re- 
turned to  the  service  of  the  company  in  a  different  capacity, 
and  for  a  part  c^  the  time  at  reduced  wages.    On  March  11| 
1890,  he  instituted  this  suit. 

These  releases  are  the  ones  relied  on  in  the  second  plea. 
We  can  discover  no  error  in  the  court's  ruling  on  the  demur- 
rer to  that  plea,  and  no  point  has  been  made  with  refn-enoe  to 
that  ruling  in  the  brief  of  the  appellant's  counseL 

The  replication  first  filed  to  the  second  plea  avers  that  the 
appellant  became  a  DYerober  of  the  relief  association  upon  the 
faith  of  the  statements  mad«  in  article  eight  of  the-constila- 
tion.  That  the  railroad  company  did  not  bear  all  the  expenses 
necessary  to  the  proper  management  of  the  afiairs  of  the  ae- 
sociation,  and  that  it  did  not  contribute  the  whole  of  the  in- 
terest received  from  the  one  hundred  thousand  dollars  to  les- 
sen tlie  contributions  of  the  members;  and  that  the  company 
had  not  guaranteed  the  faithful  and  true  performance  of  the 
association's  obligations,  as  it  was  required  to  do  by  the  act 
of  assembly  incorporating  the  association,  and  that  **  by  rea» 
son  <rf  the  defendant's  default  or  misrepreseutation  in  tho 
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]»reinisea,  the  said  papers  eaaooi  hvre  flie  effect  of  releasiitg 
Ike  defendant  from  the  claiflM  of  the  piaiotiff  souf^  to  bo 
enforced  by  this  aetion." 

The  court  was  eleariy  right  in  etwtaining  the  demarrer  to 
this  rcplicatioo.     Tho  replieation  does  out  avM*  that  the  re* 
ifu^;.*s  wef^  obtained  by  fraud.     If  it  woe  designed  to  impeach 
them  on  that  ground,  it  does  so*  at  most,  merely  inferentially. 
It  set-ks  to  avoid  them,  not  beeaose  any  fraad  was  practiced 
in  prociftrin^  them,  but  because  of  sa  alleged  partial  &ilareof 
some  of  the  indacements  which  led  the  appellant  to  become  a 
member  of  the  relief  association.     Aasuminf^  as  we  must  upon, 
this  demurrer,  that  there  was  this  partial  failare  of  some  of 
these  inducements,  does  it  fellow  that  releases  voluntarily 
given  upon  the  paymeiit  of  sums  previoosly  agreed  to  and 
definitely  fixed  are  void,  and  are  no  answer  to  an  action 
founded  on  the  tort  expressly  covered  by  those  releases?    How* 
ever  complete  may  have  been  the  failure  of  the  railroad  com- 
pany to  observe  some  of  the  inducements  wh:ch  influenced 
the  appellant  to  become  a  member  of  the  relief  association, 
after  the  injury  befell  him  he  received  by  way  of  compensa- 
tion or  assistance  precisely  what  the  association  had  agreed 
to  pay  him;  and  he  received  no  less  by  reason  of  any  omis- 
sk>u  on  the  part  of  the  railroad  company  to  perform  its  un* 
dertakinigs  with  the  association.     If  every  obligation  of  the 
railroad  compauy  now  alleged  to  have  been  broken  had  been 
laterally  kept,  the  appellant  would  not  and  oould  not  have  re- 
ceived, when  injured,  a  single  dollar  more  than  he  did  receive. 
The  utmost  that  can  be  asserted  is,  that  he  might  not  have 
t^een  required  to  contribute  to  the  relief  fund  quite  so  much 
as  he  did;  but  even  this  is  not  averred  in  the  replication.  The 
repIioa^ioB  asserts,  in  effect,  not  that  the  releases  were  obtained 
by  fraud,  but  tiiat  the  plaintiff  was  induced  to  enter  the  relief 
association  on  the  feith  of  agreements  made  by  the  railroad 
oompany  with  the   association,,  and    then    not  carried  out, 
whereby  the  releases  ought  to  be  avoided;  although  it  fails  to 
aver  that  by  these  omissides  or  breaclies  of  agreement  the 
plaintiff  was  injured  in  the  slightest  degree.    This  was  no 
answer  to  the  plea.    ^  Unless  impeached  for  fraud  or  duress 
or  traversed  as  not  geniiine,  the  defense  ^ —  a  release  —  "  will 
be  cunsplete,  and  the  plaintiff  will  not  be  heard  to  allege  of 
clloired  to  poove  that  it  was  without  sufficient  consideration, 
er  that  the  amownt  paid  was,  in  reality,  not  all  that  was  due  ": 
Poe  en  Pleading,  aec.  653. 
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The  case  of  McConhey  t.  Coekey^  69  Md.  286,  relied  on  hy 
the  appellant,  is  clearly  distinguishable  from  this.  That  warn 
A  proceeding  instituted  to  set  aside  a  release  obtained  by  & 
guardian  from  his  ward  by  fraud.  Instead  of  paying  to  the 
ward,  when  he  attained  his  majority,  the  money  which  bo* 
longed  to  him,  the  guardian  prevailed  -upon  him  to  accept 
shares  of  worthless  stock,  and  thereupon  obtained  the  release. 
The  ward  did  not  get  what  was  his,  but  was  imposed  upon 
and  deceived.  Upon  proof  of  the  facts  the  release  was  de- 
clared null.  So  in  Page  v.  £«nf,  2  Met  371,  the  defendant 
relied  upon  a  release  of  the  cause  of  action,  and  the  plaintiff 
replied  that  the  release  was  procured  by  the  fraudulent  rep- 
resentations of  the  defendant,  and  the  case  was  allowed  to  go 
to  the  jury  upon  the  issue  of  fact  as  to  fraud  in  obtaining  the 
release,  because  there  was  evidence  to  support  that  issue, 
though  it  did  not,  in  the  opinion  of  the  jury,  establish  iti 
These  cases  bear  no  resemblance  to  the  question  raised  by  the 
demurrer  we  are  considering;  that  question  is  the  sufficiency 
of  the  replication. 

After  the  court  had  sustained  the  demurrer,  the  plaintiff 
filed  another  replication,  alleging,  in  the  usual  form,  that  the 
releases  had  been  obtained  by  the  fraud  of  the  railroad  com* 
pany.  Upon  the  issue  made  on  the  traverse  of  this  replica- 
tion the  question  of  fraud  was  properly  and  distinctly  raised* 
It  thereupon  became  incumbent  on  the  appellant  to  show  that 
these  releases  had  been  procured  by  the  fraud  of  the  defend* 
ant;  but  the  only  evidence  adduced  was  ruled  by  the  court 
below  to  be  legally  insufficient  to  sustain  the  replication.  This 
ruling  is  brought  before  us  by  the  second  exception  in  the 
record  taken  to  the  granting  of  the  second  instruction  hereto- 
fore alluded  to.  In  support  of  this  replication  the  plaintiff 
proved  that  the  releases  were  not  read  to  him,  and  that  he 
could  not  read  English;  that  he  believed  he  was  signing  a  re* 
ceipt  to  the  Baltimore  and  Ohio  Employees'  Belief  Association, 
and  nothing  more,  and  that  until  he  was  informed  by  counsel 
that  the  said  papers  contained  a  release  of  the  Baltimore  and 
Ohio  Railroad  Company  and  all  other  companies  operating  its 
lines,  he  had  no  idea  of  the  meaning  of  the  said  papers  in  this 
respect.  He  also  offered  evidence  tending  to  prove  that  one 
Gosnell,  his  superior  officer,  had  waited  on  him  after  he  was 
injured  and  before  he  signed  said  papers,  and  had  repeatedly 
promised  him  that  he  would  give  him  another  position,  at  the 
same  wages  he  was  getting  when  he  was  hurt;  that  Gtosnell 
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kept  this  promise  for  two  years,  by  employing  plaintiff  as  8u« 
perintendeot  or  overseer  of  the  axle  department,  when  the 
office  was  abolished,  since  which  time  he  had  been  in  the  ser- 
vice of  the  defendant  at  reduced  wages;  that  he  had  not  asked 
to  have  the  said  papers  read  to  him;  that  he  read  the  (Serman 
Journal,  but  not  the  American  papers;  that  he  never  read  a 
book  in  English;  that  he  can  read  a  little  English  now,  but 
could  not  when  he  was  hurt,  and  that  he  did  not  ask  the  man 
who  brought  the  releases  what  they  were,  and  did  not  ask  to 
have  any  explanation  of  them  made  to  him;  that  he  did  not 
say  to  the  person  who  brought  the  releases  he  could  not  read 
English,  and  that  he  signed  the  papers,  when  requested,  with- 
out knowing  what  was  in  them;  that  he  had  been  in  this 
country  for  twenty-four  years. 

Now,  in  all  this  there  is  not  the  faintest  suggestion  that  the 
agents  of  the  railroad  company  or  the  officers  of  the  relief  as- 
sociation knew,  or  had  reason  to  believe,  that  the  appellant 
could  not  read  English,  or  that  they  made  any  statement  or 
held  oat  any  inducement  which  influenced  him  to  sign  the 
releases  without  inquiring  as  to  their  contents.  There  is  no 
pretense  that  they  concealed  anything  from  him  which  they 
were  bound  to  communicate,  or  that  they  practiced  any  im- 
position or  deception  upon  him.  There  is  nothing  to  indicate 
bad  faith  on  their  part,  and  nothing  to  show  that  they  knew 
or  suspected  he  did  not  fully  understand  the  import  and  effect 
of  the  papers  he  signed.  He  gave  no  intimation  that  he  was 
ignorant  of  what  he  was  doing,  and  the  attending  circum- 
stances, as  disclosed,  imposed  no  duty  upon  these  agents  and 
officers  to  enter  into  explanations  with  reference  to  a  subject 
which,  from  his  silence  and  his  conduct,  they  were  justified 
in  assuming  he  thoroughly  understood.  It  was  in  his  power 
to  inform  himself  as  to  the  contents  of  the  releases  before  he 
signed  them. 

The  testimony  proves,  not  fraud  on  the  part  of  the  defend- 
ant^ but  carelessness  on  the  part  of  the  plaintiff;  and  it  would 
lead  to  startling  results  if  a  person  who  executes,  without  co- 
ercion or  undue  persuasion,  a  solemn  release  under  seal,  can 
subsequently  impeach  it  on  the  ground  of  his  own  careless- 
ness, though  at  the  very  time  of  its  execution  he  might,  had 
he  seen  fit,  have  advised  himself  fully  as  to  the  nature  and 
legal  effect  of  the  act  he  was  doing.  He  cannot,  under  these 
eircumstanoes,  be  heard  to  complain  that  an  imposition  was 
praotioed  upon  him.    He  cannot  invoke  his  own  heedlessness 
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to  impMidi  hit  Boleum  ideaae,  and  then  eall  th*iheedletsDaflt 
■on*  <MM  etee'tt  fnuMl.  If  he  did  not  kiMw  what  h»  wa«  sign- 
ing, it  was  his  plain  daty  to  inquifeu  He  had  no  right  to  aot 
as  one  who  understood  what  he  was  doings  nakss  he  intended 
to  lead  those  with  whom  be  was  dealing  to  believe  that  he 
did  understand  the  act  that  he  did.  Such  evidence  as  that 
which  the  plaintiff  has  adduced  cannot  be  treated  as  suffieient 
to  strike  down,  as  fraudulent,  a  written  instrunaent  under  seaL 
We  are,  therefore,  of  opinion  that  the  court  below  was  right  in 
g^nting  the  instruction  set  out  in  the  second  exception. 

Inasmuch  as  this  conelusioa  is  decisive  against  the  plain- 
tiff's right  to  recover,  it  becomes  unnecessary  to  discuss  the 
question  raised  by  the  first  exception,  tis^  tlw  oorreotoess  el 
the  first  instruction  hereinbefore  set  forth* 

The  judgment  will  be  affirmed,  and  it  is  so  orderedi 


Releasb  VMPsa  Skal  is  Cosolusivb  between  tb*  parties,  vnlen  there 
la  fraud  in  obtaiiuDg  it:  Clark  ▼.  Clowjk^  65  N.  H.  43.  The  instrnment  it- 
•elf  it  the  oaly  competent  evidence  of  the  agreement  of  the  parties,  nnlest 
BToided  for  fraud,  mistake,  duress,  or  some  other  osmse:  Eirdtner  T.  Nem 
ifome  8.  M.  Co..  135  N.  Y.  182. 

CAKiLissirBaB  AS  Bab  to  Ru.in;  —  It  onay  be  stated  as  a  hraa^  priueipiB 
of  naiveraal  appUoatioa  that  if  the  oieaas  of  knowledge  are  at  hand  and 
eqnally  available  to  both  parties  while  the  sabject- matter  is  open  to  the  in- 
spection of  both,  and  there  are  no  fiduciary  or  coufidentia]  relations  nor  any 
warranty  of  the  facts,  the  injared  party  must  show  that  he  has  exercised 
ordiuary  oare  and  dlHgenoe  to  avail  himself  ef  the  mewis  of  iaforniatftoa  e» 
isting  «t  the  time  ol  the  traiisaction,  before  he  wiU  he  heard  to  say  that  be 
was  ignorant  of  what  he  wss  doing,  or  deceived  or  misled  by  the  repre* 
•entations  of  the  other  party:  Champion  v.  Wood^  79  Cal.  17;  12  Am.  Sk 
Rep.  126;  jBtna  rnntrantx  Co.  t.  Beed,  3S  Ohio  St.  283;  SaundertT,  Hatter^ 
man,  9  Ired.  32;  37  Am.  Dea  4(M;  MkekeU  ▼•  Ztiitmsfimm»  4  Ibr.  75;  51 
Am.  Dee.  717;  Long  r.  Warrem,  S8  N.  7. 426;  8lamffhef-  r.  Oen^m.  IS  WalL 
ft7di  LytU  r,  Bit-d,  3  Jones,  222;  ScUem  India  Rtdtbey  Cok  t.  Adam*,  23  Pidi^ 
266;  Rboda  r,  Annia,  75  Me.  17;  46  Am.  Rep.  354;  Meamrr.  &myUi,  59  N.  H. 
41;  LtaviU  ▼.  Fletcher,  60  K.  U.  1 82. 

The  above  rule  has  often  been  applied  both  to  the  sale  of  persenal  prep* 
erty  sad  ol  land.  Thns,  if  a  ealler  ef  goods  dseeiyee  the  buyer  ae  ta  ti^eir 
quality,  he  oaanot  avail  himself  of  the  deceit  ia  defense  sg^^iaatan  action  for 
the  price,  or  in  reduction  of  damages  therein,  if  the  quality  was  open  to  his 
own  observation,  and  with  ordinary  diligence  and  prudence  he  could  have 
asoertained  it.  It  is  negligenee  on  the  part  of  the  bujper  m  sneh  eas»  te  hSi 
in  ezeroi«ng  reasonable  (iiligeaoe  to  aacertnia  the  qmhut^  ol  tfa*  geoda  pn^ 
ehased*  er  to  proteat  himself  by  a  warrant :  Bromn  ▼•  L6ti€hf  107  Mass^  3S4| 
Poland  T.  BrowaeU,  131  Mass.  138;  41  Am.  Rep.  215;  Salem  ImditL  Rubber  Cok 
r.  Adanu,  23  Pick.  256;  LeawU  ▼.  Fletcher,  60  N.  H.^182;  Sehvnbacker  r, 
JlSddte,  99  ni.  843: 

When  the  means  ef  knesrledge  see  aft  hsad  and  eqvally  ■wilnhie  to  hotii 
fsrtie^  and  the  snbjeetof  pnrehase  ia  alike  opNi  to  theiff  inspeittt-inn,  and  the 
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^rohafl«r  does  not  &Tail  bimMlf  of  thMe  dmmis  and  oppovtnaiti8a»  b*  will 
■ol  be  hoard  to  a^j,  in  impeachment  of  the  oontraoi  of  lale,  that  ho  wna  ^ 
eeired  by  the  Yendor'a  niMreprese&tationa:  SUutffhter  %,  Qtrwn^  13  Wall.  370; 
CoiUnM  ▼.  Jathton^  54  Mich«  186.  la  soch  case  the  parchaaer  it  not  eutillad 
to  any  relief  nnless  the  vendor,  with  superior  means  of  knowledge^  iatea- 
tionally  givos  a  faJse  opinion  as  to  material  facts,  for  tha  purpose  of  deframd- 
SBg  the  purchaser,  and  the  latter  has  reason  to  rely,  and  dees  rely  on  it  9M 
true:  ColOiu  t.  Jaekaon,  54  Mich.  186;  ^Cna  Im$.  Ce.  ▼.  Seed^  33  Ohio  St 


In  the  caao  last  cited,  it  was  also  held  that  when  an  agent  fur  an  insnranoe 
eompany  makea  representations  to  one  having  a  claim  for  loss  against  the 
company,  the  parties  standing  in  antagonistic  relatioas  to  each  other,  the 
insnred  haa  no  claim  which  he  can  enforce  by  legal  proceedings;  such  rcpre* 
•entationa  are  only  opinions  npon  which  the  insured  has  no  right  to  rely,  and 
if  he  does  ao  rely  and  signs  a  release  of  his  claim,  he  does  so  at  his  own  risk, 
beoanse  the  tmth  or  falsehood  of  such  representations  could  be  ascertained 
by  ordinary  diligence.  Asbbum,  J.,  speaking  for  the  court,  said:  '*If  the 
representation  be  mere  matter  of  opinion,  or  of  a  fast  eqnally  within  the 
knowledge  of  both  partiea,  or  of  one  upon  which  the  party  has  no  right  to 
rely,  the  representations^  though  acted  upon,  will  not  vitiate  the  trausactiont 
Tina  la  always  the  case  where  the  parties  are  mutually  oogsizinc  of  the  facts 
seted  on,  or  stand  on  an  equal  footing  in  relation  to  them,  and  there  exists 
no  fidnoiary  relation  between  them.  The  law  will  not  lend  its  aid  to  help 
fne  thus  aitnated  and  advised,  if  he  voluntarily  neglects  to  protect  himsetf 
^  the  exercise  of  his  common  sense." 

The  rale  that  when  the  means  of  knowledge  are  at  hand  and  are  equally 
Osailable  to  both  parties,  and  the  subject  of  the  purchase  or  contraot  is 
sQaally  open  to  their  inspection,  the  failure  of  the  purchaser  to  avail  himself 
oC  such  means  and  opportunities  will  prevent  him  from  impeaching  the  con- 
tract on  the  ground  that  he  was  drawn  into  it  by  the  vendor's  misrepresen- 
tations, applies  as  between  the  vendor  and  vendee  in  the  sale  of  land,  as  well 
as  to  all  other  transactions.  Thus,  when  it  appears  that  the  real  quality  of 
land  aold  was  at  the  time  obvious  to  ordinary  intelligence;  that  it  was  at 
hand  and  open  to  inspection;  that  both  parties  had  equal  knowledge  or 
means  of  knowledge  by  inquiry;  that  nothing  was  said  or  done  by  the  ven* 
dor  to  throw  the  purchaser  off  his  guard,  or  to  divert  him  from  making;  in- 
quiries and  examinations  open  to  him,  and  which  a  prudent  man  ought  to 
have  made,  his  failure  to  avail  himself  of  these  means  and  opportunities 
will  prevent  him  from  alleging  fraud  against  his  vendor,  although  he 
relied  npon  the  false  representations  made  by  the  latter:  Long  v.  Wan'en,  68 
N.  y.  420;  Lytie  v.  Bird,  3  Jonea  L.  222;  Savndera  v.  HaUernian,  2  I  red.  32; 
37  Am.  Dec.  404.  *'  Whether  a  false  representation  made  by  the  vendor  in 
a  material  matter  in  a  sale  of  land  is  actionable  depends  upon  whether  it 
relates  to  a  matter  concerning  which  both  parties  have  not  equal  means  of 
knowledge,  and  whether  it  is  an  expression  of  opinion  or  an  affirmation  of  a 
fact.  If  it  relates  to  a  matter  concerning  which  both  the  vendor  and  the 
purchaser  have  equal  means  of  knowledge,  the  maxim  caveat  emptor  applies, 
and  the  purchaser  is  without  remedy  if  he  neglects  to  give  attention  to  the 
means  of  knowledge  accessible  to  him:  Meiuer  v.  Smith,  59  N.  H.  41.  To  the 
same  effect  are  SavoQe  v.  Stevenn,  126  Mass.  207;  Chrysler  v.  Canaday,  90 
N.  Y.  272;  43  Am.  Rep.  166. 

Party  when  Bound  by  hU  Signature  to  a  Written  Instrument,  — It  is  well 
•sttied  on  authority  that  a  person  who  bears  no  confidential  relation  to  the 
9t,  BMt,^  Vol.  XZXIL  —96 
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olh«r  eontnotfng  party,  and  who  it  la  the  full  poaseaion  of  hit  faenltiefl. 
wbather  able  to  raad  or  whether  illitorate,  it  bound  to  know  and  nndarstand 
tbo  cotttM&ti  of  an  instrnmoni  axoonted  bj  him,  or  in  hit  poneonon  aa  a  partj 
to  it|  and  it  ettoppad  to  lay  that  ho  did  not  read  the  inttmment^  oonfer* 
ring  righto  vpon  him,  which  ha  it  teeking  to  enforce,  or  that  the  other  party 
falaely  repretented  its  terms.  If  he  cannot  read  he  shonld  reqaire  the  oon- 
traot  abont  to  be  dgned  by  him  to  be  read  to  him.  Vailing  in  this,  he  oannot 
in  principle  complain  that  the  oontenta  of  the  writing  are  different  from  wlint 
he  anpposed  them  to  be  when  he  signed,  or  that  they  were  falsely  stated  to 
him:  Hawkhu  ▼.  Hawkins,  60  GsL  558;  MeKinneg  ▼.  Herriek,  66  Iowa,  414; 
ffaUenbedk  t.  De  WiU,  2  Johns.  404;  ruUer  r.  Maduom  Mutual  Ins,  Co,. 
86  Wis.  699;  Schooi  Oommittet  ^  ProMemee  7))i  t.  Ke$ler,  67  N.  O.  443; 
Oraiff  T.  Bciu,  44  Ind.  363;  New  Albamif  ete.  X.  R.  Co,  y.  FkUU,  lOInd.  187; 
0km  T.  Ntm  CatOt  ele.  B.  B.  Oo.^  9  Ind.  488;  68  Am.  Dec  653;  BusaeU  t. 
Brankam^  8  Bl&ckf.  277;  Bacon  t.  MarUey.  46  Ind.  116;  Seerighi  ▼.  FkUker, 
6  Blaokt  880;  WUhington  T.  Warrtn^  10  Met  431;  «/adboa  t.  Croy^  12  Johns. 
427. 

This  mle  li  well  illustrated  by  the  case  of  Hawtim  ▼.  HawkmM^  60  GbL 
668,  where  it  is  held  thai  if  a  person  enters  into  a  contract  with  another, 
between  whom  and  himself  no  relation  of  especial  trust  or  oonfidenoe  exists^ 
and  it  it  reduced  to  writing  by  such  other  person,  and  the  means  of  knowl- 
edge of  the  terms  of  the  writing  are  equally  open  to  both,  and  he  signs  it 
without  reading,  or  haWng  it  read  by  some  900  to  him,  he  cannot  aroid  a 
liabdity  ersated  by  the  writing;  even  if  its  terms  differ  from  the  contract  aa 
agreed  on  Terbaliy;  and  the  fact  that  he  it  illiterate  doet  not  change  the 
mie. 

li  one  w^  can  read  fatit  to  read  a  deed  before  he  executes  it,  he  cannot 
aiierward  aroid  it  on  the  ground  of  deceit  practiced  upon  him.  Qreenfield*t 
Bitate.  14  Pil  St  480-497,  where  Chief  Justice  Gibson  said:  "  If  a  party  who 
can  read  will  not  read  a  deed  put  before  him  for  execution,  or  if,  being  un- 
able to  read,  will  not  demand  to  hare  it  read  or  explaioed  to  him,  he  is 
guilty  of  supine  negligenoe,  which,  I  take  it»  is  not  the  subject  of  protect'on, 
either  in  equity  or  law."  So  where  the  grantor  or  grantee  in  a  deed  failed 
to  read  it  before  its  execution,  because  of  his  illiteracy  and  ignorance,  he 
cannot  aroid  it  on  the  ground  that  he  was  deceived  as  to  ito  contents,  if  he 
did  not  demand  that  it  be  read  to  him,  or  if  he  elected  to  waire  a  demand  for 
such  reading  prior  to  ito  execution:  HeUUnbeckY.  De  WiU,  2  Johns.  404;  BAool 
CommSUee  ^fPrcMen/c^  Tp.  r.  Kedar^  67  K.  0.  443. 

In  FuJOar  t.  MadUim  tie.  Itu.  Otk^  9S  Wis.  699,  this  rule  was  applied  to  aa 
insured  who^  although  ho  could  not  read  English,  made  his  application,  paid 
his  premium,  and  accepted  his  policy  without  knowing  ito  contents.  The 
court  said:  '*  There  is  no  pretense  that  he  wasorerreaohed  or  deoeired  other- 
wise than  in  the  fact  that  he  could  not  and  did  not  read  the  policy.  ThM,% 
was  his  own  negligence.  His  want  of  knowledge  of  Bnglish  is  no  exeuse. 
Had  he  desired  to  understand  the  policy  in  detoil,  he  oould  and  presumably 
would  hare  had  it  translated  to  him  by  some  competent  person;  but^  like 
many  who  can  read  Baglish,  he  neglected  to  make  himself  acquainted  with 
the  conditions  and  terms  of  the  policy  on  which  he  has  slept  so  long;  and 
he  cannot  be  heard  to  complain  that  his  ignorance  misled  him.* 

When,  however,  a  party's  signature  to  a  written  instrument,  he  being 
Illiterate  and  unable  to  read  or  writer  it  procured  by  frandalent  rspfttenta 
tions  or  practices  on  the  part  of  the  other  party;  and  the  paper  that  signed 
iimateriaUy  different  from  that  whioh  ha  intended  fta  alga  aad  timighl  ha 
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vgnmg,  Mm  h  rach  a  fntad  in  the  exaention  of  the  iiiatniiii«Bl  as  will 
dafeat  an  Mtion  afc  law  tbaraoo:  and  when  a  hnaband  agraaa  to  oonirey  an 
aatata  to  hia  wifa  for  aa  long  aa  thay  raaida  in  a  oartain  plaoa^  and  aha  frand- 
nlentlj  baa  tha  daad  drawn  ao  aa  to  oonvay  an  abaolnta  titla  to  bar  and  ber 
baira»  raaarting  only  a  lifa-aatata  to  tba  hnaband,  ba  ia  not  gviltj  of  anch 
caraleaanaaa  la  not  knowing  and  nndaratanding  tba  tarma  of  tba  daad  bafora 
bo  aignad  H^  aa  will  bar  him  from  raliaf  in  aqnity,  if  ba,  being  iliitarata 
and  daaf,  laliad  npon  the  fidelity  of  bia  wifax  CorMaa  T.  MeC^g^  85  Oik  185t 
Smeniek  t.  Comkauter^  17  IlL  App.  260. 

In  the  abaanoa  of  Calaa  repreaantationa  aalcnUtad  to  deceive  a  man  of  or* 
&ftary  prndenee,  one  who  faila  to  read  a  bond,  oon tract,  or  other  writing 
aigned  by  him,  ia  not  entitled  to  any  relief:  OulUher  r.  Chicago  etc  B,  R,  Co., 
59  Iowa,  416;  Bogen  r.  Pkue,  29  Ind.  577;  SeeHghi  ▼.  FUieher,  6  Blackf.  880; 
alao  Maif  t.  Jol^nmm,  8  Ind.  449,  where  the  oonrt  aaidi  **  It  appeara  that  he 
aignod  the  bond  without  reading  it  bimaelf,  or  hearing  it  read,  and,  with  all 
tbo  meana  of  knowing  tba  truth  in  hia  power,  repoaed  a  blind  oonfidenco  in 
repreaantationa  not  oalcnlated  to  deceire  a  man  of  ordinary  prudence  and 
eirenmapoction.  In  ancb  a  oaae  the  law  afforda  no  relief."  So  the  court,  in 
Sanger  t.  Ihm^  47  Wia.  615-620^  82  Am.  Rep.  789^  in  apeakiog  of  a  contract 
in  tho  abapa  of  a  reoaipt^  aaid  aa  to  the  party  aigning  it:  '*It  ia  not  claimad 
that  be  waa  overreached  or  deceived  otherwiaa  than  in  the  fact  that  be  did 
not  read  or  nnderataad  tba  contraet  which  be  atgned;  but  that  waa  bia  own 
nagliganoa.  It  will  not  do  for  a  man  to  enter  into  a  contract,  and,  when 
oallad  npon  to  abide  by  ita  oonditiona,  aay  that  ba  did  not  read  it  whan  ba 
aigned  h^  or  did  not  know  what  it  contained." 

Wbea  an  injured  party  baa  capacity  to  read  a  releaaa  for  damagea  aigned 
by  bim  and  an  opportunity  to  do  ao^  and  no  fraud  ia  practiced  upon  him  to 
prevent  bim  from  reading,  and  he  chooaea  to  rely  upon  what  another  aaya 
about  it  without  reqneating  it  to  be  read,  ha  la  eatoppad  by  hia  own  negli* 
genoe  from  claiming  that  he  ia  not  bound  by  ita  tarma:  WaUact  v.  Chicago 
ila  JTy  Oa.,  57  Iowa»  547;  QiUiker  v.  O^iea^o  ate.  i?.  iZ.  Ox,  59  Iowa,  415| 
PaukB^bmOa  B,  E.Oa.r.  Shag,  82  Pa.  St  198.  On  the  other  hand,  if  any 
falae  ropreaentationa  are  made  or  any  undue  influence  ia  practiced  in  obtain* 
ing  anob  releaaa^  it  ia  not  binding  on  the  peraon  aigning  it,  although  he  did 
not  read  it  or  reqneat  that  it  ahonld  ba  read  to  him:  ShidU  v.  Chicago  etc  Btg 
Ok,  44  Wia.  638;  BvatUm  r.  MUwaukeo  etc  Bg  Co.,  56  Wia.  825;  Chicago 
etc  Itg  Co.  V.  Lewie  199  IlL  isa  Thna,  in  Buesian  t.  MUwamlBeeelc  B'g 
Ook,  56  Wia.  825.  after  the  plaintiff  had  commenced  an  action  againal 
a  railroad  company  to  recover  damagea  for  peraonal  injnriea,  the  agent  of 
tha  company  obtained  a  releaaa  from  her  in  the  abaence  of  her  attorney  and 
when  aba  bad  no  friendly  adviaar*  Her  attending  phyaician,  acting  on  bo> 
balf  of  the  company,  urged  her  to  aign  the  relaaae  when  aba  objected  on  tha 
groond  that  aba  deaired  to  wait  until  aha  could  consult  with  her  attorney. 
She  waa  not  informed  aa  to  what  her  attorney  would  be  entitled  to  charge 
bar  for  aarvioaa,  and  the  oompany*a  agent  repreaented  that  it  would  prob- 
ably defeat  bar  In  tha  action,  but  that  if  aha  won  her  counael  would  probably 
abeorb  any  damagea  recovered  after  an  uncertain  and  protracted  litigation. 
The  court  held  that  a  releaaa  obtained  by  anch  meana  and  under  auch  oir* 
enmatanoaa  waa  a  fraud  upon  tha  injured  party,  and  for  thia  reaaon  not 
binding. 

In  Chicago  etc  Jtg  Co.  t.  Lcwfa,  109  IlL  120,  the  facta  ware  that  a  paaaan* 
ger  waa  aeverely  injured  by  a  railroad  company,  and  after  being  taken  to  a 
bota^  aoma  hoan  aubaaquently  waa  induced  by  the  oompany'a  agent  to  alga 
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•  raloM*  «f  bit  «a«i»  •f  aoiioa*  under  Xhm  belief  that  be  was  dgoing  only 
a  receipt  for  OMiey,  wbioh  belief  waa  oaated  by  fraadoleBt  practioea  aad 
repreeeutatioiM^  and  bia  aignatnia  procnred  while  he  was  aaffariiig  great 
pbyaieal  paia  and  Uboring  under  the  elCeota  of  opiate^  and  it  was  heki  that 
noder  eoeh  oironmatanoet  ha  was  not  obargtable  with  aooh  negligence,  in 
exeeating  the  release,  withoat  having  first  read  it»  aa  to  eet<^  bin  from  aa- 
serting  the  tratfa  aa  to  the  manner  in  which  bit  aignatnre  waa  prooared.  Tha 
eaae  of  Lmied  t.  Chicago  ate.  S'p  Oe.,  71  Wia.  291,  rested  npoa  similar  facta, 
and  a  like  oonoloaion  was  reached  by  the  court  ia  that  caae^  One  wha 
•igna  a  paper  purporting  to  be  a  written  release  diaoharging  bia  right  of 
action  against  a  railroad  company  for  injuries  and  at  the  time  of  ezecating 
sach  release  he  is  under  the  influence  of  drags  and  opiates  taken  to  allevi&ta 
bis  pains,  to  such  an  extent  that  he  is  rendered  unable  to  read,  aad  ia  naea- 
tally  incapacitated  te  contract^  sach  contract  ia  not  binding  upon  him,  noc 
la  be  negligent  in  failing  to  have  it  read  to  him  bafoca  ba  aigaa  itx  Ckioagm 
M9.JLM.Oo^r.  DoyU^  18  Kan.  ML 
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Wills  —  CoifflTBucTnov  or  Charitabli  Btqirnr  ^  lifDamiiTBwawL — 
When  by  the  residuary  clause  of  a  will  covering  personal  |»roperty  tba 
testator  directs  his  trustees  named  in  the  will  **to  pay  orar  the  whola 
residue  and  remainder  of  bis  means  and  estate  to  same  Preebyteriaa  in- 
stitution in  Baltimore,  as  they  may  determine,  for  charitable  or  religion* 
purposes,"  the  bequest  is  void  for  indefiniteuess  as  to  the  institntioD  in* 
tended  to  be  promoted  or  benefited  and  the  purpeoee  to  which  the  fund  im 
to  be  applied. 

Wills  —  CHABrrABLa  Bsqitsst  —  When  Lapsbs.—  When  by  tha  reaidnary 
clause  of  a  will  the  testator  directs  bis  trustees  named  ia  the  will  **  to 
]>ay  over  the  residue  and  remainder  of  his  means  aad  estate  to  eoma 
Presbyterian  institution  in  Baltimore,  as  they  may  determine,  for  chari- 
table or  religioua  purposes,"  the  power  of  selecting  a  benefloiary  giveo  to 
the  trustees  by  the  will  is  one  limited  to  the  persons  named.  Upon  their 
death  without  exercising  it|  it  deroUea  upon  no  one  ebe.  The  bequest 
thus  sought  to  be  made  then  lapses,  and  tha  testator's  next  of  kin  ara 
entitled  to  receive  it. 

POWBBS  —  Whbh  Pbrsojt al.—  Whenerer  a  power  is  of  a  kind  that  indtcataa 
a  personal  confidence,  it  must  prima  /ads  be  understood  to  ba  coofiaed 
to  the  individual  to  whom  it  is  glTon,  and  will  not,  except  by  azpreaa 
words,  pass  to  others  to  whom  by  legal  transmission  tba  fluaa  aharaetar 
may  happen  to  belong. 

Charlei  H.  Quiyley^  for  the  appellant. 

A.  0.  Trippe^  for  the  appellee. 

McShebrt,  J.  By  the  fifth  or  residaary  olanM  of  the  last 
will  of  Emma  Spence  it  is  provided  as  follows,  vis.:  '*  I  direct 
mj  trustee  to  pay  over  the  whole  residue  and  remainder  of 
my  meang  and  estate  to  some  Presbyterian  ingtitation  in  Bal- 
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iiroore,  as  they  mnj  determine,  for  obaritable  or  religious  par« 
poses.''  By  tfae  first  elause  she  appointed  Jesse  K.  Hines  and 
James  A.  L.  HeCIure  trastees  and  executors,  and  derised  and 
bequeathed  all  her  estate  to  them  upon  Tarions  trusts,  that 
relating  to  the  residuum  being  the  one  just  quoted.  Mr.  Hines 
died  a  few  days  after  the  testatrix,  without  having  qualified 
as  executor,  and  letters  testamentary  were  issued  to  Mr.  Mc« 
Clnre,  who  eubsequently  died  without  having  stated  an  ac« 
eount,  and  without  having  administered  the  estate.  There- 
upon letters  of  administration  ds  btmia  n<m  cum  testamento 
mwnexo  were  eoramitted  to  the  appellant,  who  has  passed  his 
final  account,  showing  in  his  hands  a  balance  which  consti* 
tates  the  residuum  of  tfae  estate.  Neither  Mr.  Hines  nor  Mr. 
McClure  ever  designated  any  Presbyterian  institution  to  re- 
oetve  this  residuary  legacy,  and  the  father  of  the  testatrix, 
ber  next  of  kin,  claims  it  as  a  lapsed  legacy.  He  has  assigned 
his  right  tl>erein  to  the  appellee,  who  filed  the  bill  now  before 
OS.  The  object  of  the  proceeding  is  to  have  the  residuary  legacy 
declared  lapsed,  and  to  prucare  a  decree  directing  the  fund  and 
personal  property  to  be  paid  and  delivered  to  the  appellee. 

Th«re  is  no  doubt  as  to  the  invalidity  of  the  residuary 
clause  of  the  will.  The  object  intended  to  be  benefited  or  pro- 
moted is  neither  so  certain  nor  definite  as  to  enable  a  court 
of  equity  to  declare  who  is  entitled  to  the  fund  to  the  exclu- 
sion of  all  others.  The  legacy  is  required  to  be  paid  to  some 
Presbyterian  institution  for  religious  or  charitable  purposes; 
but  what  institution  or  what  character  of  institution,  whether 
religious,  educational,  or  charitable*  is  nowhere  declared  or 
intimated;  and  the  purposes  to  which  the  fund  is  to  be  ap- 
plied, whether  religious  or  charitable,  are  as  indefinite  and 
uncertain  as  the  institution  is.  It  was  said  by  this  court  in 
Barnum  v.  Mayor,  62  Md.  292,  60  Am.  Bep.  219:  "  If  there  be 
parties  capable  of  taking  the  subject-matter  of  the  trust,  and 
objectfl  legal  and  definite  to  be  aobserved  en:  benefited  by  its 
execution,  so  that  a  court  of  equity  may  take  cognizance  of 
and  enforce  the  trust,  these  are  the  essentials,  and  only  essen- 
tials, to  the  validity  of  the  trust,  though  the  object  of  the  trust 
be  in  its  nature  charitable.''  Not  one  of  these  essentials  is 
present  in  this  case,  and  acoording  to  the  wellnsettled  doctrine 
in  this  state  the  trust  cannot  be  upheld,  even  though  the 
trustees  named  in  the  will  were  empowered  to  select  the  in* 
stitatioQ  ultimately  to  receive  the  fund:  Doihiell  v.  AtUmtf^ 
General^  6  Ear.  &  J.M2}  9  Am.  Deo.  572;  6  Ha?.  *  J.  1| 
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WUdervfian  r.  Mayor^  eie.t  8  Md.  551 ;  N$edl$$  y.  Martin^  33 
Md.  609;  Church  Extemion  of  M.  B.  Church  y.  Smith,  66  Md. 
899;  Rizer  y.  Perry,  68  Md.  112;  Crisp  y.  Or%$p,  65  Md.  426; 
MaugfU  y.  Oetundanner,  65  Md.  627;  67  Am.  Rep.  862;  Dw 
lany  y.  MidJUeUm,  72  Md.  67. 

But  in  addition  to  thiSi  the  power  giyen  bj  the  testatrix  to 
Mr.  Hines  and  Mr.  McClure  to  select  some  Presbyterian  insti- 
tution as  the  beneficiary  under  the  residuary  clause  was  purely 
one  limited  to  the  persons  named.  It  was  a  discretion  yested 
in  them  indiyidually.  They  both  died  without  attempting  to 
exercise  it,  and  it  has  deyolved  upon  no  one  else.  Wheneyer 
a  power  is  of  a  kind  that  indicates  a  personal  confidence,  it 
must  prima  facie  be  nnderstood  to  be  confined  to  the  indi* 
yidual  to  whom  it  is  giyen,  and  will  not,  except  by  express 
words,  pass  to  others,  to  whom  by  legal  transmission  the 
same  character  may  happen  to  belong:  CoU  y.  Wade,  16  Ves. 
27;  Attomey'Oeneral  y.  Berryman,  1  Dick.  168;  Powlee  y.  Jor- 
dan,  62  Md.  503.  As  a  consequence  of  this,  even  had  the  be- 
quest been  yalid  in  the  first  instance,  the  legacy  would  haye 
lapsed.  In  either  eyent,  whether  yoid  or  lapsed,  the  father 
of  the  testatrix  as  her  next  of  kin  became  entitled  to  the  fund 
and  personal  property  attempted  to  be  disposed  of  by  the 
residuary  clause,  and  under  the  assignment  from  him  the 
appellee  may  recoyer  that  fund  and  personal  property  from 
the  administrator  de  bonis  non.  This  is  what  the  court  below 
decreed,  and  for  the  reasons  we  haye  given  its  decree  must 
be  affirmed,  ^_^__ 

Charitabls  6BQUI818,  WHIN  Von>  ffoa  IJiioiBTAniTr:  8m  note  to  Bridges 
▼.  Plsananta,  44  Am.  Dea  9&-101.  It  is  ikw  stated  that  the  ooorts  ars  not 
•nfeirsly  as(reed  as  to  the  Talidity  of  oharitias  where  the  precise  asoertaio- 
meat  of  the  beaefioiaries  is  left  to  the  discretion  of  trnstees,  and  illostratire 
cases  are  given.  In  the  later  oase»  Mimoi  ▼.  Baker,  147  Mass.  348;  9  Am. 
St  Rep.  713,  it  was  held  that  a  gift  to  a  person  of  moneys  or  property,  *'  to 
be  disposed  of  by  him  for  snoh  charitable  pnrposee  as  he  shall  think  proper," 
is  a  good  charitable  trost.  On  the  other  hand,  a  derise  of  the  testator's 
property  to  such  charitable  institatioas  and  in  such  proportions  as  his  ex* 
ecutors  and  J.  H.  should  choose  and  designate  was  held  void  in  Bead  t.  WU' 
lianu,  125  N.  Y.  660;  21  Aul  St  Rep.  748. 

Powers,  whsn  Psrsonal.  —  Where  a  power  is  to  be  exercised  entirely 
at  the  discretion  of  the  donee,  courts  of  equity  hare  no  jurisdiction  to  force 
him  to  act  v^d  if  he  has  died  without  exercising  the  power,  they  cannol 
confer  it  on  a  trustee  appointed  by  the  conrt:  Young  ▼.  Young,  97  N.  0. 132. 
So  also  a  power  of  sale  annexed  to  a  derise  of  the  fee  to  be  exercised  at  the 
diioretion  of  the  devisee,  and  without  deeignating  any  particular  object  for 
which  it  should  be  exercised,  expires  at  the  death  of  the  devisee:  Sites  t. 
Widredge,  45  N.  J.  Eq,  632;  14  Am.  St  Repu  769. 
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GrOBDY   tK   NbW   YoBK,    FhILADBLPHIA,   AND   NoB« 

FOLK  Railroad  Gompant. 

P9  KASTLASSb  807.) 

BAir.woABa — BirLn— Pamol  Evidbmos  to  Show  Apfuoatiov  of,^ 
Wh«B  mlat  fomiahed  to  rmilroad  employeM  by  the  oompany  Mr«  in* 
tended  to  be  enforced  for  the  protectioa  of  the  train*  the  pablie,  and  all 
tiuMe  ongaged  in  oondncting  the  movement  of  the  train,  eztrintio  eri* 
denoo  is  inadmissible  to  show  to  what  state  of  ease  they  are  applioable, 
«r  how  thej  should  be  applied,  in  the  absence  of  any  anibignity  in  their 


R4IU04D8 — DoTT  07  Emplotu  TO  CoNioiuc  TO  RiTLis.  —  When  an  em- 
ployee, on  entering  the  service  of  his  employer,  aooepts  a  book  of  rales 
preooribing  his  duties  and  the  manner  of  performing  them,  he  obligates 
himself  to  observe  and  conform  to  them  sccording  to  their  plain  termi^ 
nod  not  according  to  what  may  have  been  a  cnstomary  practice  among 
other  employees,  reganlless  of  the  express  reqnirements  of  snch  rnles. 

Kailboads — Irju&tto  BsAKKicAir  thbouoh  Violation  of  RuLia  —  Eti- 
PSNOB  07  CvflTOii.  —When  the  rear  brakeman  or  flagman  on  a  freight 
tmia  is  fnnushed  with  mles  by  the  company  declaring  his  post  to  be 
on  the  last  car,  which  he  must  not  leave  except  to  protect  the  train, 
.  and  which  reqnire  him  not  to  leave  his  brakes  while  the  train  is  in  mo* 
tion,  nor  to  take  any  other  position  thereon  than  that  assigned  him 
by  the  condaotor,  he  mnst  conform  to  snch  mles,  and  in  case  of  injury 
sustained  by  him  in  going  from  the  inside  of  the  car  to  the  top  thereof 
bj  means  of  ladder  strips,  evidence  to  show  that  it  is  cnstomary  for 
rear  brakemea  to  ride  inside  the  rear  car  is  inadmissible,  in  an  action 
brought  by  him  to  recover  damages. 

Robert  P.  Oraham  and  H.  £.  D.  Stanford,  for  the  appellant 

John  W.  CrisfiMy  for  the  appellee. 

Alybt,  C.  J.  This  action  was  brought  to  recover  for  an 
injary  suffered  by  the  plaintiff,  while  acting  as  rear  brake* 
man  on  a  freight  train  of  cars  of  the  defendant,  and  which 
injury  was  caused,  as  alleged,  by  the  negligence  of  the  de« 

fendant. 

It  was  shown  in  proof  that  the  plaintiff  was  in  the  service 
of  the  defendant  in  1886,  as  rear  brakeman  or  flagman,  and 
that,  on  the  night  that  the  accident  occurred,  the  train  on 
which  the  plaintiff  was  employed  was  moving  from  Delmar, 
and  was  approaching  Salisbury;  that  he  was  in  the  rear  ear 
with  the  conductor,  in  the  act  of  cleaning  one  of  his  lamps, 
when  the  whistle  sounded,  and  the  conductor  told  him  he  had 
better  go  to  his  brakes,  one  of  which  was  on  the  top  of  the  car 
and  the  other  was  on  the  platform  at  the  end  of  the  car,  and 
neither  of  these  brakes  could  be  reached  except  by  going  from 
the  inside  to  the  top  of  the  car  and  then  to  the  one  on  the 
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platform;  that,  in  ascending  the  side  of  the  car^  where  ladder 
BtripB  were  placed  to  get  on  top  of  the  car,  he  was  struck  i>y 
the  projecting  roof  of  a  freight  ahed  erected  cm  the  platform  of 
the  road  of  the  defendant,  between  the  track  on  which  the 
train  was  running  and  the  track  of  the  Wicomico  and  Poee* 
moke  Railroad;  that  he  was  seriously  injured,  and  disabled  to 
work  for  several  weeks.    The  plaintiff  also  proved  that  the 
oar  on  which  he  was  at  the  time  he  waa  directed  to  go  to  the 
Imkes  was  the  rear  oar  of  the  train,  and  that  it  had  bo  door 
at  the  end,  and  there  was  no  way  to  get  on  top  of  the  car  ex- 
cept by  leaving  the  inside  by  way  of  the  side  door,  and  from 
thence  getting  on  top  of  theoar«a8  be  did  by  the  ladder  strips. 
That  be  had  complained  to  the  train  master  of  this  state  of 
things,  and  that  the  latter  had  promised' that  a  different  kind 
of  car,  or  caboose  car,  should  soon  be  furnished. 

The  plaintiff,  ia  his  testimony,  referred  to  the  rules  of  the 
defendant,  famished  to  the  plaintiff  and  other  amployese,  for 
their  government  in  the  performance  of  their  dtities;  and 
identified  the  book  of  rules  produced  as  that  with  which  he 
had  been  furnished,  and  which  rales  were  in  force  at  the  time 
rtfae  accident  cceurmd. 

Among  the  rules  prescribed  for  the  governmeiit  of  freight 
conductors  is  No.  227,  which  declares:  *'They  must  station 
the  brakemen  at  their  respective  posts  on  their  trains,  and 
see  that  they  keep  their  positions  and  use  the  brakes  prop- 
erly, particularly  when  deseendiag  heavy  i^rades":  and 
among  the  rules  prescribed  for  the  |{overnment  of  brakemea 
on  freight  trains  are  these:  — 

"  244.  They  must  not  leave  their  brakes  while  the  train  is 
in  motion,  nor  take  any  other  position  on  the  train  than  that 
assigned  them  by  the  conductor.^ 

**  246.  The  post  of  the  rear  brakeman  (or  flagman)  Is  on 
the  last  car  in  the  train,  which  he  must  not  leave  except  to 
protect  the  train.  He  must  be  provided  with  and  display  the 
required  signals  on  the  rear  of  the  train,  and  in  case  of  deten- 
tion or  accident  must  Immediately  go  back,  as  per  rules  Nos.  93 
and  95,  without  waiting  for  a  signal  from  the  engineman  or  in- 
structions from  the  conductor.  The  front  brakeman  is  charged 
with  the  duty  of  protecting  the  front  of  the  train  in  like  man- 
ner whenever  the  fireman  is  uuahle  to  leave  the  engine.** 

In  the  course  of  the  trial  two  exceptions  were  taken  by  the 
plaintiff,  both  from  rulings  upon  questions  as  to  the  admissS- 
hility  of  parol  evidence  offered  by  him  to  show  in  what  man* 
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the  rules  recited  had  been  construed  and  applied  in 
practice  bj  the  employees  of  the  defendant.  The  court  re« 
jeeted  the  proffered  evidence  as  being  inadmisBible  to  control 
the  terms  of  the  rules  furnished  the  employees  of  the  defend- 
ant for  their  ^vemment  while  on  duty;  and  in  these  rnlinge 
we  perceive  ro  error. 

There  does  not  appear  to  be  any  ambiguity  in  the  terms  of 
these  ruleSi  such  as  would  justify  the  admissibility  of  extrinsic 
evidence  to  show  to  what  state  of  case  they  are  applicable,  or 
hiom  ihey  should  be  apfdied.  They  are  intended  as  means  to 
be  enforced  for  the  protection  of  the  train,  the  public,  and  all 
those  engaged  in  conducting  the  movement  of  the  train;  aiMl 
therefore  no  lax  or  variable  construction  of  such  rules  should 
be  allowed.  The  plaintiff,  when  be  entered  the  ser\'ioe  of  the 
defendant  and  accepted  the  book  of  rules  prescribing  his 
duties  and  the  manner  of  performing  them,  obligated  himself 
to  observe  and  to  conform  to  such  rules,  according  to  the 
plain  terms  thereof,  and  not  according  to  what  may  have  been 
a  enstomary  practice  an>ong  other  employees,  regardless  of 
the  Bxpress  requirements  of  the  rules.  By  the  evidence 
offered  and  rejected,  it  was  attempted  to  be  shown  that  it 
was  customary  for  the  rear  brakeman  or  flagman  to  ride  in« 
side  of  the  rear  car;  and  that  since  tlie  accident  a  car  or 
eaboose  is  used  by  the  defendant  on  this  route,  so  constructed 
that  if  the  brakeman  or  flagman  should  ride  on  top  he  would 
be  unable  to  ^t  to  his  brakes.  This  testimony  was  quite 
immaterial  on  questions  as  to  the  proper  construction  of  the 
roles;  «nid  the  oovrt  did  right  in  excluding  it  from  the  jury. 
The  plain  requirement  of  rule  244  is,  that  the  brakeman  shall 
not  leave  his  brakes  while  the  train  is  in  motion,  nor  take  any 
other  position  on  the  train  than  that  assigned  him  by  the  con* 
ductor;  and  by  rule  246  it  is  declared  that  the  post  of  the  rear 
brakeman  or  flagman  is  on  the  last'cer  in  the  train,  which  be 
must  not  leave  except  to  protect  the  train.  His  position  is  a 
most  isvportaiit  t>B«,  next  to  that  of  thcengineman  himself. 
His  dcrty  is  to  protect  the  train,  and  all  following  trains,  both 
by  the  use  of  signals  and  the  application  of  the  brakes;  and  he 
should  i)e,  AB  the  rjile  requires,  constantly  in  position  4o  use 
the  means  mi  bis  oomrmand  to  aocomplish  the  objects  in* 
tended.  This  important  duty  could  hardly  be  performed  by 
a  person  who  rides  inside  a  closed  or  box-cari  from  which 
thero  is  ao  axi^isxeept  from  a  side  door,  and  thence  by  ladder 
stdps  <tD  iksitopftf  41w  ear.    The  brake  on  the  platfcirm,  or  on 


894  CovsB  V.  Mysbs.  [Maryland, 

the  top  of  tho  car,  were  positions  at  which  the  plaintiff  was 
required  to  be,  and  not  to  be  dosed  up  inside  the  car. 
Judgment  affirmed.  ^^__^ 

IfASTBB  AVD  SSKTAKT— OONTBIB0TOBT   KMUaiHOI  OV    IVJURKD    Bm* 

nom — Violation  of  RoLia^Tbe  generml  prineiple  is  that  no  recoverj 
eta  1m  had  bj  the  injarod  •errant,  or  b/  hii  rapresoatatiTea,  when  death 
retnltfl,  if  the  injury  was  ihe  oonseqaenoe  of  disobedience  to  the  regnlatioaa 
published  by  the  employer:    DarraeoU  r,  CVifsapeake  etc.  R.  R.  Oo.,  63  Va. 
S88;  5  Am.  St  Rep.  2tf6;  San  ArUonh  eU.  R*y  Co.  ▼.  WaOaee,  76  Tex.  636; 
McuOmm  t.  Norfolk  tic  R'p  0^,84  W.  Va.681;  Shemamioah  Failef  R.  R.  Oo, 
T.  Lueado.  86  Vik  890;  8«dffwkk  ▼.  IIHwoIb  €f«U.  tty  Oo.^  76  Iowa»  340; 
Raiiway  Cfo.  t.  WUmm,  88  Tenn.  816.     Bnt  the  omission  of  another  servant 
to  perform  a  dnty  imposed  opon  him  by  certain   rales  cannot  convict 
Hie  injored  servant  of  negligence:  Murphjf  ▼.  New  York  tie.  R,  R,  Co,,  1 18 
N.  Y.  027.    The  msin  exception  to  this  principle  is  that  the  servant  may  still 
recover,  if  the  injury  would  not  have  been  avoided  even  though  the  rule  had 
been  obeerved:  Reed  t.  Rtirlington  etc  R*p  Co.,  78  Iowa.  166;  2  Am.  St  Rep. 
SiS.    Thus  a  brakeman  who  goes  between  the  cars  to  make  a  coupling  with 
his  hands,  in  violation  of  a  rule  of  which  he  has  notice,  is  not  preclnded  from 
recovery  if  the  evidence  shows  that  the  engineer,  knowing  his  position  and 
danger,  fails  to  use  ordinary  care  to  avoid  injuring  him:  LomaoiUe  etc  JL  iS. 
Oa  T.  Waiaon,  90  Ala.  68.    The  burden  of  proof  in  such  a  case  is  on  the  om* 
ployee  to  show  that  his  disobedience  to  the  rules  did  not  contribute  to  the 
injury:  PreUher  ▼.  Richmond  etc  R.  R.  Co,,  80  Qa.  427;  12  Am.   St    Rep. 
MB.     Where  the  contributory  negligence  of  the  plaintiff  in  violating  rules  is 
■et  up  as  a  defense,  the  plea  is  demurrable,  unless  it  avers  that  the  plaintiff 
had  knowledge  or  notice  of  the  rules:  LouktriUe  etc  R,  R^  Co.  v.  ^aidbuu, 
92  Ala.  241;  for  rules  not  brought  to  his  notice  are  not  admissible  for  the 
purpose  of  charging  him  with  negligence:  Oeorgki  Pac  R*y  Co.  v.  Davio, 
92  Ala.  800;  25  Am.  St  Rep.  47.    In  Rany  v.  HannUnU  etc  R*y  Cc,  98  Mo. 
62;  14  Am.  St  Rep.  610,  it  was  held  that  eridenoe  of  an  established  usage 
at  variance  with  the  rules,  which  was  known  and  acquiesced  in  by  the  supe- 
rior officers  of  the  company,  was  admissible  to  show  ea  abandonment  of  the 
role  to  the  extent  of  the  nsagOp 
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[16  MiaTLAimb  40t.) 

Hmotiabli  iHBTBinaim— Fraud  nr  Ihoeftiov  or^BvBDBfor  Proof. 
When  the  fraudulent  inception  of  a  note  is  shown,  the  burden  of  proof 
is  on  the  person  claiming  to  be  a  bona  fidt  holder  to  show  under  what 
eiroumstances  he  acquired  it 

Hrootiabls  Irbtrdmints^  Fraud  vh  iHOimov  or— Riasn  or  Bona 
FiDB  HoLDRB.  —  When  a  negotisble  instrument  is  originally  infected 
with  fraud,  invalidity,  or  illegality,  the  title  of  the  original  holder  being 
destroyed,  the  title  of  every  subsequent  holder  which  repoees  on  that 
foundation  and  no  other  falls  with  it;  but  if  any  subsequent  holder 
takes  the  instrument  in  good  fsith  and  for  ralue  before  maturity,  he  is 
entitled  to  recover  on  it^  and  so  any  person  taking  titb  nndor  him  may 
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%  niitwitlwlaiiding  looh  laitor  bolder  may  1iat«  knowledge  of  tiie 

tnfimiitias  of  the  iDstmnMiii;  sad  all  that  ie  reqaired  of  the  holder  im 

ease  la  thai  it  be  prored  that  he^  or  aoine  preoedtog  bolder  or  ia* 

under  whom  ho  daini%  aoqnired  title  to  tbo  paper  beloro  matofw 

ity,  bomaJU^  and  for  ralvo. 

riABLB  I]nTBinnvn--Bo«A  Fidb  Holdou  ov.  —  When  negotiable 

p&per  baa  paaeed  into  the  bands  of  a  party  nnaffeoted  by  previona  in« 

firmitiee,  iu  character  aa  an  arailable  lecnrity  is  establiahed,  and  ita 

Isolder  can  transfer  it  te  others  with  like  immnntty,  nnleee  tho  paper  ia 

sdMolntely  roid;  as  when  isened  by  partiee  baring  no  anthority  to  oon« 

traet,  or  ita  circulation  Is  forlndden  bj  Uw  from  the  illegality  of  ita 

cooaideration,  as  when  made  npon  a  gambling  or  nsarions  transaotioa. 

NsoonABLB   iNSTRUMaim  —  Pboov  ov  Frauddlbnt    iKCimov    07.  — - 

Knowledge  of  the  frandolent  origin  of  a  note  may  be  shown  to  have  been 

posaesecd  by  the  parties  either  by  direct  proof,  or  Vy  facta  and  oirottm- 

atanoee  that  fairly  lead  to  that  oonclnaion,  and  oircnmstanoes  that  are 

not  of  any  great  probetiTe  force  in  themselTee  are  admiasible  in  conneo* 

tioa  with  other  proof  to  show  gnilty  knowledge  or  want  of  good  faith. 

JvxT  Tbials — IvsTRUonoRS  WBKV  PBorsBLT  RiTOiSD.  — Rcqaest  for  in* 
■tnietiona  on  the  part  of  a  party^  each  segregating  a  certain  fact,  and 
asking  the  cunrt  to  declare  that  snob  fact  is  not  legally  snffioient  to 
anthoriae  a  finding  against  the  proof  of  each  party,  and  that  the  jury 
ie  not  at  liberty  to  ccoaider  enoh  fact  to  defeat  the  right  of  anch  party 
to  reooTor,  is  properly  refawd. 

Jvmt  TuALS — lEfSTBUcnoNs  WHSH  pBonaLT  Rnruanx  —  Prayere  for  ia- 
atmctions  already  covered,  and  embraced  ia  iaatmctiona  giren  for  the 
eame  party,  are  properly  refused. 

KaooTTABLB  IifiiTRUMBNTB  —  LiABiUTT  07  Ihi>0B8BB8.  — The  Indorser  of  a 
note  drawn  payable  to  the  bearer  inonre  the  same  liability  and  obliga*. 
tion  aa  the  indorser  of  a  note  drawn  payable  to  order. 

NaoonABLB  Ihstruxbhts  —  Boha  Fidb  Ihdorsbb.  — When  the  holder  oC 
a  note  payable  to  bearer  ezacta  from  the  indorser  a  guarantee  of  indem* 
aity,  he  may  still  occupy  the  position  of  a  bona  /de  indorsee.  The  mo. 
tivo  and  parposes  to  be  acoompliahed  by  enoh  transaotioa  form  a  qnea* 
tioa  eblely  for  the  jory  to  determinOi 

William  H.  Thomas  and  William  P.  MaiMby^  for  tho  appel* 
lant. 

Harry  M.  Clahaughj  D.  N»  Henning^  and  William  A.  Mo» 
KeUip^  for  the  appellee. 

Alvbt,  C.  J.  This  is  an  action  brought  by  the  appellant 
against  the  appellee  to  recover  the  amount  of  a  promissory 
note,  dated  the  lltb  of  July,  1887,  for  $160.  The  note  was 
made  payable  on  the  first  day  of  August,  1888,  to  P.  Huddle, 
or  bearer,  at  the  First  National  Bank  of  Westminster.  The 
note  bears  the  indorsement  on  its  back,  in  blank,  of  William 
B.  Thomas;  though  the  date  of  the  indorsement  does  not  ap- 
pear; nor  is  it  shown  under  what  circumstances  or  for  what 
consideration  the  note  was  passed  or  transferred  from  Huddle 
to  Thomas. 
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It  appears  that  the  note  was  giTon  tor  the  price  of  fifteen 
bushels  of  seed  wheat,  whioh  the  defendant  was  induced  to 
agree  to  purchase  of  ^  The  Carroll  County  Industrial,  Grain, 
and  Seed  Company/'  of  which  P.  Huddle  was  presidenL  At 
the  time  of  taking  the  note,  the  agent  acting  for  the  company 
represented  to  the  defendant  that  if  he,  the  defendant^  would 
buy  fifteen  bushels  of  Barnhouse's  wheat,  he,  the  agent,  would 
sell  for  the  defendant  double  the  quantity  the  latter  bought, 
at  $10  a  bushel,  with  $2.50  a  bushel  off,  as  commission,  in 
time  to  pay  off  the  note;  and  at  the  time  of  such  agreement 
and  the  making  of  the  note,  the  agent  delivered  to  the  defend* 
ant  the  following  bond:  — 

"No.  3.  Pleasawt  Valley,  July  11, 1887. 

"The  Carroll  County  Industrial,  Grain,  and  Seed  Co.,  in* 
oorporated  under  the  laws  of  Maryland,  P.  Huddle,  presidenti 
C.  J.  Stewart,  secretary,  Wm«  A.  Wampler,  treasurer,  doth 
hereby  agree  to  sell  thirty  bushels  of  Seneca  Chief  Wheat  for 
Mr.  William  Myers,  of  Jno.,  of  Union  town  Dis.,  Carroll  Countj, 
Slate  of  Md.,  at  ten  dollars  per  bushel  in  good  notes,  less  $2.50 
per  bushel  commission,  on  or  hefoare  the  first  day  of  July,  1888. 
We  make  no  monetary  statements,  and  the  person  aceepting 
this  bond  acknowledges  to  have  purchased  the  grain  at  a 
apecubitive  Talue. 

[Seal.]  "  P.  Huddls,  Presidenf 

The  defendant  was  assured  by  the  agent  that  the  note  would 
not  have  to  be  paid  until  the  bond  was  redeemed.  That  some 
time  afterward  the  defendant  received  fifteen  bushels  of  wheats 
but  whicii  was  of  an  ordinary  kind;  that  the  defendant  never 
afterward  saw  the  agent  or  the  parties  he  repreeeated;  and 
there  was  no  offer  or  attempt  whatever  to  sell  any  portion  of 
the  product  of  the  wheat  for  which  the  note  was  given,  as  was 
obligated  to  be  done  by  the  bond. 

It  further  appears  in  evidence  that  William  B.  Thomas,  the 
indorser  on  the  note  sued  on,  was,  at  the  time  of  such  indorse- 
ment, a  broker  and  dealer  in  notes  and  other  paper,  in  the 
town  of  Westminster,  in  Carroll  County,  and  that  he  was  a 
man  of  reputed  wealth;  that  on  the  i9th  of  June,  1888, 
he  left  home,  taking  with  him  fifty-six  promissory  noles  of 
various  makers,  including  the  note  sued  on  in  this  ease;  bat 
whether  all  the  notes  were  made  to  the  same  payee  the  reoord 
does  not  disclose,  except  by  implication  or  inference;  and 
which  notes  in  the  aggregate  anAotinted  to  eighft  thousand  fisnr 
hundred  dollars,  including  interest  to  the  21st  of  Jnne,  1888; 
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and  with  said  notes  he  irant  to  the  house  of  the  plahitiff,  near 
Front  Royal,  in  the  State  of  Virginia,  a  distance  of  about  140 
mileafrom  WeatmiDSter,  and  then  and  there,  upon  agreementi 
he  indorsed  and  transferred  all  the  fiftj-six  notes  to  the  plain- 
tiff, for  the  sum  of  $7,907.98,  at  a  discount  of  five  and  a  half 
per  cent  on  the  eight  thousand  four  hundred  dollars.     All  the 
notes  were  near  maturity,  but  none  were  in  fact  overdue;  and 
a  day  or  two  after  this  transfer  of  the  notes,  the  plaintiff  trans- 
mitted them  to  the  Union  National  Bank  of  Westminster  for 
collection;  and  upon  default  of  payment  being  made  when 
due,  he  directed  that  the  notes  should  be  placed  in  the  hands 
of  an  attorney  at  Westminster  for  suit,  including  the  note  sued 
on  in  this  case.     In  this  bank,  Thomas,  the  indorser,  kept  his 
account,  and  to  the  credit  of  which  were  de[>osited  the  money 
and  checks  which  he  received  of  the  plaintiff  on  the  transfer 
of  the  notes.     The  plain  tiff  ^s  principal  business  is  that  of  con- 
ducting or  carrying  on  a  tannery  at  his  home  in  Virginia,  and 
running  a  grocery  store  in  connection  therewith;  and  he  says 
he  occasionally  buys  notes  and  speculates  in  Virginia  lands. 
The   notes  indorsed  to  him  by  Thomas  were  all  made  by 
Maryland  people,  and  only  some  of  such  makers  were  known 
to  the  plaintiff;  and  it  may  be  inferred  from  the  fact  that  all 
the  notes  were  sent  to  a  Westminster  bank  for  collection,  that 
the  makers  were  mostly  if  not  all  residents  of  that  vicinity. 

The  principal  testimony  in  the  case,  as  disclosed  by  the 
record,  was  given  by  the  plaintiff  himself.  He  testified  to 
what  m  ly  seem  somewhat  remarkable,  that  Thomas  did  not 
state  anything  about  the  consideration  of  the  notes,  or  how 
they  were  obtained,  and  that  he,' the  plaintiff,  had  no  knowl- 
edge on  the  subject,  and  made  no  inquiry  as  to  the  considera- 
tion upon  which  they  were  founded,  or  how  they  were  obtained; 
that  he  had  no  knowledge  at  that  time  of  any  fraud  in  obtain- 
ing the  notes,  and  had  never  before  heard  of  P.  Huddle,  or  of 
any  business  that  he  was  engaged  in;  but  he  bought  the  notes 
solely  because  he  had  the  money  to  spare  from  his  business 
of  tanning,  and  wished  to  invest  the  same,  and  thought  that 
the  interest  to  accrue  on  the  notes  and  the  discount  of  five 
and  one  half  per  cent  would  be  a  good  profit  on  his  money. 
He  paid  Thomas  for  the  notes  by  a  check  on  the  Bank  of 
Warren,  in  Virginia,  and  which  check  was  duly  paid  in  money 
and  checks  or  drafts. 

At  the  time  of  the  transfer  of  these  notes  by  Thomas  to  the 
plaintiff,  and  as  part  of  the  same  transaction,  ThomaSi  on  re- 
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quest  of  the  plaintiff^  executed  and  delivered  to  the  latter  the 
following  agreement  or  guarantee: — 

**  Bbowntown,  Va.,  June  19, 1888. 
'*  I  agree  that,  provided  there  be  any  costs  in  collecting  any 
of  the  foregoing  fifty-six  notes,  I  will  refund  any  and  all 
amount  of  costs  to  the  said  F.  P.  Cover;  also  ag^ree  that  pro- 
vided any  of  said  notes  should  fail  to  be  paid  to  said  F.  P. 
Cover,  or  order,  when  due,  that  I  will  refund  him  said  amt. 
of  money  which  may  be  due  him  on  any  such  notes,  with  all 
costs  which  may  be  upon  same,  after  he  having  made  an  ef- 
fort  to  collect  same  from  the  makers,  and  fails. 

**  Wm.  B.  Thomas." 

The  record  does  not  show  that  either  Huddle,  the  payee  of 
the  note,  or  his  agent  who  obtained  it  from  the  defendanti 
or  Thomas,  who  indorsed  the  note  to  the  plaintiff,  appeared 
as  witnesses;  but  the  case  of  the  plaintiff  was  mainly  rested 
upon  the  ordinary  presumptions  that  obtain  in  favor  of  the 
rights  of  innocent  holders  of  negotiable  paper  acquired  before 
maturity;  but  in  this  case  there  is  an  element  introduced 
by  the  proof  that  modifies,  to  a  certain  extent,  those  ordinary 
presumptions.    That  the  note  had  a  fraudulent  inception  ia 
clear  beyond  doubt;  and  upon  this  being  shown,  it  was  in* 
cumbent  upon  the  plaintiff  to  show  under  what  circumstances 
he  acquired  title  to  the  note.    That  the  note  would  have  been 
fully  embraced  by  the  act  of  1888,  c«  416,  passed  for  the  pur- 
pose of  preventing,  and  also  for  punishing  such  frauds,  but 
for  the  fact  that  the  note  antedates  the  statute,  is  clear.    The 
case  falls  fully  within  the  principles  of  the  case  of  Oriffith  y. 
Shipley^  74  Md.  691.    It  is  a  well-settled  doctrine,  applicable 
to  these  cases,  that  where  a  negotiable  instrument  is  originally 
infected  with  fraud,  invalidity,  or  illegality,  the  title  of  the 
original  holder  being  destroyed,  the  title  of  every  subsequent 
holder  which  reposes  on  that  foundation,  and  no  other,  falls 
with  it;  but  if  any  subsequent  holder  takes  the  instrument 
in  good  faith  and  for  value,  before  maturity,  he  is  entitled  to 
recover  on  it,  and  so  any  person  taking  title  under  him  may 
recover,  notwithstanding  such  latter  holder  may  have  knowl* 
edge  of  the  infirmities  of  the  instrument;  and  aU  that  is  re- 
quired of  the  holder  in  such  case  is,  that  it  be  proved  that  he^ 
or  some  preceding  holder  or  indorsee  under  whom  he  claims, 
acquired  title  to  the  paper  before  maturity,  bona  fide  and  for 
value:  Commmianen  eie.  v.  Clark^  94  U.  S.  278^  286;  CoUimr. 
GUhert,  94  U.  S.  768. 
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Therefore,  if  Thomas,  under  whom  the  plaintiff  asserts  title 
to  the  note,  was  in  fact  a  bona  fide  purchaser  or  bolder  of  the 
note  for  Talue,  then  the  plaintiff,  notwithstanding  any  knowl* 
edge  that  he  may  ha^e  had  at  the  time  of  the  indorsement  to 
him,  of  the  fraudulent  origin  of  the  note,  would  be  entitled  to 
recover  by  virtue  of  the  right  acquired  from  Thomas.  In  such 
case  the  plaintiff  would  succeed  to  all  the  rights  of  Thomas, 
and  would  be  entitled  to  enforce  them.  For  the  rule  is  now 
well  settled,  as  laid  down  by  the  supreme  court  of  the  United 
States  in  Cromwell  v.  County  of  8ae,  96  U.  S.  61,  69,  'Uhat 
whenever  negotiable  paper  has  passed  into  the  hands  of  a 
party  unaffected  by  previous  infirmities,  its  character  as  an 
available  security  is  established,  and  its  holder  can  transfer 
it  to  others  with  the  like  immunity.  His  own  title  and  right 
would  be  impaired  if  any  restrictions  were  placed  upon  his 
power  of  disposition.  This  doctrine,  as  well  as  the  one  which 
protects  the  purchaser  without  notice,  says  Judge  Story,  *  is 
indispensable  to  the  security  and  circulation  of  negotiable 
instruments,  and  it  is  founded  on  the  most  comprehensive  and 
liberal  principles  of  public  policy':  Story  on  Promissory  Notes, 
sec.  191.  The  only  exceptions  to  this  doctrine  are  those  where 
the  paper  is  absolutely  void,  as  when  issued  by  parties  having 
no  authority  to  contract;  or  its  circulation  is  forbidden  by 
law  firom  the  illegality  of  its  consideration,  as  when  made 
upon  a  gambling  or  usurious  transaction."  The  same  doc* 
trine  has  been  very  fully  adopted  by  the  former  court  of  ap- 
peals of  this  state  in  the  case  of  Boyd  v.  McCann^  10  Md.  118. 
It  was  therefore  incumbent  upon  the  plaintiff,  to  entitle  him 
to  recover,  to  prove  either  that  he  became  bona  fide  purchaser 
of  the  note  for  value  before  maturity,  or  that  he  purchased  the 
note  from  Thomas,  and  that  the  latter  had  acquired  title  to 
the  note  bona  fide  and  for  value,  before  maturity,  and  that  it 
was  as  successor  to  the  right  and  title  of  Thomas  that  he 
sought  to  recover.  If,  however,  Thomas  was  but  an  agent  of 
Huddle  to  get  off  the  paper,  the  note  being  payable  to  bearer, 
the  title  of  Thomas  would  be  no  better  than  that  of  his  prin- 
cipal, and  his  title  to  the  note  would  be  infected  with  the  fraud 
of  the  origin  of  the  note:  Solomone  v.  Bank  of  England^  13 
Bast,  186.  But  whether  Thomas  was  agent  or  not,  if  both  he 
and  the  plaintiff  had  knowledge  of  the  infirmities  or  fraudu- 
lent origin  of  the  note  at  the  time  they  respectively  became 
holders  thereof^  or  if  they  colluded  together  for  the  purpose 
of  avoiding  the  effect  of  such  knowledge  and  of  placing  a  col- 
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orable  title  m  the  plaintiff,  to  enable  him  to  rae  for  the  recov- 
ary  of  the  note,  then  clearly  there  can  be  no  recovery  by  tfaos 
jdaintifT;  and  such  knowledge  of  the  fraudulent  origin  oJ 
the  note  may  be  abown  to  have  been  poaeeesed  by  the  parties 
either  by  direct  proof,  or  by  facta  and  circumetaneee  UiaIi 
fairly  lead  to  that  con  elusion,  • 

Keeping  these  principles  in  view,  there  is  no  difficulty  iiir 
disposing  of  the  several  questions  raised  by  the  exceptions 
taken  by  the  plaintiff.  Some  of  the  exceptions  were  taken  to 
the  admissibility  of  evidence,  and  others  to  the  refusal  to  grant 
prayers  offered  by  the  plaintiff,  and  to  the  granting  of  several 
instructions  on  the  request  of  the  defendant. 

The  circumstances  offered  and  relied  on,  as  stated  in  the 
first  five  bills  of  exception,  we  think  were  property  admitted. 
They  were  not  of  any  great  probative  force  of  themselvee^  it 
is  true,  but  as  circumstances  to  be  considered  in  connection 
with  other  proof,  reflecting  upon  questions  of  knowledge  and 
good  faith,  they  were  admissible,  and  we  perceive  no  error  io 
the  rulings  in  these  exceptions. 

There  was  certainly  no  error  committed  by  the  court  below 
in  rejecting  the  third,  fourth,  and  fifth  prayers  offered  by  the 
plaintiff.  Those  prayers  each  segregated  a  certain  factor  cir- 
cumstance, and  asked  the  court  to  declare  that  such  &ot  or 
circumstance  was  not  legally  sufficient  to  authorise  the  jury  to 
find  against  the  proof  of  the  plaintiff,  and  that  the  jury  should 
not  be  at  liberty  to  consider  such  fact  or  circumstance  to  defeat 
the  right  of  the  plaintiff  to  recover.  This  mode  of  dealing 
with  separate  pieces  or  items  of  evidence,  segregated  from  all 
the  other  evidence  of  the  case,  is  wholly  unwarranted,  and  has 
no  support  in  any  principle  of  reason.  The  strongest  case  or 
defense,  proved  by  a  combination  of  facts,  might  be  overcome 
and  destroyed  by  that  method  of  dealing  with  the  separate 
facts  or  items  of  proof;  and  for  like  reason  that  the  pra3rers 
just  mentioned  were  rejected,  the  court  was  right  in  rejecting 
the  sixth  and  twelfth  prayers  of  the  plaintiff.  The  seventh 
and  eighth  prayers,  as  presented,  were  calculated  to  mislead 
the  jury,  and  therefoi^e  properly  refused. 

By  the  ninth  prayer  of  the  plaintiff  the  court  was  asked  to 
instruct  the  jury  that  they  could  not  impute  to  the  plaintiff 
bad  faith  in  the  purchase  of  the  note  sued  on,  even  though 
they  might  believe  from  the  evidence  that  Thomas,  at  the  time 
of  the  transfer  of  the  note  to  the  plaintiff,  had  notice  of  the 
fraud  practiced  upon  the  defendant  by  Huddle  or  his  agent; 
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mid  bj,  tbe'elevftBth  piajer..tfa»«coai^  wmb  aiIomI  io  iMtrucI 
thai  Uierewu.na  l«sally.  sviBLGMt^evi^e^iM.iUf  the  eaua« 
£romr  vhi^'thejcury,  <sauld  find  that  T3^ia4|8, AttbeiliiiiiOtb^ 
indorsed  the  note  to  the  piaiaiiff,  had  kAawledgapfiihe  frauds 
ttieotmaxuier  bj.wrhicb  said  note*  had.  been  obtained.frgni'ithe 
defendant  or  that  the  saine  was 'without  conaideiTHtion;  aQ4 
farther^  by  special  exceptions,  to  the  defendaiii's  pra,yers  fi^f 
instructtony  the  plaintiff  resisted  the  gnn  uting  thereoChecanse^ 
88  alleged,  there  was  no  legally  sufficient  evidence  in  the  cause 
bom  which  the  jury  were  at  liberty  to  .fiad  that  tl^e  plaiutiJSF 
had.knofdedg(iyat  the  time  .he  purcl^ased  the  nxAe^  that  th^ 
same  had  been  obtained  by  fcaud  from  the  defendant.,  ,  ..  .. 
These  proposUien8|.  taken  togetheE,r'requiTed  tlie  court  to  in- 
alapuctthejujry  that  there  was  no  evidence  legaL^  suificient 
upoa  whi^  it  could  be  found  that  either  ThoiBas  er  the  plaiin- 
tiff  had  knowledge  ef  4he  fraudulent  ori,gin  ef  the  noteat  tl^e 
tune  it*  was  takea  by  them  respectrvely,  and  therefore  the 
verdict  should  be  for  ihe  plaintiff;  but  such  an  instructioQ 
woaid  have  been  wholly  unwarranted, and  the  court  therefic/fo 
was  cleady  right  in.xe&ising  iti  There twaa. evidence  legally 
soffieient  ta  be  isonsidered  by  the  jury,  of  knowledge* of  the 
fraodulmit  origin  of  thenote^ea  thapart'of  both  Tbopiap  aini 
the  plaintiff;  and  the  court  could  not  do  etherwiee  than  aJlctw 
it  to-be  considered  by  the  jury.  As  the  case  will  have  tQ  be 
tetried;  we  shall*  refrain. from  comment  upon  the  iact^  and 
I»rcaro'sta«ce8  of  the  pase;  but  portionsiof  suoh  evidence  are 
Inferred  toio  the  prayers  of  the  defendant  granted  by  the 

The  tenth  prayer  offered  by  the  plaintiff  would  seem  to  be 
anobjectienable  in  principle;  but  there  was  no  error  in  rejecting 
it  by  the  court  It  had  been  fully  embraced  and  covered  by 
the  plaintiff's  first  and  second  prayers,  whicii  had  been  granted 
by  the  court  The  repetition  of  the  same  proposition,  though 
in  different  phraseology,  would  have  answered  ao  useful  pur« 
pose,  and  could  only '  have  served  to  encumber  the  case  and 
embarrass  the  jury. 

We  perceive  no  error  in  any  of  the  prayers  of  the  defendant 
granted  by  the  court,  except  the  third  and  the  sixth*  In  these 
two  just  mentioned,  we  think  there  was  substantial  error.  By 
the  third  prayer  the  jury  were  instructed,  that  if  they  believed 
iiiem*  the  evidence  the  note  sued  on  had  been  obtained  from 
ibO'def^dant'  by  fraud,  then  the  verdict  must  be  for  the  de- 
fendant, unless  they  should  further  find  that  the  note  had 
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been  obtained  by  the  plaintiff  without  knowledge  of  each 
fraud  at  the  time  he  purchased  the  note;  and  that  it  was  in- 
onmbent  upon  the  plaintiff  to  show  such  want  of  knowledge 
on  hie  part  by  preponderating  proof. 

This  instruction  entirely  ignored  the  right  of  the  plaintiff 
to  stand  upon  and  assert  the  rights  of  Thomas,  the  indorser, 
to  whose  rights  the  plaintiff  succeeded,  in  the  event  that  the 
jury  might  find  that  Thomad  was  an  innocent  and  bona  f  le 
holder  of  the  note.  The  instruction,  by  thn  terms  in  which  it 
was  granted,  cut  off  and  entirely  precluded  the  plaintiff  from 
any  possible  right  resulting  from  the  good  faith  of  Thomas,  if 
the  jury  should  find  such  to  have  existed  in  his  acquiring 
title  to  the  note.  In  this  we  think  there  was  error.  And  so 
in  regard  to  the  sixth  prayer,  the  plaintiff  was  confined  to  the 
bona  fides  of  his  own  conduct  in  acquiring  title  to  the  note, 
without  any  reference  to  or  dependence  upon  what  may  have 
been  a  good  and  bona  fide  title  acquired  by  Thomas,  to  which 
the  plaintiff  succeeded  by  indorsement 

It  is  contended,  however,  by  the  defendant,  that  the  plain- 
tiff is  not  entitled  to  occupy  the  position  of  indorsee  of  the 
note;  that  at  the  time  of  the  transfer  of  this  and  other  notes 
to  the  plaintiff  the  latter  exacted  and  took  from  Thomas  a 
guaranty  of  idemnity,  and  that  it  was  upon  that  and  not  the 
indorsement  that  he  relied  in  taking  the  notes  and  paying 
the  money  to  Thomas;  and  in  support  of  this  contention  the 
defendant  cites  and  relies  on  the  case  of  TVtMf  Co.  ▼.  National 
Bank^  101  U.  S.  68.  But  that  case  is  quite  unlike  the  present 
There  the  note  was  not  indorsed  to  the  trust  company,  and  it 
was  not,  therefore,  taken  in  the  usual  course  of  business  by 
that  mode  of  transfer  in  which  negotiable  paper  is  usually 
transferred.  The  payment  of  the  note  was  merely  guaranteed, 
and  the  court  held  that  not  to  be  in  effect  equivalent  to  an 
indorsement  Here,  though  the  note  was  payable  to  Huddle 
or  bearer,  it  was  indorsed  by  Thomas  to  the  plaintiff,  and  in 
such  case,  the  indorser  incurs  the  same  liabilities  and  obliga- 
tions as  the  indorser  of  a  negotiable  note,  payable  to  order: 
Story  on  Promissory  Notes,  sec.  132.  And  while  it  is  difficult 
to  perceive  why  the  individual  guaranty  of  Thomas  should 
have  been  taken,  when  he  had  indorsed  the  notes  in  a  manner 
to  secure  to  the  plaintiff  all  the  liability  of  a  commercial  in- 
dorsement of  the  paper,  yet  the  motive,  and  purposes  to  be 
accomplished  by  such  transaction,  form  a  question,  in  a 
circumstanced  like  the  present,  solely  for  the  joiy* 
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It  folIowBy  from  the  foregoing  review  of  the  case,  that  for 
the  errors  in  the  third  and  sixth  instructions  granted  for  the 
defendant,  the  judgment  must  be  reversed  and  a  new  trial 
awarded.  

KnaniBLi  IinntumHTB— BtntDnr  or  Proov.  — When  the  inoepiion  of 
eommeretal  paper  is  tainted  with  fraud,  the  burden  of  proof  lies  on  the  holder 
to  ahov  that  he  took  it  for  Talue,  in  good  faith,  and  before  matnrtty:  Voabmyh 
T.  Diefimhrf,  119  N.  T.  357;  16  Am.  St  Rep.  836;  /oy  t.  Dkfendorf,  130 
K.  T.  6;  27  Am.  St  Rep.  484,  and  note;  Willianu  t.  BuntlngUm,  68  Md.  690; 
6  Am.  St  Rep.  477;  CkmmereuU  Bank  t.  Bargwyn^  106  N.  C.  62;  23  Am. 
8t  Repi  49;  Htnry  t.  Stteed,  99  Ma  407;  17  Am.  St  Rep.  580;  MacLartn  t. 
Ooekram,  44  Minn.  255;  Mate  t.  Kennedy,  68  Mioh.  389;  Hoffgland  t.  Slmart^ 
29  Neb.  09. 

NlOOTIABLA  ISflTBUMXlfTS  —  RiOHTS  OV  BOMA  FlDB  HOLDXRS.  ^  A  bona 

JUU  holder  of  a  negotiable  instrament  may  transfer  good  title  thereto  to 
one  who  has  notice  of  the  fraudulent  character  of  the  paper:  Voalmrgh  t. 
IH^endor/,  119  N.  T.  857;  16  Am.  St  Rep.  836;  RoberU  v.  Lane,  64  Me. 
106;  18  Am.  Rep.  242L  The  same  rule  holils  where  the  infirmity  of  the  paper 
is  a  want  of  oonsideratioD:  HascaU  t.  WhUmart,  19  Me.  102;  86  Am.  Deo. 
738L  So  alio  if  the  transferrer  of  a  note  has  purchased  it  in  good  faith  and 
before  maturity,  his  transferee,  who  purchases  it  after  maturity^  is  iuTOsted 
with  all  his  rights:  HoweU  r.  Crane,  12  La.  Ann.  126;  68  Am.  Dee.  765} 
Wcodwortk  T.  Hunioon,  40  111.  131;  89  Am.  Dec  34a 

Tbial. — iKTrBUoriovs  as  to  Mattkbs  ooiTOKR!ciiia  WHICH  A  OHAaoa 
HAS  Alkkadt  brsn  Givkn  should  be  refosed:  Snuih  t.  Irtom,  61  N.  J.  L. 
607;  14  Am.  St  Rep.  699;  Vinjinia  Mkliatui  R*y  Co.  ▼.  WhUe,  84  Va.  498;  10 
Am.  St  Rep.  874;  AusUnele,  R'y  Co.  r,  Andereon,  79  Tex.  427;  23  Am.  St 
Rep.  350;  KanBtu  CUy  t.  Bradbury,  45  Kan.  381;  23  Am.  St  Rep.  731. 

KcooTiABLB  iNflfTBUMBiiTs.  — Indoksbmbnt  IN  Blank  Tosts  the  Hfrht  of 
aetion  and  aU  other  rights  in  the  transferee  and  subsequent  holders:  Sterling 
r.  Bender,  S  Ark.  201;  44  Am.  Deo.  539;  Abai  t.  Rkm,  9  Mart.  465;  13 
Am.  Dee.  818;  Bee»  t.  ConoeocJieague  Bank,  5  Rand.  326;  16  Am.  Dec.  755;  and 
ersatea  the  same  liability  from  indorser  to  indorsee  as  if  it  were  fnllx  Beam 
▼•  ^rigg$,  I  Iowa»  488;  63  Am.  Dee.  464. 
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luTATOBS — Nboliobkgb  vk  Mahaobmbht  ov.  —  When,  in  an  aeUon  to 
reoorer  for  injury  receired  in  falling  down  the  shaft  of  a  freight  and 
passenger  elevator  owned  and  controlled  by  the  owner  of  a  building  ot 
hie  agents  it  is  shown  that  the  plaintifi^  who  was  employed  by  a  tenant 
of  the  landlord  owning  the  elevator,  was  injured  by  walking  into  the 
•lerator  shaft  under  the  supposition  that  the  elevator  was  there,  because 
the  door  of  the  shfeft  was  open  and  the  bar  pulled  back,  and  it  was  too 
dark  for  him  to  see  whether  the  elevator  was  there  or  not  the  evidence 
Is  sufficient  to  establish  the  negligence  of  the  owner  of  the  elevator  in 
failing  to  exercise  that  ordinary  and  reasonable  caution  and  vigilanoe  ia 


4M  Pioplb!b'(Bank  «.  MoReobecBCi.     [llaryteaii^ 

;kf«|)f9g A||»4l«rAl|of  Ao«r<^WMd 4^  pcev^iiifc  iiij«ry,toiha9«.^ftttiled^to 

Elevators — Dkokesof  Cabb  Rsquibbdix  Management  op. — Oaevlio 
owAs  afLcT  operates  lui  dlerfttor,  Either  1^  MtuMtf  or  hU'ti^etA;'  iir  bMibfl 
at  all  times  to  nse  rea«onabl«  oare  and  cautioa  to  make  it  «f9*f«o  iH 
persons  who  liave  a  right  to  nao  it^  or  who  use  it  with  tho  owner's 
kaowlsifa  A«d  oonsook 

Blbvatobs  — -  Lu BiUTir  Of  Owmiib.  —  When  as  elevator  remains  under  the 
ooatrol  of  tho  owaer-of  the  building,  he  is  liable  to  his  tenants  for  any 
doieot  i»it,  or  ia  ili  appoiutsMnts  tir  mam^eaent,  which  reaounable 
•  oaM  «Bd«vig.lano6  can  ^eivont. 

OoirrBiBVTORT'  NBotiOKtKm— WHVif  OnKsanaif  iMt  Ooubt  ob  Jvbt. — 
Ordinarily  the  qutejbion  of  contribntory  oegligeaoe  is  for  ^le  jary  to  do- 
terinine,  bet  aometimes  it  becomes  the  <luty  of  the  court  to  instruct 
that  in  spite  of  the  negligence  of  the  defendant  the  plaintiff  Tanaot  r^ 
oover.  This  reapensibiUty  will  Asver  <be  aaaumed,  however,  unless  the 
ease  is  a  very  cjlear  one  and  presents  ^oifie  prominent  ^ ml  deeiaivo  act 
in  regard  to  tho  eflfoot  and  character  of  which  ordinary  minds  cannot 
differ. 

Blbvatobb  —  Deorbb  or  Care  Requibbd  of  Pebson  Using. — An  eleva- 
'  tor  for  •the  carriage  of  persons  is  not  supposed  to  be  a  place  of  danger 
lo  be  approached  with  great  caution.  On  the  contrary*  it  may  be  as- 
•ameil,  when  the  door  is  open,  to  be  at  a  plaoe  which  may  be  safely 
entered,  without  making  any  special  ezaminatioa  or  stopping  to  loch 
and  listen. 

£lBVAT0U8— Ck>NTBlBUTOBT    KeQLIQSNCE    IN   UsiNO  WHEN  Q(J£2iTI0N  TOR 

JaBT.  —  Wlten  a  person  entitled  to  use  an  elevator  is  iajured  by  falhiij^ 
down  the  shaft  thereof  into  which  he  walked  umler  the  supposition  thiit 
he  was  aiepping  into  the  elevator,  becaune  the  door  thereof  was  open 
and  the  bar  pulled  back,  although  it  was  so  dark  that  he  could  not  see 
whether  the  elevator  was  there  or  not,  the  question  of  whether  or  not  he 
was  guilty  of  cuiitributory  negligeuce  in  walkiug  into  the  shaft  without 
first  ascertaining  if  the  elevator  was  at  that  place  is  properly  submitted 
to  the  jnry  for  its  determination. 

PONTRIBDTORT  NEr.LIQBNCB,  WHEN  QUESTION   FOB  JURT.  — When  COnsidei^ 

able  doubt  exi^its  as  to  whether  or  not  the  plaintiff  is  guilty  of  contribu- 
tory negligeuce,  that  question  should  be  submitted  to  the  jury  fcr  its 
deteriniuiition. 

Klbtators  —  Care  Rbqutrbd  in  Manaobment  of.  —The  owner  of  an  ele- 
vator must  operate  it  with  reasonable  care  and  vigilance,  and  one  having 
the  right  to  use  it  may  assume  that  this  duty  is  faithfully  performed, 
and  he  is 'not  required  to  exercise  that  degree  1>f  care  and  Caution  which 
could  properly  be  demainled  of  bimuBdar* other  circumstances. 

Slbvators — Kboliobnce  in  Mamaobmbnt  of — IjiABiLrmN  Damaobs.  r* 
In  an  action  to  recover  for  injury  received  in  falling  down  an  elevatur 
■haft,  when  the  accident  is  caused  solely  by  the  negligence  of  the  owner 
and  operator  of  the  elevator,  the  jury,  in  estimating  the  damages,  is  at 
liberty  to  consider  the  health  and  condition  of  the  plaintiff  before  the 
accident  aa  compared  with  his  present  condition  io  oonsequenoe  thereof, 
and  whether  or  not  the  injury  received  is  in  its  nature  permanent,  and 
Kow  far  it  is  calculated  to  disable  him  from  engaging  in  those  pursuits 
•od  amployments  lor  whioh*  in  the  abaenoe  of  such  iajury,  ha  would 
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iiavB  bME  qiwIiAscI^  and  also  to  aMMMLeF-thr  phyaical  and  menfcl  guifcriuy 
.,..  .to  ;irlijch.he,fi|a%fl«1)jfly}tod  by  rfason  •!  aiwh  ,iiq«rj,  and  to  alWv  andbi 
damaicea  as  will  b^^a  fair  aad  just  oompeivaiioa  for  tha  inyar^  soalAiaBdv 

-  -AcsnoN  iaTe(0¥«K  daoiageB  Cor  rnjums  8ii6tain«<}  in  falling 
downfall  ektvator  shaft.    The  toUomug  in8lruotioii»  ni£err«i 
t»  in.  4ha  m^moa  were  given,  at  iba  request  of  plaiutiff: 
*•*!.  The  plaintiff  prays  the  court  to  instruct  the  jur^'  that  if 
they  find  that  the  defendant  is  the  owner  of  the  building  at 
the  corner  oi[.  Sh/iFg  tLj^  Liem^rd  streets,  described  in  tfie 
eyidence;  that  it  has  constructeclan  eleyater  inrthe  said  build- 
ing, which  for  a  period, of  about  six  years,  with  the  knowledge  of 
the  defendant,  has  been  used  by  the  tenants  of  snid  building, 
their  customers  and  employees,  for  passenger  service;  that  the 
plaintiff,  at  the  time  of  the  injury  complained  of,  was  an  em« 
plojee  of  EfTHSiRbhr,  who  was  a  tenant  in  said  building;  that 
npon  each  floor,  of  said  building  at  the  entrance  of  said  ele- 
vator there  is  placed  a  sliding  door  with  a  bar  across  the 
same;  thai  the  said  sliding  doer  and  bar  are  placed  at  the 
entrance  of  said  elevator  for  the  purpose  of  being  opened  as 
the  elevatbr  reaches  the  respective' floors  of  said' building  to 
take  in  passengers,  and  to  be  closed  as  the  elevator  leaves  the 
same  to  prevent  accident;  and  that  the  plaintiff,  on  the  twent}'-- 
fourth  day  of  March,  1890,  left  the  workshop  of  the  said  Rohr, 
and  approached  the  entrance  to  said  elevator,  and  the  cross- 
bar had  been  thrown  back  at  the  said  entrance  and  the  slid^ 
ing  door  thrown  open,  and  the  plaintiff  was  in  the  act  of 
descending'  trpon  the  said  elevator  when  he  was  precipitated 
to  the  h'asenreht  beldw;  and  if  they  further  ffnd  that  the 
approach  to  the  elevator  was  not  sufficiently  lighted  to  enable 
any  one  exercising  ordinary  prudence  to  detect  the  absence 
of  tfaeelevator;  that  the  servant  who  was  in  charge  of  the  ele- 
vator hiEid  left  the  custody  thereof,  and  that  the  plaintiff  was 
exercising^  reasonable  and  ordinary  caution  at  the  time  of  the 
accident,  find  the  said  injury  was  occasioned  by  the  want  of 
ordinary  care  and  prudence  on  the  part  of  the  defendant, 
then  <be  pfamtrff  is  entitled   to  a'  verdict     '2;  If  the  jury 
find  for  the   phiintfff,  in  estimating' the  damages  they  are 
at  liberty  to  consider  the  health  and  condition  of  the  plain- 
tiff before  the  injuries  complained  of,  as  compared  with  his 
present   condition    in    consequence    of    silch'  injuries,    and 
wheiheff  the  said  injuries  arlrin  their  nature  permanent,  and 
how  far  they  aivealculattd  to* disable  the  plaintiff  from  en* 
gaging  in  those  pursuits  and  employments  for  which,  in  the 
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absence  of  said  injuries,  he  would  have  been  qualified;  and 
also  the  physical  and  mental  suffering  to  which  he  was  sub- 
jected by  reason  of  said  injuries,  and  to  allow  such  damages 
as  in  the  opinion  of  the  jury  will  be  a  fair  and  just  compensa* 
tion  for  the  injuries  which  they  may  find  the  plaintifiT  baa 
sustained/'    Judgment  for  plaintiff^  and  defendant  appealed. 

Robert  Ludlow  Preston  and  /•  A,  Prestony  for  the  appellant. 

Bernard  Weiaenfeld^  John  Prentiee  Poe^  aUomey-generalf  and 
liidor  Rayner^  for  the  appellee* 

Fowler,  J.  The  appellant,  who  was  defendant  below,  owns 
a  building  in  the  city  of  Baltimore,  which  is  occupied  hj  a 
number  of  tenants  for  business  purposes.  There  is  an  eleva- 
tor in  this  building  which  was  used  both  for  passengers  and 
freight 

The  plaintiff,  now  appellee,  was  employed  by  one  of  these 
tenants,  and  was  seriously  injured  by  falling  from  the  fourth 
floor  to  the  cellar  through  the  elevator  shaft. 

For  the  injuries  thus  sustained  the  plaintiff  sued  the  de* 
fendant  in  the  superior  court  of  Baltimore  City,  and  recovered 
Judgment.     From  this  judgment  the  defendant  has  appealed. 

The  two  questions,  as  usual  in  cases  of  this  kind,  are: 
1.  Was  the  defendant  guilty  of  negligence?  and  2.  Was  the 
plaintiff  guilty  of  contributory  negligence? 

At  the  close  of  the  testimony,  both  parties  having  produced 
witnesses  to  sustain  their  respective  contentions,  the  plaintiff 
offered  two  prayers,  which  were  granted,  and  the  defendant 
seven,  four  of  which  were  rejected  and  three  granted.  Inas- 
much as  defendant's  first  prayer  is  a  demurrer  to  the  evi- 
dence, it  will  be  necessary  to  examine  the  testimony  at  length. 

At  the  time  of  the  accident  the  plaintiff  was  working  for  a 
tenant  of  the  defendant.  He  was  proceeding  up  the  stairway 
to  the  place  of  business  of  his  employer  on  the  fourth  floor, 
when  he  heard  the  elevator  going  up  the  shaft.  When  he 
arrived  at  the  fourth  floor,  he  heard  the  elevator  thrown  open 
on  that  floor.  Having  accomplished  the  object  of  his  visit, 
he  returned  to  take  the  elevator,  which  was  just  outside  the 
door  of  his  employer's  office.  His  testimony  was  that  he 
could  not  see  at  all  in  the  hall,  and  having  heard  the  elevator 
go  up,  the  door  of  the  elevator  being  open  and  the  bar  back, 
he  was  sure  the  elevator  was  in  its  place.  He  stepped  in  to 
take  the  elevator,  and  fell  down  five  floors,  into  the  basement. 
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and  was  seriously  and  permanently  injured,  as  set  forth  in 
the  testimony* 

This  elevator  was  used  every  day  for  the  people  employed 
bjr  the  various  tenants,  and  the  boy  in  charge  of  it  who  was 
employed  by  the  defendant,  daily  brought  down  the  working 
people  from  the  upper  stories  of  the  buihiing.  There  was  a 
painted  window  on  one  side  of  the  elevator,  and  it  was  very 
dark  there;  there  was  no  gaslight  there,  and  the  distance 
from  the  door  out  of  which  the  plaintiff  came  on  his  way  to 
take  the  elevator  is  only  about  two  feet  from  the  elevator  door. 
On  re-examination,  the  plaintiff  said  he  heard  the  elevator 
door  thrown  open;  that  he  was  sure  the  elevator  was  there, 
and  that  it  was  so  dark  that  he  could  not  see  whether  it  was 
there  or  not.  The  elevator  boy  was  not  in  charge  at  the  time 
of  the  accident,  nor  was  he  aware  of  it  until  informed  by  one 
of  the  witnesses. 

Several  of  the  plaintiff's  witnesses  testified  that  this  boy 
did  not  attend  to  his  duties  properly,  and  that  he  was  fre* 
quently  called  when  he  was  not  at  his  post.  The  attention  of 
the  defendant,  through  its  cashier,  was  called  to  these  facts, 
and  also  to  the  fact  that  the  shaft  was  frequently  left  open. 
The  place  around  the  elevator  door  was  dark  when  coming  out 
of  a  light  room. 

On  the  part  of  the  defendant  it  was  shown  that  on  the  day 
of  the  accident  the  elevator  boy  left  the  building  before  twelve 
o'clock,  and  went  to  his  dinner.  The  boy  testified  that  on 
that  day  he  cut  off  the  water,  and  put  the  elevator  in  the 
cellar.  On  his  return,  he  found  the  plaintiff  lying  in  the  cel- 
lar, and  the  elevator  at  the  sixth  floor  of  the  building.  He 
did  not  know  how  the  elevator  got  there,  but  said  that ''  the 
people**  would  run  the  elevator  when  he  was  at  dinner,  and 
that  one  of  the  workmen  told  him  that  some  of  the  people, 
^  whoever  it  was,"  did  not  keep  the  gates  fastened.  One  of 
the  witnesses  testified  that  this  boy  was  a  worthless  and  care- 
less fellow,  '*  and  that  he  was  a  most  disgraceful  liar." 

The  defendant  also  offered  testimony  tending  to  show  that 
the  elevator  in  question  was  an  ordinary  freight  elevator,  and 
that  it  was  not  safe  for  passengers,  and  tlie  cashier  of  the  de- 
fendant denied  that  he  had  been  warned  of  the  danger.  He 
believed  that  Ross,  who  was  in  charge  of  the  elevator,  was  a 
correct  boy,  and  he  had  given  him  repeated  instructions  that 
the  elevator  should  be  used  only  for  freight.  The  people  in 
the  building  had  often  run  the  elevator  themselves.     He  ad- 
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a  passenger  elevator  to  carry  the  people  employed  in  the  bii  tid- 
ing)'but  he  said  ho  was  under  AeimpreBSHm  th$k  Khe^d^fefid* 
imt  bad  no  control  over  it  Although  hewas  aware-th^  el§vft  tor 
was  so  used  fbr'six  years,  ha  never  i^ave  notice  of  SBj^kiinf 

that  it  was  for  freight  alorte.    ' '     '  '     •  .     '  '• i*  t^.'?  -^^ 

Upon  these  and  other  fads;  not  nefeessary  ftrrthef  %S  t^^efr 
to,  it  was  submitted  to  tho  jury  by  the  irtstructionS  of--th^ 
court  to  find  whether  the  deiendarit  was  guilty  of  negligence, 
and,  if  so,  whether  the  plain trff  was  gcrilty of  Sttdi  Y;bnti<bci*» 
tory  negligence  as*  would  prevent  him  frorh  recovering,  not- 
Withstanding  the  negligence  of  the  defendant. •     *  '•• 

In  the  first  place,  it  is  v^ry  clear  from  tb€^  fbregoing  reciUftl 
of  the  facts  given  iA  evidence  tlHit  ffterfe  w^s  testimWiy  befoi* 
the  jury  tending  to  pro^e;  if  the  jih^y  believed  H,  t^atthe  d^ 
fendant  did  not  use  that  reasonable  caution  and  vi^ilaneis 
which  is  required  in  the  tnanagementof  an  rfeyator,  which  Rke 
the  one  described  by  the' witnesses  was  u^ed  both  for 'ps^9eh« 
gers  and  freight.  The  6fevAtof  #atf  in  charge 'of  and  opersMA 
by  the  defend'ant's'agetit,'aiid  it  was  bound  at  all  times  to  use 
reasonable  caution  and  care  to  make  the  elevator  safe  for  aH 
persons  who  had  a  right  to  use  H,  or  who  did  in  fact  use  it 
with  defendant's  knowledge  and  consent:  Engel  V;  Smithy  9i 
Mich.  1;  21  Am!  St.  Rep.  549;''''   '  .  •      •      - 

This  reasonable  "rule'  is'also  tdid  down  m  Shearnrrari  and 
Redfield  on  Negligence",  s6c.  719,  Where  ft  ?s  said' thtit,  al though 
elevator  shafts  and  'dperilngs  are  tiow  Very'  genbraTly  tr^ed  lA 
warehouses  ahd  bth*6^  places  rff  busiriess;  they'are^tlineerotrrf, 
especially  if  located  m  dark  placed,  or  in  Buch  closeprttkiraiiff 
to  doors  that  a  person  ei^tering'  the  doorinlsiy'Btbp  iiitb^'tlJem 
un'a#ares';"ahd  it  is  also  ^aid  that'**wheii  elevator^  renaafta 
Under  the  control  of  theotrner  of  the  building  He  fteKable  t6 
his  tenants' for  any  defect  Ih  them,  theirap'poirit'mdhts,'61^t1ierr 
management^  which  reasbndbl6  Care'dnd'vig^latic^  Would  have 
prevented.'^  - .    '  , .      ,.,,»>4 

It  must  be  admitted  that  the  dxercise*  of* the  most  ci^diniarv 
care'  by  the  defendant  in  tMif/'case  would  haVe  Resulted" M 
keeping  the  eleVatb^  dooi"  crosed,  and  in't^revetitiiiifg  tbb%ijWt 
to  the  plalntifK         *  ...;;..     i    i-.,  iir-.j^ 

But  in  regard  to  the  othei^  qifestioh,  Whether'4he  WlattMM 
was  guilty  of  coutHbutory  liegiigehce,  ther^'is  biofd' mffiball^ 
and  doubt.  f     '   ' 

Ordinarily,  of  course/ the  (iue^idii  of  ^eglige^ed^  ft  Mie  MM 
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Ihejofj,  bfil  «omet5irre«r  ft  HeconresthedGty  bf  thd  couH  f5 

inslmet  •thmn*  that  ht  spite  of  the  iVe^igetlccT  ofthe  defendant 

thefAamtUFcftrmol  recorer:* *  The  court,  however,  will  neVet 

Msame^fbi^  responsibilitj  unless  the  easels  a  very  cTea^  one 

and-presents^tts^was'said  in  the  case  of  Ouitiberland'  VaUey 

R.  TL  Co.  V.  MaugwM,  61  Md.  S3,  48  Am.  Rep.  88;  and  oth^ra 

decided  by  this  court,  ** snore  prominent  and  decisive  act  in 

regard  to  the-effect  and  character  of  irhioh  no  robni  is  left  for 

ordinary  mind9  to  differ."    The  act  relied  on  here  to  show 

eontribntory  negligence  on  the  part  of  the  plaintiff  is  the  one 

established  hj  his  own  testimony,  namely,  that  he  walkf^d 

into  tfaa  elevator  shaft  without  looking  to  see  if  the  elevator 

was  there.    He  testified  that  he  could  not  see  at  all,  but  that 

he-was-stire  with  the  door  open  and  the  baf  ba(5k,  the  elevator 

was  itn  Hs  place;  and  that  it  was  so  dark  he  do^ild  not  see 

whether  it  was  there  or  not.     He  does  not  say  —  he  was  not 

asked  tosay*^  whether  he  could  see  whether  the  elevator  door 

was- open,  and  the  bar  pulled  back.    The  flair  inference  from 

his  testimony  is,  that  Im  could  see  that  the  elevator  door  was 

(^n,  bfrt  icotrid  not  see  whether  the  elevator  was  or  was  not 

in  its  place.     He  says,  ''the  door  being  open,  and  the  bar 

back ''  he  was  sure  the  elevator  was  there. 

It  must  be  remembered  that  the  hall  was  dirk  in  front  of 
the  elevator,  and  that  the  distance  from  the  door  of  the  eleva- 
tor to  the  door  from  which  the  plaintiff  came  was  only  one  or 
two  steps,  or,  as  the  witnesses  say,  from  eighteen  inches  to  two 
feet  He  had,  therefore,  but  a  moment  either  to  look  or  to 
think.  ' 

In  the  case  of  Tousey  v.  R6bert9^  114  N.  Y.  816,  11  Am.  St 
Rep.  655,  it  i^  said  that  **aa  elevator  for  the  carriage  of  per* 
sons  is  not  like  a  railroad  crossing  at  a  highway,  supposed  to 
be*  K  place  of  danger,  to 'be  approached  with*  great  caution; 
but,  on  the  contrary,. it  may  be  assumed,  when  the  door  is 
opened  by  an  attendant  to  be  a  place  which  may  be  safely 
entered  without  stopping,  to  look,  listen,  or  make  a  special  ex* 
amination.'' 

And  jn  Dawnon  v.  Sloans,  49  N!  Y.  Sup.  Ct  304«  affiirmed  in 
100  N.  Y.  620,  it  was  held  that  where  a  tenant  in  an  apartment 
house  saw  the  owner'§  elevator  boy  sitting  in  a  nodding  posi- 
tion, and  plaintiff,' supposing  the  platform  to  be  in.  its  place^ 
bot  failing  to  inquire  or  stop  to  examine  and  see,  stepped  in 
and  fell  to  the  bottom  of  the  shaft,  it  was  held  to  be  for  the 
jary  to  decide  If  the  appearances  weire  not  such  as  to  throw 
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Che  plaintiff  off  his  guard;  and  a  verdict  for  tbe  plaintiff  was 
eustained.    In  the  course  of  its  opinion  in  the  case  just  cited, 
the  court  of  appeals  of  Neur  York  say:  ^  The  injury  occurred 
from  the  plaintiff  stepping  into  and  falling  down  the  irell  of 
an  elevator,  when  the  elevator  carriage  was  at  an  upper  floor. 
•  •  •  •  The  elevator  faced  the  street  door.    The  plaintiff  walked 
from  the  street  door  toward  the  elevator.    He  saw  that  the 
elevator  door  was  open,  as  he  had  often  seen  it  before,  and 
that  the  boy  who  ran  the  elevator  was  sitting  by  the  elevator. 
There  was  no  gas  burning  at  the  place.    It  was  so  dark  that 
the  plaintiff  could  not  see  the  boy's  face,  although  he  savr  faioi 
in  a  nodding  position.    Tbe  plaintiff,  supposing  the  platform 
to  be  there,  stepped  inside  and  fell  to  the  bottom.    It  is  clainied 
that  under  these  circumstances  it  was  apparent  that  there 
was  danger,  and  that  the  plaintiff  should  have  taken  precau- 
tions, such  as  feeling  whether  the  carriage  was  there,  or  wak* 
ing  the  boy  to  ask  him  as  to  that  fact,  or  getting  in  some  other 
way  information  upon  which  he  could  safely  proceed.    This 
position  is  not  valid/'    It  is  for  the  jury,  says  the  court,  to 
det(  rmine  whether  and  to  what  extent  the  plaintiff  might  rely 
on  the  appearances  presented. 

And  so  we  are  of  opinion  that  the  court  below  properly  left 
It  to  the  jury  to  find  whether,  under  all  the  circumstances  of 
this  case,  the  plaintiff  had  a  right  to  assume  that  the  elevator 
was  at  the  fourth  floor  where  he  stepped  into  the  shaft. 

We  do  not  mean  to  say  it  is  a  clear  question,  but,  on  the 
contrary,  as  we  have  already  said,  it  is  one  of  considerable 
doubt  whether  the  conduct  of  the  plaintiff  constitutes  such 
contributory  negligence  as  should  prevent  him  from  recover- 
ing;  and  where  such  doubt  exists,  the  question  of  contributory 
negligence  is  one  of  fact,  to  be  determined,  as  it  was  in  this 
case,  by  the  jury:  Cumberland  Valley  R.  R.  Co.  v.  Maugans^  61 
Md.  53;  48  Am.  Rep.  88. 

It  was  undoubtedly  the  duty  of  the  defendant  to  operate  the 
elevator  in  question  with  reasonable  care  and  vigilance:  Engel 
V.  Smithy  82  Mich.  1;  21  Am.  St.  Rep.  549;  Shearman  and 
Redfield  on  Negligence,  sec.  719;  and  the  plaintiff  had  a  right 
to  assume  that  this  duty  would  be  faithfully  performed* 

So  assuming,  he  would  not  be  required  to  exercise  that  de- 
gree of  caution  which  could  properly  and  fairly  be  demanded 
of  him  under  other  circumstances.  It  is  a  sound  rule  of  law, 
says  Mr.  Beach  in  his  work  on  Contributory  Negligence,  page 
41,  that  it  is  not  contributory  negligence  not  to  look  for  dan- 


I 


March,  1892.]    Peoplb's  Bank  v*  Mobgolofski.  411 

|er  when  there  is  no  reason  to  apprehend  any.  This  principle 
is  forcibly  illastrated  and  applied  in  the  recent  cases  of  BaU 
Hmore  etc.  R.  R  Co.  ▼•  StaU,  60  Md.  463,  and  Philadelphia  etc. 
B.  R.  Co.  ▼.  Anderson,  72  Md.  623;  20  Am.  St  Rep.  483. 

The  first  prayer  granted  on  the  part  of  the  plaintiff  fully 
and  fairly  eubmitted  to  the  jury  the  question  of  negligence 
and  contributory  negligence,  and  the  second  properly  in* 
Btructed  them  on  the  measure  of  damages. 

The  defendant's  first  prayer  asked  the  court  to  say  that 
there  was  no  legally  sufiQcient  evidence  of  negligence,  and  the 
eecond  and  third,  that  the  plaintiff  was  guilty  of  contributory 
negligence,  and  was  not  entitled  to  recover. 

In  view  of  the  authorities  above  cited,  and  for  the  reasons 
we  have  already  given,  we  are  of  opinion  that  these  prayers 
of  the  defendant  were  properly  refused  and  those  of  the  plain- 
tiff  were  properly  granted. 

Defendant's  seventh  prayer  was  properly  refused,  becanee, 
as  we  have  seen,  there  was  evidence,  before  the  jury  tending 
to  show  that  the  defendant  did  authorize  the  use  of  the  eleva- 
tor for  carrying  passengers.  Defendant's  special  exception  to 
plaintiff's  first  prayer,  on  the  ground  that  there  was  no  evi- 
dence of  the  right  of  the  plaintiff  to  use  the  elevator,  is  not 
properly  before  us,  because  it  is  not  centained  in  the  bills  of 
exception  signed  and  sealed  by  the  trial  judge. 

Finding  no  error,  the  judgment  appealed  from  will  be 
affirmed.  __^ 

Slxvatobs— DiQRBB  ov  Carb  Rbqvirbd nr  Man AGKMRirT  or.  —A  per- 
•m  mimiiig  aa  elevator  in  hie  plaoe  of  baaiaeee  miut  be  held  to  noderteke 
tocazTypenoofl  riding  therein  ae  safely  as  hninan  skill  and  foresight  can  do: 
Treadwell  v.  WkUiier,  SO  Cal.  676;  13  Am.  St  Rep,  176,  and  note.  An  ele* 
▼ator  for  the  carriage  of  persons  is  not  supposed  to  be  a  plaoe  of  danger  to 
be  approached  with  great  caution*  bnt  it  may  be  assumed  that  when  the  door 
it  thrown  open  the  place  may  be  safely  entered  without  special  ezaminationt 
ToHse^Y.  Roberts^  lU  N.  Y.  312;  11  Am.  St.  Rep.  655,  and  note.  See  PaUet' 
em  T.  Hemenwag,  148  Mass.  94;  12  Am.  St.  Rep.  523,  and  Moll  t.  RiverMe 
Storage  etc  Co^  82  Mich.  889,  for  discussions  as  to  the  liability  of  landlorda 
for  person  falling  through  unguarded  elevator  shafts. 

Cohtributobt  Nbquobnob  —  Whrh  Quutioii  iob  Court.  —  When  no 
other  inference  than  that  of  negligeuoe  can  be  drawn  from  the  evidence,  it 
should  be  declared  by  the  court  as  a  matter  of  law:  Corconm  t.  8t,  Louie  etc 
JE^f  Cbi,  106  Ma  399;  24  Am.  St  Rep.  .^94^  and  note;  Weber  r,  Kantae  City 
eU.  Wf  Ca,f  100  Mo.  194;  18  Am.  St  Rep.  641.  The  want  of  contributory 
segligenoe  may  be  declared  by  the  court  as  a  matter  of  law»  when  there  are 
me  facta  in  evidence  from  which  an  inference  of  negligence  may  be  drawn: 
McDonald  r.Lomgleiand  R.  A  Co.,  110  N.  7.  640;  16  Am.  8t  Rep.  437, 
andnotai 
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Caamunnoar.  Niolibivcb-^ Wbsx  Qirnrioni  r«B  laRT,  — tniiln& 
•vidmo^  o{.^oi^batopj.ii«gI^9fc^,iif  ao  plain  m  ta  Jaave  no  donJbt  ia  ths 
mind  of  a  reaaoaable  man  it  shouLd  be  left  to  the  jary:  Ne^AU  t,  OreauriU^ 
99  Min.  22;  80  Am.  St  Rep.  521,  aadiiote  with  oases  oollected. 


"•  Gemmell  v.  Davis. 

[75  MlTtTliAND,  546.]*        '      ' 

doBFORATioks  -^  Lisit  UPON  Stock.  —  At  common  law,  no  lien  exitin  m  ^ror 
of  a  oorporation  upon  the  stock  of  Any  share-holder  to  satisfy'  or  ■■imV 
A  debt  doe  by  Um  to  the  oem{>any;  and  nnlesa  saoh  lien  m  created  ligp 
statnte,  by  charter,  or  by  usage  brought  to  the  knowledge  of  and  actod 
on  by  both  parties,  it  does  not  exist  at  alL  When  the  corporation  ^»^ 
no  tnch  lien,  it  cannot  resist  or  prevent  a  transfer  of  the  stock  by  mnj 
shafshiildev  toeome  eaaelse.^   .  • 

OdBKOftiMsiiifrft^BioaT  to  Sa£  On  Dividsxa  MkAUivr.  Dbbc  or  SvoeKr 
fiOLDBS.  —A  corporation  may  withhold  a  diviileod  and  set  it  off  againofe. 
a  debt  due  by  a  shareholder  to  it  In  order  to  do  this  the  dividend 
must  be  payable  to  the  person  from  whom  the  debt  to  the  oorporation  io 
demsndablo.  .-»..•  »...        .«  

O0BBOSAXI0ira--^RlOHT  TO  SjTE  OFf  ^pEYlDKNU  ^QAlffSt   I^^BS  fl^SffAlU^ 

,  soLDis,  wjaxH  ExxiMQUiaaKD.  *-  Ay  hen  corporate  stock  has  pa^sed^iuta 
the  hand  of  a  third  parson  before  a  dividend  has  been  declared,  the  right 
of  the  corporation  to  set  off  such  dividend  against  the  debt  of  the  origi- 
nal shareholder  is  lost,  for  the  reason  that  di/viilends  declared  after  eaob 
transCec  fit  the  stock  be]opg.  to  the  Msignee  An4f  net  .taJ^a  aajsignoc 

CoBi^RATiONS-^TBANsrsB  OF  Stoojc  —  As  between  veiulor  and  vendee  or 
l^^dgor  and  pledgee  of  stoc]c,  a  transfer  on  the  books  of  the  corporation 
is  not  essential  to  perfect  an  eqnitable  title  in  the  vendee  or  pledgee. 

CoftFORATiONS  —  DIVIDENDS,  Who  ENTirLVD  TO.  —  As  between  the  wendor 
and  vendee  or  the  pledgor  and  pledgeo  of  shares  of  corporate  stock,  all 
drv'idends  declared  after  the  salo  or  pledge  of  the  stock  belong  to  tlie 
vendee  or  pledgee,  even  though  the  transfer  has  not  been  ssoonied  ob 
the  books  of  the  corporation. 

Corporations— DiviDKNDs,  PArmnrT  or,  to  PLSDaon.  —  While  dividends 
declared  during  tiie  pledge  of  corporate  stock  belong  to  the  pledgee  al* 
though  he  is  not  registered  as  owner  on  the  eorporate  books,  yet  if  ^aok 
so  registered  and  the  corporation  pays  the  dividend  in  good  fiaith  and 
aithont  notice  of  the  transfer  to  tho  pledgor,  the  payment  is  a  gwijiono 
as  against  the  corporation. 

OoRPORATioNs  -^  LiBN  ON  Stook.  —  A  PLVDon  who  6iila  and  negleetB  to 
notify  the  oorporatioar  that  he  holds  its  steak  in  pledge^  or  tD>  take  tho 
proper  steps  to  seeara.titLB  to  tha.  stock  in  his  own  namer  wil)  not  b^ 
protected  against  thaiien  of.  thstcorporatioa  |ipa^..tha  ^pk.lio  sepnr^ 
the  paymenii  of  an  indfibtednesa..contraQted  to  the.oompai|y..by  the 
pledgor  in  the  meantime  and  subsequently  to  the  pledge  of  the  shares. 

CMwoRATioH8>«-J?LBiiaa.or&rooi^.vPfiWD.Sffr«,T^,Wbe^  tt)^  px^^ident^ 
^eorporation  pledgss.hia. i qiiiTid nabiteok  thfrein,  wMl^  aot  engaged  iau 
hr  iMMipeas  and  not  aating^  in  hia  cafstflty  .a«-  presl4#At  mi<Jl  witho\i^ 
ni»hin9>««tionsfso  tharao&LOQftihaihqpka  ql  thP  flail9fripM.k^>  l^.Qwle^lgs 
of  the  transaction  is  not  binding  on  the  oorporation. 
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Coupui|ATiV?f>  .4fa|U«  rP4|iTT  10  ABocf,  lnui»  Hk«  #Mr7  other. party  tliar«t« 

notice  of  everything  disclosed  by  tha  record;  benoe  it  baa  notiot  of  an 

aa^ignmeot  of  its.  corporate  stock  disclosed  thereby. 

Oc^RTORATioNB  —  Plkdob  ot  Stook  — R10BT8  OF  Plbdgsb.  —  When  the 

*  inpifrs  felattfig  to's  pMge  of  tonAnute  stdok  taAl  to  show  ihe  debt  far 

-      whiebtkeAeokiapla«^ged,iha8t«te«iieiitcrf  the  specificiiebtitwaa  pledged 

.  tp  #ec9refCODtaine4  iQ*  aubseqnent  asaignqnent  of  the  same  stock  by  tiie 

pledgor  to  a  thiril  party,  ia  merely  es  parte  and  cannot  impair  the  righta 

€Pf  the  original  pledgee. 

.  WiUiam-L.  Marbuty  and  .W^  L  tCroM, Jbr. the  app^lUnts. 

' '  ■       •     ■  ■  * 

John  Prentiss  Poe^  aitorney-general^  and   Wilham  Pinkney 

Whyie^  fdr  the  appellees. 

».  McEaK&EY,  J^. .  WheD  this  case  was  last  before  us  (73  Md. 
8B(X^.tjie  onder. ratifying,  tbe.aaditor'sxeporiwa^  affirmed  i^ 
part  and  revarsed  in  part,  and  the  caijse  was  remanded  that 
a^»«w.aiidit»JDightbe  stated  is  coDformity  to  the  decision 
^xen  rendered.'    By  that,  decision  sundry  claims  against  the 
Xor.tli  Branch  Convpany  .were  held  to  be  just  debts  due  by  that 
caiupany^  and  were  directed  to  be  paid  in  full  out  of  the  fund 
441  court.     The  balance  of  the  fund  was  declared  to  belong  to 
the  8tockhol4ers  pf  ihe  Kprth  Branch  Company;  and  it  was 
ordered  and  decreed  that  this  balance  ^ should,  in  the  new 
auilit^  be  distributed  pro  rata  amongst  those  stockholders. 
After  the  record  had  been  .remanded  and  had  reached  the 
law.er  court,  a  new  audit  was  stated,  wherein  all  the  debts  due 
by  the  North  Branch  Company  were  allowed  oat  of  the  fundy 
and  .the 'balance  distributable  to  the  shareholders  was  ascer^ 
taJjoed  to  be  $20,370.04.     William  A.  Brydon  at  one  time 
owned  488  shares  of  the  stock:  15  shares  were  held  by  other 
persons,  chiefly  to  qualify  them  as  directors,  and  Gemmell  and 
Sinclair  liold  .the  remaining  497.     Attorney-Qeneral  Poe  and 
Mr. ..William  Waieh,  who  conducted  the  litigation  for  Brydon 
from  the  beginning  of  the  protracted  controversy  now  nearly 
at  an  end,  -filed  an  order  entering  to  their  own  use  one  third 
of  the  amount  to  which  Brydon's  stock  was  entitled,  and 
Henry  GL.  Davis  and  Company  filed  a  petition  claiming,  as 
assignees  of  Brydon's  stock,  the  dividend  payable  thereon. 
The  certificates  of  stock  were  produced,  and  upon  the  back  of 
each  certificate  there  was  written  a  full  assignment,  dated 
November  13, 1888,  and  duly  executed  by  Brydon.     No  trans- 
fers were  ever  made  on  the  books  of  the  company.     Gemmell 
and  Sinclair,  the  minority  stockholders,  filed  a  petition  in  the 
case,  alleging  that  Brydou  was  insolvent,  and  claiming  that 
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he  was  a  debtor  to  the  North  Branch  Company  in  an  amoant 
exceeding  twenty  thousand  dollars.  They  prayed  that  this 
alleged  indebtedness  might  be  set  off  against  the  dividend 
distributable  to  Brydon's  stock.  The  auditor  allowed  the 
claim  of  Messrs.  Poe  and  Walsh,  and  distributed  the  balance 
of  the  Brydon  stock  dividend  to  abide  the  further  order  of 
the  court  The  circuit  court  of  Baltimore  City  ratified  the 
audit,  and  awarded  the  balance  of  the  fund  so  audited,  to 
abide  its  further  order,  to  Henry  G.  Davis  and  Company  and 
Mrs.  Susan  V,  Brydon,  the  wife  of  William  A.  Brydon.  From 
this  order  Gemmell  and  Sinclair  took  the  pending  appeaL 

There  was  some  additional  evidence  taken  relative  to  the 
ownership  of  Brydon's  stock.  It  appears  from  this  evidence 
that  Brydon's  stock  was  first  pledged  by  him  to  Henry  G. 
Davis  and  Company  on  August  27, 1874.  No  assignment 
then  indorsed  on  the  certificates,  but  the  certificates 
placed  by  Brydon  in  an  envelope,  and  were  delivered  to  one 
of  the  members  of  the  firm  of  Henry  G.  Davis  and  Company, 
and  upon  or  accompanying  the  envelope  was  this  memoran* 
dum,  viz.:  ^'  August  27, 1874.  Five  hundred  and  three  shares 
stock  of  the  North  Branch  Company  William  A.  Brydon  placed 
in  the  hands  of  W.  R.  Davis  as  collateral  for  certain  advanoee 
by  H.  G.  Davis  &  Co.  Received  August  27,  1874,  four  ban- 
hundred  dollars.  W*  A.  Brydon.'*  Subsequently  the  assign- 
ment  of  November  18,  1888,  was  written  on  the  certificates, 
which,  since  their  delivery  on  August  27, 1874,  have  been  con- 
tinuously in  the  possession  of  Henry  G.  Davis  and  Company. 
Brydon  testified  that  the  assignment  was  made  for  the  pur- 
pose of  pledging  the  stock  as  collateral  security  for  the  pay- 
ment of  the  Gouverneur  lien,  and  for  a  loan  of  four  hundred 
dollars;  though  Henry  G.  Davis  and  Company  claim  that  the 
pledge  was  intended  to  secure  numerous  Other  items  of  in- 
debtedness on  the  part  of  Brydon  to  them.  It  further  appears 
that  on  the  twenty-eighth  day  of  October,  1876,  Brydon  ex- 
ecuted the  following  transfer  of  the  same  stock  to  his  wife, 
viz.:  "For  value  received,  I  hereby  assign  and  transfer  to 
Susan  V.  Brydon  four  hundred  and  ninety-two  shares  of  the 
capital  stock  of  the  North  Branch  Company,  being  certificates 

No said  stock  being  now  held  by  H.  G.  Davis  &  Co. 

as  collateral  security  for  the  payment  of  the  Gouverneur  de- 
cree, viz.,  $5,932.92  for  which  they  hold  my  note  dated  June 
11,  1875.  Witness  my  hand  and  seal  this  twenty-eighth  day 
of  October,  1876."    This,  he  testified,  was  intended  as  a  col- 
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lateral  security  for  his  indebtednoBS  to  her.  The  GoaTemeur 
lien  has  been  paid  off  and  discharged.  It  was  allowed  as  a 
▼alid  claim  against  the  North  Branch  Company  on  the  former 
appeal  ia  this  case;  and  the  four  hundred  dollars  according 
to  Brydon's  testimony,  have  likewise  been  settled.  That  Bry* 
don  waa  justly  indebted  to  his  wife  when  he  executed  this 
transfer  to  her  does  not  admit  of  a  doubt  That  be  was  also 
indebted  to  Henry  G.  Davis  and  Company  for  large  advances 
made  by  them  to  him  is  equally  certain. 

As  the  case  now  stands,  there  are  three  claimants  to  the 

fund  constituting  the  dividend  on  the  Brydon  stock,  namely, 

the  North  Branch  Company,  represented  by  its  minority  stock- 

holders:  Henry  G.  Davis  and  Company,  and  Mrs.  Susan  V.  . 

Brydon,  though  there  is  no  contest  between  the  latter  two; 

for,  whilst  they  both  claim  the  fund,  they  do  not  claim  it  as 

against  each  other,  but  as  against  the  North  Branch  Com* 

pany.     If  Davis  and  Company  are  entitled  to  the  dividend,  or 

if  Mrs.  Brydon  is  entitled  to  it,  the  claim  of  the  North  Branch 

Company  must  fall.     If  they  be  not  entitled  to  it,  the  North 

Branch  Company  will  be,  provided  Brydon  is  actually  in* 

debted  to  it  as  alleged. 

So  far  as  the  ai>pellants  are  concerned,  it  makes  no  differ- 
ence whether  the  dividend  on  the  Brydon  stock  rightfully 
belongs  to  Davis  and  Company  or  to  Mrs.  Brydon.  Unless 
the  North  Branch  Company — the  body  corporate,  not  Qem* 
mell  and  Sinclair,  as  indivividual  stockholders  —  has  a  lien 
on  the  dividend,  which  lien  is  prior  in  its  equities  to  the 
claims  of  Davis  and  Company  and  Mrs.  Brydon,  the  conten- 
tion of  the  appellants  cannot  be  sustained.  Naturally,  there* 
fore,  the  first  question  which  presents  itself  is,  assuming  that 
Brydon  is  indebted  to  the  North  Branch  Company  in  an 
amount  twice  as  large  as  the  dividend,  what  claim  or  lien  has 
the  company  on  that  dividend  ?  There  is  no  lien  reserved  in 
the  charter  of  this  company  (Act,  1867,  c.  309),  or  even  in 
its  by-laws,  in  favor  of  the  corporation  upon  the  stock  of  any 
shareholder  to  satisfy  or  secure  a  debt  due  by  him  to  the  com* 
pany. '  No  such  lien  exists  at  common  law:  Angell  and  Ames 
on  Corporations,  sees.  355,  569;  Cook  on  Stocks  and  Stock* 
holders,  sec.  621;  Massachusetta  Iron  Co.  v.  Hooper^  7  Cush. 
183;  and  unless  created  by  statute,  or  by  the  charter,  or,  per* 
haps,  in  some  instances,  by  a  usage  brought  to  the  knowledge 
of,  and  acted  on  by  both  parties,  it  does  not  exist  at  all:  Morse 
on  Banks  and  Banking,  505.    As  the  company  had,  and  could 
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ba^w  had  by* implication  9or  l^  o(>6raiieu^  of.:Iafr,  no  li^i 
'Bryd^B.itltock  to  taecundtha'dMitdiiM  t|y  him  to  it,  it  «va«-Mi 
no  position,  to-  ro»i«t, or  .pre vent. a. transfer  4)f  tb^  stock  to 

KMneane  ^Ise;  fcut  thai:rigbt..of.>a:aQrporatioa  to»  withold  a 
divifdead'!froin..aatoelEholddr  who  is  indebted  to  H«-i'®8t8  upon 
an  ei>tipely  dlffereiUpiwoiple. .  It  is  th«right  of  setrof!!;  Cor -the 
dividend  is  a  simple  debt  owing  from  the  corporation  to  the 
si^arehokler*^  iAa  :in.  everyother  ca^e  to^bicb  this  idoctrioe 
of  set-off  is  applicable,  the»debt,  that,  is,  tlie,divideQd  due  hy 
ihs  /ooiporation,'  nHiat  be  payable  by  it  to  the  person  from 
whom  the-obli^ation  to*  tiiAfCor4)QnitiQ4;i  is  dem^ndabk.     If  the 
stock  has  passed  into  the  hands  of  a  third  party  belbra.  the 
dividsad  kas'beoii  declared,  the  right  of  eet-off  is 'gone;  be* 
cause  adiiddsnd  declared  after  a  transfer  of  st^ok  haa  been 
•Bade  belongs  to  the  assignee,  and.  not  to  the  ass^nor*.   .  Had 
the  Btoek  ia  question  been  assigned  on  the  company's  i^ooks, 
and  had  new  certificates  been- issued  .in  the  nan^e  of  Davis 
and  Company^  or  Mrs.  Brydon  before  this,  dividend  was  de- 
clared, the  right  of  set-off  would  have  beeia  incontestably  ex* 
tinguished.    Has  it,  under  the  circunidtaocea  of  this  case, 
been  preserved  ? 

'  As  between  vendor  and  vendee,  or  pledgor  and  pledgee^  of 
stocky  a  transfer  on  the. books  of  the  cotnpany  is  ootessential 
to  perfect  an  equitable  title  in  the  vendee  or  pledgee:  NoU^  v. 
TurMr\  69  Md<  519;  Baltimore  etc.  Brick  Co,  v.  Malii  65  Md. 
96;  57  Am.  Repi  304;  OtcU  Nai.  Bank  v.  WaUontown  Bnnk, 
105  U.  S-  217;  Johnston  v.  Lnfiin,  103  U.  S.  800,  This  prinr 
oiple  is  fully  recognised  by  the  act  of  1886^  chapter  287^ 
embodied  in  section  277,  article  23  of  tlie  code.  By  the  as- 
signment and  deltfery  of  certificates  the  title  passed  to  the 
pledgee.  >As  between  vendor,  and  vendee  of  ahares  of  stock 
it  is  the  settled  rule  that  the  vendee  is  entitled  to  all  the 
dividends  on  the  stock  which  are  declared  after  the  sale  of 
the  stock.  In  other  words,  dividends  belong  to  the  person 
entitled  to  the  stock  when  tlie  dividends  are  declared.  Aber^ 
crovibie  v.  Riddle,  3  Md.  *Gh.  320.  Even  though  <  tiie  transfer 
has  not  been  recorded,  the  transferee  Ivas  aright  to-the  divi- 
dends, as  against  the  transferer:  Cook  on  Stocks  and  Stock* 
holders,  sec.  541.  A  pledgee  is  protected  in  the  same  way 
as  a  purchaser  of  stock:  Cook  on  Stocks  and  Stockholders, 
sec.  432;  and  consequently  dividends  declared  during  the 
Gontinunnjce  of  the  pledge  belong  to  hitn,  though  he  is  not 
registered  as  owner  on  the  corporate  books:    Cook  on  Stocks 
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nd  StoeUiolders,  see.  468;  HJl  t.  N^wiAmwmnia  Co^  8  Uimi» 
439,  af&niied  ia  71  N.  Y.  S93w  If  noi  to  regiftierea,  and  the 
corporatiiQ  pays  iha  dividend  in  good  faith  and  wiiliomi  iio- 
iiee  of  the  tnuaafiMr  to  the  nominal  owner,  the  pajrinent  would 
be  niKloubtedly  a  good  one;  but  a  pledgee  who  neglects  to 
Botifj  ti)e  eorporation  that  he  holds  the  siodc  in  pledge,  or  la 
take  the  proper  steps  to  secure  title  to  the  stock  in  his  oww 
Bamoy  will  not  be  protected  against  the  lien  of  the  eorporation 
opoo  the  stock  to  secare  the  payment  of  an  indebtedness  eon* 
traeted  to  the  company  by  the  pledgor  in  the  meantime^  and 
subaequeatly  to  the  pledge  of  the  shares:  Cook  on  Stocks  and 
Stockholders^  eec.  525. 

Thoogh  BrydoQ,  who  was  the  president  of  the  North  Branch 
Company^  knew  of  the  transfer  to  Davis  and  Company  and  to 
Mrs.  BrydoQy  because  he  made  thern^  his  knowledge  thus  ac- 
quired was  not  binding  on  the  company,  he  not  then  being 
engaged  in  the  business  of  the  company,  and  not  acting  in 
his  capacity  of  president:  Winche^Ur  y.  IkUtimoro  eU.  &  iZ. 
Co.,  4  Md.  231.  Now,  though  all  the  certificates  of  stock 
held  by  Brydon  were  delivered  to  Daris  and  Company  in 
1874  *'  aa  collateral  for  certain  advances,"  they  were  not  as- 
signed until  November,  1888i.  They  were  then  transferred 
*^  SB  collateral  per  agreement  of  this  date,"  and  a  blank  power 
of  attiurney  was  signed  auUiorizing  a  transfer  to  be  made  on 
the  books  of  the  company.  From  that  time  Davis  and  Com- 
pany became  the  equitable  owners  of  the  stock  and  entitled 
to  any  dividends  thereafter  declared  thereon,  unless  subse- 
quent to  that  date  Brydoo  contracted  a  debt  to  the  company 
whilst  the  latter  was  in  ignoranoe  of  the  assignment  If 
Brydon  became  indebted  to  the  company  after  November  13^ 
1888,  without  the  oompany  having  notice  or  knowledge  of 
the  assignment  to  Davis  and  Company,  the  latter  would  not 
ia  equity  be  allowed  to  claim  the  dividend  in  prejudice  of  the 
company's  right  of  set-off,  because  the  enforcement  of  such  a 
claim  under  thoee  conditions  would  work  a  fraud  and  an 
injustice  upon  the  company.  It  is  not  pretended  that  Bry« 
don's  alleged  indebtedness  lo  the  North  Branch  Company 
arose  after  November  IS,  1888;  indeed  it  is  clear  from  the 
lecords  on  the  former  appeala  that  the  last  item  in  the  claim 
against  him  was  not  of  a  later  date  than  187&  The  company 
possessing,  as  we  have  seen,  no  lien  at  all  upon  the  stock,  and 
Davis  and  Company  having  acquired  the  equitable  title  thereto 
IB  November,  1888,  and  there  being  no  indebtedness  con- 
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traoied  by  Brydon  thereafter  to  the  North  Branch  Company, 
the  dividend  when  declared  in  1891  was  dae  and  payable  to 
Davis  and  Company,  who  then  held  the  stock.  The  North 
Branch  Companyi  Qemmell  and  Sinclair,  and  every  party  in 
interest  being,  as  we  shall  show  in  a  moment,  fally  apprised 
of  the  claim  of  Davis  before  the  dividend  was  declared,  that 
dividend  cannot  be  retained  by  the  corporation  to  liquidate 
Brydon's  debt  to  it  That  debt  was  not  contracted  on  the 
faith  of  this  dividend.  The  failure  to  transfer  the  stock  on 
the  books  of  the  company  placed  the  company  in  no  worse 
position  as  to  Brydon's  antecedent  indebtedness  to  it  than  if 
the  stock  had  been  regularly  and  formally  assigned  on  the 
transfer-books.  The  omission  to  notify  G^mmell  and  Sinclair, 
or  the  corporation,  earlier  than  they  were  informed,  of  the 
fact  that  Davis  held  the  shares  as  collateral,  misled  no  one, 
and  certainly  did  not  induce  the  corporation  to  trust  or  credit 
Brydon  for  a  single  dollar.  What  equity  has  the  company  to 
withhold  the  dividend  confessedly  payable  to  the  pledgee  of 
the  shares,  and  not  only  to  withhold  it,  but  actually  to  apply 
it  in  payment  of  another  person's  indebtedness? 

Whilst  the  proceeding  is  ostensibly  in  behalf  of  the  North 
Branch  Company,  the  real  object  of  G^mmell  and  Sinclair  is 
to  have  the  dividend  distributed  to  themselves.  Both  they 
and  the  North  Branch  Company  are  parties  to  this  cause,  and 
have  been  from  the  beginning.  During  the  progress  of  the 
case  and  long  before  the  appeal  in  73  Maryland  was  taken,  it 
appeared  in  the  proceedings  that  Brydon  had  assigned  his 
stock  to  Davis  and  Company  for  their  indemnity,  and  all  the 
parties  to  the  cause  either  actually  knew  or  were  chargeable 
with  notice  of  this  fact  thus  disclosed  by  the  record. 

Is  it  at  all  in  consonance  with  the  principles  which  govern 
courts  of  equity  that  Gemmell  and  Sinclair  should  be  per* 
mitted,  in  the  name  of  the  corporation,  to  take  possession  of 
this  fund  for  themselves  when  they  and  every  party  to  the 
cause  knew  before  the  dividend  was  declared  that  Davis  and 
Company  claimed  the  shares,  and  every  incident  of  them,  by 
assignment?  Gemmell  and  Sinclair  are  seeking  to  gain  an 
advantage  for  themselves  personally  by  reason  of  the  failure  of 
Davis  to  have  the  assignment  regularly  entered  on  the  books 
of  the  corporation;  though  had  such  entry  been  made,  they 
would  have  had  no  superior  information  on  this  subject  than 
that  which  they  did  possess,  when,  on  September  19, 1891| 
they  filed  their  petition,  claiming  the  fund  for  the  oompany. 
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To  decree  that  diyidend  to  the  North  Branch  Company  la 
■imply  to  decree  it  to  Oemmell  and  Sinclair  in  epite  of  their 
knowledge  that  Davis  and  Company  hold  a  transfer,  dated 
more  than  two  years  before  the  dividend  was  declared,  en- 
titling them  to  that  dividend.  Whilst  the  North  Branch 
Company  was  not  a  going  concern,  it  certainly  was  a  party  to 
the  proceedings  in  this  canse,  and  like  every  other  party 
thereto,  had  notice  of  everything  disclosed  by  the  record;  and 
one  of  the  things  which  the  record  did  disclose  long  before 
the  dividend  was  declared  was  the  assignment  of  Brydon's 
stock  to  Davis  and  Company.  Had  the  dividend  been  de- 
clared before  the  assignment  was  made,  the  question  would 
be  entirely  different.  Then  the  dividend  would  have  been 
due  to  Brydon.  Now  it  is  not  The  pledgee  is  entitled  to 
demand  it  As  against  him  the  company  has  no  superior 
equities. 

But  it  has  been  insisted  that  Davis  and  Company  only 
held  the  stock  as  collateral  security  for  the  Gouverneur  lien 
and  a  debt  of  four  hundred  dollars.  This  Brydon  has  testi* 
fied  to.  The  written  memorandum  made  when  the  certifi* 
cates  were  delivered  to  Davis  in  1874  does  not  restrict  the 
security  for  those  two  debts,  nor  does  the  formal  and  final 
assignment  made  in  November,  1888.  These  papers  fail  to 
disclose  that  the  stock  was  pledged  for  those  particular  items 
of  indebtedness,  and  none  other.  The  probabilities  are  all 
against  such  a  contention.  Davis  and  Company  had  made 
large  advances  to  Brydon  for  various  purposes  before  Novem* 
her  18,  1888,  and  it  is  highly  improbable  when  they  procured 
the  assignment  that  they  took  it  as  collateral  for  only  a  por- 
tion of  the.debts  due  to  them  by  Brydon.  There  is  not  suffi- 
cient evidence  in  the  record  to  justify  this  court  in  narrowing 
the  broad  terms  of  the  written  assignment  and  in  confining 
that  assignment  to  the  two  claims  mentioned  by  Brydon.  The 
transfer  made  by  Brydon  to  his  wife  speaks  of  the  previous 
assignment  to  Davis  and  Company  as  collateral  for  the  Gouv* 
emeur  claim,  but  that  is  merely  Brydon's  ex  parte  declara- 
tion, and  cannot  have  the  effect  of  impairing  the  rights  of 
Davis  and  Company  .under  the  comprehensive  terms  of  the 
transfer  made  to  them. 

In  this  view  of  the  case  it  becomes  unnecessary  to  inquire 
as  to  Mrs.  Susan  V.  Brydon's  claim  to  the  dividend,  or  into 
the  question  of  Brydon's  indebtedness  to  the  North  Branch 
Company.    The  only  appeal  before  us  is  that  of  Gemmell  and 
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Sinclair.  Aa  the  ISorlih  Braaok  Company,  which  Qmj  rafpro- 
aent,  has.Bhown  aa  remontor  a  revaraal  of  th*  order  appealed 
from,  that  order  will  be  affirmed,  without  oonaiderinc^  w^hothar 
the  claims  of  Davia  and  Mrs.  Brydoo  eonfliot  with  eaofa  other. 

Order  affirmedi  with  coats. 

• 

GbvPORATioire  — Lnv  itpoh  9rooK.  —  In  the  absence  of  a  contract  or  pro- 
viiMu  of  tho  charter  or  by-laws,  a  oorporation  baa  no  implied  lien  npon  the 
■hares  of  a  atoekbohlflr  indebfted  to  it  to  oecvre  snoh  indobtedness:  Farmen' 
ste.  Batik  V.  YToMam  ^  Iowa,  336;  30  An.  Rap.  89S|  Bank  ik.  Pmmm,  6& 
Miss.  421;  38  Am.  Rep.  830;  extAoded  note  to  Morgan  t.  Baak^  U  Am.  St. 
Rop.  081. 

OoapoaATioin  — UNRaooRDMD  Transfbii  or  Stock.  — An  unrecorded 
traaafer  of  tho  slook  in  a  corporation  is  valitl  only  as  between  the  parties: 
Ur9  Argui'PriHtinffCiK,  1  N.  D.  436;  26  Am.  St  Rep.  630;  i>«fa  v.  Cakamia 
Na9.  Col,  10  Ala.  82;  44  Am.  Dec  471^  and  nota;  atemieal  NaL  Batik  ^ 
CokoeU,  132  N.  T.  250;  See  extended  note  to  PicHasoa  ▼.  Centrml  2faL  BaaJt, 
ST  Am.  Rep.  353;  note  to  ll.alon  ▼.  Bear  River  etc  Mln.  Ca,  63  Am.  Dec.  120; 
note  to  Bank  r.  SmaUey,  14  Am.  Doa  530. 

CORFOIUTIONS — DlTIDBNIM  —  To  WHOM    BSLONG. — ScO  nOtc  tO  Phinkg 

w.  Murray  20  Am.  St  Rop^  344,  also  extondod  noU  to  Oo^dtrim  ▼»  H^rd§, 
OQ  Am.  Doa  76U 
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(76  MABTLA2rD,616.] 

NvmaifCB — SMoxa  aitd  CiTrpBRs,  wrsn  Constitutb.  —  In  order  to  rs- 
aaiver  damagea  to  proport/  canaad  b/  smoke,  eindera^  and- steam  arisiag 

from  the  chimney  of  a  boiler  erected  near  tho  property  inJRrod»  the 

i  a  jury  sustained  must  be  of  a  eharaoter  to  roatoriaUj  diminish,  the  valae 

of  the  property  or  seriously  interfere  with  the  ordinary  comfort  or  enxoy- 

BOB^  of  it.     floneo  an  instruction  that  the  jury  must  find  for  plaintiff 

if  tho  injury  ooiaplained  of  rendered  the  premisea  lose  oomfortahio,  onjojr^ 

abl^  or  useful  than  they  otherwise  woidd  haro  baan»  is<<nonaoa%  aa 

being  misleading  and  eotiraly  too  goneraL 

■viBAifOR  —  Smoki  and  Cirdvrs.  —  In  determining  the  question  of  nui* 
sanoe  from  smoke,  otnders,  or  noxious  rapor,  reference  must  alwajrs  be 
had  to  tho  locality,  tho  nature  of  tho  trade,  the  eharaoter  of  the  ma* 
ohinery,  and  the  Bumnor  of  oaii^  the  property  prodncina  the  aattoyaaoa 
and  injury  oomplainod  ot  In,  snoh  oaaea  triflina  •ORoysiisa  aod  n^ 
conveniences,  suffered  by  pecsons  dwelling  ia  oitios„  will  not  bo  i^gardsd 
■a*  Boiiances. 

JhmMioa— SapAaivra  AonoKS  loa  Jonrr  NTrasAROR&  ^R  is  no  defense 
of  a  auisanoa  that  •  great  many  other*  aio  ocnnittioa  similiBr  aeto  of 
nuisance  upon  the  same  property.  Each  and  ofaiy  ano  is  liabla  to  a 
aeparate  action.  Each  element  of  oontributory  injiify  iaa  part  of  one 
oommon  whole,  and  to  stop  the  mtMshief  of  the  vhols^  oaoh  pact  in  de- 
taa  ia  anb]eot  to  a  aaparate  action. 

Ifviaaaai  —  Wbat  Doia  hob  Ooasmura  Dainwa.  —No  plkeo  can  be  eon* 
Tenient  for  earcjtag  en  a  bnainosa  whiak  ia  a  nuiaano%  and  vhiak< 
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■■Iwlantiitl  ia J1117  to  the  properiy  «f  «aotiMr.    Vor  mn  any  «w  «f  «B»^ 

«f  ilia  ImiM  ■M^aad  MiJoyiaeBt  ef  his  propitriy,  and  lh»  without  r»- 
^■rd  to  the  locality  where  snah  boainaaa  ia  carried  on,  and  although 
the  hoaiaen  may  be  lawful,  and  usefal  to  the  public,  and  the  heat  and 
mpprored  vppliaaacs  mnd  'methodi  mre  uaad  in  ito  guadagt  and 


C  D.  MeFarland  and  PeUr  7.  Ctmj^dl^  for  the  appenant 
Menry  D,  Loney  4md  W.  £L  Cowmn^  for  the  appellee. 

SimodB,  J.  Thiv  is  an  action  for  damafea  brought  bj  the 
mppellee  against  the  appellant  for  a  nuieance.  The  defend- 
ant,  at  the  trial,  leserved  one  exception,  and  that  «raa  to  the 
granting  of  the  plaintiff's  pra jer,  and  to  the  rejection  of  tffo 
prayers  offisred  on  his  part  The  evidenoe  on  the  part  of  the 
plaintiff  shows,  that  she  is  the  owner  of  a  lot  of  groond  fifteen 
hy  fiftj-dght  feet,  which  ie  improfed  by  a  brick  dwelling, 
fronting  on  Little  Paca  Street  and  mnning  back  to  Bargnndy 
Alley,  in  Baltimore  City,  which  is  used  by  her  as  a  aton  and 
a  dwelling;  that  the  defendant  owns  the  property  adjoining 
thereto,  which  he  nses  for  the  porpoess  of  a  paper  box  foctory; 
that  on  defendant's  premises  there  is  an  engine,  boiler,  and 
-smoke  ataok,  the  latter  being  about  a  foot  and  a  half  from 
plaintiff's  house;  that  she  rented  out  rooms  in  her  dwelling, 
and  also  kept  a  shop  in  a  part  of  it;  that  the  articles  which 
she  kept  in  her  shop  were  rendered  unsaleable,  and  the  rent 
of  her  dwelling  was  diminished  by  the  smoke,  atoam,  and 
Anders  from  defendant's  diimney. 

And  the  eridence  on  the  gart  of  the  defendant  shows  that 
there  are  other  steam  engines,  boilers  and  smoke  stacks  in 
'fectories  located  near  this  dwelling;  that  smoke,  eleam,  and 
efndera  were  emitted  from  these  factories  and  mingled  with 
ttre  smoke  from  the  ebimn^  of  his  fectory;  that  a  cold  stei^ 
ttge  fectory  has  two  laige  boilem  and  enginas  situated  abowt 
werenty  feet  From  this  dwelling;  that  the  defendant  has  a 
small  engine  and  boiler,  and  kept  them  in  a  goad  oondition; 
ffaart  be  need  his  engine  in  the  nsoal  and  ordinary  way,  and 
did  not  cause  the  smoke,  steam,  and  rtndevs  to  be  emitted  im 
an  unreasonable  manner  from  his  premises,  so  as  imneea^ 
aarily  to  injare  the  plaintiff. 

T7pon  this  state  of  foots  the  comt  befesr  grented  the  felfei^ 
Ing  TTistruetion  on  the  part  of  the  plaintiff:  ^  If  Ihtj  And  ^feooi 
the  evidence  that  "the  defendant  erected  a  boiler  and  eugiae 
near  to  the  house  and  lot  of  the  plaintiff,  and  that  ansoke^ 


"> 
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0teain,  and  cinden  escaped  from  the  chimney  of  the  defendant 
connected  with  the  said  boiler;  which  smoke,  steam,  and  clu- 
ders  entered  the  premises  of  the  plaintiff  in  such  quantity  or 
to  such  extent  as  to  render  her  house  and  premises  less  com- 
fortable,  enjoyable,  or  useful  than  they  otherwise  would  have 
been,  then  the  plaintiff  is  entitled  to  their  verdict"     There 
were  two  prayers  offered  by  the  defendant,  which  we  will  con- 
sider hereafter.     Does,  then,  the  instruction  given  by  the 
court  on  the  part  of  the  plaintiff  correctly  define  the  law,  as 
applicable  to  this  case?   In  the  recent  case  of  the  Susquefuinna 
Fertiliur  Co.  v.  Malone,  73  Md.  276;  26  Am.  St  Rep.  595,  this 
court  said  that  '*  no  principle  is  better  settled  than  that  where 
a  trade  or  business  is  carried  on  in  such  a  manner  as  to  inter- 
fere with  the  reasonable  and  confortable  enjoyment  by  an- 
other of  his  property,  or  which  occasions  material  injury  to 
the  property  itself,  a  wrong  is  done  to  the  neighboring  owner, 
for  which  an  action  will  lie"  {vide  cases  there  cited);  but 
all  of  the  authorities  hold  that  the  injury  must  be  of  a  char- 
acter to  diminish  materially  the  value  of  the  property  or  seri- 
ously interfere  with  the  ordinary  comfort  and  enjoyment  of  it, 
such  as  would  entitle  the  party  injured  to  substantial  dam* 
ages:   Adams  v.  Michael^  38  Md.  123;  17  Am.  Rep.  516;  and 
in  the  case  of  Dittman  v.  Repp^  50  Md.  522;  33  Am.  Rep.  325, 
this  court  held«  that  in  determining  the  question  of  nuisance 
from  smoke  or  noxious  vapor,  reference  must  always  be  had 
to  the  locality,  the  nature  of  the  trade,  the  character  of  the 
machinery,  and  the  manner  of  using  the  property  producing 
the  annoyance  and  injury  complained  of.    A  party  dwelling 
in  the  midst  of  a  crowded  commercial  and  manufacturing 
city  cannot  claim  to  have  the  same  quiet  and  freedom  from 
annoyance,  that  he  might  rightfully  claim  if  he  were  dwelling 
in  the  country.    Every  one  taking  up  his  abode  in  the  city 
must  expect  to  encounter  the  inoonveniences  and  annoyances 
incident  to  such  community,  and  he  must  be  taken  to  have 
consented  to  endure  such  annoyances  to  a  certain  extent 

Applying,  then,  these  well-settled  legal  principles  to  the  facts 
of  this  case,  we  are  of  opinion  that  there  was  error  in  the  gen* 
eral  legal  proposition  asserted  in  the  appellee's  prayer,  that 
the  jury  must  find  for  the  plaintiff,  if  the  injury  complained 
of  rendered  her  premises  less  comfortable,  enjoyable,  or  useful 
than  they  otherwise  would  have  been.  The  prayer  was  en« 
tirely  too  general,  and  was  misleading.  As  was  said  in  the 
ease  of  Dittman  v.  Bepp,  50  Md.  522;  83  Am.  Rep.  325:  ''The 
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question  is,  whether  the  noisance  complained  of  will  or  does 

produce  sach  a  condition  of  things  as,  in  the  judgment  of 

reaflonable  men,  is  naturally  productive  of  actual  physical 

diaoomCort  to  persons  of  ordinary  sensibilities  and  of  ordinary 

tastes  and  habits,  and  as«  in  yiew  of  the  circumstances  of 

the  case,  is  unreasonable  and  in  derogation  of  the  rights  of 

the  complainant.''    The  law  in  these  cases  does  not  regard 

trifling  inconveniences  and  annoyances.    We  think  there  was 

error  in  the  court's  granting  the  plaintiff's  prayer,  and  for  this 

reason  the  judgment  will  be  reversed  and  a  new  trial  awarded. 

We  find  no  error  in  the  court's  refusal  to  grant  the  defendant's 

first  and  second  prayers.    They  both  proceed  upon  the  er^ 

roneous  assumption  that  the  plaintiff  could  not  recover,  if 

the  wrong  complained  of  was  committed  by  another  jointly 

with    the  defendant.     The  first  prayer  directs  that  if  the 

dwelling  of  the  plaintiff  is  situate  in  a  locality  where  there 

are  other  factories,  in  addition  to  the  factory  of  the  defendant, 

which  use  steam-power,  and  emit  smoke  and  cinders,  which 

intermingles  with  the  smoke  and  cinders  from  the  defendant's 

factory,  fills  the  air  of  the  locality  of  the  dwelling  of  the 

plaintiff,  and  that  the  plaintiff's  dwelling  is  not  injured  by 

▼ibration  or  noise  caused  by  the  working  cf  the  engine  or 

machinery  on  the  premises  of  the  defendant,  then  the  jury 

mast  find  for  the  defendant. 

And  the  third  prayer  directs  that  if  the  defendant  con- 
ducted his  paper-box  factory  in  a  fair,  reasonable  way,  and 
erected  it  in  a  locality  where  there  are  other  factories  using 
machinery  and  steam-power  similar  to  the  factory  operated 
by  the  defendant,  then  the  plaintiff  is  not  entitled  to  recover 
damages  for  any  discomfort  or  annoyance  which  may  p^^rise 
from  the  ordinary  use  and  operation  of  the  engine  and  ma- 
chinery on  the  premises  of  the  defendant. 

It  will  at  once  be  seen  that  the  theory  of  these  two  prayers 
is  entirely  at  variance  with  the  law  laid  down  by  this  court 
in  Woodyear  v.  Schaefer^  57  Md.  9;  40  Am.  Rep.  419;  and  in 
SusquehariTia  Fertilizer  Co.  v.  Malone,  73  Md.  268;  25  Am. 
Rep.  595.  In  the  former  of  these  cases  this  court  said:  '*It 
is  no  answer  to  a  complaint  of  nuisance  that  a  great  many 
others  are  committing  similar  acts  of  nuisance  upon  the  same 
property •  Each  and  every  one  is  liable  to  a  separate  action. 
Each  element  of  contributory  injury  is  a  part  of  one  common 
whole,  and  to  stop  the  mischief  of  the  whole,  each  part  in  de- 
tail  must  be  arrested  and  removed  ";  and  in  the  latter  case, 
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il  h  liekl  ^  that  in  ilM  ^ye  ef  thm  law  n^^'phwe  oati  he  eon- 
irefii«it  far  tlM  cwnyhug  od  of  a  bumneaa  which  is  a  iiiiwaiioe, 
and  wtiioh  auiaes  miMteatial  injoiy  te  (he  ptoperty  of  mx^ 
cCher.  Nor  <MMi  ma  J  me  «f  ons**  own  hnd  be  eaid  to  be  reaaon- 
able  wbieh  deprives  an  adjoining  e^vrner  of  Ibe  lawAii  une  and 
onjoymeni  of  his  property  **;  and  this,  too,  withoat  Mgard  to 
ibe  locality  where  such  iMMinoss  is  carried  on;  and  altbougb 
4be  basinees  nay  be  lawful  and  asefal  to  the  pabUe,  and  the 
best  and  atost  apprei^  appliances  and  methods  any  be  uead 
ia  its  eondaet  and  managemenl 
Jadgment  rerersed,  and  new  trial  awarded. 


NvHiiana— UiiaanaABLS  Buwiaaa  —  Aa  aijoaJiiKluii* 
sok  ramady  for  ike  <i*prMnng  tgeol  ajpaa  tiie  dtsirakUity  or  aarkAt 
of  hb  laadoaoMd  by  ih«  proximity  of  aa  •■desinkbU  bnainass;  bai  if  aaoh 
baiuiMa  is  condnoted  so  as  to  injuriously  affect  the  use  of  the  land  the  owner 
may  reoorer  damages  therefor:  BM  r.  Cameffle,  145  Fa.  Bt.  SSI;  f7  Am.  QL 
Bep.  est,  and  note.  Theeairyiai^  oa  ef  a  lasvfal  basiases  vill  be 
when  the  pfeeeeatiea  of  aaeh  hnsiaess  Modeia  the  enjojraieat  af  a  ai 
boriag  dweUia|{«hoase  auteiiaUy  uncomfortable  on  aocoant  of  smoke^  mn* 
ders  or  offensive  odors:  Som  t.  BuUer^  19  N.  J.  £q.  294;  97  Am.  Deo.  654^ 
and  note.  See  extended  notes  to  i^oiue  ▼.  McarHn,  61  Am.  Rep.  467;  Ayptai 
qf  AmiMf tenia  Leai  Ck,  43  Am.  ftepi  Sai. 

NvoAiMiis— iNMLFavDCirT  TsaBPAfluas — LiAKurr  ev  Saca.  ^  Whaae 
aa  in jary  to  laad  from  the  aaonmalation  af  the  refnee  from  ooal  works  ia  the 
resalt  of  the  independent  aots  of  trespass  by  two  or  more  persons,  each  act 
is  a  separate  cause  of  action  for  that  portion  of  the  injury  done  by  it:  Oal^ 
lagher  w,  Kemmerer,  144  Pa.  St.  609;  27  Am.  St.  Kep.  673,  and  note. 

NunAMOBS  —  Dxrsnsxs  to.  —  At  no  plaoe  can  a  nntsanoe  be  msrnitsiaad 
an  the  groaad  tfiat  it  is  aoaireaneDt  Isr  the  osrrsfiag  on  af  Ifca  bnaiaesa,  M 
aaoh  haaiAeas  oanaes  aaVstantial  tajory  to  the  pvaparty  af  aaotheri  Auyae- 
Aoaaa  FtfiiUmr  Ckk  t.  MaUine,  73  Md.  268;  25  Am.  St.  Rep.  695,  and  note; 
HurOna  r.  MeKone,  65  Conn.  31;  3  Am.  St.  Rep.  17;  L<ii/Rn  He  Pwoder  €f^ 
▼.  Twmqf,  131  HI.  322;  19  Am.  St  Rep.  94.  Baa  extaaded  note  ta  Affmi 
^iVtmiffvavito  Xeoci  Oikf  48  AasL  Bap.  SIOl 
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TflTNa  V.  FrroHBUEG  Railroad  Compawt. 

HBOUVBHOit  OmiTBisimmT,  Tmmvmmon  ov. — If  the  avidMiM  ilMnri  thai 
tB  iployat  ol  »  nulfvay  oorporation  wms  at  tb«  tune  of  reoeiriag  iii]«- 
sias  angagiad  In  tba  performaooe  of  hia  duiy,  and  there  waa  nothiog  t» 
ahow  that  he  waa  oareleaa,  he  ia  not  required  to  prove  that  he  did  any 
partionlar  act  by  way  of  precantiou,  or  was  not  guilty  of  oontribntory 
BegfigeDoeu 

A  Bjolway  OoBvoBATioif  Usivo  Cum  09  ANOTHm  ia  not  aneweral>le  far 
any  dafaot  an  their  eeigia&l  eonatmotiony  if  at  made  proper  prorision  for 
inspecting  them  and  for  the  safety  of  ita  employees  while  using  them. 

Bailwatb — KsoLiOBHOE  ow  OsTB  Bnpixmcs  RsstTLTnio  IN  Ihjobt  to 
AiHnscB.^-A  mHway  oorporatian  is  not  answerable  to  one  of  ita  em- 
ployaea  for  tajinaa  teMiltaag  iron  the  ose  of  a  defeettve  ooupling-pia, 
if  it  mpplifftd  proper  pia8»  and  the  failure  to  use  them  or  to  replace  one 
too  ahort  by  a  loi^  one,  was  the  fault  of  one  of  ita  aervauta  who  need 
them,  and  not  of  the  corporation. 

RaSLWAT  OnEPOKATlOV  —  STATirrORT  I^AWLITr  fOB  AOOIDKMTS.  —  A  flta^ 

Ota  iifiHiaiig  liability  for  aocidenta  faappeoing  ** by  reaaea  ol  the  aegU* 
§aaaa  of  aay  peraon  in  the  aenriee  of  an  employer  who  haa  the  ohargo 
or  oontrol  of  aay  aigaal,  awitoh,  loeomotive  engiu^  or  train  npon  a  rail* 
road,**  does  not  render  a  railway  corporation  liable  for  injartea  reanlting 
from  negligence  of  tSie  condnctor  of  a  vwitch  engine  while  making  ap  a 
tnua«  aouaiatiBg  of  bia  failara  to  aaa  that  a  proper  caupliiig.pui  waa 
oaad.  Tiia  atatnta  xefera  anly  to  persona  whoaa  datioa  relate  to  tbo 
okuurga  of  a  locomotive  engine  or  the  train  when  complete. 
HraxjaaaoB,  Prksumption  or,  from  an  Aooidrnt. — Thb  Fact  that  a 
Truoht  TRAiir  Bboks  Apabt  when  it  onght  not  to  have  done  ao  la  aot 
^  itaaV  ariieiioe  of  aegligeooe  on  the  part  of  tiM  rnihray  oetpoiatioa 
far  fpbiah  It  ia  aaavexaUa  ta  aoe  of  ita  aervaniB,  thoa|^  tha  mla  ia 
otiMTWiaa  whea  tbe  peraon  injured  ia  not  an  empioyea. 

AoTfew  by  tbe  Administratrix  of  Frederick  Th jog  to  reoovw 
fcr  mjunM  received  by  him  when  in  defendant's  service,  i^ 
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salting  In  his  death.  While  he  was  performing  his  duties  as 
a  brakeman  on  one  of  defendant's  freight  trains,  two  cars, 
neither  of  which  belonged  to  defendanti  broke  apart,  and  he 
fell  from  one  of  them  and  was  so  injured  that  his  death  re- 
sulted. The  evidence,  so  far  as  material  to  the  points  oonsid- 
ered  hj  the  court,  is  stated  in  its  opinion. 

J7.  W»  Bragg  and  R.  Bradford^  for  the  plainti£ 
0.  A.  Torrey,  for  the  defendant 

Enowlton,  J.  There  was  evidence  from  which  the  jury 
might  have  found  that  the  plaintiff's  intestate  was  in  the  ex- 
ercise of  due  care.  He  was  engaged  in  the  performance  of  his 
duty,  and  there  was  nothing  to  show  that  he  was  careless,  and 
the  case  is  not  one  which  makes  it  incumbent  on  the  plaintiff 
to  prove  that  he  did  a  particular  act  by  way  of  precaution: 
Maguire  ▼.  Fitchburg  R.  R.  Co.,  146  Mass.  379. 

The  accident  happened  by  reason  of  the  breaking  apart  of  a 
freight  train.    The  two  cars  between  which  the  coupling  gave 
way  were  foreign  cars,  and  did  not  belong  to  the  defendant. 
If  there  was  a  defect  in  the  original  construction  of  either  of 
them,  the  defendant  was  not  liable  for  it,  if  proper  provision 
was  made  for  the  inspection  of  them,  and  for  the  safety  of  the 
defendant's  employees  while  using  them:  Maekin  v.  Boston  etc, 
R.  R.  Co.y  135  Mass.  201;  46  Am.  Rep.  456.    One  of  the  cars 
had  a  double-moutlied  drawbar,  that  is,  a  drawbar  fitted  with 
two  openings,  one  above  the  other,  to  receive  the  link  from  the 
drawbar  of  the  next  oar,  with  a  view  to  the  better  adjustment 
to  each  other  of  cars  of  different  heights.    There  was  evidence 
that  a  double-mouthed  drawbar  requires  a  longer  pin  than  an 
ordinary  single-mouthed  drawbar,  and  that  the  accident  may 
have  happened  in  this  case  because  the  pin  used  in  the 
double-mouthed  drawbar  did  not  extend  down  far  enough  to 
keep  its  place  at  the  bottom  of  the  bar.    The  jury  might  have 
found  that  there  was  negligence  in  the  use  of  too  short  a  pin 
in  making  up  the  train;  and  it  is  contended  that  they  might 
have  held  the  defendant  responsible  for  that  negligence. 

If  there  was  a  negligent  failure  to  provide  a  proper  pin  for 
the  drawbar  when  the  car  was  built,  or  at  any  time  before  it 
oame  into  the  charge  of  the  defendant,  it  was  the  fault  of  the 
corporation  which  owned  the  oar,  and  not  of  the  defendant 
The  manner  of  using  cars  received  from  other  corporations,  as 
well  as  its  own,  might  be  left  by  the  defendant  to  competent 
servants.     If  supplies  were  needed  to  enable  its  servants  safely 
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lo  oae  the  cars  the  defendant  was  bonnd  to  furniah  them.  Noth- 
ing was  needed  in  the  present  ease  but  a  longer  conpling-pin. 
There  was  no  evidence  that  there  was  any  failure  on  the  part 
of  the  defendant  to  supply  such  pins  for  the  use  of  its  servants 
in  making  up  trains.    On  the  contrary  the  evidence  was  un- 
disputed that  pins  of  different  lengths  were  supplied.    The 
witness  Dean  testified:  ^'  We  have  an  extra  supply  of  pins  on 
the  train,  kept  in  the  caboose  and  on  the  engine.    When  mak- 
ing up  trains  in  the  yard  there  are  always  pins  and  links  lying 
around.     If  I  was  making  up  a  train  myself,  and  saw  that 
there  was  an  imperfect  pin  in  a  certain  place,  I  would  get  an- 
other and  put  in  the  place  of  it.    That  has  always  been  the 
nile.  •  •  •  •  You  can  find  almost  any  kind  of  a  pin  or  link 
any  time  in  the  yard."    Campbell  said:  "  We  have  pins  of  all 
the  different  lengths  known,  on  the  train,  or  lying  about  where 
we  could  get  them."    Wakefield  testified  that  after  the  acci- 
dent he  got  a  new  pin  from  the  caboose,  which  came  four  or 
five  inches  below  the  bottom  of  the  drawbar,  and  in  this. he 
was  corroborated  by  Dean.    Upon  the  undisputed  evidence, 
the  men  who  made  up  the  train  could  easily  have  got  a  longer 
pin  in  the  yard,  or  from  the  caboose  which  was  going  with  the 
train.    When  proper  pins  for  the  coupling  of  cars  were  sup- 
plied, the  failure  to  use  them  properly,  or  to  replace  one  too 
short  by  a  longer  one,  was  the  fault  of  the  defendant's  servants 
who  used  them,  and  not  of  the  defendant. 

The  plaintiff  seeks  to  charge  the  defendant  under  that  clause 
of  the  statute  (Stats.  1887,  c  270,  sec.  1,  cl.  3)  which  relates  to 
accidents  that  happen  '*  by  reason  of  the  negligence  of  any  per- 
son in  the  service  of  the  employer  who  has  the  charge  or  con- 
trol of  any  signal,  switch,  locomotive  engine  or  train  upon  a 
railroad."  It  is  not  contended  that  it  was  the  duty  of  the 
conductor  of  the  train  which  broke  apart  to  inspect  the  coup- 
lings between  the  cars  after  the  train  started,  and  the  proof 
was  that  his  duties  in  reference  to  the  train  began  when  it  was 
ready  to  start  The  only  person  to  whom  the  plaintiff's  con- 
tention relates  is  the  conductor  of  the  switch  engine,  who  has 
charge  of  making  up  freight  trains  in  the  yard.  Is  his  negli- 
gence in  making  up  a  train  negligence  of  a  person  in  charge 
or  control  of  a  locomotive  engine,  or  train,  within  the  meaning 
of  this  statute?  The  liability  exists  only  when  the  negligence 
is  in  the  management  of  the  matters  which  are  mentioned  as 
in  the  employee's  charge  or  control.  The  fact  that  he  is  a 
person  who  is  accustomed  to  have  such  charge  and  control 
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dooB  D<A  enlarge  tbe  Habilitf  of  fois  employer  ^o  bb  to  include 
Teiponsibility  "for  the  reBilftoof  hie  negligence  hi  Tespeot to 
other  thiiyge.    A  conductor  ofs  ewiteh  engine  which  is  draw- 
ing eeterel  cafe  nnder  bn  direction  nniKy  be,  for  the  time,  in 
charge  of  a  train  consieiing  of  the  engine  snO  care:  Dctcey  t. 
Old  Colonj  J:.  R.  Co.,  158  Mass.  112;  bnt  there  is  nothing  to 
show  that  this  conductor  of  a  switch  engine  was  at  anjr  time 
negligent  in  his  charge  or  management  of  snch  a  tntin,  or  of 
the  engine  attached  to  it,  or  that  his  conduct  in  reierenoe  to 
snch  a  train  had  any  connection  with  the  acciilent.    Hvs  oniy 
relation  to  the  train  on  which  the  plaintiffworked  was  to  bring 
the  cars  together  and  make  the  train  np.    His  dntiee  "were 
ended  as  soon  as  the  cars  were  connected  jo  as  to  make  a 
train.    He  nerer  had  charge  or  control  of  those  cans  as  a 
train,  but  he  was  to  determine  what  cars  should  be  broagfat 
together  to  constitute  the  train,  and  see  that  they  were  prop- 
erly coupled  and  ready  to  be  taken  away.    Tie  statute,  in 
referring  to  a  **  signal,  switch,  locomotive  engine  or  train,** 
seems  chiefly  to  contemplate  the  danger  from  a  locomotiye 
engine  or  train  as  a  moving  body,  and  to  provide  against  the 
negligence  cX  those  who,  either  wholly  or  in  part,  control  ite 
movements.    The  charge  or  control  is  of  that  whose  cfaarao* 
teristic  is  rapid  and  forceful  motion.    It  relates  to  the  train  or 
locomotive  engine  as  a  whole,  and  not  to  the  individual  porta 
which  make  up  the  train  or  engine.    The  statute  might  have 
been  made  to  include  those  who  have  charge  of  the  construo- 
tion  of  the  engine  or  the  cars  or  who  inspect  them.    'Neglect 
of  their  duties  would  be  likely  to  cause  an  accident  to  the 
train  while  in  motion;  out  the  legislature  in  this  part  of  the 
statute  has  gone  no  further  than  to  include  those  whose  duties 
relate  to  the  charge  of  a  locomotive  engine  or  the  train  wfann 
complete.    The  conductor  of  the  switching  engine  was  at  no 
time  in  charge  or  control  of  the  train  on  which  the  plaintfff 
worked.    Looking  at  all  the  particulars  of  the  defendant's  eon« 
duct,  we  can  see  no  evidence  on  which  the  corporation  cm  be 
charged  in  a  suit  brought  by  one  of  its  servants. 

The  principle  by  which  Oriffin  v.  Bmton  etc,  R.  B.  Oist.,  lA 
Mass.  143,  12  Am.  St.  Rep.  526,  was  governed  should  not  be 
applied  to  a  case  like  the  present.  The  fiict  that  ft  freigbt 
train  broke  apart  when  it  ought  not  to  is  some  evidence  of 
negligence,  for  which  the  railroad  would  be  liable  in  a  suit 
brought  by  one  who  is  not  an  employee;  but  if  nothing  mom 
appears,  it  does  not  indicate  negligence  of  the  corporation  Sor 


Feb.  1892.]      Ththo  «u  Fm»BURa  IL  R.  Co.  48ft 

which  it  is  liable  to  one  of  its  servants,  as  distinguished  from 
negligence  of  a  servant  for  which  it  is  not  liable  to  another 
servanL  In  a  case  like  the  present^  where  the  only  calpable 
cause  to  which  the  accident  oan.  he  aacnbad  ia  the  usa  of  tM 
short  a.  coapUng-iHii  on  a  ear  of  anothar  oerporatioay  it  points 
to  negiigeooe  of  a  fUlon^-Bervaot  qoiCe  at  mueh  as  to  the  neg- 
ligence of  the  corporation  itself. 

The  persons  who  made  up  the  train  were  fellow-servants  of 
the  plaintiff's  intestate,  and  the  ruling  at  the  trial  waa  aor- 

TCGtm 

Bzceptions  overruled. 

OoirratBDTo&r  Nbolioixoi  It  not  pretamed,  but  mntt  beprored*  and  tbe 
bardea  of  proving  it  resta  on  the  defendaot:  LUtU  Rock  etc  ffjf  Co.  ▼.  Lever* 
eft,  48  Ark.  333;  3  Am.  St  Rep.  230;  UuU  Bock  ete.  iTy  Co.  r.  Eubankt,  48 
Ark.  4fiO;  3  Am.  St  Rep.  243;  unlesji  tbo  plaintiff '•  testimony  inculpatee 
himself:  MUmtni  Pat.  R*y  Co.  v.  Foreman,  73  Tex.  311;  15  Am.  St  Rep. 
785;  North  Birmingfum  tic  £>  Co,  v.  Caidtrwood^  89  Ala.  247;  18  Am.  St. 
Rep.  105. 

R^ULaoAD  Companies.  —  The  injpeoiioa  of  foreign  oan  ie  at  maeb  a  duty 

resting  on  the  company  as  the  inspection  of  ite  own  oan;  OiUridge  t.  Mis- 

§oun  Pac  R'y  Co.,  94  Mo.  4GS;  a  C,  105  Mo.  520;  4  Am.  St  Rep.  392; 

^odirM  T.  New  Tori  eta  JL  IL  C^,  116  N.  Y.  898;  16  Am.  Si  Rep.  410. 

Its  dol^  aa  regards  its  ova  oara  ia  ta  naa  ordinary  care  to  keep  theoe  ia  gaed 

npair:  Cin^mnaH  ele.  R.  R.  Co.  ▼.  McMulUn,  117  Ind.  439;  10  Am.  St  Rep. 

67;  BttrUnjion  etc  R*y  r,  Ltehe,  17  CoL  280.     The  defendant  is  liable  for 

an  iajftry  eaneed  by  a  want  of  a  proper  inspection  of  its  cars:  Cowan  ▼.  CM- 

eago  etc  R*y  €o^  80  Wta  284;  b«i  when  there  has  been  a  thoreag h  inspee^ 

tieft  a  sbert  tiiaa  bafora  the  aceldent»  and  oaaeof  tha  traia  bamU  af  torwanU 

nw  tbe  defect  prior  to  tha  aooidait,  the  oompaay  ia  not  liabla:  Mewtch  v. 

Pemmylvama  R.  R.  Co^  150  Pa.  St.  598;  nor  ia  the  company  charged  with 

the  dncy  of  insDecting  tbe  machinery  need  by  it  to  diacorer  latent  defects: 

Mlumtfi  Fmc  B^y  €o,  v.  Oreimhaw^  71  Tte.  340. 

FaMfwiwi  or  ITaBumnicB  wmom  9b»  HaprHmio  ov  av  Aowihwit;  See 
Mtea.  tfr  /^liUf^Mi  ite.  JZ.  i?.  Ok.  Yi  Amimm%  20  Am.  St  Bap.  489-405^ 
iad^Zoiv  ▼•  Beuun^kmma  R.  R^Qk^ZO  Am.  St  Rep.  736-73a 
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pM  ICiMACBnim,  98.1 

PvBUo  OmoBBi^  moDr  PnaovALLTLuBLi.— >Aiioff»«rproiiiiM  to  tiie 
•flfoofc  that  a  111111  iipeoiilad  will  bt  paid  to  aay  person  fnmiihing  eviilaaoo 
which  will  lead  to  the  arreet  and  coarietioa  €»f  the  penoa  iriio  shot  B.  CSL 
and  signed  J.  W.  &,  T.  B.  &,  J.  A.  &»  "Seleotmen  of  Miltoo,*'  is  m 
personal  promise  of  the  persons  so  signing  it,  sspecially  if  they  did  notw 
in  their  official  capacity,  hare  authority  to  bind  the  town  of  whi^  tliflsj' 
were  selectmen. 

RSWABDS  — EyiDBlfCB    TO   PrOYB   THAT    THB   GotLTT    PaKIT    HAD     BXBZS 

Bbouoht  TO  JasTiGK.  —The  reoord  of  the  conyiotion  of  a  person  for  tba 
shooting  of  another  and  his  admission  of  his  guilty  are  admissible  in  mwi* 
denoe  against  persons  who  oflfered  a  reward  for  the  arrest  and  conrictioo 
of  the  person  gnilty  of  snoh  ehooting,  for  the  purpose  of  proving  HmmM 
the  person  so  convicted  was  gnilty,  and  that  the  reward  bad  been  eaniMl 
by  the  persons  who  canted  his  arrest  and  oonTiction. 
RiWABDfl,  WHO  Entitlbd  TO.  — If  a  reward  is  olTered  to  any  person  finr- 
nishing  eridcnce  which  will  lead  to  the  arrest  and  conriction  of  the  par- 
son who  committed  a  specified  crime,  it  is  not  neoessary  that  the  persom 
elaiming  snoh  reward  should  be  the  first  or  only  person  giving  inform*- 
tion.  If  he  was  the  person  giving  the  first  effectiTe  information  whioh 
led  to  the  arrest  and  couTiction* 

Action  to  recover  a  reward.  The  ofTer  of  the  reward  and 
the  form  in  which  it  was  expressed  are  shown  in  the  opinion. 
One  of  the  grounds  of  defense  was  that  the  plaintiff  was  not 
the  person  furnishing  the  evidence  which  led  to  the  arrest 
and  convictinu  of  the  guilty  person.  In  support  of  this  de- 
fense it  was  proved  that  the  plaintiff,  after  the  shooting,  was 
told  by  a  nephew  of  the  person  shot  that  on  the  day  of  the 
shooting  two  suspicious  appearing  men  rode  into  Boston  on  a 
particular  horse-car,  on  which  one  Conlan  was  conductor. 
The  same  information  had  previously  been  given  to  the  police. 
The  plaintiff,  by  acting  upon  it  and  discovering  that  one  De 
Lucca  was  probably  one  of  such  men,  procured  his  arrest  by  the 
police,  and  such  arrest  led  to  further  evidence  from  which  a  con- 
viction followed.  The  only  evidence  of  the  guilt  of  De  Lucca 
was  the  record  of  his  conviction  and  the  notes  of  the  trial,  from 
which  it  appeared  that  he  confessed  that  he  did  the  shooting. 
The  defense  requested  the  court  to  rule,  1.  *^That  there  was 
no  evidence  to  support  a  finding  that  evidence  leading  to  the 
arrest  and  conviction  had  been  furnished  by  the  plaintiff;  2. 
That  such  evidence,  if  any,  furnished  by  the  plaintiff,  was 
furnished  jointly  by  the  plaintiff  and  Caleb  Cunningham;  8. 
That  upon  the  terms  of  the  contract  in  the  suit,  and  upon  the 
evidence,  there  was  no  evidence  of  liability  of  these  defendants; 
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4.  Thai  there  was  no  evidence  in  the  ease  to  warrant  a  find^ 
ing  that  Be  Lucca  was  the  person  who  shot  Edward  Canning- 
ham."     The  court,  while  refusing  this  request^  informed  the 
jnry  that  the  plaintiff  could  not  recover  unless  he  fiimished  the 
first  information  leading  to  the  arrest  and  conviction  of  the 
guilty  party;  ^  and  that,  in  considering  whether  the  evidence 
furnished  by  the  plaintiff  led  to  the  arrest  and  conviction,  and 
was  the  efficient  cause  of  producing  it,  the  jury  should  inquire 
whether  any  information  had  been  previously  given  which  led 
to  it,  as,  for  example,  by  Mr.  Caleb  Cunningham.    Was  the 
information  that  Mr.  Cunningham  furnished  the  firet  effective 
information  which  led  to  the  arrest  and  conviction?    If  so,  the 
plaintiff  could  not  recover";  and  also  that  the  plaintiff  must 
himself,  and  not  jointly  with  someone  else,  have  furnished  the 
evidence.    The  court  at  the  request  of  defendants'  counsel,  in- 
structed the  jury  that  ^'  upon  the  contract  in  the  declaration, 
the  reward  is  to  be  given  to  the  person  who  first  gives  the  evi- 
dence or  information  which  led  to  the  arrest  and  conviction; 
and  the  mere  furnishing  of  additional  evidence  or  information 
by  another  will  not  entitle  the  other  to  the  reward";  but 
added:  '*That  is  so,  but  you  are  to  distinguish  between  a  case 
where  the  information  first  given  was  the  information  which 
led  to  the  arrest,  in  which  case  this  principle  would  apply,  and 
a  case  where  the  firet  information  or  evidence  furnished  was 
not  the  firet  effective  information  which  led  to  the  arrest,  but 
was  something  insufficient  for  that  purpose,  and  the  first  ef- 
fective information  or  evidence  leading  to  the  arrest  was  given 
subsequently  to  certain  information  which  was  not  the  firet 
effective   information  leading  to  the  arresf    Verdict  tat 
plaintiff. 

/.  Jf.  B,  Churchittj  for  the  defendants. 

C.  Browne^  /•  /•  Fedy^  and  J.  H.  Taylor^  for  the  plalntlfll 

HoLMSs,  J.    This  is  an  action  to  recover  a  reward  which 
was  offered  in  writing  in  the  following  terms: — 

^'Two  thousand  five  hundred  dollars  reward  will  be  paid 

to  any  person  furnishing  evidence  that  will  lead  to  the  arrest 

and  conviction  of  the  person  who  shot  Mr.  Edward  Cunning* 

ham,  November  21, 1889.  *^  J.  Waltbb  Bbadlbb, 

T.  Edwin  Ruggles, 

J,  Albert  Simpson, 

Selectmen  of  Milton. 
•*Mflt<m,  Nov.  22, 1889.'' 
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Tha  QMift  questioQ*  reaerved  bj  tlM  taport  am  mallj  qa< 
tio&s  as  lo  iba  oouatrueiioa  of  thia  uialnimettl^  nam^lXf 
irhetbMr  tba  dafioadaota  baond  ibemaaWea  panoDally  bj^  ii^ 
Aod  wbat  erideiica  would  warrant  a  finding  tbaft  tka  oondi* 
tiona  of  tba  ofiar  wera  laiiafied. 

On  tba  firat  quastioa  wa  ava  of  opinion  that  tba  daiandauarte 
ara  personally  liablaw    No  doubt  the  instmrnani  would  biMl 
tba  town  if  made  with  authority  and  intent  to  bind  it:   Crtm^m 
a&aw  V.  Eoxbury,  7  Oray^  374;  Janvrin.  w.  ExsUr,  48  N.  SL  83; 
2  Am.  Rep.  185;  but  tba  same  worda  may  bind  two  partiea 
— the  agent,  because  in  their  literal  senae  they  purport  to 
bind  him;  the  principal,  because  he  is  taken  to  have  adopted 
the  name  of  the  agent  aa  his  own  for  the  purpoae  of  the  ooo- 
tract!  Byingtan  v.  Simp$an^  134  Maaa.  169;  45  Am.  Rep.  3 14; 
Cnlder  y.  DobM,  L.  B.  &  C.  P.  D.  486.    The  purport  of  tbe 
words  used  in  this  case  is  that  the  promise  contained  in  the 
body  of  the  paper  is  made  by  the  signer.    Tbe  only  quearion 
is,  Wlio  is  the  signer?   Do  the  defendanta,  by  adding  their 
official  designation,  take  away  from  their  names  their  ordin- 
ary significance  as  proper  names,  and  make  of  their  eollectiTO 
aignaturea  a  oomposite  unit,  which  meana  the  town  of  Miltoe 
«nd  nothing  else?   Wa  think  not.    But  for  tbe  words,  ^'Se- 
lectmen of  Milton,"  the  promise  would  be  in  the  usual  and 
proper  form  for  a  persouAl  undertaking:    Weniworth  ▼.  Dap, 
«  Met  352^  37  Am«  Dec  145;  Bsme  ▼.  Dysr,  9  Allen,  151;  86 
Am.  Deo.  747;  Lanea$Ur  r.  Wmhh^  4  Meea.  A  W.  16;  Lnek- 
kari  T.  Barnard,  14  Mees.  A  W.  674;  Tkaidisr  ▼.  fn^imd,  S 
Com.  B.  251;  Tamer  w.  Walktr,  L.  R.  1  Q.  R  641;  L.  B.  2 
<^  B.  301.    If  it  contained  express  worda  of  personal  promise^ 
and  the  corporation  was  a  private  corporation,  or  the  agents 
were  not  public  officers,  the  mere  addition  of  their  office  would 
not  exonerate  thera:  Simonda  v.  Heard,  23  Pick.  120,  125;  34 
Am.  Dec.  41;  FMam  t.  West  BrookfiAd,  9  Allen  1,  4;  Tucker 
Mfg  Co.  V.  FairbankBy  93  Mass.  101,  104.    The  only  argu- 
ment which  can  be  relied  on  for  a  different  conclusion  here  is 
that  the  defendants  were  public  officers,  and  that  a  niore 
liberal  rule  prevails  with  regard  to  them.    It  has  been  doubted 
how  far  there  is  such  a  difference  with  regaid  to  agentaor  oflL 
cers  of  a  town:   Simonds  v.  Heard,  23  Piek.  120,  124;  84  Am, 
Dec.  41;  Hall  ▼.  Cockrell,  28  Ala.  607;  Providence  v.  Miller,  11 
R.  I.  272;   23  Am.  Rep.  453;   and  these  cases  show  very 
plainly,  if  authority  for  the  proposition  is  needed,  that  such 
officers  will  bind  themselves  personally  if  they  purport  to  do 
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■o.  Ab  a  lest  of  what  the  defendants  have  purported  to  do  by 
the  literal  meaning  of  their  words,  suppose  that  their  offer 
bad  been  under  seal,  we  think  it  would  have  been  impossible 
to  say  that  the  only  meaning  of  the  signature  was  the  town  of 
Milton:  See  Codding  v.  Mansfield,  7  Gray,  272,  273.  Per- 
haps our  conclusion  is  a  little  strengthened  by  the  considera- 
tion that,  so  far  as  appears,  the  defendants  had  not  authority 
to  bind  the  town  for  more  than  five  hundred  dollars:  Pub, 
Stata.,  c.  212,  sec.  12;  for  although,  of  course,  an  agent  does 
not  make  a  promise  his  own  by  exceeding  his  authority  if  it 
purports  to  bind  his  principal  only:  Jefts  v.  York,  4  Gush. 
371;  50  Am.  Dec.  791;  still,  when  the  construction  is  doubt- 
ful, the  fact  that  he  has  no  authority  to  bind  the  supposed 
principal  is  a  reason  for  reading  his  words  as  directed  toward 
himself:    HaU  v.  Cockrell,  28  Ala.  607,  612. 

The  second  question  was  raised  by  a  request  for  a  ruling 
that  there  was  no  evidence  of  the  defendant's  liability.  It 
was  proved  by  the  record  that  one  De  Lucca  had  been  con- 
victed for  the  shooting  of  £dward  Cunningham,  and  Do 
Lucca's  evidence  at  his  trial,  admitting  that  he  shot  Cun- 
ningham, was  also  put  in,  but  the  defendants  contended  that 
this  evidence  was  res  inter  alias,  and  not  competent  in  this 
action  to  prove  that  De  Lucca  was  the  guilty  man.  This  po- 
sition rests  on  too  strict  a  construction  of  the  words,  '^  the 
person  who  shot  Mr.  Edward  Cunningham,"  in  the  contract. 
We  will  assume  that  they  mean  a  little  more  than  ^*  a  person 
for  shooting,"  and  that  it  would  be  open  to  the  defendants  to 
prove  mistake  or  fraud  in  the  conviction;  but  we  have  no 
doubt  that  the  contract  so  far  adopts  the  proceedings  of  the 
criminal  trial  as  a  test  of  liability  that  the  conviction  is  prima 
facie  evidence  of  guilt,  and  that  the  admission  of  the  party 
accused  there  is  admissible  when  necessary:- if^sad  v.  Boston, 
3  Cush.  404;   York  v.  Forscht,  23  Pa.  St.  391. 

A  third  question  is  raised  whether  the  jury  were  warranted 
in  finding  that  the  plaintiff  furnished  evidence  that  led  to  the 
arrest  and  conviction  of  De  Luce  t.  We  are  of  opinion  that 
there  was  evidence  which  warranted  their  so  finding.  It  is 
true  that  the  plaintiff  was  told,  as  the  police  had  been,  that 
on  the  afternoon  of  the  shooting  two  suspicious  looking  men 
vent  into  Boston  upon  a  horse-car  which  left  Milton  at  a  cer^ 
tain  time,  and  the  conductor  of  which  was  named  Conlan; 
but  the  plaintiff,  starting  from  this  hint,  by  more  or  less  art* 
fttl  inquiries,  discovered  that  De  Lucca  was  probably  one  of 
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the  men,  procured  the  police  to  arrest  him,  and  discoTered  or 
contributed  to  the  discovery  of  other  evidence  which  led  to 
the  conviction.    The  question  properly  was  left  to  the  jarjt 
and  the  instructions  given  them  were  foil  and  accurate. 
Judgment  on  the  verdict. 

PuBUO  Aoiirrs  Acrmo  nr  a  Poblio  Capaoitt  am  hot  Pn80HAi.LT 
LiABLB  on  a  contract  made  oa  behalf  of  the  public:  Simorndt  ▼•  Heard,  23 
Pick.  120;  S4  Am.  Dea  41;  Brown  t.  Austin,  I  Maie.  208;  8  Am.  Dao.  11; 
Walker  r.  Swariwoui,  12  Johns.  U4;  7  Aol  Dea  834;  McOmrdg  ▼.  Soffom,  21 
Wis.  197;  91  Am.  Dea  468;  nnlesa  an  intent  to  bind  themaelFee  fa  elead/ 
apparent:  AlUler  t.  Ford,  4  Rich.  376;  66  Am.  Dea  687;  Satibom  ▼.  ITeal^ 
4  Minn.  126;  77  Am.  Dea  802.    It  aeems  that  tiiia  general  rale  does  not 
apply  to  offioen  of  a  mnnicipal  corporation  which  can  contract  for  itwlf  and 
be  sued  ou  ite  contraota:  Prcvideaee  r.  Miller^  II  R.  L  272;  23  Am.  Bop. 
463;  but  where  the  committee  of  a  city,  describing  themselTes  as  md!,  loado 
a  contract  for  the  snrrey  of  a  city,  and  affixed  thereto  their  indiyidnal  aig- 
natures  and  seals  and  the  corporation  had  reoogniaed  their  authority,  tfao 
committee  was  held  not  personally  liable:  Randall  t.  Van  Veehiem,  19  Johnai 
60;  10  Am.  Dea  193;  compare  (InderhiUr.  OSaton,  2  N.  H.  352;  9  Am.  Dao. 
82.    So  also  an  action  on  a  promise  of  an  army  officer  in  his  official  capacity 
to  pay  a  reward  for  apprehending  a  deeerter  cannot  be  maintained:  Beibnap 
T.  Rfinhv%  2  Wend.  876;  20  Am.  Deo.  621.    On  the  other  hand,  pnblio 
ageots  are  said  to  be  personally  liable  when  they  make  a  contract  beyond 
their  authority,  and  also  when  they  nse  apt  words  to  bind  themselTes:  Jfo> 
ClenUekar.  Bryonia  1  Mo.  698;  14  Am.  Dea  310.    The  latter  principle 
to  be  the  basis  of  tho  decision  in  Murray  y.  Kennedy,  15  La.  Ann.  385,  77 
Dea  189,  where  it  was  held  that  a  United  States  marshal  who  offered  o 
reward  for  the  arrest  of  a  fngitire  from  jastice,  and  signed  tho  inatramen^ 
'*  U.  S.  Marshal,*'  acted  as  a  principal  and  was  liabU. 

Rkwabds,  who  Entitlxd  to:  See  note  to  ffaydem  ▼.  Samgert  96  Am.  Rofb 
6-10,  especially  p.  8,  where  several  oases  are  oited  to  tho  point  thai  tho 
person  giving  the  information  is  entitled  to  tht  toward. 
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[156  MiSiACinJSaRB,  83.] 
COBPOBATIOirS.  —  SUBSORIPTION  TO  THB  StOOK  OV  A  PbOPOOXD  OoRFOEASIOV 

n  NOT  A  COMT&ACT  for  the  want  of  a  contracting  party  on  the  other  sidi^ 
bnt  may  become  snch  on  the  organixation  of  the  contemplated  corporis 
tion.  At  any  time  prior  to  snch  organiatioa  snch  snbaoriptioB  is  m  oicre 
offer,  and  may  be  withdrawn  by  the  signer. 

Action  to  enforce  a  subscription  by  the  defendants  to  stock 
of  the  plaintifT  corporation.  The  defense  was  that  the  sob* 
Bcription  was  made  on  the  condition  that  the  property  of  tli9 
corporation  should  not  be  mortgaged;  that  the  sabscriben 
first  voted  not  to  make  any  mortgage,  but  afterwards  le* 
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•cinded  that  vote,  and  thereopon,  and  before  the  organiza* 
tioD  of  the  corporation  and  before  the  other  sabscribers  had 
done  anything  in  consequence  of  their  subscriptions,  the  de- 
fendants notified  them  that  the  subscriptions  would  not  be 
paid.  The  trial  court  decided  that  this  defense  was  insu£S« 
cient^  and  directed  a  verdict  for  the  plaintiff. 

/•  W.  Corcoran^  for  the  defendants. 

/.  7.  Jadin^  for  the  plaintiff. 

Allen,  J.  At  the  time  when  the  defendant  signed  the  sub* 
Bcription  paper  declared  on,  it  was  not  a  contract,  for  want  of 
a  contracting  party  on  the  other  side;  but  it  has  now  been 
established  that  a  subscription  of  this  sort  becomes  a  contract 
with  the  corporation  when  the  corporation  has  been  organized, 
and  in  this  way  the  objection  of  the  want  of  a  proper  contract- 
ing party  is  finally  avoided,  provided  everything  goes  on  as 
contemplated  without  any  interruption.  Until  the  organiza* 
tion  of  the  corporation,  the  subscription  is  a  mere  proposition 
or  offer,  which  may  be  withdrawn,  like  any  other  unaccepted 
offer.  Unless  the  signer  is  bound  upon  a  contract,  he  is  not 
bound  at  all.  It  is  open  to  him  to  withdraw.  It  is  not  on 
the  ground  that  there  was  no  sufficient  consideration;  the  seal 
would  do  away  with  any  doubt  on  that  score;  but  it  is  on  the 
ground  that  for  the  time  being,  and  until  the  corporation  is 
organized,  the  writing  does  not  take  effect  as  a  contract,  be* 
cause  the  contemplated  party  to  the  contract,  on  the  other 
side,  is  not  yet  in  existence;  and  for  this  reason,  there  being 
no  contract,  the  whole  undertaking  is  inchoate  and  inoom* 
plete,  and  since  there  is  no  contract  the  party  may  withdraw: 
Phillips  Limerick  Academy  Y.  Davisy  11  Mass.  118;  6  Am.  Deo. 
162;  Thompson  v.  Page,  1  Met.  565;  Ives  v.  Sterling,  6  Met 
810;  Perkins  v.  Union  Button-hole  etc.  Co.,  12  Allen,  273;  Athol 
Music  HaU  Co.  v.  Carey y  116  Mass.  471;  Phipps  v.  Jones^  20 
Pa.  St.  260;  59  Am.  Dec.  708. 

In  the  present  case  there  was  evidence  which  would  war- 
rant a  finding  that  the  defendant  thus  withdrew  before  the 
time  came  when  his  subscription  would  have  become  a  con* 
tract. 

Exceptions  sustained. 

Corporations  —  SvBSCRiPTiovs  Paioa  to  OROAWttATiOH.  —  A  labflorip* 
tion  by  a  nmnber  of  pencils  to  the  ttook  of  a  oorporation  to  bt  thoroaf ter 
formed  by  them  ii  ia  the  nature  of  a  continuing  offer  to  the  propoaed  oorpo* 
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ration,  wliicli.  upon  acceptance  by  it  after  its  formation,  beoomes  aa  to  eacb 
•uhscnher  a  contract  between  him  and  the  corporation:  Minneapoli$  etCm 
Machine  Cn,  ▼.  Davis,  40  Minn.  110;  12  Am.  St.  Rep.,  701;  Pemobtcol  A  R, 
Co.  r.  Dummer,  40  Me.  172;  63  Am.  Bee.  064.  Similarly  a  eabeoriptaon  im 
aid  of  a  corporation  not  yet  formed  inures  to  the  benefit  of  the  oorporutioa 
thereafter  created:  Oriswokl  ▼.  Trtuieet,  28  111.  41;  79  An.  Dee.  361.  A 
corporation  may  sustain  an  action  for  aubscriptiona  made  to  its  stock  before 
it  was  formed,  thoui^h  it  is  not  named  as  a  promisee  in  the  agreement  to 
subscribe:  McuysriUe  Electric  Light  etc  Co,  v.  Johnmm,  93  GaL  538;  27  Am. 
St.  Rep.  215.  In  Munqf  Traction  Engine  Co,  ▼.  De  La  Oreen,  143  Pa.  St.  269, 
it  was  held  that  a  subscriber  to  the  capital  stock  ol  a  manufacturing  com- 
pany, proposed  to  be  incorporated  under  the  statute,  might  withdraw  his 
subMjription  at  any  time  before  the  association  was  ready  to  file  its  articles 
with  the  secretary  of  the  commonwealth,  and  this  even  though  he  might 
have  induced  others  to  sul)scribe  to  the  stock  with  him. 
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[156  Massaohuswis,  106.] 

Strkkts,  Kstopfkl  to  Dint  Bzlstkncb  or.  —  A  Cohvitanos  or  Lakb  Dig- 
10  NAT  ED  AS  BoajfDSD  ON  A  Stbut,  the  plan  of  whieh  is  referred  to^ 
gives  the  grantee  a  right  by  way  of  estoppel  oyer  the  entire  length  of 
the  land  designated  as  a  street  if  it  belongs  to  the  grantor^  but  does  not 
obi  gate  him  to  build  and  mnintain  a  street  fit  for  traveL 

Writtkn  Contracts  and  Collatbral  Aorbbmsntb.  — A  parol  agreement 
which  is  collateral  to  but  not  inconsistent  with  a  written  agreement  oa 
a  distinct  subject-matter,  may  be  proved.  Therefore,  when  a  convey- 
ance has  been  made  of  land,  describing  it  as  bounded  upon  a  public 
street,  the  grantee  may  recover  damages  for  the  non-performanoe  of  a 
parol  agreement  to  the  effect  that,  if  he  would  buy  such  land,  tiie 
grantor  would  grade  and  build  the  street  so  as  to  oonnect  it  with  a  cer- 
tain public  street,  and  would  cause  public  water  to  be  put  hi  the  street. 

VsMiMB  AND  Vbndjlb  —  Falsb  Rkpresbntatiokb.  —  Ak  Aonov  fojt  Db> 
CBiT  may  be  maintained  for  falsely  representing  that  a  street  upon  which 
a  lot  was  situated  and  which  was  a  part  of  the  grantor's  land  aetoally 
extended  from  a  public  street,  and  that  the  grantor  had  the  right  to 
open  the  street  so  as  to  make  it  continuous  and  to  oonneot  with  snob 
public  street,  and  by  means  of  such  representation  induoing  plaintiff  to 
purcliase  such  lot,  if  the  non-existence  of  the  right  of  way  to  a  public 
street  was  nof>open  to* be  ascertained  by  ocular  iospeetion  of  the  prem- 
ises. It  is  not  material  that  the  right  of  way  was  not  mentioned  in  the 
conveyance  of  the  land  if  such  conveyance  purported  to  oonrey  the  lot 
with  all  privileges  and  appurtenances  thereto  belonging. 

Two  actions  arising  out  of  the  Bale  and  conveyance  by  de- 
fendant to  plaintiff  of  a  certain  lot,  and  the  repreeentations 
made  to  induce  ita  purchase.  The  first  action  was  to  recover 
damages  for  the  failure  of  the  defendant  to  grade  and  build  a 
street  and  to  cause  city  water  to  be  put  therein,  and  the  aeo* 
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ond  action  wae  to  recover  damages  for  deceit  in  representing 
that  the  defendant  had  a  right  of  way  out  of  a  certain  private 
unbuilt  street  into  a  designated  public  street,  over  which  right 
of  way  ingress  and  egress  could  be  had  to  and  from  the  lot 
purchased  by  plaintiff  from  defendant,  such  purchase  being 
induced  by  such  representations.  In  both  actions  the  trial 
judge  directed  verdicts  to  be  entered  against  plaintiff,  and  he 
thereupon  appealed. 

i^.  W,  Kittredge  and  W.  IT.  Drury^  for  the  plaintiff. 

iT.  Hutchinson^  for  the  defendant 

i^LLEN,  J.  This  is  an  action  of  contract.  The  plaintiff  had 
taken  from  the  defendant  a  deed  of  land  described  as  bounded 
on  a  street,  and  referring  to  a  plan  on  which  the  street  was 
shown.  This  street  was  upon  land  owned  by  the  defendant. 
The  deed  contained  no  covenant  that  the  defendant  would 
build  the  street,  or  cause  water  to  be  introduced  therein.  The 
plaintiff's  case  rests  upon  the  proposition  that,  in  order  to  in- 
duce him  to  buy  the  lot,  the  defendant  orally  promised  to 
grade  ai)d  build  the  street  so  as  to  connect  with  a  certain 
public  street  already  built  and  open,  and  also  to  cause  the 
city  water  to  be  put  into  the  street  by  a  certain  specified  time. 
The  question  is,  whether  such  an  oral  agreement  may  be 
shown. 

The  plaintiff  gained  a  right  of  way  by  estoppel  over  the 
land  owned  by  the  defendant  and  described  as  a  street:  Howe 
V.  Alger^  4  Allen,  206;  Franklin  Ins.  Co.  T.  CousenSy  127  Mass* 
258;  Crowell  v.  Beverly^  134  Mass.  98;  and  this  right  would 
extend  for  the  entire  length  of  the  street,  as  indicated,  pro* 
vided  the  defendant  owned  the  same:  Tobey  v.  Taunton^  119 
Mass.  404;  Fox  v.  Union  Sugar  Refinery,  109  Mass.  292;  but 
the  defendant  would  not  be  bound  by  his  deed  to  build  and 
maintain  the  street  fit  for  travel:  Hennessey  v.  Old  Colony  etc. 
R.  R.  Co.,  101  Mass.  540;  100  Am.  Dec.  127.  The  obligation 
of  the  defendant  to  do  the  acts  now  in  question  depends^ 
wholly  on  liis  alleged  oral  agreement. 

A  rule  has  been  established  which  may  be  stated  in  general 
terms  to  be,  that  an  agreement  by  parol  which  is  collateral  to 
the  written  contract  and  on  a  distinct  subject  may  be  proved. 
It  is  rather  difficult  to  lay  down  a  precise  formula  to  define  in 
advance  for  all  cases  what  will  come  within  this  rule.  In 
Stephens  on  Evidence,  Am.  ed.,  163,  tliis  is  attempted,  as 
follows:  *'The  existence  of  any  separate  oral  agreement  as  to 
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any  matter  on  which  a  document  is  silent,  and  which  is  uot 
iiu'onsistent  with  its  terms,  if  from  the  circumstances  of  the 
case  the  court  infers  that  the  parties  did  not  intend  the  docu* 
ment  to  be  a  complete  and  final  statement  of  the  whole  of  the 
transaction  between  them,"  may  be  proved.     Where  the  oral 
agreement  is  on  the  face  of  it  inconsistent  with  what   was 
written,  it  is  plain  that  the  writing  must  prevail:  Flynn  v. 
Bourneuf,  143  Mass.  277;  58  Am.  Rep.  135;  and  Knowlton  v. 
Keena)u  146  Mass.  86;  4  Am.  St.  Rep.  282,  were  cases  of  this 
kind;  but  the  more  difficult  question  arises  where  the  oral 
agreement  relied  on  relates  to  something  not  specified   in 
terms  in  the  writing.     It  must  then  be  determined  whether 
the  written  document  is  to  be  deemed  to  contain  all  that  waa 
agreed  between  the  parties.    There  are  many  cases  in  which 
this  question  has  been  presented,  and  the  decisions  are  not 
entirely  harmonious.    Thus  in  Naumberg  v.  Young^  44  N.  J.  L. 
331,  43  Am.  Rep.  380,  the  court  disapproved  of  the  decisioDS 
in  Morgan  v.  Griffith^  L.  R.  6  Ex.  70,  and  Erakine  ▼.  Adeane^ 
L.  R.  8  Ch.  756,  in  which  cases  it  was  held  that  an  oral  agree- 
ment by  a  lessor  to  destroy  the  rabbits  might  be  proved.     In 
an  early  Massachusetts  case  it  was  held  that  a  lessor  is  not 
bound  by  an  oral  agreement  to  provide  other  and  better  ac- 
commodations than  those  stipulated  for  in  the  lease:  Brigham 
V.  Rogers^  17  Mass.  571;  and  on  a  written  contract  of  sale  of 
goods   an  additional  warranty  cannot  be  proved  by  parol: 
Whitmore  v.  South  Boston  Iron  Co.^  2  Allen,  62,  58;  Eighmie 
T.  Taylor^  98  N,  Y.  288;  so,  where  one  by  a  written  instm* 
ment  agreed  to  sell  out  his  business  stand  and  stock  of  goodfl^ 
it  cannot  be  shown  by  parol  that  he  also  agreed  not  to  engage 
in  a  similar  business  in  the  same  town:  Doyle  y.  Dixon^  12 
Allen,  576;   Wilson  v.  Sherburne^  6  Cush.  68, 

On  the  other  hand,  in  several  cases  more  nearly  resem* 
bling  the  present  in  their  facts,  it  has  been  held  that  an  addi- 
tional oral  agreement  might  be  proved.  Thus  oral  agreements 
by  vendors  of  land  requiring  to  be  filled,  that  they  would  pay 
for  the  filling,  have  been  held  to  be  independent  collateral 
agreements  which  might  be  enforced:  Page  v.  Afonfa,  5  Gray, 
492;  McCorviick  v.  CheeverSy  124  Mass.  262;  also  an  oral 
agreement  by  a  grantor  to  pay  for  building  a  sewer  in  the 
street:  Carr  v.  Dooley,  119  Mass.  294.  The  case  of  Qraffam 
V.  Pierce^  143  Mass.  386,  was  deemed  to  come  within  the  same 
doctrine.  It  was  determined  in  Ayer  v,  -R.  W.  Bell  Mfg.  Co.^ 
147  Mass.  46,  that  a  manufacturer  of  goods  who  accepted  a 
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writun  order  with  stipulations  as  to  quality,  price,  and  rebate 
or  claims  for  allowaucey  might  be  held  on  an  oral  agreement 
to  advertise  the  goods.  See  also  WillU  y.  Hvlberi,  117  Mass. 
151;  Benndl  ▼•  Kimball^  5  Allen,  856;  Taylor  on  EvidenoeL 
Bees.  1135, 1147. 

It  seems  to  us  that  the  case  falls  within  the  last  class  of 
decisions,  and  that  the  alleged  agreement  of  the  defendant 
should  be  treated  as  an  independent  collateral  agreement 
which  need  not  be  included  in  the  deed.  The  result  is,  that 
the  plaintiff  was  entitled  to  have  his  case  submitted  to  the 
jury. 

Exceptions  sustained. 

In  the  second  action  the  opinion  of  the  court  was  as  fol* 
lows:  — 

Allen,  J.  This  is  an  action  of  tort  for  deceit  in  inducing 
the  plaintiff  to  purchase  from  the  defendant  the  lot  of  land 
referred  to  in  the  preceding  case.  The  false  representation 
set  forth  in  the  declaration  was,  in  substance,  that  the  street 
upon  which  the  lot  was  situated,  and  which  was  a  part  of  the 
defendant's  land,  actually  extended  from  a  public  street  called 
South  Street  to  a  public  street  called  Dudley  Avenue;  and 
that  the  defendant  had  a  right  to  open  said  street  upon  which 
the  lot  was  situated,  so  as  to  make  it  continuous,  and  to  con* 
nect  with  a  public  street  at  each  end.  The  plaintiff  alleged 
that  in  fact  there  was  an  intervening  strip  of  land  which  at 
one  end  of  the  private  street  cut  off  access  to  the  public  street 
There  was  evidence  tending  to  support  the  averments,  and  to 
show  that  the  defendant  knew  that  he  had  no  right  over  the 
intervening  strip;  but  it  was  ruled  that  the  action  could  not 
be  maintained. 

The  defendant's  right  of  way,  if  he  had  it,  would  be  appur^ 
tenant  to  his  land,  and  so  when  his  land  was  divided  up  into 
building  lots  would  be  appurtenant  to  the  lot  bought  by  the 
plaintiff:  Whitney  v.  Lee,  1  Allen,  198;  79  Am.  Deo.  727; 
Miller  Y.  Washhumj  117  Mass.  871;  and  we  think  that  if  he 
falsely  and  fraudulently  represented  to  the  grantee  that  a 
right  of  way  was  appurtenant  to  the  estate  granted,  such  mis- 
representation might  be  actionable.  Whether  a  right  of  way 
existed  or  not  was  a  thing  not  open  to  be  ascertained  by  an 
ocular  inspection  of  the  premises.  Nevertheless,  the  represen* 
tation  related  to  an  actual  state  of  things  or  fact,  the  existence 
or  non-existence  of  which  might  naturally  affect  the  value  of 


440  DuBcm  ir.  Ooblbior.  [Mass. 

the  land  flold:  Datoe  v.  Morrin,  149  Mass.  188;  14  Am.  St.  Rep. 
404.     The  possible  importance  of  the  supposed  right  of  way  is 
obTious.     In  a  case  whieh  arose  in  England:  Denne  v.  Ldgkt^  8 
De  €rex  M.  &  G.  774,  H  was  held  that  where  an  important 
supposed  means  of  access  to  premises  bargained  for  was  want- 
ing, so  that  it  was  uncertain  whether  the  purchaser  could 
reach  the  estate  at  all  times  of  the  year,  specific  perfonxiance 
would  not  be  decreed  against  him,  even  though  there  was  no 
fraud;  and  in  Brewer  v.  Brown^  28  Ch.  Div.  309,  the  particu- 
lars of  sale  of  a  freehold  property  described  the  garden  as 
inclosed  by  a  rustic  wall  with  a  tradesmen's  side  entrance, 
but  it  appeared  that  the  wall  did  not  form  part  of  the  prop* 
erty,  and  the  tradesmen's  side  entrance  was  used  on  sufferance; 
and  it  was  held  that  one  who  had  contracted  to  purchase  tbs 
property  was  entitled  to  have  his  contract  rescinded. 

With  still  stronger  reason,  if  there  has  been  a  fraud  in  rep- 
resenting that  an  important  right  of  way  existed,  when  it  did 
not  exist,  the  purchaser  should  be  entitled  to  a  remedy.     The 
plaintiff,  having  built  a  house  upon  his  lot,  cannot  well  rescind 
the  contract)  but  seeks  compensation  in  damages  for  the  al- 
leged deceit.     It  was  not  necessary  that  the  right  of  waj 
should  be  expressly  mentioned  in  the  deed.     The  lot  was 
conveyed  '*  with  all  the  privileges  and  appurtenances  thereto 
belonging,"  and  a  way  appurtenant  would  pass  though  not 
mentioned.    It  was  a  matter  outside,  not  open  to  easy  verifi« 
cation,  and  relating  to  a  particular  in  respect  to  which  the 
plaintiff  had  not  equal  means  of  knowing  the  troth:  Medhury 
V.  WaUon,  6  Met.  246,  260;  39  Am.  Dec.  726.     We  think  the 
plaintiff  was  entitled  to  go  to  the  jury.     The  case  bears  con- 
siderable resemblance  to  Monell  v.  Colden,  13  Johns.  895;  7 
Am.  Dec.  390,  cited  by  the  plaintiff.     See  also  Ward  v.  Ifi- 
man,  17  Wend,  193;  Savage  v.  Stevens,  126  Mass.  207;  1  Story's 
Eq.  Jur.  205,  225;  Hough  v.  Richardson,  3  Story,  659,  690; 
DoggHt  V.  Emerson,  3  Story,  700,  732;  Attwood  v.  Small,  6 
Chirk  &  F.  232,  395,  444,  447. 

The  question  of  the  measure  of  damages  is  not  before  us. 
It  is  obvious  that  a  recovery  in  the  action  of  contract  might 
include  elements  of  damage  which  otherwise  might  be  in* 
eluded  in  the  present  action;  but  there  might  be  damages 
recoverable  in  this  action  which  would  not  be  recoverable  in 
that  At  present,  we  have  nothing  to  do  with  any  question 
of  damages. 

Exceptions  sustained. 
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Strbkts.  — Ths  Convbtancc  or  a  Orrr  Lor  as  Boundbd  bt  a  Strbbt 
marked  on  a  pUn  entitUs  the  graotee  to  a  right  of  way  ovor  snch  street,  if 
the  grantor  owned  it  and  a  snbseqaent  ooaveyauoe  of  a  portion  of  snch  street 
wiU  be  void:  Mo(m  ▼.  CarMon,  lOi  N.  C  431;  17  Am.  St.  Rep.  681;  LMng- 
tlon  r,  Majfor^  B  Weud.  85;  22  Am.  Dea  622.  Nor  can  any  nee  be  made  of 
tiie  soil  of  the  highway  which  will  defeat  the  enjoyment  thereof  by  the  gran- 
tee or  his  successors  in  interest:  LanMn  ▼.  TerwilUger,  22  Or.  97.  As  be- 
tween grantor  and  grantee  a  street  is  created  where  land  clearly  defined 
as  to  extent  and  location  is  devoted  to  that  end  by  the  grant,  although  it  ia 
not  then  in  condition  to  be  used  as  a  street:  Matter  qf  Ladue,  118  N.  T.  213. 

SviDBNCX  Showing  a  Parol  Agrbbmbnt  may  be  received,  although  the 
parties  aiade  a  written  contract  at  the  same  time  touching  the  same  sub- 
ject, if  it  does  not  contradict  or  vary  the  writing:  Hersom  r,  Hendenon,  21 
N.  H.  224;  63  Am.  Deo.  185;  JRed/eld  v.  OUcuon,  61  Vt.  220;  16  Am.  St 
Kep.  889;  8m>w  v.  Alley,  151  Mass.  14;  Ouidery  v.  Ormm^  95  Oal.  630;  8ta^ 
kelin  V.  SowU,  87  Mich.  124.  This  rule  is  frequently  applied,  where  the  oral 
agreement  was  the  consideration  for  or  inducement  to  the  written  contract: 
Onhe  r.  FoUmUe  Bank,  116  Pa.  St.  264;  2  Am.  St  Rep.  600;  MkUael  v.  Foil, 
100  N.  C.  178;  6  Am.  St.  Rep.  577;  DeCamp  v.  Senpld,  75  Mich.  449;  Wan^ 
ner  ▼.  LamiiA,  137  Pa.  St.  61;  Sidney  etc  Furnitwe  Co.  v.  Warsaw  School 
D.strkt,  130  Pa.  St.  7B.  Such  oral  stipulations  must  he  established  by  clear, 
precise,  and  indubitable  evidence:  Ferguson  v.  Rafferty,  128  Pa.  St.  387. 
So  also  parol  evidence  is  admissible  to  shew  that  an  agreement  was  deiiT« 
eretl  to  the  contractee  to  take  effect  only  upon  the  happening  of  a  condition 
which  is  shown  never  to  have  happened:  Humphreys  v.  Richmond  etc  R'y,  88 
Va.  431. 

Vbkdor  and  Pitrchasbr.  —  AarioN  von  Dbcbit  may  be  maintuned  by 
tbe  porchaser,^where  the  vendor  makes  misrepresentations  as  to  a  material 
fcel^  knowing  at  the  time  that  they  were  false,  and  the  purchaser  relies  om 
then  misrepresentations:  Williams  v.  AfcFadden,  23  Fla.  143;  11  Am.  8t 
Rep.  345;  Mclutyre  v.  Buell,  132  N.  Y.  192.  Representations  of  the  Tender 
as  to  extrinsic  facta  affecting  the  quality  or  value  of  the  thing  sold  which  are 
peculiarly  within  his  knowledge  may  be  relied  on  by  the  purchaser,  and  if 
the  representations  are  false,  and  the  purchaser  is  misled  thereby  to  his  in- 
jury, he  may  maintain  an  action  for  damages:  Schumaker  ▼.  Mather,  133 
N.  Y.  590.  Thus,  where  a  land -owner  sold  land  according  to  a  map  which 
represented  streets  on  his  own  property  opening  out  upon  a  street  which 
eemmiesiofierB  in  partition  had  laid  out  on  the  edge  of  the  adjoining  traot, 
and  gave  no  information  that  this  street  was  not  on  his  own  land,  it  waa 
held  that  when  the  oommissioners's  plat  was  set  aside  and  the  street  ti^ 
eated,  he  was  liable  in  damages  for  the  resulting  diminution  in  the  ralue  of 
Ihe  laud:  McCaU  v.  Davis,  56  Pa.  St.  431;  94  Am.  Beo.  92. 
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IstOLTKirT  LAWS—OoVTBTAirCBS   DT  COHTRATKHTTOV  OP. — OlM    w1m»    ftd» 

▼BiieM  mooey  to  an  inaolTent  under  an  agreement  that  he  shall  receiira 
as  eecaritj  therefor  a  oooTeyanoe  of  certain  property,  bnt  to  whom  saeh 
eooveyanea  ia  not  exeented  until  two  weeka  after  sach  money  is  rooeirad, 
a  not  OB  that  aocoant  to  be  ranked  as  an  ansecnred  creditor  rooatriiig 
aaenrity  for  an  nnaeeored  debt^  although  he  had  reaaon  to  belieTe  that 
his  <(3btor  waa  aolrent  when  the  loan  was  made. 
ImoLTVHCT  Laws—  Aittbckdnt  Debts.  — Oni  Who  hoAVS  Moifsr,  Kkow* 
IHO  It  n  TO  u  Usxd  or  Patiko  a  Prb-bxistiiio  Debt,  to  a  borrower  in 
embamsied  cirenmatancea,  and  who  takes  secnrity  for  iQoh  loan,  in  Doft 
thereby  gnUty  of  any  fraud  or  evaaion  of  the  inadveney  law,  and  anoh 
secnrity  cannot  bt  set  aside  or  regarded  as  a  fraud  upon  tnch  law. 

Suit  in  equity  by  the  assignee  in  insolvency  of  Cyras  F. 
Bou telle  to  compel  the  conveyance  of  certain  lands  conveyed 
by  the  insolvent  to  the  defendant,  Henry  P.  Boutelle.  The 
cause  was  submitted  for  decision  upon  an  agreed  statement  of 
the  facts,  the  substance  of  which  was,  that  on  April  10,  1889, 
Cyrus,  knowing  himself  to  be  insolvent,  borrowed  of  the  de* 
fendant  one  thousand  dollars,  the  payment  of  which  he  then 
agreed  should  be  secured  by  a  conveyance  of  certain  property; 
that  the  conveyance  was  not  in  fact  executed  until  the  twenty- 
third  day  of  the  same  month;  that  defendant  had  reason  to 
believe  that  Cyrus  was  insolvent,  and  knew  that  the  money 
was  borrowed  to  pay  a  pre-existing  indebtedness,  and  that 
Cyrus  filed  his  petition  in  insolvency  June  3,  1889. 

W.  S,  B.  HopkiriBf  for  the  defendant. 

E.  P.  Piercey  for  the  plaintiff. 

Morton,  J.  The  question  in  this  case  is  whether  the  deeds 
from  Cyrus  F.  Boutelle  to  the  defendant  were  given  ia  contra- 
vention of  the  insolvent  law. 

It  is  stated  in  the  agreed  facts  that  at  the  time  the  defend- 
ant took  them,  and  when  the  loan  was  made  for  which  they 
were  given  to  him  as  security,  Cyrus  was  insolvent,  and  knew 
himself  to  be  so,  and  the  defendant  had  reason  to  believe  him 
to  be  so.  It  is  not  stated  that  the  deeds  were  taken  or  that 
the  money  was  advanced  by  the  defendant  with  a  view  to  en- 
able Cyrus  to  prefer  the  bank,  or  to  evade  in  any  way  the  in- 
solvent law;  that  is  denied  in  the  defendant's  answer.  We 
understand  the  question,  therefore,  to  be  whether,  on  the 
agreed  facts  as  they  stand,  without  anything  more,  the  deeds, 
as  matter  of  law,  were  in  contravention  of  the  insolvent  law. 
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It  appears  that  Cyrus  had  a  noto  coming  due  at  a  bank  in 
Fitohburg.  The  day  before  it  fell  due  the  indorsee  declined 
to  renew  it.  Cyrus  thereupon  applied  to  the  defendant,  say- 
ing that  the  action  of  the  indorsee  put  him  in  a  tight  place, 
and  asking  the  defendant  to  get  the  money  for  him  on  lils 
(Cyrus's)  note,  and  saying  he  would  give  the  defendant  secur- 
ity on  two  lots,  naming  them,  either  by  mortgage  or  warranty 
deed.  Instead  of  getting  the  money  in  the  manner  Cyrus 
suggested^  the  defendant  himself  advanced  the  money  and 
kept  the  note,  which  was  dated  April  10,  1889.  Owing  to  his 
absence  at  Worcester  as  a  witness,  and  by  reason  of  other 
pressiDg  business,  Gyrus  was  unable  to  complete  the  transac- 
tion till  April  23d,  when  he  made  and  delivered  as  security  to 
the  defendant  warranty  deeds  of  the  two  lots. 

The  petitioner  contends  that  the  arrangement  between  the 
defendant  and  Cyrus  contemplated  the  giving  of  security  at  a 
future  time,  and  not  as  a  part  of  or  contemporaneous  with  the 
lending  of  the  money,  and  that  when  the  defendant  received 
the  deeds  he  took  them  as  an  unsecured  creditor  receiving 
security  for  an  unsecured  debt.  We  do  not  think  the  trans- 
action can  be  so  regarded. 

The  proposal  to  give  security  was  made  at  the  same  time  ns 
and  as  a  part  of  the  request  for  the  loan.  It  was  made  before 
the  money  was  lent,  to  induce  the  lending  of  it,  and  the 
money  was  lent,  for  aught  that  appears,  in  good  faith,  on  the 
promise  of  the  security.  The  only  reasonable  construction  to 
be  given  to  the  letter  of  Cyrus  is,  that  it  was  expected  an.l 
intended  by  the  parties  that  the  lending  of  the  money  and 
the  giving  of  the  security  would  be  contemporaneous,  and 
that  Cyrus  understood  that  he  was  to  give,  and  the  defendant 
that  he  was  to  receive,  present  security  for  a  present  loan. 
The  accidental  delay  could  not  affect  the  real  character  of  the 
agreement,  or  what  was  done.  The  situation  of  the  debtor 
remained  unchanged,  and  there  is  nothing  to  show  that  the 
delay  was  for  the  purpose  of  giving  credit.  When  the  security 
was  given,  equity  would  treat  it,  on  the  principle  that  a 
thing  is  considered  done  at  the  time  when  it  ought  to  have 
been  done,  as  if  it  had  been  given  at  the  time  agreed;  and 
at  law  possibly  the  interval  might  be  disregarded,  and  the 
agreement  and  tiie  giving  of  the  deed  be  regarded  as  con* 
temporaneous:  Gardiner  v.  Geirishy  23  iMe.  46;  1  Story's 
Eq.  Jur.,  sec.  649;  Nickerson  v.  Baker^  5  Allen,  142;  Hawks 
?•  Zocbi  139  Mass.  205;  52  Am.  Rep.  702;  Commonwealth  v. 


444  Bush  v,  Boutellb.  [M 

Devlin^  141   Haas.  423,  431;   Gartt^right  y.    TFiIin«rctiTi<7,    24 
N.  Y.  621,  633,  634. 

The  cases  relied  on  by  the  petitioner  on  this  branch  of  the 
case  are  readily  distinguishable  from  this  case.     In  Blodgett 
V.  Ilildreth^  11  Cush.  311,  the  agreement  to  give  security  htsls 
clearly  executory,  and  at  the  time  security  was  given  there 
was  clearly  an  antecedent  debt.    In  Forbes  v.  IIowCj  102  Mas^. 
427,  3  Am.  Rep.  476,  a  former  mortgage  was  surrendered  and 
a  hew  one  was  taken  on  other  property  to  secure  a  debt  that 
had  existed  some  time.     The  second  mortgage  was  clearly 
invalid.    The  same  is  in  substance  true  of  Simpson  v.  Caril- 
lon, 1  Allen,  109,  79  Am.  Dec.  707.     Holmes  v.  WinckesteT,  135 
Mass.  299,  is  the  strongest  case  cited  by  the  petitioner,  but 
the  conveyance  which  was  the  subject  of  controversy  was  not 
made  till  two  years  and  four  months  after  the  time  when  it 
should  have  been  made.    The  court  expressly  said  that  the 
evidence  was  *' consistent  with  the  view  that  she  [the  plain- 
tiff] did  not  expect  a  present  conveyance  from  her  husband, 
but  left  it  to  be  made  bv  him  at  some  time  in  the  future. '^ 
The  case  of  Copeland  v.  Barnes,  147  Mass.  388,  stands  on  the 
same  ground  in  effect  as  Forbes  v.  Howe,  102  Mass.  427,  S 
Am.  Rep.  475;  as  does  also  Paine  v.  Waite,  11  Gray,  190. 

On  the  other  hand,  we  think  the  view  which  we  have  taken 
is  supported  by  numerous  authorities:  Williams  v.  Coggeshnll^ 
11  Cush.  442;  Nickerson  v.  Baker,  6  Allen,  142;  Stetson  v, 
0' Sullivan,  8  Allen,  321;  Alden  v.  Marsh,  97  Mass.  160;  Par- 
sons  V.  Topliff,  119  Mass.  245;  Atlantic  Nat,  Bank  v.  Tavener, 
130  Mass.  407;  Holmes  v.  Winchester,  ISS  Mass.  140;  James  y. 
Newton,  142  Mass.  366;  Tiffany  v.  Bontman^s  Institution,  18 
Wall.  375;  Cartioright  v.  Wilmerding,  24  N.  Y.  521;  Ex  pnHe 
Ames,  1  Low.  561;  Sparhawk  v.  Richards,  12  National  Bank- 
ruptcy Register,  74. 

The  fact  that  the  agreement  related  to  the  conveyance  of 
real  estate  was  not  in  Nickerson  v.  Baker,  5  Allen,  142,  re- 
garded as  a  valid  objection.  Moreover,  the  agreement  has 
been  executed  and  the  defendant  has  got  his  security,  and  as 
the  court  said  in  Holmes  v.  Winchester,  135  Mass.  299,  302, 
*'can  set  up  ....  any  equities  that  will  avail  her.'*  As 
already  said,  the  money  was  lent  and  the  security  taken,  for 
aught  that  appears,  in  good  faith.  It  is  not  enough  to  avoid 
the  conveyanee  that  Cyrus  was  insolvent  when  it  was  made, 
and  knew  himself  to  be  so,  and  that  the  defendant  had  reason 
to  believe  him  to  be  so,  if  the  conveyance  was  not  made  ta 
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secure  an  antecedent  debt,  or  with  any  intention  on  the  part 
of  the  defendant  to  defeat  the  provisions  of  the  insolvent  lavr, 
or  if'ith  reason  to  believe  that  such  was  the  purpose  of  Cyrus, 
but  was  given  as  security  for  a  debt  then  incurred:  Niclo'son 
V.    Baier^  5  Allen,  142;   Tiffany  v.  Boatman^a  Institutioyij  18 
Wall.  375.    It  does  not  appear  that  such  was  the  intent  of  the 
defendant,  or  that  he  had  reason  to  believe  that  such  was  the 
purpose  of  Cyrus.     There  is  nothing  stated  as  to  the  nature 
of  the  business  of  Cyrus  or  his  means,  or  tending  to  show  that 
these  conveyances  were  out  of  the  usual  or  ordinary  course  of 
his  business,  which  the  statute  makes  prima  facie  evidence  of 
Buch  a  purpose.     For  aught  that  appears,  his  property  nrjay 
have  consisted  largely  of  real  estate,  and  this  may  have  been 
with  him  a  customary  mode  of  raising  money  at  any  time 
when  he  was  pressed.     No  doubt  the  defendant  had  reason  to 
know,  and  did  know,  that  Cyrus  intended  to  pay  the  note  at 
the  bank;  but  whether  he  had  reason  to  believe  that  such  a 
payment  would  be  in  fraud  or  an  evasion  of  the  insolvent 
laws  would  depend  on  the  situation  of  Cyrus,  the  amount  of 
his  property,  the  nature  of  his  business,  whether  he  could 
reasonably  liope  to  go  on,  and  other  circumstances  which  are 
not  stated.     It  cannot  be  said  that,  from  the  mere  fact  that  a 
person  lending  money  to  another   in  embarrassed  circum- 
stances knows  that  the  borrowed  money  is  to  be  applied  to 
the  payment  of  a  prior  debt,  the  lender  has  reason  to  believe 
that  the  intended  payment  will  be  in  fraud  or  an  evasion  of 
the  insolvent  law.     Possibly  the  borrower  may  succeed   in 
going  on,  in  wliich  case  the  payments  clearly  would  not  be 
fraudulent.      Even   if  he  fails,  there   may  have   been    fair 
ground  for  the  expectation  that  he  would  not  fail.     A  debtor 
in  embarrassed  circumstances  may  borrow,  and  a  lender  may 
lend,  even  with  knowledge  that  the  borrower  intends  to  apply 
the  money  to  the  payment  of  his  debts,  so  long  as  the  loan  is 
made  in  good  faith,  and  without  any  fraud  upon  or  evasion  of 
the  provisions  of  the  insolvent  law:  Tiffany  v.  Boatman^s  /n- 
alUutian,  18  Wall.  375.       . 

It  does  not  appear  from  the  agreed  facts  that  the  defendant 
had  any  reason  to  believe  that  there  was  to  be  any  fraud  upon 
or  evasion  of  the  provisions  of  the  insolvent  law.  A  majority 
of  the  court  think  that  the  decree  of  the  superior  court  should 
be  reversed,  and  that  as  it  is  conceded  that  the  deeds  were 
taken  as  security,  a  decree  should  be  entered  to  that  effect, 
allowing  the  assignee,  if  he  shall  so  elect,  to  redeem  within  a 
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scheme:  Waymell  v.  Reedy  5  Term  Rep.  599;  Gaylord  v.  Sora- 
gen,  32  Vu  llO;  76  Am.  Dec.  154;  Fisher  v.  Lord,  63  N.  BL 
614;  HuU  r.  RuggU$,  56  N.  Y.  424,  429. 

On  the  other  hand,  plainly  it  would  not  be  enough  to  pre« 
vent  a  recovery  of  the  price  that  the  seller  had  reason  to  be* 
lieve  that  the  buyer  intended  to  resell  the  goods  in  violation 
of  law;  he  must  have  known  the  intention  in  fact:  FtHch  t. 
Mansfield^dl  Mass.  89,92;  Adams  v.  Cotdliard,  102  Mass.  167, 
173w  As  in  the  case  of  torts,  a  man  has  a  right  to  expect  law- 
ful conduct  from  others.  In  order  to  charge  him  with  the 
consequences  of  the  act  of  an  intervening  wrong-doer,  you 
must  show  that  he  actually  contemplated  the- act:  Hayes  v. 
Hyde  Park,  153  Mass.  514-516. 

Between  these  two  extremes  a  line  is  to  be  drawn;  but  as 
the  point  where  it  should  fall  is  to  be  determined  by  the  inti* 
macy  of  the  connection  between  the  bargain  and  the  breach 
of  the  law  in  the  particular  case,  the  bargain  having  no  gen- 
eral and  necessary  tendency  to  induce  such  a  breach,  it  is  not 
surprising  that  courts  should  have  drawn  the  line  in  slightly 
diOerent  places.  It  has  been  thought  not  enough  to  invali- 
date a  sale,  that  the  seller  merely  knows  that  the  buyer  in- 
tends to  resell,  in  violation  even  of  the  domestic  law:  Tracy 
V.  Talmage,  14  N.  Y.  162;  67  Am.  Dec.  132;  Hodgson  v.  Temple, 
6  Taunt.  181.  So,  of  the  law  of  another  state:  Arintyre  v. 
Parks,  3  Met.  207;  SortwM  v.  Hughes,  1  Curt.  244;  Green  v. 
Collim,  8  Cliff.  494;  HiU  v.  Spear,  50  N.  H.  253;  9  Am.  Rep. 
205;  Dater  v.  Earl^  3  Gray,  482,  is  a  decision  on  New  York 
law. 

But  there  are  strong  intimations  in  the  later  Massachusetts 
cases  that  the  law  on  the  last  point  is  the  other  way:  Finch  v. 
Mansfield,  97  Mass.  89,  92;  Suit  v.  WoodhalL  113  Mass.  391, 
895;  and  the  English  decisions  have  gone  great  lengths  in 
the  case  of  knowledge  of  intent  to  break  the  domestic  law: 
Pearce  v.  Brooks,  L.  R.  1  Ex.  213;  Taylor  v.  Chester,  L,  R.  4 
Q.  B.  809,  311. 

However  this  may  be,  it  is  decided  that  when  a  sale  of  in* 
toxicating  liquor  in  another  state  has  just  so  much  greater 
proximity  to  a  breach  of  the  Massachusetts  law  as  is  implied 
in  the  statement  that  it  was  made  with  a  view  to  such  a 
breach,  it  is  void:  We})Bter  v,  Munger,  8  Gray,  584;  OrcuU  v. 
Nelson,  1  Gray,  536,  541;  HtibbeU  v.  Flint,  13  Gray,  277,  279; 
Adams  v.  CouUiard,  102  Mass.  167, 172,  173.  Even  in  Grem 
V-  CoUins,  3  Cliflf- 494,  and  Hill  v.  Spear,  50  N.  H.  253;  9  Am. 
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Rep.  205,  the  Jeeisson  ia  Webster  t.  Munger^  8  Qray,  S84,  seem* 
to  be  approYecL    See  alsa  Langityn  v..  Hughes,  1  Moore  A  S.  593{ 
irKimnM  w.  Rohimon,  3  Mees.  &  W.  434.  441;   WhUe  v.  /?ujis, 
3  Cu8h.  44&     If  the  sole  woald  not  have  been  made  but  £u£ 
the  seller'*  desire  to  induce  an  unlawful  eale  in  Maine,  it 
would  be  act  unlawful  sale  on  the  principlea  explained  in 
Huyes  V.  Hyde  Park,  1^53  Mass.  514,  and  Ttieher  ▼•  Stanley^  153 
Mass.  148.     The  overt  act  of  aeiling,  which,  otherwise  would 
be  too  remote  {rom  the  apprehended  result,  an  unlawful  sale 
by  some  one  else,  would  be  connected  with  it»  and  taken  out 
of  the  protection  of  the  law  by  the  fact  that  that  result  was 
actually  intended.    We  do  not  understand  the  judge  to  have 
gone  BO  far  as  we  have  just  supposed.    We  assume  that  ths 
sale  would  have  taken  place,  whatever  the  buyer  bad  been 
expected  to  do  with  the  goods;  but  we  understand  the  judge 
to  have  found  that  the  seller  expected  and  desired  the  buyer 
to  sell  unlawfully  in  Maine,  and  intended  to  facilita^  his  de» 
ing  so,  and  that  he  was  known  by  the  buyer  to  have  that  in- 
tent    The  question  is,  whether  the  sale  is  saved  by  the  fact 
that  the  intent  mentioned  was  not  the  controlling  inducement 
to  it     As  the  connection  between  the  act  in  question,  the  sale 
here^  and  Uie  illegal  result,  the  sale  in  Maine  —  the  tendency 
of  the  act  to  produce  the  result  —  is  only  through  the  later 
action  of  another  man,  the  degree  of  connection  or  tendency 
may  vary  by  delicate  shades.     If  the  buyer  knows  that  the 
sale  iz  made  only  for  the  purpose  of  facilitating  his  illegal  con- 
duct,  the  connection  is  at  the  strongest.    If  the  sale  is  made 
with  the  desire  to  help  him  to  his  end,  although  primarily 
made  for  money,  the  seller  cannot  complain  if  the  illegal  con- 
Bequeuce  is  attributed  to  him.     If  the  buyer  knows  that  the 
seller,  while  aware  of  his  intent,  is  indifferent  to  it,  or  disap- 
proves of  it,  it  niay  he  doubtful  whether  the  connection  is  suf- 
ficient    Compare  Commonwealth  v.  Churchill,  136  Mass.  148, 
150.    It  appears  to  us  not  unreasonable  to  draw  the  line  as  it 
was  drawn  in  Webster  v.  Munger,  8  Gray,  584,  and  to  say  that, 
when  the  illegal  intent  of  the  buyer  is  not  only  known  to  the 
seller,  but  encouraged  by  the  sale  as  just  explained,  the  sale 
18  void.     The  accomplice  is  none  the  less  an  accomplice  be- 
cause he  is  paid  for  his  act:  See  ComnwnwealUh  v.  Harrington^ 
3  Pick.  26. 

The  ground  of  the  decision  in  Webster  v.  Munger,  8  Gray, 
584^  is,  that  contracts  like  the  present  are  void.  If  the  con- 
tract had  been  valid,  it  would  have  been  enforced:  Dater  v« 
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Earlf  8  Gray,  482;  M*Intyre  t.  Parks,  8  Met.  207.    As  we  have 
•aid  or  implied  already,  no  distinction  can  be  admitted  based 
on  the  fact  that  the  law  to  be  violated  in  that  case  was  the 
lex  fori.    For  if  snch  a  distinction  is  ever  sound,  and  again  if 
the  same  principles  are  not  always  to  be  applied,  whether  the 
law  to  be  violated  is  that  of  the  state  of  the  contract  or  of 
another  state  {9ee' Tracy  v.  Talmage,  14  N    Y.  162,  213;  67 
Am.  Dec.  182),  at  least  the  right  to  contract  with  a  view  to  a 
breach  of  the  laws  of  another  state  of  this  Union  ought  not  to 
be  recognized  as  against  a  statute  passed  to  carry  out  fanda* 
mental  beliefs  about  right  and  wrong,  shared  by  a  large  part 
of  our  own  citizens:  Territt  v.  Bartlett,  21  Vt.  184,  188,  189. 
In  the  opinion  of  a  majority  of  the  court,  this  case  is  governed 
by  Webster  v.  Hunger^  8  Gray,  584«  and  we  believe  that  it 
would  have  been  decided  as  we  decide  it  if  the  action  bad 
been  brought  in  Maine  instead  of  here:  Banchor  r.  Maneel^  47 
Maine,  68. 
Exceptions  sustained.       

8au8  HAvnra  m  Vxsw  thb  SuBsaQusar  Violatiov  ov  Foanov  oa 
DoMSSTio  Law.  —Thar*  it  no  doabt  that  while  the  laws  of  a  foreign  state  or 
nation  oan  in  no  proper  leoie  said  to  be  in  foroe  elsewhere,  yet  they  may  often 
be  taken  into  consideration  for  the  porpoee  of  determining  whether  or  not  a 
oon tract  shall  be  treated  at  valid  and  enforceable.  "  Gknerally  speaking,  the 
validity  of  a  contract  it  to  be  decided  by  the  law  of  the  place  where  it  is  made, 
nnless  it  it  to  be  performed  in  another  country;  for,  at  we  shall  presently 
tee,  in  the  latter  case,  the  law  of  the  place  of  performance  it  to  govern.  If 
valid  there,  it  it  by  the  general  mle  of  nations,  Jttre  genUum,  held  valid  any- 
where, by  the  tacit  or  implied  oontent  of  the  partial ":  Story  on  Ck>nflict  of 
Lawt,  tec  242.  "The  tame  mle  appliet  vice  verwa  to  the  invalidity  of  oon- 
tracta.  If  void  or  illegal  by  the  law  of  the  place  of  contract,  they  are  gener- 
ally held  void  and  illegal  everywhere**:  Story  on  Conflict  of  Lawt,  sec.  243L 
Therefore  it  is  beyond  oontroveray  that  if  a  sale  or  other  agreement  or  trans- 
action it  entered  into  between  partiet  in  a  ttate  or  nation  by  whose  laws  it 
It  forbidden  and  invalid,  it  will  be  regarded  at  equally  invalid  in  every  other 
ttate  or  nation  in  which  either  of  the  parties  attempts  to  assert  any  right  or 
to  enforce  any  remedy  dependent  npon  it,  although  had  it*  been  entered  into 
in  the  latter  place,  it  would  have  conflicted  with  no  law  and  been  forbidden 
by  no  recognised  public  policy:  Chamben  v.  Chtrek,  14  R.  X.  ^8;  61  Am. 
Rep.  410;  Kennedy  v.  Cochrane,  66  Me.  694;  StieU  v.  DwighL,  120  Mats.  9; 
DuiUiam  v.  Pit>^,  120  Mast.  285. 

If  the  place  in  which  a  contract  it  to  be  performed  it  not  within  the  state 
or  nation  in  which  it  was  entered  into,  then,  as  is  implied  by  the  quotation 
already  made  "  there  the  general  mle  it  in  oonformity  to  the  presumed  inten- 
tion of  the  parties  that  the  contract^  at  to  itt  validity,  nature,  obligatioii, 
and  interpretation.  It  to  be  governed  by  the  law  of  the  plaoe  of  perform- 
ance ":  Story  on  Conflict  of  Laws,  sec.  280;  Andrew  v.  Pond,  IS  Pet.  6ft. 
There  are  dtieta  to  the  effect  that,  though  a  oontrael  It  valid  at  tho  place 
where  it  is  to  be  performed,  it  oaano*  be  enforood  if  void  by  Oe  law  d  Oe 
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plaoa  where  It  WM  made:  Hffde  r,  Ooodn&to,  8  N.  Y.  266;  MeDcuM  t.  0%i* 
CEipo  ele.  JTy,  24  Iowft»  412;  Adamn  r,  Bobertmmf  37  IlL  45.  If  aay  oases 
•zist  to  which  this  rala  k  applicable,  they  most  be  very  rare  and  exceptional. 
It  38  well  settled  that  if  a  contract^  by  the  lawa  of  the  place  of  its  exeontion, 
is  void  for  luary.  it  is  nevertheless  valid  at  the  place  where  it  is  to  be  per- 
formed, if  no  nsary  laws  ire  in  force  there;  or,  if  in  force,  the  rate  of  inter- 
est stipulated  for  is  not  forbidden  by  themi  Butler  r,  Mytr,  17  Ind.  77;  i4«- 
drew§  ▼.  Pwdp  18  Pet.  65;  Bigdono  ▼•  Burnhamt  83  lowa^  120;  82  Am.  St. 
Bep.  2M. 

The  principle  to  which  we  hare  jnst  referred,  to  wit:  that  a  contract  if 
illegal  at  the  place  where  it  is  to  be  performed  is  iovalid  elsewhere,  does  not 
neoessarily  control  the  determination  of  qnesfcions  like  tho«e  involved  in  the 
principal  ease,  though  to  ns  they  seem  to  fall  within  the  spirit  of  the  rule,  or 
st  least,  within  the  reasons  donbtless  coo tribn ting  to  its  adoption.  We  as« 
same  that  the  reason  why  a  contract,  void  by  the  law  of  the  place  where 
it  is  to  be  performed.  Is  deemed  none  the  less  void  because  it  happened  to  be 
entered  into  within  the  territorial  jurisdiction  of  another  state  or  nation, 
is  becanse  no  state  or  nation  upon  considerations  of  comity  will  so  far  aid  in 
the  violation  of  the  laws  of  another  as  to  compel  respect  foi^  contracts  in* 
tended  to  violate  or  evade  them  and  thereby  to  directly  promote  and  encour* 
age  what  has  been  forbidden:  Smith  v.  Oodfrey,  28  N.  U.  379,  381;  61  Am. 
Dec  617;  Story's  Conflict  of  Laws,  sees.  2i/i^^li  Davis  v.  Bronaon,  6  Iowa, 
416L  This  reason  applies  with  great  force  to  sales,  which,  though  valid  in 
the  state  where  made  and  fully  consummated  there,  have  for  their  object, 
participated  in  by  both  parties,  the  ultimate  violation  of  the  laws  of  a  sister 
state.  In  fact  such  sales  are  treated  as  if  their  ultimate  object  were  the 
violation  of  the  laws  of  the  state  in  which  they  were  entered  into,  and  as  a 
general  rule,  where  a  Contract  for  the  sale  of  property  is  entered  into  between 
the  parties  with  a  view  or  common  purpose  of  violating  either  the  laws  of 
the  place  of  itAxecution  or  of  a  foreign  state  or  country,  it  is  equally  in- 
valid and  unenforceable,  whether  the  action  thereon  be  brought  in  the  one 
place  or  the  other. 

If  a  sale  of  property  is  made  for  the  purpose  of  having  it  smuggled  into  a 
foreign  country  or  resold  under  circumstances  making  such  resale  unlawful 
at  the  time  and  place  where  it  is  to  be  made,  whether  in  a  foreign  country 
or  state  or  not,  the  original  sale,  though  not  necessarily  invalid,  must  be  so 
prononnced  if  the  vendor  aids  in  the  illegal  purpose,  or  in  otbet  words  if 
there  was  a  union  of  intent  between  him  and  his  vendee:  0* Bryan  v.  Fiii^ 
gerald,  48  Ark.  487;  Bawshor  v.  Mamel^  47  Me.  58.  "The  doctrine  of  these 
and  other  cases  is,  that  the  mere  knowledge  of  the  illegal  purpose  for  which 
goods  are  purchased  will  not  affect  the  validity  of  the  contract  of  sale  in  the 
country  to  which  they  are  to  be  taken  and  sold.  If  the  goods  are  sold  and 
delivered  in  the  government  where  the  contract  is  made,  and  the  sale  there 
would  be  legal,  and  nothing  remains  to  be  done  by  the  vendor  to  complete 
the  transaction  and  he  is  not  in  any  way  to  be  further  connected  with  it,  an 
action  ean  be  maintained  for  the  recovery  of  the  price;  but  if  it  enters  at 
sll  as  an  ingredient  into  the  contract  between  the  parties  that  the  goods  shall 
be  illegally  sold,  or  that  the  seller  shall  do  some  act  to  assist  or  facilitate  the 
illegal  sale,  the  contract  will  not  be  enforced;  or,  if  the  goods  are  sold  to  be 
delivered  in  the  place  where  the  sale  is  prohibited,  the  purchaser  will  not  be 
held  liable.  The  sale  in  snoh  instance  would  not  be  complete  in  the  foreign 
state,  and  the  contract,  being  repugnant  to  the  law  of  the  country  which 
made  the  prohibition,  could  not  there  be  enforced.    The  principle^  as  we 
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\iV99  abcrro  tteM,  will  not  w«  think  be  found  to  bo  ronirorerted  ^y  any 
woU-coDMdflred  omo.  Jt  hao  been  animadverted  apoa  by  sume  eiemaatary 
writera,  bat  ^oy  all  admits  we  believe,  tiiat  such  la  the  law.  There  are 
eaaee  whidi  hold  that  where  a  sale  ie  made  in  a  state  or  country  of  goods  to 
be  used  in  the  same  country  in  riolation  of  Uw»  and  the  seller  is  aware  of 
the  illegal  parpoae  at  the  time,  he  cannot  enforoe  his  contract  in  the  eoarts 
of  that  country;  bat  theso  authorities  do  act  extend  to  contracts  made  in 
a  foreign  state,  where  the  sale  sad  ate  is  legal":  Smith  v.  Qod/rty^  2S  N.  H. 
S79,  383;  61  Am.  Deo.  617. 

It  most  be  remembered  that  to  invalidate  a  sale  there  must  be  a  union  of 
intent  between  the  vendor  and  the  vendee.  It  is  not  sufficient  that  the  ven« 
dor  was  indifferent  and  did  not  care  what  was  the  intent  of  his  vendee,  or 
was  pnt  upon  inquiry  eoneeming  it.  or  that  he  had  actual  knowledge  of  it: 
Dater  v.  AtrA  3Gray,  482;  ChemqfV,  Duke,  10  61yn&  J.ll;  0<tylord  v.  Sora- 
yei^  32  Vk  110;  76  Am.  Dee.  164;  Trjcy  v.  TaluiaHgt,  14  K.  Y.  1G2;  67  Am. 
Dee.  132;  liclnutn  v.  Johnson,  Cowp.  341;  McKinnt$  t,  Andi-etas,  41  Tex. 
363;  PelleecU  v.  Angett,  2  Cromp.  M.  &  R.  311;  Labbe  v.  CarbeU,  69  Tex.  503; 
TuUley.  Holland,  43  Vt,  542;  M'Iniyrt  v.  Parke.  3  Met.  207;  ^micmi  v.  KtaUu, 
146  Pa.  St.  61^;  28  Am.  St.  Rep.  811;  Qretn  v.  CoUint,  3  Cliff.  494. 

At  least  in  all  oases  in  which  the  property  might  under  some  circumstances 
be  lawfully  resold  in  the  state  into  which  it  is  to  be  shipped,  no  presumption 
will  be  indulged,  in  the  absence  of  evidence  on  the  subject,  that  the  vendor 
united  with  the  vendee  in  any  illegal  parpose  or  intent  or  aide<l,  or  intended 
to  aid,  in  its  acoomplishment:  Wagner  v.  Breed.  29  Neb.  720-733;  King  v. 
J^jet,  33  Mich.  275.  While,  as  alreatiy  shown,  the  mere  knowledge  of  the 
unlawful  intent  of  the  pnrohaser  isoonceded  not  to  be  sufficient  to  invalidate 
the  sale,  yet  it  is  said  the  existence  of  such  knowledge  may  properly  be 
taken  into  consideration  by  the  jury  in  connection  with  other  evi<leuce  as 
tending  to  prove  that  the  vendor  participated  in  the  illegal  purpose  of  his 
Teudee:  Tegler  v.  Sfdpman,  33  Iowa,  194;  11  Am.  Rep.  US. 

From  the  rule  that  knowledge  of  the  guilt  of  the  vendee  does  not  of  itself 
involve  the  vendor  in  such  guilt,  it  follows  that  in  every  case  something  be- 
yond such  knowledge  must  be  shown  in  all  states  wherein  the  rule  and  its 
obligation  are  recogniied.  Nor  can  the  vendor  be  held  to  have  participated 
in  the  unlawful  intent,  and  the  acts  required  to  oaxry  it  out,  from  the  fact 
that  he  did  the  acta  necessary  to  complete  the  sale  and  deliver  the  property, 
and  that,  as  the  result  from  them,  it  necessarily  followed  that  the  property 
reached  the  vendee,  and  he  would  thereby  be  enabled  to  effectuate  the  known 
illegal  intent  with  which  his  purchase  was  made.  Hence,  where  a  person 
ordering  liquors  resides  in  a  state  in  which  it  is  unlawful  for  him  to  sell 
them,  and  the  person  of  whom  they  are  ordered  knows  that  they  are  pur* 
chased  with  intent  to  unlawfully  sell  them  in  the  state  of  the  purchaser's 
residence,  and  ships  them  to  the  vendee  with  knowledge  that  they  are  to 
be  resold  in  violation  of  law,  the  sale  is  nevertheless  valid,  and  a  contract  to 
pay  the  price  of  the  goods  sold  may  be  enforced:  Hill  v.  Spear,  50  N.  H.  253; 
9  Am.  Rep.  205;  TuUlev,  Holland,  48  Vt.  542;  Bowman  DletUliHg  Co.  v.  HuU, 
84  Kan.  724;  Feineman  v.  Sacfui,  33  Kan.  621;  52  Am.  Rep.  547;  Jameeon  v. 
Ortgory,  4  Met  (Ky.)  363;  Webber  v.  Donnelly,  33  Mich.  469;  Kenoin  v. 
Doran,  29  Mo.  App.  397;  Braunn  v.  KeaUy,  146  Pa.  St  519;  23  Am.  St  Rep. 
811.  In  harmony  with  these  decisions  are  those  determining  that  if  property 
is  sold  with  knowledge  that  the  purchaser  intended  to  use  it  in  a  house  kept 
by  him  for  purposes  of  prostitution:  Hubbard  v.  Moore,  24  La.  Ann.  591;  13 
Am.  Rep.  128;  Mahood  v.  Teaha,  26  I*.  Ann.  108;  21  Am.  Rep.  546;  or  to 
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*BgBg«  ^with  it  in  th^  military  MrFice  of  the  Confailerate  States  dnring  the 

Rebellion:  Wallace  v.  Lark,  12  8.  0.  676;  32  Am.  Rep.  616;  Tedder  ▼.  Odom, 

t  Heiak.  AS;  4  Hemk.  668;  6  Am.  Rep.  25;  MeOavoek  ▼.  Purymr,  6  Cold.  34; 

Hwdgm  ▼.   WiUlace,  2  Bosh,  442;  92  Am.  Dm.  497;  Brunmeids  v.  Fa/^u.  60 

lowm,  ISD;  82  Am.  Rep.  119;  or  to  employ  it  in  a  gambliog-honse  when  the 

eondnoting  of  ench  honio  ie  forbidden  by  law:  Mkhael  r,  Bacdn^  49  Mo.  474; 

6  Am.  Rep.  138;  Bet^l  ▼.  Sheets,  24  Ind.  1;   Rote  t.  Mitchell,  6  Col.  102; 

45  Am.  Rep.  520;  he  cannot  on  either  of  raeh  groonds  avoid  loch  sale  uor 

defeat  «n  action  for  the  parchase  price.     Possibly  the  decisions  respecting 

tha  sale  of  property  known  to  be  intended  for  ase  by  the  enemy  during  the 

Rebellion  were  not  well  considered,  for  it  is  doubtless  the  judgment  of  the 

national  courts  that  this  was  a  practical  aiding  and  abetting  of  a  crime  of  so 

beinona  a  natnra  that  no  action  can  be  sustained  in  any  of  onr  courts  founded 

upon  A  contract  connected  with  it:  ffanauer  ▼.  Dtxme,  12  Wall.  342;  Lighl' 

fi>o€  T.  Tenant^  1  Bos.  k  P.  651,  556;    Wood  ▼.  Stone,  2  Cold.  369;  88  Am. 

Doe.  601.     It  is  very  difficult  to  state  any  rule  in  the  application  of  which  to 

all  casea  within  classes  just  referred  to  the  courts  would  agree.     Perhaps,  as 

a  general  rnle,  if  the  property  sold  was  such  as  might  be  lawfully  used  with- 

aat  employing  it  for  immoral  or  forbidden  purposes,  the  courts  might  assume 

that  the  purchaser  might,  after  purchasing,  change  his  unlawful  purpose, 

and  therefore  that  the  sale  to  him  was  not  necessarily  invalid:   Braunn  ▼. 

Lecdly,  146  Pa.  St.  519;  28  Am.  8t  Rep.  811.     It  is  dear,  however,  that  if 

from  the  enridenoe  before  the  court  it  appears  that  there  was  any  union  of 

purpuse  between  the  vendor  and  the  vendee,  or  that  the  former  intended 

and  desired  to  facilitate  the  purposes  of  the  latter,  then  the  sale  itself 

was  unlawful;  and  there  have  doubtless  been  instances  in  which,  from  the 

mere  fact  of  the  sale  and  the  knowledge  by  the  vendor  of  the  ultimate  for* 

bidden  object,  he  has  been  presumed  to  haw  intended  to  faoilitnte  and  pro* 

mote  such  objeot,  and  denied  all  right  of  recovery:  Oreen  r.  CoUi/m,  3  ClifT. 

604;  Bowrif  t.  Bennett,  1  Camp.  349;  Pearee  t.  Bioc^,  L.  R.  1  Ex.  213;  (7a;^ 

nan  t.  Bryce,  3  Barn.  &  Adol.  179;  McKinneUr.  RoUnaon,  3  Mees.  k  W,  434. 

Aa  there  is  no  presumption  of  a  guilty  purpose  on  the  part  of  the  vendor 

an  I  an  actual  participation  in  the  intent  of  his  Tendee  or  in  the  measures 

resorted  to  to  accomplish  it,  is  required  to  render  the  original  contract  of 

sale  invalid  and  any  agreement  based  upon  it  non-enforceable,  it  is  obvious 

that  in  few  instances  can  evidence  sufficient  to  invalidate  a  contract  of  sale 

be  procured,  it  only  remains  for  ns  to  direct  attention  to  the  somewhat 

infrequent  cases  in  which  the  evidence  has  been  adjudged  to  establish  the 

illegality  of  the  contract  under  consideration.     Before  referring  to  these 

eases  we  must  be  permitted  to  call  attention  to  the  principal  ease  for  the 

purpose  of  expressing  onr  doubt  as  to  whether  it  was  intended  to  conflict 

with  principles  already  stated.    The  evidence  in  the  case  was  not  presented 

to  the  appellate  court.     Its  decision  was  based  solely  upon  the  finding  by 

the  trial  court  that  liquors  were  sold  in  Massachusetts  "with  a  view  to  their 

being  resold  by  the  defendant  in  Maine,  against  the  laws  of  that  state.** 

What  this  finding  meant  we  have  no  means  of  knowing.    If  it  signified  that 

the  vender  in  some  manner  aided  in  the  resale  or  agreed  to  do  so,  or  that  it 

was  a  part  of  the  contract  of  sale  that  the  liquors  should  be  resold  in 

Maine  in  violation  of  its  laws,  there  is  no  doubt  the  decision  was  correct. 

Tbt  appellate  court   understood   this  fin<ling   to  mean   **that  the  seller 

expected  and  desired  the  buyer  to  sell  nulawfully  in  Maine  and  intended 

to  &cilitate  his  doing  so,  and  that  he  was  known  by  the  buyer  to  have 

tint  intent.''     If  this  construction  of  the  finding  was  correct,  there  can 
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be  no  doubt  tliat  the  deciaioa  was  eqaally  so,  mnd  that  it  does  not  conflict 
with  the  other  aathorities  herein  before  eitedt  Forier  t.  Tkwnion^  1 1  Cash. 
S22.    In  another  oase  of  the  eale  of  liqaors  in  MassaehusetU  intended  to  1t« 
nnlawfnlly  resold  in  Maine,  the  participation  of  the  Tendor  in  the  intent  of 
the  vendee  and  in  the  means  resorted  to  to  effectuate  it,  was  regarded  na 
sofficiently  proved  by  evidence  showing  that  the  vendor  after  shipping  the 
goods  npon  a  schooner  advised  his  vendee  thereof,  suggesting  the  danger  of 
their  seisure,  and  that  oare  must  be  taken:  Bamehor  ▼.  Mantel^  47  Me.  58. 
"  If  it  entered  at  all  as  an  ingredient  of  the  contract  between  the  parties 
that  the  goods  sold  should  be  transported  to  another  state  and  there  be  sold 
in  violation  of  the  law  of  that  state,  or  that  the  seller  should  do  some  act  to 
facilitate  the  illegal  intention  of  the  purchaser,  snob  as  packing  the  liquors 
in  a  way  to  conceal  their  character,  or  any  other  act  to  promote  the  iUegml 
design  of  the  purchaser,  then  the  seller  is  a  participant  in  the  illegal  trans* 
action,  and  the  oontract  will  not  be  enforced":  Oreen  v«  ColUas,  3  CliC  501. 
Hence  where  it  appeared  that  liquors  were  sold  in  New  York  to  be  shipped 
to  Vermont,  and  there  refold  in  violation  of  the  laws  of  the  latter  state,  and 
the  vendee  requested  the  seller  when  he  forwarded  the  liquors  to  put  no 
other  marks  on  the  casks  than  a  diamond  mark  with  the  letter  '*S  "  in  it^ 
and  the  purpose  of  having  them  so  marked  was  to  prevent  their  seisure  by 
the  officers  of  the  state  for  the  violation  of  its  laws,  and  that  the  vendor 
knew  this  purpose,  he  was  held  to  have  participated  in  it  and  to  be  thereby 
precluded  from  recovering  the  purchase  price:  Oaiflor  v.  Soragen^  92  Vt. 
110;  76  Am.  Dec.  154.     Of  similar  purport  are  Aihen  v.  BlaitdeO,  41  Vt. 
655;  McUetme  v.  Uoruriia,  101  N.  Y.  469;  Fi$her  v.  Lord,  63  N.  H.  514.     So^ 
if  goods  are  ordered  for  a  purpose  known  to  be  nnlawful,  and  directions 
afe  given  to  put  them  up  in  a  designated  manner  or  form,  the  manifest  ob* 
Ject  of  which  is  to  aid  in  the  unlawful  disposition,  and  the  vendor  complies 
with  such  directions,  he  thereby  so  participates  in  the  nnlawful  purpose 
that  he  cannot  recover  for  the  goods  f nrnished  by  him:  Skif  v.  Joluison,  57 
N.  H.  475. 

By  a  statute  of  New  Hampshire  it  is  made  a  criminal  offense  for  any  per- 
son or  agent  to  sell  or  keep  for  sale  spirituous  liquor,  or  for  any  person  within 
the  state  to  solicit  or  take  an  order  for  a  spirituous  liquor  to  be  delivered  at 
any  point  without  the  state,  knowing  or  having  reasonable  cause  to  believe 
that  if  so  delivered,  the  same  will  be  transported  to  the  state  and  sold  in 
violation  of  its  laws.  Before  the  enactment  of  this  statute,  it  was  held  that 
the  fact  that  an  agent  of  a  non-resident  vendor  solicited  orders  within  the 
state,  and  after  receiving  such  orders,  sent  them  to  his  principal,  who  there- 
upon sent  the  liquor  to.the  state,  knowing  it  was  to  be  illegally  sold  there, 
did  not  establish  such  a  participation  in  the  illegal  intent  as  avoided  the  sale 
or  the  right  to  recover  thereon:  HiU  v.  Spear,  50  N.  H.  253>  9  Am.  Rep. 
205;  but  after  the  statute  made  the  soliciting  of  the  contract  illegal,  the 
court  determined  that  any  contract  growing  out  of  such  solicitation  must 
necessarily  be  tainted  with  its  illegality  and  therefore  non-enforceable,  say- 
ing: "  The  plaintiffs  stand  precisely  as  they  would  if  they,  instead  of  the 
agent,  had  solicited  and  taken  the  orders.  Having  aided,  abetted,  procured, 
and  hired  their  agent  to  violate  our  laws  by  soliciting  and  taking  orders  for 
their  liquors  embraced  in  this  contract,  they  can  with  no  grace  invoke  the 
remedy  provided  by  our  laws  to  recover  the  price.  No  rule  of  comity  re- 
quires us  to  enforce,  in  favor  ef  a  non-resident,  a  contract  which  had  its  ori- 
gin in  an  open  violation  of  the  law,  and  which  could  not  be  enforced  in  favur 
of  onr  own  citizens,  especially  where  it  is  offensive  to  our  morals,  opposed 
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to  our  policy,  and  iDJnrioiis  to  our  citiMiit.    lU  eoforeemont  woald  tond  to 
nnllify  the  stotate  which  the  plaintifis  have  oaased  to  be  violatod.    The  law 
which  prohibite  an  end  will  nofe  lend  itoaid  in  promoting  the  meant  designed 
to  carry  it  into  effeoL    It  does  not  permit  in  one  form  what  it  prohibito  in 
another  **:  Jtmu  r.  6urpri$e^  64  K.  H.  243;  Lang  t.  Lynch,  38  Fed.  Rep.  480. 
We  ghall  now  refer  to  a  few  deoieions  which  it  le  not  poeaible  for  ne  to 
veeoncile  with  the  other  anthoritiea  upon  the  eubjeck    In  WeUier  T.  Mum^ 
gtr,  8  Gray,  684,  the  evidence  tonded  to  prove  that  the  plainti£(  while  a 
natdent  and  doing  bneineee  in  Conneoticutp  sold  liquor*  to  the  defendant^ 
thinking  it  likely  that  he  intended  to  eell  them  in  Ma««achaaetta  in  Tiolatidi 
of  the  statntes  of  that  etate.     Upon  this  evidence,  the  action  being  to  re* 
cover  the  price  of  the  liquors  so  sold,  the  court  instructed  the  Jnry,  "  that  if 
the  salee  were  made  in  Hartford,  in  the  stato  of  Connecticot»  by  the  plain, 
tiff  to  the  defendant  with  the  knowledge  on  the  part  of  the  plaintiff  that  the 
liquors  were  to  be  resold  in  this  commonwealth  contrary  to  the  law,  or  if 
when  the  plaintiff  sold  the  liquors  he  had  reasonable  cause  to  beliere  that 
they  were  to  be  resold  by  the  defendant  contrary  to  the  laws  of  this  com* 
mon  wealth,  and  the  sales  were  made  by  plaintiff  with  a  view  to  snch  resale, 
in  any  of  these  cases  the  plaintiff  cannot  maintain  this  action."    The  jury 
having  returned  a  verdict  under  these  instructions  in  favor  of  the  defendanl^ 
the  appellate  court  declared  them  to  be  thoroughly  sound  in  principle,  and 
therefore  overruled  the  plaintiff's  exceptions.     In  Vermont^  in  a  case  wher« 
it  was  proved  that  the  defendant  was  a  tavern-keeper  selling  liquors  without 
a  license,  and  therefore  contrary  to  law,  and  that  an  agent  of  the  plaintifl^ 
with  knowledge  of  defendant's  business  and  purpose,  solicited  him  to  pni^ 
chase  the  liquors  sued  for,  and  after  teking  his  orders  showing  the  pricci 
time  of  payment,  and  quality  of  the  liquors,  sent  such  orders  to  the  plaintiff 
in  Kcw  York,  who  thereupon  furnished  and  shipped  the  liquors  as  ordered, 
it  was  heM  that  the  plaintiff  was  an  abettor  of  the  defendant  in  the  viola* 
tion  of  the  law,  and  could  not  recover:  MeOonihe  v.  MeMatm,  27  Vt  96.     In 
Iowa,  in  an  action  to  recover  for  liquors  sold,  the  defendant  pleaded  that 
they  were  sold  to  him  by  the  plaintiff  in  the  stote  of  Illinois  with  intent  to 
enable  defendant  to  violate  the  laws  of  the  stato  of  Iowa,  and  were  shipped 
to  defendant  in  Iowa  with  knowledge  that  he  intended  to  sell  them  conteary 
to  the  laws  of  the  state.     This  answer  being  demurred  to  and  the  demurrer 
being  overruled,  the  plaintiffs  appealed.    Thereupon  the  action  of  the  trial 
court  was  sustained.    That  this  action  was  correct  we  do  not  doubt,  because 
the  allegation  that  the  sale  was  made  with  intent  to  enable  defendant  to 
violate  the  statutes  of  the  stato  might  properly  be  construed  to  mean  that 
the  plaintiff  and  defendant  united  in  a  common  intent,  and  were  actuated 
by  a  common  purpose;  but  there  is  much  in  the  opinion  of  the  court  to  sup* 
port  the  conclusion  that  the  contract  of  sale  might  be  disregarded  on  the 
sole  ground  that  the  state  and  ite  citizens  might,  as  a  result  of  it»  have  been 
subjected  to  injury  and  inconvenience,  and  that  it  was  inconsistent  with  the 
duties,  policy,  and  institutions  of  the  state  where  it  was  sought  to  be  en- 
forced: Davis  V.  BroMon,  6  Iowa,  410.     So  in  Tatum  v.  Kelley,  26  Ark.  209, 
94  Am.  Dec.  717,  where  guns  were  known  to  have  been  purchased  with  intent 
lo  use  ihem  for  an  illegal  purpose,  the  court  determined  as  a  matter  of  law 
that  because  of  bis  knowledge  of  the  use  for  which  they  were  intended,  the 
teller  concurred  with  and  actively  promoted  the  unlawful  purpoae  of  the 
purchaser,  and  intimated  a  doubt  whether  it  was  possible  when  the  vendor 
bad  knowledge  of  the  vendee's  illegal  purpose,  for  him  to  be  guiltless  of  par* 
ticipatiou  in  the  unlawful  design* 


456        Cbeameb  v.  Wbst  SfiD  'SnnnV'BAiLWAT  Ca    pt 

The  En:;li«h  and  American  deoitioos  Mon  iMt  to  lie  eBtiraly  raeoacihUi 
upon  the  question  uf  the  effset  of  a  e«le  «r  other  t»n— orioB  where  oMi  flf  the 
eootrmcting  parties  knowv  titat  the  other  intends  the  eeuiiipliiliMeBl  el  ■• 
immorai  or  forbidden  parpese.  The  Baglish  oaess  ttppanntly  infer  that  the 
kBo«rledji(e  by  be4h  parties  of  the  gnilty  purpeaes  makes  them  equally  orimp 
inal,  antl  equally  bfyond  the  proteotien  of  the  law,  and  forhada  tfaa 
nanee  of  any  action  by  either  founded  npon  the  uon tract:  Fmarm  w, 
L.  It.  1  Ex.  21S;  Taplor  r.  Ohetiier,  L  R.  4  a  &  Ul;  Cammmw.  Brgct^M 
Bam.  &  AdoL  179;  U^KinmU  ▼.  J^oamtea,  8  ileea.  *.W.  484. 
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[IM  MAau^GsrasRi^  noij 

8iBBiT«BAXLWAn,  PAasiuf oBss  oir  —  When  Cbasi  to  bs.  ^Oaa  wbo 

leom  *  atreetHraUway  to  the  street  is  not  npon  the  piemlMa  of  tho  tail- 
way  company,  but  upon  a  public  plaee,  where  he  has  the  aama  rights 
with  evoty  ooonpier,  and  evar  whiah  the  oooipany  has  no  oontroL  His 
righta  are  thoae  of  a  traveler  npon  a  highway,  and  not  of  a  piaaiingig. 
Therafare  he  oannot  reoover  for  injuries  received  while  atiU  stondiug  ba> 
tween  the  rails  of  a  track  of  the  same  railway,  under  ohaptor  140  of  tiia 
atatutss  of  Massaohnaelts  of  1886,  lor  injuries  inflicted  by  another  eac 
nnlsss  he  affirmatively  proves  that  he  waa  in  tho  eKerdae  of  dne  cam  to 
avoid  injnry  in  traveliqg  upon  anoh  atreet. 

Kmiligbnob.  — Thb  QatfTiON  of  OsDuiAiKr  CUbi  is  in  most  casea  a  qne^ 
•  tian  of  facL  I^  however,  as  a  matter  of  common  knowladfa  and  ex- 
perience, the  court  can  see  from  the  nadiipnted  facto  that  the  plaintiff 
was  not  in  the  exercise  of  ordinary  care,  4tnd  that  the  injury  he  reoeived 
waa  in  part  attributable  to  hia  want  of  it,  the  jary  may  propedy  be  tal^ 
aa  a  matter  of  law,  that  he  can  act  recover. 

SiflQLioBMCS  ~  Dns  CUbb.  --  Omc  Who  JvMSi  iboh  a  8trut>Gar  in  which 
iie  has  been  riding  and  a  tops  in  front  of  another  oar  going  in  am  nippeaito 
direction  to  the  one  which  he  haa  left  and  is  instantly  kiUei^  ^aimai  ha 
regarded  as  having  axeroised  dne  eaasb  whan  it  does'not  aippaar  ihat  ha 
looked  to  see  whether  any  car  «nm  Approaching  or  paid  a^y  attentiflft 
to  warnings  given  him. 

That  part  of  chapter  140  of  the  statutes  of  Massachasettg 
lor  U)e  jrear  1886,  which  was  considered  by  the  court  in  th* 
opinion  in  ibis  oaaa,  18  as  foJIowa:  ''If,  by  reason  of  the  neg- 
ligence or  earelessnees  of  a  eorporation  operating  a  sAveeinniil- 
way,  or  of  the  unfitness,  or  gross  negli^  nee,  or  carelessness  of 
ito  servants  or  agents  while  engaged  in  its  business,  the  life  of 
A  passenger  ^v  of  a  person,  being  in  the  ezemse  of  due  dili- 
gence and  not  a  paeeenger  in  the  employment  of  anoh  oorpcK 
ration,  is  lost,  the  corporation  ahali  be  liable  in  damages  not 
exceeding  five  thousand  dollars  and  not  less  than  five  bun* 
.dred  dollars,  to  be  asaessed  with  referenoe  to  the  degree  of 
culpability  of  said  corporation  or  of  its  serranto  or. 
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to  be  recovered  in  an  action  of  tort  commenced  within  one 
year  from  the  injury  causing  the  death.'' 

J.  D.  Lang^  for  the  plaintiff. 

M.  F.  Diekin$o%  Jr.  and  W.  B,  Sprout^  tot  the  defendant 

Babxer,  J.  The  plaintiff's  intestate  was  instantly  killed 
on  Warren  Street*  by  an  electric  car,  which,  it  was  testified, 
was  running  at  a  speed  of  fifteen  miles  an  hour.  His  death 
under  such  circumstances  gave  the  plaintiff  a  right  to  main- 
tain  the  action  under  the  statute  of  1886,  chapter  140,  if  when 
killed  he  was  a  passenger,  or  if,  not  being  a  passenger,  he 
was  in  the  exercise  of  due  diligence.  He  had  ridden  as  a  pas- 
aenger  upon  another  car,  which  he  had  left  immediately  be- 
fore be  was  killed.  When  struck,  he  was  walking  across 
Wjirren  Street,  having  taken  one  or  two  steps  from  the  place 
'where  he  had  touched  the  ground  on  leaving  his  car,  and  was 
between  the  rails  of  the  track  on  which  was  the  car  by  which 
he  was  struck.  He  had  not  reached  or  had  time  to  reach  the 
sidewalk  of  Warren  Street,  but  he  had  left  the  car  on  which 
fae  had  been  a  passenger,  and  had  begun  his  progress  on  foot 
across  the  street.  We  are  of  opinion  that  he  was  not  a  pas- 
Benger  when  the  accident  occurred,  and  that  he  ceased  to  be 
a  passenger  when  he  alighted  upon  the  street  from  his  car. 
The  street  is  in  no  sense  a  passenger  station,  for  the  safety  of 
which  a  street  railway  company  is  responsible.  When  a  pas- 
senger steps  from  the  car  upon  the  street,  he  becomes  a  trav- 
eler upon  the  highway,  and  terminates  his  relations  and  rights 
as  a  passenger,  and  the  railway  company  is  not  responsible 
to  hrm  as  a  carrier  for  the  condition  of  the  street,  or  for  his 
safe  passage  from  the  car  to  the  sidewalk.  When  a  common 
carrier  has  the  exclusive  occupation  of  its  tracks  and  stations^ 
and  can  arrange  and  manage  them  as  it  sees  fit,  it  may  be 
properly  held  that  persons  intending  to  take  passage  upon  or 
to  leave  a  train  have  the  relation  and  rights  of  passengers  in 
leaving  or  approaching  the  cars  at  a  station:  Warren  v.  Fitch' 
burg  R.  R.  Co.,  tJ  Allen,  227;  85  Am.  Dec.  700;  McKimiile  v. 
Boston  etc.  R.  R.  Co,,  139  Mass.  542;  Dodge  v.  Boston  etc.  Steam^ 
ship  Co.,  148  Mass.  207,  214;  12  Am.  St.  Rep.  541;  but  one 
who  srtops  from  a  street-railway  car  to  the  street  is  not  upon 
the  premises  of  the  railway  company,  but  upon  a  public  place 
where  he  has  the  same  rights  with  every  other  occupier,  and 
€ver  which  the  company  has  no  control.  His  rights  are  those 
of  a  traveler  iqyon  the  highway,  and  not  of  a  passenger. 
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The  plaintiff,  therefore,  cannot  recover  unless  she  shows  by 
affirmative  evidence  that  the  deceased  was  in  the  exercise  of 
dae  diligence  to  avoid  injury  in  travelling  upon  the  street. 
As  was  said  in  Chaffee  v.  Boston  etc.  R.  R.  Co.^  104  Mass.  108, 
116:  **The  question  of  ordinary  care  is,  in  roost  cases,  even 
where  the  facts  are  undisputed,  a  question  of  fact  which  it  is 
peculiarly  the  province  of  the  jury  to  settle";  but  as  was 
also  said  in  the  same  case:  **  If,  as  a  matter  of  common  knowl- 
edge and  experience,  the  court  can  see  that  upon  all  the  un- 
disputed facts  the  plaintiff  was  not  in  the  exercise  of  ordinary 
care,  and  that  the  injury  he  received  was  in  part  attributable 
to  his  want  of  it,  the  jury  may  be  properly  told,  as  matter 
of  law,  that  he  cannot  recover."     ^*If  the  whole  evidence  in- 
troduced by  the  plaintiff  has  no  tendency  to  show  care  on  his 
part,  but  on  the  contrary  shows  that  he  was  careless,  it  is  the 
duty  of  the  court  to  direct  the  jury,  as  matter  of  law,  to  return 
a  verdict  for  the  defendant ":   Warren  v.  Fitchhurg  R,  R,  Co.^ 
8  Allen,  227,  230;  85  Am.  Dec.  700,  and  cases  cited. 

All  the  material  evidence  bearing  upon  the  question  whether 
the  deceased  was  in  the  exercise  of  due  diligence  is  stated  in 
the  bill  of  exceptions.  In  the  opinion  of  the  presiding  justice 
it  had  no  tendency  to  show  that  tl)e  deceased  was  in  the  ex- 
ercise of  due  care,  and  if  this  view  of  the  evidence  was  correct, 
there  should  be  judgment  on  the  verdict  which  he  ordered. 

The  time  of  the  accident  was  about  half- past  eleven  o'clock 
at  night.  The  car  on  which  the  deceased  was  riding  was  an 
open  car,  drawn  by  horses,  and  going  southerly  on  Warren 
Street,  approaching  Savin  Street,  near  which  he  lived.  The 
car  had  transverse  seats,  and  he  was  sitting  on  the  extreme 
left  of  the  rear  seat.  There  were  two  car  tracks  in  the  street, 
and  his  car  was  on  the  right-hand  track  as  be  rode  southerly. 
Savin  Street  led  off  from  Warren  Street  to  the  left,  and  the 
oar  which  struck  him  was  running  northerly  on  the  track  at 
his  left.  When  the  car  on  which  he  was  riding  had  ap- 
proached within  one  hundred  and  fifty  feet  of  Savin  Street,  the 
conductor  rang  the  bell  for  it  to  stop  at  Savin  Street  There 
was  a  stone  cross-walk  from  Savin  Street  across  Warren  Street 
The  junction  of  these  two  streeis  was  a  regular  stopping- 
place  for  electric  and  horse-cars,  and  was  so  marked  with  the 
usual  posts.  Before  the  car  actually  stopped,  and  when  the 
deceased  was  within  five  or  ten  feet  of  the  cross-walk,  he 
rose  from  his  seat  and  immediately  stepped  off  the  car,  at 
right  angles,  to  the  left.     His  car  had  slowed  up,  but  was  still 
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in  motion  when  he  left  it»  and  he  etepped  in  front  of  another 
ear  going  northerly  upon  the  other  track,  and  was  instantly 
killed.     The  car  on  which  he  had  been  riding  came  to  a  stop 
a  few  feet  farthei^on«    The  car  which  struck  him  was  coming 
down  hill,  and  was  moving  at  a  speed  of  fifteen  miles  an  hour. 
It  was  an  electric  car  of  the  open  pattern,  lighted,  and  crowded 
with  people.     The  gong  of  this  car  was  ringing,  and  the  pas- 
sengers npon  it  were  shouting,  singing,  and  whistling,  and 
making  a  good  deal  of  noise.    The  street  was  straight,  and 
there  was  nothing  except  the  passengers  in  front  of  the  de- 
ceased  as  he  sat  in  his  seat,  to  obstruct  his  view  of  the  ap- 
proaching car  before  he  left  his  seat,  and  nothing  after  he 
rose  to  leave  the  car.    When  he  rose  from  his  seat  and  started 
to  get  off,  two  men,  one  the  conductor,  and  the  other  a  fellow- 
passenger,  who  were  standing  on  the  platform  immediately 
behind  him,  shouted  to  him  to  stop;  but  he  did  not  appear  to 
hear,  and  stepped  off  on  the  street  to  go  across,  and  was  on 
the  other  track,  having  taken  the  first  step  and  being  in  the 
act  of  finishing  the  second  when  he  was  struck.    When  he 
rose  to  leave,  the  dashers  of  the  two  cars  were  opposite  each 
other,  and  when  he  touched  the  ground  the  car  which  struck 
him  was  not  more  than  five  or  six  feet  away.     He  made  no 
reply  to  the  warnings  given  him,  and  did  not  appear  to  hear 
them.      The  testimony   was  that  he  did  not  appear  to  pay 
attention  to  anything,  and  the  witnesses  saw  no  iudication  that 
he  took  any  notice  of  the  approaching  car  or  of  the  warnings 
given;  that  his  movement  in  leaving  was  so  sudden  that  there 
was  only  time  to  shout  to  him,  and  that  he  jumped  from  the 
oar  and  went  right  along.     Without  quoting  at  length  from 
the  testimony,  it  is  sufficient  to  say  that  it  discloses  no  single 
indication  of  the  exercise  of  care  or  caution  on  the  part  of  the 
deceased.    There  is  no  evidence  that  his  senses  were  defect* 
ive,  and  no  suggestion  in  the  testimony  of  any  other  reason 
for  haste  in  leaving  the  car  than  the  fact  that  it  was  near  his 
dedtination.     We  do  not,  of  course,  hold  that  it  is,  as  a  mat- 
ter of  law,  negligent  for  one  to  leave  a  street-car  while  it  is  in 
motion,  or  to  attempt  to  cross  a  street-car  track  without  look- 
to  see  whether  a  car  is  approaching;  but  neither  of  these  acts 
18  evidence  of  due  care,  and  we  cannot  discover  in  the  testi- 
mony reported  any  evidence  that  the  deceased  exercised  care 
or  attention  of  any  kind  or  degree.     On  the  contrary  the  un- 
disputed evidence  shows  that,  in  spite  of  warnings  from  those 
in  his  immediate  vicinity,  he  suddenly,  without  precautioui 
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precipitated  himself  into  a  position  of  great  and  obvioas  dan- 
ger. He  no  doubt  had  a  right  to  expect  that  any  cars  which 
might  be  upon  the  other  traok  would  not  run  at  a  dangerous 
rate  of  speed,  and  would  be  lawfully  managed;  but  this  ex- 
pectation could  not  excuse  him  from  the  exercise  of  all  proper 
care,  and  does  not  relieve  the  plaintiff  from  the  obligation  of 
proving  by  positive  affirmative  evidence  that  the  deceased  was 
in  fact  in  the  exercise  of  due  diligence.  As  there  was  no  such 
evidence,  a  verdict  for  the  defendant  was  rightly  ordered* 
Judgment  on  the  verdict. 

■ 

Nsouoisiros-^CoiiTBiBUTORT— QinsanoH   won  Ooosr   ob  Jubt:    See 
PmpU's  B  ink  ▼.  Morgolofdi,  16  Md.  432;  ante,  403,  and  note. 

KsGuaxNcs—OaDiNART  Cars.  — The  question  of  what  ia  ordinary  eare 
and  what  is  negligence  is  one  exclusively  for  the  jary:  KUUnn  ▼.  Augmtia 
etc  B.  R,  Co.,  19  Oa.  284;  11  Am.  St.  R«p.  410,  and  oete.  Whether »  per- 
son was  in  the  exeroise  of  ordinary  oaie  in  a  particnlar  ease  is  a  qaeatioo  of 
laot  for  the  jury:  ViUage  0/ JefermM  v.  Otapman,  127  Hi.  438;  11  Am.  St. 
Bep.  136,  and  note.  The  question  of  ordinary  care  is  to  be  determined  by 
the  ciroumstances  of  each  ease:  CUy  of  Kiwlty  ▼.  Morte,  40  Kan«  577* 

StRBKT-RaIL ROADS  —  WUBN    CONTRACT    OF    CARfHAGB    TeRMHTAI 

The  contract  of  carriage  by  a  street-railway  terminaiss  when  the 

leaves  the  oar:  Ctittral  B'y  Co,  v.  Pemeoek,  69  Kd.  257;  9  Am.  St.  &ep.  425. 

A  oase  very  eimilar  to  the  leading  ease  is  AisAy  ▼.  PhilacUiphia  Traction 
Ck,  126  Pa.  St.  669,  12  Am.  St.  Rep.  919,  in  which,  as  in  the  leading  case, 
the  plaintiff  in  stepping  eff  one  street-car  was  struck  by  another  going  in 
the  opi  oate  direction,  and  in  which  he  was  nou*snxted  for  negligence  in  not 
keeping  a  proper  look  out  for  snoh  daagera. 


Inqalls  v.  Hobbs. 
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LaiTDLO&D  AMD  Tbvant — Fqbnibhxd  Hoosk,  Warbahtt  ov  CoNDmoir 
or.  — One  who  leta  for  a  short  time  a  house  provided  with  all  fumiih* 
iogs  and  appointments  for  immediate  reatdemM  may  be  euppoaed  to  eea* 
tract  in  reference  te  the  well  underatood  pnrpoae  of  the  hirer  to  nse  it 
m  a  habitation,  and  may  lie  keld  anawarabU  iu  damagea  if  it  is  not  fit 
for  anoh  habitation. 

0.  E.  Smith,  for  the  plaintifik 

W.  F.  Dana,  for  the  defendant 

Knowlton,  J.  This  ie  an  action  to  recover  Ave  hundred 
dollars  for  the  uee  and  ocoopation  of  a  furnished  dwelling* 
lionse  at  Bwampecott,  during  the  sumnier  of  1890.  It  was 
«ubmitted  to  the  superior  court  on  what  is  entitled  an  *' agreed 
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statement  of  evidence,"  by  which  it  appears  that  the  defend^ 
ant  hired  the  premises  of  the  plaintiffs  for  the  season,  as  a 
furnished  house,  provided  with  beds,  mattresses,  matting, 
curtains,  chairs,  tables,  kitchen  utensils,  and  other  articles, 
which  were  apparently  in  good  condition;  and  that  when  the 
defendant  took  possession  it  was  found  to  be  more  or  less  in- 
fested with  bugs,  so  that  the  defendant  contended  that  it  was 
unfit  for  habitation,  and  for  that  reason  gave  it  up  and  de* 
clined  to  occupy  it. 

The  agreed  statement  concludes  as  follows:  '*  If,  under  the 
above  circumstances,  s^d  house  was  not  fit  for  occupation  as 
a  furnished  house,  and,  being  let  as  such,  there  was  an  im- 
plied agreement  or  warranty  that  the  said  house  and  furni* 
tore  therein  should  be  fit  for  use  and  occupation,  judgment  is 
to  be  for  the  defendant,  with  coats;  if,  however,  under  said 
circumstances  said  house  was  fit  for  occupation  as  a  furnished 
house,  or  tliere  was  no  such  implied  agreement  or  warranty, 
judgment  is  to  be  for  the  plaintiffs  in  the  sum  of  five  hundred 
dollars  ($500),  with  interest  from  date  of  writ,  and  co8ts." 
Judgment  was  ordered  for  the  defendant,  and  the  plaintiffs 
appealed  to  this  court. 

The  agreement  of  record  shows  that  the  facta  were  to  be 
treated  by  the  superior  court  as  evidence  from  which  infer- 
ences of  fact  might  be  drawn.  The  only  *'  matter  of  law  ap- 
parent on  the  record  "  whii  h  can  be  considered  on  an  appeal 
in  a  case  of  this  kind  is  the  question  whether  the  judgment  is 
warranted  by  the  evidence:  Pub.  Stats.,  c.  152,  sec.  10;  Churl' 
ton  T.  Donnelly  100  Mass.  229;  Fitzsimmons  v.  Carroll^  123 
Mass.  401;  Old  Colony  R.  R.  Co.  v.  Wilder,  137  Maes.  536; 
Mayhew  v.  Durfee^  138  Mass.  684;  Hecht  y.  Batcheller,  147 
Mass.  335;  9  Am.  St  Rep.  708;  Rand  v.  Hamon,  154  Mass. 
87;  26  Am.  St  Rep.  210. 

The  facts  agreed  warrant  a  finding  that  the  house  was  unfit 
for  habitation  when  it  was  hired,  and  we  are  therefore  brought 
directly  to  the  question  whether  there  was  an  implied  agree- 
ment on  the  part  of  the  plaintiffs  that  it  was  in  a  proper  con- 
dition for  immediate  use  as  a  dwelling-house.  It  is  well 
settled,  both  in  this  commonwealth  and  in  England,  that  one 
who  lets  an  unfurnished  building  to  be  occupied  as  a  dwell- 
ing-house does  not  impliedly  agree  that  it  is  fit  for  habitation: 
Ihktion  V.  Oerrish^  9  Cush.  89;  55  Am.  Deo.  45;  Foster  v.  Peyaer^ 
9  Cush.  242;  57  Am.  Dec.  43;  Stevens  v.  Pierce,  151  Maes.  207; 
SuUon  V.  Temple,  12  Mees.  &  W.  52;  Hart  v.  Windsor,  12  Mees. 
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A  W.  68.   In  the  absence  of  fraud  or  a  covenant,  the  purchaser 
of  real  estate,  or  the  hirer  of  it,  for  a  term  however  short,  takes 
it  as  it  is,  and  determines  for  himself  whether  it  will  serve 
the  purpose  for  which  he  wants  it    He  may,  and  often  does, 
contemplate  making  extensive  repairs  upon  it  to  adapt  it  to 
his  wants;  but  there  are  good  reasons  why  a  different  rule 
should  apply  to  one  who  hires  a  furnished  room  or  a  furnished 
house  for  a  few  days  or  a  few  weeks  or  months.    Its  fitness 
for  immediate  use  of  a  particular  kind,  as  indicated  bj  its 
appointments,  is  a  far  more  important  element  entering  into 
the  contract  than  when  there  is  a  mere  lease  of  real  estate. 
One  who  lets  for  a  short  term  a  house  provided  with  all  fur* 
nishings  and  appointments  for  immediate  residence  may  be 
supposed  to  contract  in  reference  to  a  well  understood  pur* 
pose  of  the  hirer  to  use  it  as  a  habitation.    An  important  part 
of  what  the  hirer  pays  for  is  the  opportunity  to  enjoy  it  with* 
out  delay,  and  without  the  expense  of  preparing  it  for  use.    It 
is  very  difficult,  and  often  impossible,  for  one  to  determine  on 
inspection  whether  the  house  and  its  appointments  are  fit  for 
the  use  for  which  they  are  immediately  wanted,  and  the  doc- 
trine caveat  emptor^  which  is  ordinarily  applicable  to  a  lessee 
of  real  estate,  would  often  work  injustice  if  applied  to  cases 
of  this  kind.     It  would  be  unreasonable  to  hold,  under  such 
circumstances,  that  the   landlord  does  not  impliedly  agree 
that  what  he  is  letting  is  a  house  suitable  for  occupation  in 
its  condition  at  the  time.     This  distinction  between  furnished 
and  unfurnished  houses,  in  reference  to  the  construction  of 
contracts  for  letting  them,  when  there  are  no  express  agree- 
ments about  their  condition,  has  long  been  recognized  in  En- 
gland, where  it  is  held  that  there  is  an  implied  contract  that 
a  furnished  house,  let  for  a  short  time,  is  in  proper  condition 
for  immediate  occupation  as  a  dwelling:  Smith  v.  MarrablSf 
11  Mees.  &  W.  5;    WiUon  v.  Finch-Hatton,  2  Ex.  Div.  836; 
Manchester  Bonded  Warehouse  Co.  v.  Carr^  6  C.  E,  Div.  507; 
Sutton  V.  Temple^  12  Mees.  &  W.  62;  Hart  v.  Windsor^  12 
Mees.  &  W.  68;   Bird  v.  Lord  GreviUe^  1  Cababe  &  B.  317; 
Charaley  v.  Jones,  63  J.  P.  (Q.  B.)  280. 

In  Duiton  v.  Oerrish,  9  Gush.  89,  66  Am.  Dec.  45,  Chief  Jus* 
tice  Shaw  recognizes  the  doctrine  as  applicable  to  furnished 
houses;  and  in  Edwards  v.  McLean^  122  N.  Y.  802;  Smith  v. 
Marrable^  11  Mees.  and  W.  5,  and  Wilson  v.  Fineh^Haiton^  2 
Ex.  Div.  336,  cited  above,  are  referred  to  with  approval,  al« 
though  held  inapplicable  to  the  question  then  before  the  court 
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See  Clever  t.  WtOoughby,  7  Hill,  88;  FrantUn  r.  Brawn,  118 
JS.  Y.  110;  16  Am.  St.  Rep.  744. 

We  are  of  opinion  that  in  a  leaae  of  a  completely  furnished 
dwelling-house  for  a  single  season,  at  a  summer  watering  place, 
there  is  an  implied  agreement  that  the  house  is  fit  for  habita« 
tion,  without  greater  preparation  than  one  hiring  it  for  a  short 
time  might  reasonably  be  expected  to  make  in  appropriating 
it  to  the  use  for  which  it  was  designed. 

Judgment  affirmed.  

Lamblqbb  axd  Tbrant — Imflfed  Cotsfants.— Tber«  is  nooorenanl 
implied  in  the  dsmise  of  a  furnished  hoose  for  immediate  use  m  a  reeidenoe, 
that  it  is  raasoiiahly  fit  for  habitation:  FrankUn  r.  Broum,  118  N.  Y.  110| 
16  Am,  St.  Repb  14^  and  note  with  oases  disoussing  implied  oorenante  in 
die  lease  of  honaes.  See  note  to  Foiier  t.  Peyier,  57  Am.  Deo.  45;  note  to 
Ontuk  ▼•  nwk,  92  Am.  Dea  850,  and  nnmerona  oases  oited  in  the  oipinion. 


Flummeb  V.  Dill. 

•    pM  MAmAGHuann,  426.] 

Idonma,  Durr  ov  Lavd-ownkr  to.  —  The  owner  of  land  or  of  a  Imilding 
does  not  owe  to  persons  ooming  there  for  their  own  conirenienoe  or  aa 
mere  lioenseeo  the  dnty  of  keeping  it  in  a  safe  oondition. 

LiDUiSKi  vroN  Pbbmibbii,  Who  is.  ~-  One  who  goes  to  a  building  for  hit 
own  eonvenience  to  inquire  about  a  matter  whioh  oonoema  himself 
alone  and  not  for  the  purpose  of  transacting  with  any  oooupant  any 
kind  of  business  in  which  such  oooupant  was  engaged,  nor  in  the  trans* 
action  of  any  kind  of  business  for  which  the  building  was  used  or  de« 
signed  to  be  used,  is  a  mere  licensee,  and  cannot  recover  for  injuries 
leceiTod  from  the  unsafe  or  dangerous  oondition  of  the  premises. 

C  W,  Bartlett  and  E.  R.  AnderBon,  for  the  plaintiff. 
/.  D.  BaU^  for  the  defendant 

Knowlton,  J.  If  we  assume  that  it  was  the  duty  of  the 
defendant  to  keep  the  entrance,  stairway,  and  halls  of  his 
building  reasonably  safe  for  persons  using  them  on  an  invita* 
tian  express  or  implied,  and  if  we  further  assume  that  he 
negligently  permitted  them  to  be  unsafe,  and  that  his  negli- 
gence caused  the  injury  to  the  plaintiff,  and  that  she  was  in 
the  exercise  of  due  care,  —  some  of  which  propositions  are  at 
least  questionable,  —  we  come  to  the  inquiry  whether  the 
plaintiff  was  a  mere  licensee  in  the  building,  or  was  there  by 
the  defendant's  implied  invitation. 

She  did  not  go  there  to  transact  with  any  occupant  of  the 
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building  any  kind  of  businesa  in.  which  he  wa0  engaf^,  or  in 
the  transaction  of  which  the  building  wa*  used  or  designed  tof 
be  used.  She  woe  in  search  of  a  servant;  and  flir  h«r  <nrn 
convenience  she  went  there  to  inquire  about  a  matter  which 
concerned  herself  alone. 

It  has  often  been  held  that  the  owner  of  land  or  a  buildin|^ 
who  has  it  in  charge,  is  bound  to  be  careful. and  diligent  in 
keeping  it  safe  for  those  who  come  there  by  hid  invitation^  ex* 
press  or  implied,  but  that  he  owes  no  such  duty  to  those  who 
come  there  for  their  own  convenience,  or  as  mere  licensees: 
Sweeny  v.  Old  Colony  etc.  R.  R.  Co.,  10  Allen,  368;  87   Am. 
Dec.  644;  Metcalfe  v.  Cunard  Steamship  Co.^  147  Mass.  66; 
Gordon  v.  Cumminge^  152  Mass.  513,  23  Am.  St  Rep.   846. 
One  who  puts  a  building  or  a  part  of  a  building  to  use  in  a 
business,  and  fits  it  up  so  aa  to  show  the  use  to  which  it  is 
adapted,  impliedly  invites  all  persons  to  come  there  whose 
coming  is  naturally  incident  to  the  prosecution  of  the  husi- 
ness.     If  the  place  is  open,  and  there  is  nothing  to  indicate 
that  strangers  are  not  wanted,  he  impliedly  permits   and 
licenses  persons  to  come  th  re  for  their  own  convenience  or  to 
gratify  their  curiosity.     The  mere  fact  that  premises  are  fitted 
conveniently  for  use  by  the  owner  or  his  tenants,  and  bj  those 
who  come  to  transact  such  business  as  is  carried  on  there, 
does  not  constitute  an  implied  invitation  to  strangers  to  come 
and  use  the  place  for  purposes  of  their  own.    To  such  persons 
it  gives  no  more  than  an  implied  license  to  come  for  any 
proper  purpose. 

It  is  held  in  England  that  one  who  comes  on  an  express 
invitation  to  enjoy  hospitality  as  a  guest  must  take  the  house 
as  he  finds  it,  and  that  his  right  to  recover  for  an  injury 
growing  out  of  dangers  on  the  premises  is  no  greater  than 
that  of  a  mere  licensee:  Southcote  v.  Stanley^  1  Hurl.  &  N. 
247.  The  principle  of  the  decision  seems  to  be  that  a  guest^ 
who  is  receiving  the  gratuitous  favors  of  another,  has  no  such 
relation  to  him  as  to  create  a  duty  to  make  the  place  where 
hospitality  is  tendered  safer  or  better  than  it  is.  It  is  well 
settled  there  that  to  come  under  an  implied  invitation,  as  dis* 
tinguished  from  a  mere  license,  the  visitor  must  come  for  a 
purpose  connected  with  the  business  in  which  the  occupant  is 
engaged,  or  which  he  permits  to  be  carried  on  there.  Tiiere 
must  at  least  be  some  mutuality  of  interest  in  the  subject  to 
which  the  visitor's  business  relates,  although  the  particular 
thing  which  is  the  object  of  the  visit  may  not  be  for  the  ben- 
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cAl  of  the  occupant:  Pollock  on  Torts,  417;  Eclmei  ▼•  Norths 
BOiUm  R%  L.  R.  4  Bz.  254;  L.  R.  6  Bz.  123;  Whits  v.  France^ 
S  a  P.  DiT.  808;  Burchdl  ▼.  Hickis$on,  50  L.  J.  Q.  B.  101. 

The  rule  in  regard  to  an  implied  invitation  to  places  of 
bnsineaa  is  held  with  equal  strictness  in  New  York.  In  Lar^ 
moM  r.  Orovtn  Paint  Iron  Co.,  101  N.  Y.  891, 64  Am*  Rep.  718» 
it  was  decided  that  a  person  who  entered  oo  the  defendant's 
premises  to  see  if  the  defendant  would  give  hira  employment 
was  a  mere  licensee,  and  that  the  defendant  was  not  liable 
to  him  for  an  injorj  caused  by  the  unsafe  condition  oi  the 
place.  The  diligence  of  counsel  and  an  extended  examination 
of  the  authorities  have  failed  to  bring  to  our  attention  any 
case  ia  which  the  owner  or  occupant  of  a  place  fitted  up  for 
ordinary  use  in  business  has  been  held  by  the  condition  o/ 
his  premises  impliedly  to  invite  persons  to  come  there  for  a 
porpose  in  whieh  the  occupant  had  no  interest,  and  which  had 
no  connection  with  the  business  actaaUy  or  apparently  carried 
en  there.  Precisely  how  far,  under  all  circumstances,  an 
implisd  invitation  extends,  in  reference  to  the  persons  to  be 
included  in  it,  has  not  been  the  subject  of  very  full  considera« 
tion  in  this  commonwealth,  and  is  hardly  capable  of  exact 
statement;  but  in  many  cases  there  is  language  indicating 
that  the  invitation  extends  only  to  those  who  come  on  busi- 
ness connected  with  that  carried  on  at  the  place,  and  for  the 
transaction  of  which  the  place  is  apparently  intended.  In 
Severy  v.  Niekerean^  120  Mass.  306,  21  Am.  Rep.  514,  Mr. 
Justice  Devens  says:  '^  There  is  no  duty  imposed  upon  an 
owner  or  occupant  of  premises  to  keep  them  in  a  suitable 
condition  for  those  who  come  there  for  their  own  convenience 
merely,  without  any  invitation,  either  express  or  which  may 
foirly  be  implied  from  the  preparation  and  adaptation  of  the 
premises  for  the  purposes  for  which  they  are  appropriated.** 
In  Marwedd  v.  Oookj  154  Mass.  235,  236,  we  find  this  language: 
''The  general  duty  which  the  defendants  owed  to  third  per^ 
sons,  in  respect  to  the  passages  of  the  building,  is  well  ex* 
pressed  in  the  instroctions  to  the  jury  at  the  trial:  '  If  the 
defendants  leased  rooms  in  the  building  to  different  tenants, 
msrving  to  themselves  the  control  of  the  halls,  stairways,  and 
elevator,  by  and  through  which  access  was  to  be  had  to  these 
rooms,  and  the  general  lighting  arrangements  of  those  pas- 
sages, then  the  defendaats  were  bound  to  take  reasonable  care 
that  such  approaches  wess  eafo  and  suitable  at  all  times  and 
for  all  persons  who  were  lawfully  using  the  premises,  and 
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using  due  care,  so  far  as  they  ought  to  have  reasonably  antiei* 
pated  0uob  use  as  involved  in  and  necessarily  arising  out  of 
the  purposes  and  business  for  which  said  rooms  were  leased.'" 
Id  Learoyd  y.  Godfrey,  188  Mass.  815,  828,  the  plaintiff;  a 
police  officer,  was  expressly  invited  to  the  premises  by  a 
daughter  of  the  occapant  to  arrest  an  intoxicated  person  who 
was  making  disturbance  in  the  house.  In  OurtU  v.  KHey,  153 
Mass.  128,  no  question  was  considered  or  clearly  raised  about 
the  invitation  to  the  plaintiff.  In  Davis  v  Central  Congrega* 
iional  Soe.,  129  Mass.  367,  87  Am.  Rep.  368,  the  plaintiff  went 
to  the  defendant's  church  under  an  express  invitation  author- 
ised by  the  defendant,  and  the  object  of  her  visit  was  among 
those  contemplated  by  the  defendant  when  the  building  was 
erected.  The  language  used  in  the  oases  in  this  common, 
wealth  and  in  other  states  indicates  that  the  rule  in  regard  to 
the  extent  of  the  invitation  implied  from  the  preparation  of 
property  for  use  in  business  is  the  same  here  as  laid  down  in 
the  cases  above  cited  from  the  courts  of  New  York  and  of 
England:  Stpeeny  v.  Old  Colony  etc.  R.  R.  Co.,  10  Allen,  868; 
87  Am.  Dec.  644;  Ellutti  v.  Pray,  10  Alien,  878;  87  Am.  Deo. 
658;  Carleton  v.  Franconia  Iron  and  Steel  Co.,  99  Mass.  216; 
Metcalfe  v.  Cunard  Steamship  Co.,  147  Mass.  66;  Heinlein  v. 
Boston  eU.  R.  R.  Co.^  147  Mass.  136;  9  Am.  St.  Rep.  676; 
Reardon  v.  Thompson,  149  Mass.  267;  Gordon  v.  Cummings, 
162  Mass.  518;  28  Am.  St  Rep.  846;  CuHis  v.  KiUy,  153 
Mass.  128;  Stevens  v.  Nichols,  155  Mass.  472;  Camj^peU  v. 
PoHland  Sugar  Co.,  62  Me.  552;  16  Am.  Rep.  503;  Parker  v. 
Portland  Publishing  Co.,  69  Me.  178;  81  Am.  Rep.  262. 

In  Low  V.  Grand  Trunk  Ry  Co.,  72  Me.  818,  89  Am.  Rep. 
881,  it  was  held  that  the  owner  of  a  wharf  was  liable  to  a 
custom-house  officer,  who  was  upon  it  in  the  performance  of 
his  duty  to  prevent  smuggling  in  the  night-time,  for  an  injury 
resulting  from  a  defective  condition  of  the  whart  The  offi« 
cer  was  there  to  prevent  unlawful  conduct  in  connection  with 
the  business  carried  on  at  the  wharf  with  the  consent  of  the 
owner,  and  the  owner  might  fairly  be  supposed  to  anticipate 
and  desire,  and  impliedly  to  invite,  his  presence  there  to  pro- 
tect the  defendant's  property  from  those  who  would  unlaw- 
fully use  it.  Neither  the  decision  nor  the  cases  cited  in  the 
opinion,  when  carefully  examined,  will  be  found  to  give  any 
countenance  to  the  view  that  one  who  visits  a  building  for  a 
purpose  not  connected  with  the  use  for  which  the  building 
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was  fitted,  or  to  which  it  is  put,  is  impliedly  invited  to  come 
there. 

There  is  a  class  of  cases  to  which  Sweeny  v.  Old  Colony  etc. 
B.  S.  Co.^  10  Allen,  868,  87  Am.  Deo.  644,  and  Holmee  r. 
Drew,  161  Mass.  578,  belong,  which  stand  on  a  ground  pecu- 
liar to  themselves.  Thej  are  where  the  defendant  by  his 
conduct  has  induced  the  public  to  use  a  way  in  the  belief 
that  it  is  a  street  or  public  way  which  all  have  a  right  to  use, 
and  where  they  suppose  they  will  be  safe.  The  inducement, 
or  implied  invitation,  in  these  cases,  is  not  to  come  to  a  place 
of  business  fitted  np  by  the  defendant  for  traffic,  to  which 
those  only  are  invited  who  will  come  to  do  business  with  the 
occupant,  nor  is  it  to  come  by  permission,  or  favor,  or  license, 
but  it  is  to  come  as  one  of  the  public  and  enjoy  a  public  right, 
in  the  enjoyment  of  which  one  may  expect  to  be  protected. 
The  liability  in  such  a  case  should  be  co-extensive  with  the 
inducement  or  implied  invitation. 

Decisions  of  the  same  kind  have  been  made  in  New  York 
and  New- Jersey,  which  are  clearly  distinguishable,  and  which 
have  been  distinguished  on  perhaps  not  very  satisfactory 
grounds,  from  implied  invitations  growing  out  of  the  prepa- 
ration of  one's  place  of  business  for  use  by  his  patrons:  Barry 
V.  New  York  Central  etc.  R  R.  Co.,  92  N.  Y.  289 ;  44  Am.  Rep. 
877;  Vanderbeek  v.  Hendry,  34  N.  J.  L-  467,  471. 

On  the  facts  of  the  case  before  us,  we  are  of  opinion  that 
the  plaintifiT  was  a  mere  licensee  in  the  defendant's  building, 
and  that  the  rulings  at  the  trial  were  correct. 

Exceptions  overruled. 

Is  tlio  rabaaqneni  oaaa  of  ITari  r.  CoUf  16S  Mass.  475,  ■omewhat  dinflar 
^uttioiia  war*  prosented  to  tha  oonri  for  daoiaioo  and  wara  deoided  in  tho 
aame  mannar  aa  in  tha  prinoipai  oaaa.  Tha  dafendant  laaaed  a  bnilding  con* 
Mating  of  aereral  tanemanta,  tha  outoida  ateps  of  which  wara  ased  in  common 
M  a  maana  of  aooaaa  by  tha  aeraral  tanants,  and  tha  oonrt  regarded  the  da- 
fendtnt  aa  haying  a  dnty  to  kaep  thaaa  atapt "  in  a  reasonably  safe  condition 
for  the  nae  of  har  tenanta  and  of  other  persona  using  them  by  her  invitation^ 
•zpreas  or  implied."  Tha  plaintiff  attended  a  wake  in  one  of  the  tenementa 
*nd  when  coming  therefrom  waa  injured  while  passing  down  the  steps,  from 
a  defect  therein  arising  from  tha  negligence  of  the  defendant.  There  waa  no 
evidence  tending  to  show  that  the  decedent  whose  wake  was  thns  attended 
"was  aa  aoquaintaaoa  of  tha  plaintiff,  or  that  she  was  expressly  invited  to 
tite  wake,  or  that  aha  waa  in  any  way  related  to  any  of  tha  oocupanta  of  tha 
^•e."  In  datarmining  that  the  plaintiff  was  a  mere  licensee  and  as  such 
^0^  entitled  to  rocovar,  tha  court  aaid:  — 

*'Ia  PhmuMT  T.  Dik,  166  Mass.  426,  82  Am.  St.  Rep.  463,  wa  considered 
^•ome  length  tha  qnaatioa  whether  an  owner  of  real  aetata  fitted  np  for  uaa 
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In  btttiiww  b  liabb  f«r  ite  snsafe  aooditiaa  !•  «oa  wLai^dm  tlma^B 
B«is  of  hU  own  not  oonaectod  with  the  bntineM  actually  or  apparently 
ried  on  there,  and  it  was  held  that  each  a  person  is  a  mere  licensee,  to  whom 
the  owner  owes  no  farther  duty  than  to  refrain  from  patting  tnipo  «r  pit- 
falk  in  hia  w^,  and  from  aaglignntly  doing  injariona  acts  to  hm  prejudicn. 
Wo  have  now  to  eonaidor  how  far  aa  owner  of  a  dwelling-honao  ia  liabla  for 
ili  oondition  to  one  who  oomes  there  without  express  invitation,  and  not  Cor 
the  tranaaotion  of  any  kind  of  business  carried  on  by  any  of  the  ocenpants, 
and  also  what  should  be  deemed  an  implied  invitation  in  a  caoe  of  that  kind. 
The  defendant  is  liable  to  a  riutor  of  the  tenant  ior  the  oonditiaa  «f  the 
steps,  if  the  tenant  himself  would  hare  beeo  liable  had  the  atepe  been  in* 
eluded  in  the  tenement  let,  and  not  otherwise.     It  seems  clear  that  one 
coming  to  a  dwelling-house  to  do  business  in  which  he  alone  is  interested 
eannot  ezpeot  a  warmer  welcome,  or  claim  greater  care  for  his  safety,  than 
if  he  went  for  the  same  purpose  to  the  place  of  bodinesa  of  the  oeeapaot^     In 
either  case  he  is  a  mere  licensee.     In  preparing  aoenvenient  entrauoe  to  his 
house,  one  does  not  invite  there  pedlers,  book  agents,  and  others  who  come 
■olely  for  their  own  convenience  or  profit.     So  far  as  they  are  concerned,  his 
preparation  of  his  premises  for  travel  is  an  indiffervat  act.     It  has  no  such 
relation  to  them  aa  it  has  to  those  who  come  to  do  bnninnsa  which  ho  cairiss 
on  there.     The  indacement,  invitation,  and  implied  repreaentaiion  of  aafety 
which  he  hoids  out  to  the  latter  ia  not  for  them*  and  the  law  imp<iaea  no 
affirmative  obligation  and  creates  no  active  duty  to  tho^e  who  come  as  voU 
nnteers.     He  merely  gives  them  free  license  and  permission  to  use  hia  prem* 
ises,  and  impliedly  agrees  that  he  will  not  sot  tmps  for  them,  or  wvonghilly 
do  anything  to  their  injury;  but  ia  general  ttn^  muot  take  hia  promissa 
M  they  find  them. 

*'  How  far  an  implied  invitation  is  held  out  under  all  conceivable  circnm* 
■tances,  and  whether  an  implied  invitation  to  come  as  a  guest  for  friendly 
intercourse  can  create  a  liability  greater  than  that  to  an  ordinary  ItceiHeei 
it  ia  not  easy  to  decide^  No  case  in  this  oonntry  involving  theee  qnestious 
has  been  brought  to  our  attention.  In  SimUteoU  v.  SttuUiy,  1  HuaL  k  N.  247, 
it  ia  said  in  substance  that  the  liability  of  an  owner  of  a  dwelliiig-hoase  to 
a  visitor  who  ia  there  on  his  express  iavitaton  is  no  greater  than  that  to  a 
licensee.  The  ground  taken  by  Chief  Baron  Pollook  and  his  associatea  eeems 
to  be,  that  a  guest,  gratuitously  enjoying  hospitality  by  express  invitation 
st  the  house  of  his  friend,  must  be  presumed  to  kav«  •ceoptad  thoinvitatiott 
with  an  understanding  tbct  he  is  to  enjoy  only  anch  tbings-ae  h«  haat  pea* 
•essea,  and  that  to  suoh  a  guest  the  host  owm  no  legal  dnty  to  faraiah  hia 
with  anything  better  than  he  has  for  himseU.  In  the  late  caao  of  Iwdmrmmr 
T.  Domes,  L.  R.  1  O.  P.  274,  Willes,  J.  treats  a  gneat  aa  a  man  lioeDses, 
and  says,  on  pages  287,  289,  that  tbe  protection  in  ordinary  osaoa  dapeadi 
'  upon  the  fact  that  the  customer  has  ooae  into  the  ofaop  ia  pnrsnaoea  of  a 
tacit  invitation  given  by  the  abopkeeper  with  a  view  to  boaineaB  whiok  aoi^ 
corns  himself.  .  .  .  The  class  to  which  the  eaatoomr  belongainolndaa  ps^ 
sons  who  go  not  at  mere  Yoluateers,  or  lioenseea,  or  giiaats,  er  aarvatnta,  or 
persons  whose  omployment  is  such  that  danger  may  ha  oonaidsrad  «i  hsr- 
gained  for,  bnt  who  go  upon  bnsiness  which  oonoerns  tbo-oosuptas^  and  apon 
his  invitation,  oxpresa  or  implied.'  In  Pollook  oa  Torts,  at  pago  <17,  the 
author  says:  *  With  regard  to  the  person,  one  aoqoirea  tfaia  right  to  aalety 
by  being  upon  the  spot,  or  engaged  in  work  oa  or  aboat  the  pnupaity  wfaess 
oondition  is  in  question,  in  the  course  of  any  hnsinesa  la  wfaioh  tbe  ooeapier 
has  an  interest'     In  Oampbell  on  Negligenoe,  «t  page  M^  •&  W.,  ■  ttaii 
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ttofament:  'InTitatioo,  therefore,  in  the  technical  lense  of  the  word  m 
employed  in  this  dast  of  eases,  differs  from  inritation  in  the  ordinary  sense 
—  implying  the  relation  between  host  and  gnest.  In  the  case  of  host  and 
gncst,  it  would  be  tboogfat  hard  that  the  hospitality  of  the  former  shoald  ex- 
pose him  to  the  responsibilitiee  implied  by  business  relations.  The  guest 
must  take  the  premises  as  he  finds  them,  with  any  risk  owing  to  their  disre- 
pair; aithongh  the  host  is  bound  to  warn  his  guest  of  any  concealed  danger 
upon  the  premises  known  to  himself.' 

'*It  seems  to  be  the  rule  in  England,  that  an  ordinary  guest  in  a  dwelling- 
bouse,  aithongh  expressly  inrtted,  has  no  greater  rights  than  a  licensee. 

""The  eaee  at  bar  does  not  require  ns  to  decide  whether  that  rule  should  be 
spplied  in  Maasaohusetta,  for  the  plaintiff  was  not  on  the  defendant's  prem- 
ises under  an  invitation,  express  or  implied.  We  have  already  said  that  the 
same  rule  should  be  applied  to  one  visiting  a  dwelling-house  out  of  curiosity, 
or  for  his  own  eonFonienoe,  as  if  his  visit  were  to  a  shop  or  other  place  of 
business.  We  do  not  dombt  that  such  relations  of  friendship,  or  of  social 
intimacy,  may  exist  between  individuals  as  to  warrant  a  finding  of  an  im- 
plied invitation  to  come  as  a  friend  at  any  time,  and  that  one  in  such  relation 
visiting  his  friend  would  have  the  same  rights  as  if  expressly  invited,  what- 
ever those  rights  may  be. 

**  Under  the  doctrines  abeve  stated,  the  plaintiff  b  forced  to  contend  that 
whenever  a  wake  is  held  there  is  an  implied  invitation  to  every  one  of  tlie 
same  nationality  and  religion  as  the  deceased  person  to  attend  it  What- 
ever ground  there  may  be  for  holding  that  there  is  an  invitation  to  relativAS 
er  near  frienda^  there  is  no  evidence  to  warrant  the  applioation  of  such  a 
rule  in  this  ease;  and  there  is  no  evidence,  and  tiiere  are  no  facts  of  common 
knowledge  to  support  it  in  reference  to  strangers.  It  may  be  true  that 
strangers  to  a  decMued  person  and  to  his  family  sometimes  go  to  a  dwelling- 
hoQ^  and  attend  his  wake  or  his  funeral;  but,  in  the  absence  of  clear  proof 
to  snppoFt  the  oontrary  view,  it  must  be  held  that  such  persons  are  mere 
licensees,  and  that  the  family  of  a  deceased  person,  in  having  a  funeral  or 
wake  in  their  dwelling-honse,  do  not  invite  the  whole  world  to  come  there. 
**In  the  present  oase  there  was  no  evidence  to  warrant  the  submission  to 
the  jury  of  the  question  whether  the  plaintiff  was  on  the  defendant's  prem- 
iMS  nailer  an  implied  invitation,  and  the  ruling  that  the  defendant's  lia- 
bility efxtended  to  aU  persons  lawfully  on  the  premises  was  too  broad.  For 
these  reasons  there  must  be  a  new  trial ":  Hart  v.  CoiU,  150  Mass.  477. 

A  somewhat  similar  case  is  that  of  0*Gonnorr»  lUinoM  CenL  R,  /?.  Co,,  44 
La,  Ann.  339,  in  which  a  recovery  waa  sought  against  the  defendant  com- 
pany en  aocount  of  injuries  received  by  a  child  while  playing  on  its  premises, 
from  eertain  eo%l  dumps  or  oars  of  a  peculiar  oonstruction  there  situate 
and  which  were  indoeed  by  a  fence,  through  openings  in  which  children. 
were  in  the  habit  of  entering  for  the  purpose  of  playing.     The  evidence^ 
however,  tended  to  show  that  the  defendant  had  exercised  considerable 
diligence  in  attempting  to  keep  its  fence  doeed  so  as  to  prevent  intrusion  on. 
ite  pvsmise^  and  that  its  agents  and  employees  had,  in  numerous  instances, 
driven  children  away  from  the  premises,  and  tfcat  they  exercised  eonsider-. 
able  diligenoe  in  keeping  children  ont  of  tlie  yards  and  away  from  the- 
ae'f^borhood  in  which  the  accident  occurred.     The  jury  returned  a  verdid 
in  favor  of  the  plaintiff,  but  the  judgment  founded  upon  such  verdict  wa» 
re\'er3ed  i^  thn  appellate  oourt  in  an  opinion  which,  so  far  as  material,  ia 
as  follows:  *- 
**  The  law  of  this  case,  aa  developed  by  the  facts  recited,  may  be  briefly 
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•tated:  'Tt  is  fonnded  on  the  law  of  damages  ex  deRcio,  as  annonnced  in  the 
oode,  which  declares  that  *' every  act  whatever  of  man  that  causes  damages 
to  another,  obliges  him,  by  whose  fault  it  happened,  to  repair  it":  Rnss.  k 
R.  CS.  C  2315.  "Every  person  is  redpuubibie  for  the  dauiage  he  occasiuns, 
not  merely  by  his  act,  but  by  his  negligence  ....  or  his  want  of  skiU**: 
Rnss.  &  R.  C.  C.  23IG.     It  is  founded  on  fault  or  neglect.' 

"A  distinguished  author,  in  a  treatise  on  negligence,  says:  'It  is  enough 
to  say  now  that  a  possessor  of  lauds  or  tenements  is  not  at  liberty  ....  to 
plant  in  them  dangerous  instruments  which  may  seriously  injare  trespass- 
ers, but  he  is  under  no  duty  to  keep  his  prem.ses  in  a  safe  condition  (or  oth- 
ers than  those  whom  he  invites,  and  therefore  he  is  not  liable  to  tre^paseen 
for  injuries  they  may  receive  from  defects,  not  amounting  to  traps,  in  such 
premises 't  Wharton  on  Negligence,  sees.  344,  821. 

**  Again  he  says:  '  If  a  person  allows  a  dangerous  place  to  exist  in  prem- 
ises oconpied  by  him*  he  will  be  responsible  for  injury  caused  thereby  to 
any  other  person  entering  upon  the  premises  by  his  invitation  or  procure- 
ment, express  or  implied,  and  not  notified  of  the  danger,  if  the  person  in- 
jured is  in  the  use  of  due  care ':  Wharton  on  Negligence,  seo.  826,  citing 
Coombi  T.  New  Bedford  Co,^  102  Mass.  672;  8  Am.  Rep.  606;  Wharton  on 
Negligence,  sec  360. 

''To  such  a  case,  the  rale  do  utere  tuo,  etc.,  applies.  With  referenoe  to 
children  of  tender  years,  it  may  be  conceded  that  they  proceeded  with  due 
care,  but  can  it  be  said  that  the  condition  of  defendant's  fence  operated  as 
an  'invitation  or  procurement^  express  or  implied}'  «• 

"  Upon  this  precept  another  important  rule  has  been  formulated  by  that 
author,  viz.;  'The  owner  of  land  or  other  property  may  properly  inolosa 
dangerous  machinery  on  [his]  own  premises,  such  machinery  being  an  essen- 
tial industrial  factor.  •  •  •  •  Hence  comes  the  well  established  rule  that  a 
trespasser  who  meddles  with  an  instrument  in  itself  dangerous,  eannot  re- 
cover damages  for  the  injuries  his  meddlesomeness  has  brought  on  himself 't 
Wharton  on  Negligence,  sec.  347. 

"  But  the  author  says  further:  '  So  with  regard  to  leaving  a  dangerous  im- 
plemeut  on  a  thoroughfare.  It  is  negligence  to  leave  such  an  instrument  on 
a  place  of  public  access,  where  persons  are  expected  to  be  constantly  passing 
and  repassing,  and  where  persons  are  not  required  to  be  on  their  guard,  or 
where  children  are  accustomed  to  play;  but  it  is  not  negligence  to  leave  such 
an  instrument  in  a  private  inclosure  which,  from  its  very  privacy,  exoludea 
the  public  and  puts  on  their  guard  all  who  enter ';  Wharton  on  Negligenoe, 
sec.  112,  citing  Railroad  Co,  v.  Stoui,  17  Wall  667. 

'*  And  in  referring  to  that  case,  the  author  speaks  of  the  prinoiple  therein 
announced,  thus:  'It  was  held  that  the  company  was  liable  for  damages 
sustained  by  a  boy  when  playing  with  a  turn-table  left  by  the  company  un- 
guarded and  unlocked  on  its  own  grounds,  it  being  shown  that  the  boys  of 
the  neighborhood  were  in  the  habit  of  resorting  to  the  place  for  play,  and 
that  this  was  known  to  the  company ':  Wharton  on  Negligenoe,  seo.  860. 

"A  parallel  case  is  cited  from  Lane  r,  Atlantic  Worit,  111  Mass.  136. 
These  various  citations  from  this  justly  celebrated  author,  which  are  predi- 
oated  on  the  established  jurisprudenoe  of  the  country,  are  quite  sufficient  te 
show  that  the  instant  case  does  not  disclose  the  defendant's  negligenoe  as 
matter  of  law;  for  if  little  boys  did  resort  to  the  defendant's  premises  for 
purposes  of  amusement  and  play  habitually,  it  was  eertainly  against  the 
defendant's  wishes  and  over  its  agents'  and  amployees'  protestSi  made  re- 
peatedly although  ineffectually* 
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**  Kotwithttanding  Hm  tooe  of  iht  omnpany,  inoloiing  tha  dangeroiis  ooal* 
dnmpi  and  wheels  wai  freqaanily  opao  in  plaoea,  poiaiblj  for  a  greatar 
laogth  of  ttina  than  it  ahoold  hara  baen  allowod  to  raouun  opan,  yat  tbaaa 
opaniogi  wara  not  oecaiionad  by  tha  oompaay '•  amployaaa  or  panona  holdmg 
•van  ^ttad  ooatractual  ralationa  with  it;  but  tbay  wara  ooeationad  by  aota  of 
traipassera  upon  their  prirata  groonda. 

*'  And  tha  proof  is  clear  that  the  agents  and  amployaas  exareised  ordinary 
care  in  its  safa-kaaping.  They  need  timely  and  rapeatad  afforta  to  keep  tha 
Apartnrea  oloaad.  Tha  dhildran  wara  repeatedly  warned  against  tha  danger 
and  driven  away;  and  on  mora  than  ona  occasion  they  wara  palled  off  of 
the  fenoa. 

''Mr.  Hntchioson  annonnces  the  general  mle  to  be  that  railroad  oompaniea 
ara  not  placed  nnder  the  *  same  degree  of  obligation  as  to  cara  and  dili« 
Kanci^  to  gnard  against  injuriea  to  atrangers,'  as  they  ara  to  thoaa  with 
whom  they  have  contractoal  relations!  for,  with  regard  to  the  former,  their 
*duty  is  governed  by  the  general  principle  of  law,  that  every  one  is  obliged, 
npon  consideration  of  humanity  and  justice,  to  conform  his  conduct  to  the 
rights  of  others,  and  in  the  prosecution  of  his  lawful  business  to  use  every 
reasonable  precaution  to  avoid  their  injury 's  Hutchinson  on  Carriers,  p.  447. 

*' And  this  rule  haa  been  sanctioned  in  many  cases:  Snyder  r^  NaUhm  etc 
i?.  i?.  C(K,  42  La.  Ann.  302;  Lott  v.  New  Orleans  etc  B,  B.  Co.^  37  La.  Ann. 
837;  65  Am.  Rep.  500;  Hoag  v.  Lake  Share  etc  R.  B.  Co.,  85  Pa.  St.  293; 
S7  Am.  Rep.  653;  Cauley  v.  Pittsburgh  etc  R'y  Oo.^  98  Pa.  St.  500;  Wharton 
cm  Negligenoi^  sees.  300,  301;  Thompson  on  Carriers,  344,  345;  Beam  v. 
8L  Charlee  etc.  B.  B.  Co.,  34  La.  Ann.  160;  Montfori  v.  SchmkU.  86  La. 
Ann.  750;  Beary  v.  LauiwiUe  etc  B'y  Co.,  40  La.  Ann.  32;  8  Am.  St.  Rep. 
497.  To  this  rule  the  case  of  Westerfield  v.  Lei^  Bros.,  43  La.  Ann.  67, 
does  not  apply;  for  in  that  case  the  negligence  of  the  defendants  waa  fully 
aatablished  by  their  having  left  a  heavy  iron  roller,  with  two  mules  attached 
thereto^  unattended  by  a  driver,  on  an  open  public  street,  — -  the  mules  not 
faatened,  and  the  wheels  of  the  roller  unlocked.  The  aggravated  question 
in  that  case  was,  whether  the  child,  who  waa  mortally  injured,  was  of  suffi- 
eiant  age  and  discretion  to  have  been  guilty  of  contributory  fault, 

*'The  general  mle  aa  announced  by  Mr.  Wharton,  that  '  there  is  no  duty 
imposed  npon  the  owner  or  occupant  of  premises  to  keep  them  in  a  suitable 
condition  for  those  who  come  there  for  their  own  convenience  merely,  with* 
out  any  invitation,  either  express  or  which  may  fairly  be  implied '  from  tha 
aurrounding  oircnmstances,  haa  been  sanctioned  in  many  cases:  8*very  v. 
Nietersan,  120  Mass.  306;  21  Am.  Rep.  514;  Pieree  v.  Whitomnh,  48  Vt  127; 
McAipin  v.  PoweO,  70  N.  T.  126;  26  Am.  Rep.  555;  OramUeh  v.  Wurst,  86 
Pa.  St.  74;  27  Am.  Rep.  684;  Central  Bank  etc  B.  B.  Co,  v.  Ilenigh,  23  Kan. 
847;  JiarganY.  CUy  qf  HalUnoeU,  57  Me.  375;  Illinois  Cent.  B,  B.  Co,  v.  C7arr»- 
ker,  47  III  333;  Murray  v.  McLean,  57  III.  37a 

''In  conclusion,  we  cannot  do  better  than  quote  an  illustration  of  tha  rule 
atated  from  the  case  of  Hargreaves  v.  Deacon,  25  Mich.  1,  in  which  the  plain- 
tiff sued  aa  administrator  of  his  minor  child  of  tender  years,  who  waa  killed 
by  falling  into  a  cistern  of  the  defendant,  which  had  been  left  uncovered; 
and  In  stating  the  duty  of  protection  and  care  on  the  part  of  the  proprietor, 
tha  eonrt  say:  '  If  ob  private  property,  not  open  of  right  to  the  publio,  it 
applies  less  generally,  and  only  to  those  who  have  a  legal  right  to  be  there, 
and  to  claim  the  cara  of  the  occupant  for  their  security,  while  on  the  prem* 
ises,  againat  negligence,  or  to  those  who  are  directly  injured  by  acme  posi- 
tava  act  involving  more  than  passing  negligence. 
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*\M9B9  m  <|Qito  mmraroas  ui  which  tffra  Mtmo  ^csfnons  hsrs  arisen  whicH 
•ri«»  in  this  earn,  and  wo  have  foand  none  which  hotd  that  mn  accident  from 
■egBgwme  on  priTafee  premitea  can  be  made  the  groand  of  damagesp  anleoa 
iba  parly  injured  haa  been  faMhioed  to  coma  by  peraonal  mThation,  or  hy 
amploymeBt  whtdi  brings  him  tftiera,  or  by  resorting  there,  aa  to  a  pU^e  oC 
bnsineas,  or  of  general  resort  held  oat  aa  open  to  enstomers  or  others  whose 
lawful  ooeaaiotts  may  lead  them  there.  We  bare  fonnd  no  support  for  any  rale 
whiah  wonld  protect  thoee  who  go  when  thay  are  not  inTited,  bat  m  rely 
with  axprew  or  tacit  parmiaatoB,  from  cariosity  or  moti^ea  of  prirats  coa- 
veateaca  ia  no  way  connected  with  baatttess  or  other  peraaaal  refattiona  witb 
the  oocopaat.  On  a  fall  and  exhanstire  examination  of  the  facts  famished 
in  the  record,  and  all  the  aathorities  appertaining  thereto,  wa  are  folly  con- 
▼incod  that  the  negligence  of  the  defendant  ia  not  made  oat;  and  the  plain- 
tiir*s  caae  mast  iail,  and  the  jndgmant  be  rararaed '  *i  0*Ommr  t*  iOmoif 
OMfc  H.  it  44  La.  Ann.  889. 


MiNOT  V.  Buss. 

pM  Mjaucnanni;  tfB.[ 

Bahktito.  —  A  Cbbok  n  an  order  to  pay  the  holder  a  avm  of  money  at  n 
bank  on  the  presentation  of  the  check  or  demand  of  the  money;  no  for* 
ther  notios  is  necessary;  no  acoeptanoe  is  required  or  expected,  and  it 
has  no  days  of  grace. 

Baskikq — CsKTiFiCATioir  ov  Chscx,  WBKir  Rn^vASBS  Drawsr. — If  n 
drawer  in  hia  own  behalf  or  for  hia  own  benefit  geta  hia  check  certified 
and  then  delivers  it  to  the  payee,  tiie  payer  ia  not  discharged,  bat  if  tiie 
payee  or  holdar  in  hia  own  behalf  gets  it  oertified  instead  of  getting  it 
paid,  then  tha  drawer  is  discharged. 

F.  Brewster^  for  the  plaintiff  in  the  first  case. 

i'*.  R.  JoneSf  for  the  defendant  in  the  first  case. 

W*  C,  LoTxng^  for  the  plaintiffs  in  the  second  case. 

C  A.  WilliaiMy  for  the  defendants  in  the  second  case* 

Field,  C.  J.  The  first  case  is  an  appeal  from  a  judgment 
rendered  by  the  superior  court  for  the  defendant,  on  his  de- 
murrer to  the  declaration.  The  defendant,  on  October  29, 
1891,  drew  a  check  on  the  Maverick  National  Bank,  payable 
to  the  order  of  the  plaintiff,  and  being  informed  by  the  plain- 
tiff  that  the  check  must  be  certified  by  the  bank  before  it 
would  be  received,  the  defendant  on  the  same  day  presented 
the  check  to  the  bank  for  certification,  and  the  bank  certified 
it  by  writing  on  the  face  of  the  check  the  following;  "  Maver- 
ick National  Bank.  Pay  only  through  Clearing-house.  J.  W. 
Work,  Cashier.  A,  C.  J.,  Paying  Teller."  After  it  was  certi- 
fied, the  check  was,  on  Saturday,  October  SI,  1891,  delivered 
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by  the  defendant  to  the  plaintiffs,  for  a  valuable  consideration. 
The  declaration  alleges  that  the  b^mk  stopped  payment  on 
Monday  morning,  November  2,  1891,  *' before  the  commence- 
meot  of  business  bours  on  said  day,"  and  that  on  that  day 
payment  was  duly  demanded  of  the  bank,  and  notice  of  non« 
payment  was  dnly  given  to  the  defendant. 

The  second  case  is  an  appeal  from  a  judgment  rendered 
for  the  defendants  by  the  superior  court,  on  an  agreed  state- 
ment of  facts.  On  Saturday,  October  81,  1891,  the  defend- 
ants drew  their  check  on  the  Maverick  National  Bank,  pay- 
able to  the  order  of  the  plaintiffs,  and  delivered  it  to  them  in 
payment  of  stocks  bought  by  the  defendants  of  the  plaintiffs. 
The  check  was  received  too  late  to  be  deposited  by  the  plain* 
tiffs  for  collection  in  season  to  be  carried  to  the  clearing-house 
on  that  day,  but  during  banking  hours  on  that  day  the  plain- 
tifiPs  presented  the  check  to  the  Maverick  National  Bank  for 
certification,  and  the  bank  certified  it  by  writing  or  stamping 
on  its  face  the  following:  ^  Maverick  National  Bank.  Certi* 
fied.     Pay  only  through  Clearing-house.    C.  C.  Domett,  A. 

Cashier.     ,  Paying  Teller." 

At  that  time  the  defendants  had  on  deposit  sufficient  funds 
to  pay  the  check,  and  the  bank  on  certification  charged  to  the 
defendant's  account  the  amount  of  the  check,  and  credited  it 
to  a  ledger  account  called  certified  checks,  in  accordance  with 
their  uniform  custom.  After  certification,  the  plaintifTs,  on 
the  same  day,  deposited  the  check  in  the  Hamilton  National 
Bank  for  collection.  It  is  agreed  that  if  the  check  had  been 
presented  for  payment  on  Saturday,  in  banking  hours,  it 
would  have  been  paid;  but  the  Maverick  National  Bank  trans- 
acted no  business  after  Saturday,  and  on  Sunday  the  comp- 
troller of  the  currency  placed  a  national  bank  examiner  in 
charge,  and  the  bank  was  put  into  the  hands  of  a  receiver. 
The  clearing-house  on  November  2d,  refused  to  receive  checks 
on  the  Maverick  National  Bank,  and  the  check  was  on  that 
day  duly  presented  for  payment,  and  due  notice  of  non-pay« 
ment  was  given  to  the  defendants. 

Each  of  the  checks  was  in  the  ordinarv  form  of  checks  on 
a  bank,  and  was  payable  on  demand,  and  no  presentment  for 
acceptance  or  certification  was  necessary.  In  a  sense,  un« 
doubtedly,  a  check  is  a  species  of  bill  of  exchange,  and  in  a 
sense  also  it  is  a  distinct  commercial  instrument;  but  accord- 
ing to  the  general  understanding  of  merchants,  and  according 
to  oar  statutes,  these  instruments  were  checks  and  not  bills  of 
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exchange.    ''A  check  Is  an  order  to  pay  the  holder  a  aam  of 
money  at  the  bank,  on  presentment  of  the  check  and  demand 
of  the  money;  no  previouB  notice  is  neceesary,  no  acoeptanoe 
is  required  or  expected,  it  has  no  days  of  grace.    It  is  pay* 
able  on  presentment,  and  not  before":  BuUard  ▼•  Randall,  1 
Gray,  605,  606;  61  Am.  Dec.  433.    The  duty  of  the  bank  was 
to  pay  these  checks  when  they  were  presented  for  payment* 
if  the  drawers  had  sufficient  funds  on  deposit.    The  bank 
owed  no  duty  to  the  drawers  to  certify  the  checks,  although 
it  could  certify  them  if  it  saw  fit,  at  the  request  of  either  the 
drawers  or  the  holders,  and  if  it  certified  them  it  became  bound 
directly  to  the  holders,  or  to  the  persons  who  should  become 
the  holders.    In  either  case,  the  bank  would  charge  to  the 
account  of  the  drawer  the  amount  of  the  check,  because  by 
certification  it  had  become  absolutely  liable  to  pay  the  check 
when  presented.    When  a  check  payable  to  another  person 
than  the  drawer  is  presented  by  the  drawer  to  the  bank  for 
certification,  the  bank  knows  that  it  has  not  been  negotiated, 
and  that  it  is  not  presented  for  payment,  but  that  the  drawer 
wishes  the  obligation  of  the  bank  to  pay  it  to  the  holder  when 
it  is  negotiated,  in  addition  to  his  own  obligation;  but  when 
the  payee  or  holder  of  a  check  presents  it  for  certification  the 
bank  knows  that  this  is  done  for  the  convenience  or  security 
of  the  holder.    The  holder  could  demand  payment  if  he  chose, 
and  it  is  only  because,  instead  of  payment,  the  holder  desires 
certification,  that  the  the  bank  certifies  the  check  instead  of 
paying  it    In  one  case  the  bank  certifies  the  check  for  the  use 
or  convenience  of  the  drawer,  and  in  the  other  for  the  use  or 
convenience  of  the  holder.    In  the  present  cases  the  checks 
were  seasonably  presented  to  the  bank  for  payment,  and  on 
the  facts  stated  the  defendants  would  be  liable  unless  thecer* 
tification  discharged  them  from  liability. 

It  is  argued  that  the  certification  of  a  check,  whereby  the 
bank  becomes  absolutely  liable  to  pay  it  at  any  timet  on  demand, 
discharges  the  drawer,  because  it  is  said  that  the  check  then 
becomes  in  efiect  a  certificate  of  deposit;  and  it  is  also  argued 
that  the  certification  is  in  effect  only  an  acceptance  of  a  bill 
of  exchange,  and  that  if  payment  is  duly  demanded  of  the 
bank  and  refused,  and  notice  of  non-payment  duly  given, 
the  drawer  is  held.  So  far  as  the  question  has  been  con- 
sidered, it  has  been  decided  that  the  certification  of  a  bank 
check  is  not|  in  all  respects,  like  the  making  of  a  certificate  of 
deposit,  or  the  acceptance  of  a  bill  of  exchange,  but  that  it  is 
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a  thing  tui  generUt  and  that  the  effect  of  it  depends  upon  the 
person  who^  in  his  own  behalf,  or  for  his  own  benefit,  induces 
the  bank  to  certify  the  eheck.  The  weight  of  authority  ist 
that  if  the  drawer  in  his  own  behalf,  or  for  his  own  benefit, 
gets  his  check  certified,  and  then  delivers  it  to  the  payee,  the 
drawer  is  not  discharged;  but  that  if  the  payee  or  holder,  in 
his  own  behalf  or  for  his  own  benefit,  gets  it  certified  instead 
of  getting  it  paid,  then  the  drawer  is  discharged:  Bom  v.  First 
Nat.  Bank,  123  Ind.  78;  18  Am.  8t  Rep.  312;  Rounds  v.  Smith, 
42  IlL  245;  Brown  v.  Leckie,  43  III.  497;  Andrews  v.  Oerman 
Nat.  Bank,  9  Heisk.  211,  24  Am.  Rep.  300;  First  Nat.  Bank 
▼.  Leach,  52  N.  Y.  850 j  11  Am.  Rep.  708;  Boyd  v.  Nasmith, 
17  Ont.  40;  Essex  County  Nat*  Bank  v.  Bank  of  Montreal,  7 
Biss.  193;  First  Nat.  Bank  v.  Whitman,  94  U.  S.  343,  345; 
Metropolitan  Nat.  Bankv.  Jones,  137  III.  634;  31  Am.  St.  Rep. 
403;  Continental  Nat.  Bank  r.  Cornhauser,  37  111.  App.  475; 
NeUional  Commercial  Bank  v.  Miller,  77  Ala.  168;  54  Am.  Rep. 
60;  Larsen  7,  Breene,  12  Col.  480;  Mutual  Nat.  Bank  v.  Rotge, 
28  La*  Ann.  933;  26  Am.  Rep.  126;  Morse  on  Banking,  sees. 
414,  415.  We  are  of  opinion  that  this  view  of  the  law  rests  on 
sound  reasons.  If  it  be  true  that  the  existing  methods  of 
doing  business  make  the  use  of  certified  checks  necessary,  the 
persons  who  receive  them  can  always  require  them  to  be  cer- 
tified before  delivery.  If  they  receive  them  uncertified  and 
then  present  them  to  the  bank  for  certification  instead  of  pay- 
ment, the  certification  should  be  considered  as  discharging 
the  drawer. 

It  may  also  be  said  that  in  the  second  case  the  certificatioii 
amounted  to  an  extension  of  the  time  of  payment  at  the  request 
of  the  payees,  without  the  consent  of  the  drawers.  Before  the 
certification  of  the  drawers  could  have  requested  the  payees 
to  present  the  check  for  payment  on  Saturday,  or  could  them- 
selves have  drawn  out  the  money  and  paid  the  check.  After 
certification  the  amount  of  the  check  no  longer  stood  to  the 
credit  of  the  drawers,  and  the  payees  had  accepted  an  obliga* 
tion  of  the  bank  to  pay  only  through  the  clearing-bouse,  which 
could  not  happen  before  the  following  Monday.  The  result  is 
that  in  the  first  case  the  judgment  is  reversed,  and  the  demur- 
rer overruled,  and  in  the  second  case  the  judgment  is  afiirmed. 

So  ordered.  

GmcKS — Crrtificatiok  ot,  whbn  Disoharobs  Drawer.  —  A  holder  of 
a  check  by  taking  a  certificate  of  it  from  the  bank,  instead  of  requiring  pay. 
it  dischargee  the  drawer:  MetropoiUan  N(U.  Bank  r.  Jonu,  137  IIL  634; 
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ftl  AoL  St.  Bopi  tfX  Mi4  note  witk  OMMooUMftad  iliii ■lining  lliii  effect  of 
tke  eortificAtim  of  nifckm  Bom  r.  Fkwt  NaU  Bmnk.  128  IndL  78;  18  Am. 
St.  Eap.  8J%  aad  nofta;  extenMl  note  to  Bk^ford  «.  J%r«^  .VoL  AuO^  B9 
Am.  Deo.  443. 

CtaBOKB  —  What  CbKsnnm.  — A  obeck  it  %  writtan  order  on  a  bank  or 
banker  payable  on  demand:  Hanimm  r.  JfiooOe^  NaL  Bamk.  41  Minn.  488| 
16  Am.  St.  Rap.  718.  and  note;  PmpU  t.  iSea^  78  Mich.  41%  Natumad  «fc 
Bmik  ▼.  ir<A;  141  Pa,  St  457.  Sea  exteulad  no4a  imBabmm  v.  i^w^b  H 
Am.  Sk  Rep.  807. 


Jaoesoh  V.  Stevbxsov. 

BquiTABLiRiLnf'AoQvmcracB.  — Whetber  tiie  rfgbi  to  aqvftabto  f» 
liaf  ia  affscted  by  aoquieeoenoe  depende  npon  the  otrcamataneee 
eaae.    Where  eueh  a  dafenae  ia  okimed,  the  facta  relating  to  ii 
material,  and  may  be  inqnired  inta 

RiaTRiCTiVB  CoTSNAKTB,  WMBH  WILL  NOT  BK  Enforokd.  —  If  the  pnrpose 
of  reatrictive  oovenanta  inaerted  in  a  convey ance  ia  to  make  the  locality 
a  avitable  one  for  reaidences,  bnt  owing  to  the  general  gi^owth  of  the 
dfy  and  the  preacnt  aae  of  the  whole  neighborhood  lor  baainaaa,  thia 
pnrpoee  can  no  longer  be  aoeompliahed,  ha  matter  hov  rigidly  the  la- 
atriotion  ia  enforoeU,  it  ia  oppreasive  and  inequitable  to  giro  effect  to 
it^  and  equity  will  not  enjoin  ita  violation,  though  when  there  ia  no 
remedy  at  law  the  bill  may  be  retained  for  the  pnrpoee  of  awinaainfl 
daniagea. 

C.  Almy  and  H.  M.  Spelman^  for  the  plaintiffs. 

W.  A.  Hay€8j  Jr.^  for  tbe  defendant. 

Barker,  J.  In  the  year  1853  the  city  of  Boston  oimed  ft 
parcel  of  land  known  as  the  Arsenal  Estate,  in  the  vicmity  of 
the  southerly  end  of  the  Common.  The  lot  was  trianguiar, 
bnt  truncated  at  the  northerly  end  towards  the  Common,  and 
contained  an  area  of  about  fourteen  thousand  square  feet, 
bounded  on  the  west  by  Pleasant  Street,  now  known  as  Park 
Square,  and  on  the  other  nde  by  lands  of  private  owners. 
The  westerly  line  was  about  232  feet  in  length,  and  the  great* 
est  depth  perpendicular  to  this  line  was  about  100  feet,  while 
at  the  northerly  end  the  depth  was  about  24  feet.  At  this 
time  the  estates  surrounding  the  Common  were  chiefly  used 
for  the  more  expensive  residences.  The  city  caused  the  land 
to  be  divided  into  eight  lots  and  sold.  The  most  northerly 
and  southerly  lots,  numbered  respectively  one  and  eight,  were 
each  about  forty-four  feet  wide,  and  each  of  tbe  other  lots  was 
twenty-four  feet  The  plaintiffs  are  the  owners  of  lot  Na 
8,  while  the  defendant  is  the  owner  of  lots  numbered  four 
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and  five;  tbe  other  lots  are  owned  by  different  persons,  all  de- 
riving  title  through  separate  deeds  firom  the  city.    Bach  lot 
was  divided,  by  lines  parallel  with  Pleasant  Street,  into  front 
and  rear  portions.     The  front   portion  of  lot   No.   1    was 
eighteen  feet  deep;  of  lot  No.  2,  thirty*two  feet;  and    of 
the  other  lots,  forty  feeU    In  order  to  provide  a  general  build- 
ing scheme,  and  to  effect  a  uniform  plan,  certain  restrictive 
clauses,  intended  for  the  benefit  of  the  lots  and  of  the  neigh- 
borhood, were  inserted  by  the  city  in  its  deeds.    The  first  of 
these  clauses  related  to  partition  walls,  the  second  to  the 
front  lines  of  the  buildings,  and  the  third  required  the  build- 
ings to  be  of  a  width  equal  to  the  width  of  the  front  of  the 
lot    The  fourth  restrictive  clause  provided  that  *' No  dwell- 
ing-house or  other  building  except  the  necessary  outbuildings 
shall  be  erected  or  placed  on  the  rear  of  the  said  lot."     The 
fifth   clause  was  as  follows:  **No  building  which   may  be 
erected  on  the  said  lot  shall  be  less  than  three  stories  high, 
exclusive  of  the  basement  and  attic,  nor  have  exterior  walls 
of  any  other  material  than  brick,  stone,  or  iron,  nor  be  used 
or  occupied  for  any  other  purpose  or  in  any  other  way  than 
as  a  dwelling-house,  apothecary's  shop,  dry  goods  store,  or 
grocery  store,  during  the  term  of  twenty  years  from  August 
25,  1853." 

The  city  conveyed  the  lots  Nos.  4  and  5  in  1856,  and  the 
plaintiff 's  lot,  No.  8,  in  1858.  All  the  lots  were  conveyed  by 
the  city  before  the  year  1864,  and  dwelling-houses  of  substan- 
tially uniform  design  were  built,  which  now  remain  upon  lota 
Nos.  8,  4, 5,  6, 7,  and  8.  The  main  part  of  each  house  is  forty 
feet  deep,  four  stories  high,  exclusive  of  basement  and  attic,  and 
covers  the  width  of  its  lot,  extending  back  to  the  line  separat- 
ing the  front  and  rear  portions.  On  the  northerly  side  of  the 
rear  of  lot  No.  7  is  a  two-story  L,  about  11  feet  wide  and  16 
feet  deep,  and  between  17  and  18  feet  in  height,  the  lower 
story  of  brick,  and  the  upper  of  metal,  with  flat  roof;  in  the 
rear  of  this  L,  and  covering  the  whole  width  of  the  lot,  is  also 
a  building  seven  feet  high,  of  brick,  connecting  with  a  store- 
house on  Carver  Street,  which  is  the  next  street  easterly. 
The  rear  building  last  mentioned  was  erected  in  1886;  the 
upper  story  of  the  L  was  added  in  1878,  and  the  original  L 
existed  before  1877.  Since  1886  the  structures  on  the  rear  of 
lot  No.  7  have  been  used  in  a  wholesale  and  retail  apothecary 
business,  carried  on  in  the  buildings  on  this  lot  and  in  con- 
necting  buildings  on  Carver  Street.    On  the  northerly  side  of 
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lot  No.  6  is  an  extension  82  feet  high,  18  feet  wide,  and  141 
feet  deep,  with  a  nearly  flat  roof^  need  as  part  of  the  main 
building.  This  extension  has  been  in  its  present  shape  since 
1878^  and  for  some  years  before  that  date  it  was  one  story 
lower.  On  the  rear  of  lot  No.  8  is  a  brick  L,  9|  feet  wide  and 
89  feet  high,  extending  to  the  end  of  the  lot  Tliis  has  ex- 
isted for  many  years,  and  has  always  been  used  as  a  part  of 
the  main  building.  Upon  the  northerly  side  of  the  rear  of 
each  of  the  defendant's  lots  have  existed  for  many  years 
stmctores  about  eleven  feet  wide,  extending  from  the  main 
buildings  to  the  easterly  side  of  the  lots,  with  roofe  sloping  to 
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the  south,  the  north  walls  being  about  ten  feet  high*  Th 
extensions  have  been  used  for  kitchens,  laundries,  and  water* 
closets.  On  the  top  of  the  north  wall  of  the  L  on  lot  No.  S 
there  has  been  for  many  years  a  trellis  of  upright  posts  and 
cross-bars,  partly  covered  with  live  grapevine. 

No  objection  had  been  made  by  the  owners  of  the  plaintiff's 
estate  to  any  structure  erected  on  any  of  the  lots  until  this 
case  arose  in  1891.  The  master  finds  that  since  August  26, 
1873,  there  has  been  a  considerable  change  in  the  character 
of  the  neighborhood,  the  houses  being  no  longer  used  as  dwell* 
ings  exclusivelyi  but  devoted  to  a  considerable  extent  to 
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bu8ine80  puipoeei^  snd  that  the  neighborhood  Im  now.  to  all 
intftikts  and  pitrposea,  a  busineM  or  mercantiie  ooo.  The  d»* 
fendaoty  owning  property  on  GarTor  Street  abutting  od  the 
rear  of  lot  Na  4,  and  intending  to  erect  a  market  an  Carrer 
Street,  proposed  to  baild  over  the  entire  rear  portion  of  lot 
No.  4,  a  brick  structure  with  a  flat  roof  and  raised  skjlight, 
for  uae  ae  a  part  of  and  a  connection  between  the  ground  floor 
of  the  building  on  lot  No.  4  and  his  Carver  Street  property, 
deaigned  an  a  store  or  market,  its  exact  use  depending  upon 
future  tenants.  The  plaintiffs,  upon  ascertaining  this,  gava 
notice  that  they  should  insist  on  a  coiuplianoe  with  the  re- 
strictions, and  this  notice  being  disregarded,  brought  their 
bill,  alleging  that  the  defendant  is  about  to  erect  on  lot  No.  4 
a  building  which  is  not  a  necessary  outbuilding,  and  asking 
that  he  may  be  perpetually  enjoined  from  placing  on  the  rear 
of  lot  No.  4  or  No.  6  any  buildings  except  necessary  out- 
buildings. 

The  master  finds  that  the  proposed  structure  is  a  reason- 
ably  necessary  outbuilding,  if,  in  construing  the  fourth  re- 
striction, the  facts  that  the  operation  of  the  fifth  restriction 
has  ceased  and  that  the  neighborhood  is  now  used  for  general 
business  purposes,  are  to  be  considered  unless  the  defendant's 
intention  to  use  it  in  part  as  a  connection  between  the  Park 
Square  and  Carver  Street  buildings  shows  that  it  can  be  in 
no  sense  an  outbuilding.  The  plaiiHiffs  except  to  this  part  of 
the  master's  report,  and  also  as  to  his  findings  as  to  structures 
upon  the  rear  of  other  lots. 

The  master  finds  that  the  proposed  structure  would  cause 
no  appreciable  diminution  of  light  or  air,  nor  any  perceptible 
damage  to  the  plaintiffs'  estate,  beyond  the  possible  technical 
damage  which  the  law  may  assume;  and  that  the  structures 
on  the  rear  portion  of  lot  No.  6  and  lot  No.  7,  which  lie  be- 
tween the  premises  of  the  parties,  are  of  more  considerable 
importance  as  affecting  the  plaintiffs'  premises  thaa  the  pro- 
posed structure  would  be. 

Whether  the  right  to  equitable  relief  is  affected  by  acquies- 
cence depends  upon  the  circumstances  of  each  case.  Where 
such  a  defense  is  claimed,  the  facts  relating  to  it  become  ma- 
terial, and  may  be  inquired  into.  The  exception  to  the  find- 
ing of  the  master  relative  to  structures  upon  the  other  lots 
must  therefore  be  overruled:  Roper  v.  WiUiamz^  Turn.  A  R. 
18;  Peek  t.  Maiihewa,  L.  B.  3  Eq.  615;  War§^  y.  AmIA,  156 
Mass.  186. 
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Wa  awinime  that  whan  reatrictioDS  inserted  in  {be  dead  of  a 
particnlar  lot  are  part  of  a  general  eoheme  for  the  benefit  and 
improyement  of  all  the  lands  included  in  a  larger  tracts  a 
grantee  of  anj  part  of  the  land  may,  under  proper  circom- 
Btances,  enforce  them  against  his  neighbor:  Whiiney  T.  Union 
R'y  Co.,  11  Gray,  359;  71  Am.  Dec.  716;  Parker  ^7.  Nighiinr 
gale,  6  Allen,  341;   83  Am.  Dec  632;   Linzee  t.  Mixer^  101 
Mass.  512;  Tobey  v.  Moore,  130  Mass.  448;  BeaU  v.  Caee^  188 
Mass.  138;  Faygon  ▼.  Bumham,  141  Mass.  647;  and  that  the 
restrictions  inserted  by  the  city  in  its  deeds  were  of  this  na» 
ture:  Hano  y.  Bigilow,  166  Mass.  841.    We  also  assume  that 
the  restrietions,  except  as  expressly  limited  in  duration,  were 
intended  to  be  permanent,  and  that  the  structures  which  the 
defendant  proposed  to  erect  were  not  necessary  outbuildings 
within  the  meaning  of  the  fourth  restriction:  Keening  ▼.  Ayl» 
ing,  126  Mass.  404;  Sanborn  v.  Rice^  129  Mass.  887,  897;  ily(- 
ing  ▼.  Kramer^  133  Mass.  12,  14;  ffamlen  ▼.  Werner^  144  Mass. 
396.     We  aho  assume  that  an  owner,  having  the  right  to  en- 
force such  a  restriction,  if  otherwise  entitled  to  sue  in  equity, 
is  not  obliged  to  wait  until  after  the  objectionable  structure  is 
erected  before  bringing  his  bill:  Peek  y.  Matthews,  L.  R.  8  £q. 
515;  and  that  relief  may  be  granted,  although  no  actual  seri* 
ous  pecuniary  damage  may  have  been  sustained  or  is  to  be 
expected:  Attorney^general  v.  Algonquin  Club,  153  Mass.  447, 
455;  and  that  an  owner  may  neglect  to  object  to  infraotioos 
of  restrictions  to  some  extent  without  losing  his  right  to  en- 
force the  restrictions  when  they  more  clearly  and  seriously 
aiTect  him:  Linzee  v.  Mixer,  101  Mass.  512,  631;  Payson  v. 
Bumham,  141  Mass.  547,  656. 

Assuming  these  points  in  favor  of  the  plaintiffs,  we  are 
nevertheless  oi  the  opinion  that  an  injunction  should  not  ba 
granted  in  the  present  case.  It  is  evident  that  the  purpose  of 
the  restrictions  as  a  whole  was  to  make  the  locality  a  suitable 
one  for  residences;  and  that  owing  to  the  general  growth  of 
the  city,  and  the  present  use  of  the  whole  neighborhood  for 
business,  this  purpose  can  no  longer  be  accomplished.  If  all 
the  restrictions  imposed  in  the  deeds  should  be  rigidly  en* 
forced,  it  would  not  restore  to  the  locality  its  residential  char- 
acter, but  would  merely  lessen  the  value  of  every  lot  for 
business  purposes.  It  would  be  oppressive  and  inequitable 
to  give  effect  to  the  restrictions;  and  since  tiie  changed  oon- 
dition  of  the  locality  has  resulted  from  other  causes  than  their 

breach,  to  enforce  them  in  this  instance  could  have  no  other 
AM.  sk  bbp.,  voLb  xxzu.— a 
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effect  than  to  harass  and  injure  the  defendant,  without  eflTedi 
{ng  the  purpose  for  which  the  restrictions  were  originally  made: 
Duke  of  Bedford  ▼•  British  Muuum^  2  Uylre  &  E.  552;  Geiv  an 
V.  Chapman,  7  Ch.  Div.  271,  279;  Soyers  •  Collyer,  24  Ch.  Div. 
180,  157;  Trustees  etc  v.  2 Lather,  87  ^.  Y,  811,  41  Am.  Rep 
865;  Starkie  v.  Richmond,  155  Uass.  188. 

But  as  the  plaintifis  hare  no  rtnicdj  at  law  against  tl.e  de- 
fendant, the  bill  should  be  retained  for  the  (uipoEe  of  aBSisa- 
ing  their  damages.  Upon  the  master's  report  they  are  ei  ti* 
tied  to  some  damagep,  and  we  do  not  undeistand  him  to  f  nd 
that  upon  the  view  which  we  have  taken  the  dan.a|.e8  aie 
merely  nominal.  The  case  is  to  be  referred  to  an  asae^Eor  to 
report  the  damages  caused  to  the  plaintifis  by  the  erecticn  of 
the  structures  which  the  defendant  has  caused  to  be  luilt 
since  the  bringing  of  the  bill,  but  an  injunction  is  denitd. 

So  ordered. 

Rbstriotiy B  Cov£KAKT8.  —  Wbsh  viLL  NoT  BX  Emfobcxb:  Sm  exter^ed 
note  to  Ladd  v.  Botton,  21  Am.  St.  Bep.  4^:8;  note  to  Irtver  t.  Marthaliy  ^1 
Am.  Deo.  68G;  extended  note  to  l/or^e  v.  Guthtr,  47  Ani.  Dee;  674,  67&*  A 
restrictive  covenaut  vriW  not  be  enfoiccd  if  the  land  restricted  cannot  le 
profitably  used  under  the  covenant  and  it  does  not  fulfill  the  |>nrpo^e  for 
which  it  was  created:  Page  t.  Murray^  46  N.  J.  Eq.  3S6;  TVusUee  etc  v. 
Thacker,  87  N.  Y.  311;  41  Am.  Rep.  365. 

Equity  —  EsTUPPKL. —  Acquusckvcb:  Bee  note  to  CooJfc  ▼.  WaUhg,  10 
Am.  St  Rep.  22;  note  to  Marittea  t.  GolUt,  17  Am.  St.  Rep.  24;  extended 
note  to  Ouffey  ▼.  0\Reilty,  VI  Am.  Rep.  429;  note  to  Stineh^tld  ▼. 
83  Am.  Deo.  526. 


EoBERTsoN  V.  Old  Colony  Eailroad  Compaky. 

[166  ILASBACBTOXm,  fl3&] 

CABBIF.KS.  —  One  Wbou  a  Railway  Cobpobatioii  was  Ubdzb  Kg  CoMfi  b 
Law  OB  Statutobt  Obligation  to  Cabby  in  the  manner  in  which  bt 
was  carried  at  the  tin:e  of  tho  accident,  is  not  entitled  to  enforce  against 
such  corporation  the  obligation  and  liability'  o*  a  common  carrier. 
Railroad  Corforatioms  and  Employbbs  ob  CiBCts  Ibaibs.  —  If  the  pro- 
prietors of  a  circus  contract  With  a  railway  corporation  for  the  hauling  of 
certain  cars,  according  to  a  schedu  le  of  time  fixed  by  agreement,  the 
work  to  be  chitfly  at  ni^  ht,  and  the  price  to  be  paid  a  gross  snm,  stated 
in  the  agreement  lobe  less  than  the  regular  rates,  and  the  propiietor* 
agree  to  load  and  unload  the  cars,  and  to  exonerate  snd  saye  hsiniltBS 
the  corporation  from  any  and  all  claims  for  damages  to  persctns  and 
property  during  the  tiarpportation,  hcMever  occurr.ng,  and  toaviUM 
all  risk  of  accident  frrm  any  cause,  sn  employee  of  the  circus  cawu4  le* 
cover  of  the  railway  for  injuries  received  by  him  from  one  of  the  calf 
being  out  of  prop  er  coi  dition,  for  the  railway  was  not  under  any  duty 
to  inspect  the  earn,  and  had  no  control  over  their  condition* 
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J?.  Oreenhoodf  for  the  plaintifEl 

/•  JET.  Benton^  Jr.;  for  the  defendant. 

Lathbop,  J,  Unlesa  the  defendant  was  under  a  oommoii* 
law  or  Btatutory  obligation  to  carry  the  plaintiff  in  the  man* 
ner  he  was  carried  at  the  time  of  the  accident,  it  did  not  stand 
towards  him  in  the  relation  of  a  common  carrier,  and  the 
plaintiff  cannot  recover.  The  only  right  which  the  plaintiff 
had  to  be  on  the  train  was  by  virtue  of  a  contract  which  the 
defendant  had  made  with  the  proprietors  of  a  circus,  whose 
servant  the  plaintiff  was.  By  the  terms  of  this  contract,  the 
defendant  agreed  to  haul  certain  cars  belonging  to  the  circus 
proprietors,  according  to  a  schedule  of  time  fixed  by  the  agree- 
ment, by  which  the  work  was  to  be  done  at  eighteen  different 
times,  and  nearly  all  of  it  at  night  The  price  to  be  paid  was 
a  gross  sum,  stated  in  the  agreement  to  be  less  than  the  regu- 
lar  rates  of  the  defendant  for  such  service.  The  proprietors 
agreed,  at  their  own  expense,  and  under  their  own  supervis* 
ion,  and  without  responsibility  on  the  part  of  the  defendanty 
to  load  and  unload  the  cars;  'Uo  exonerate  and  save  harm* 
less*'  the  defendant  ''from  any  and  all  clainjs  for  damages 
to  persons  and  property  during  the  transportation  aforesaid| 
however  occurring";  and  to  '^ assume  all  risk  of  accident  from 
any  cause.'' 

The  plaintifi^s  evidence  tended  to  show  that  the  injury 
occurred  by  one  of  the  cars  running  off  the  track,  by  reason 
of  its  trucks  not  being  in  proper  condition,  and  contended 
that  that  fact  was  evidence  that  proper  inspection  of  the 
trucks  by  the  defendant  would  have  revealed  their  con* 
dition;  and  that  the  defendant  was  bound  to  make  such  in- 
apection. 

We  need  not  consider  whether  the  offer  or  proof  was 
Bu£Bcient,  if  it  was  the  duty  of  the  defendant  to  inspect  the 
cars,  for  we  are  of  opinion  that  it  was  not  its  duty  to  in- 
spect the  cars.  The  defendant  had  no  control  over  the 
condition  of  the  cars,  and  no  power  to  interfere  with  them. 
The  contract  was  simply  to  haul  the  cars  as  they  were* 
This  contract  the  defendant  had  the  right  to  make,  as  it 
was  under  no  obligation  to  draw  the  cars  at  a  oommon  car- 
rier: Coup  T.  Wabash  eU.  Ry  Co.,  56  Mich.  Ill;  56  Am.  Bepw 
874. 

Tha  niling  of  the  judge  below  was  right;  and,  aooofding  to 
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the  tenns  of  (he  reporti  thexo  wHfi  1>e  juagnmal  od  fhe  ^fu^ 
diet  for  the  defendant. 
80  ordered. 


A 

by  tiM  owiMra  of  tlM  DMMgerii^  and  ran  ob  a  aeliadnla  lo  tnil  OnOv  Is  a«* 
liibia  ••  a  MmnMMi  oarriv  and  maj  itiinilato  lor  ozomption  froai  liabOi^ 
On^t.  rfllfll4«i8.«V<'i^MIGflb.lIli06Ain.EBp^S74. 


CASES 


SXTPBEME   COTTRT 


MICHIQAN. 


WiLSoir  V.  HavFMAK 

Tftom  llAnrritinkBU  wrm  Timift  On  (hr  m  BMmofMD  wmom  Lavd 
WBILB  Hxui  AmnnanT*— A  ptnos  wlw hat rMoiVNd  ImmI fain mImb 
•I  cjeetaMiit  may  i—mtoJii  ml  aotfam  al  ta»f«r  lor  tiahflr  Mtt  vptn  and 
remoTod  fcDm  tka  prexaiMW  by  tha  dafandantwhib  ia  pamirian  aodar 
claim  of  eight;  aad  moh  aotioa  la  not  bairad  bj  a  jj^dgpient  for  daai* 
mgm  fbr  tha  rental  ▼ahia  of  the  land  reooyered  by  the  platntilToii  a  olaiai 
fenvaAaaadprafilaiUd  aad  pteateated  an<hr  the  liiahig—  atatali^ 

MAnrraTiafcw  as  OM»Hi»viK»  Sraxr  to  BaauHiMk— Ib  Miihii^ 
g^  trorer  may  ba  maintained  by  aoa  who.  haai  tha.  lighi  la  gaaMaiia^ 
and  the  aetaal  possession  of  a  plaintiff  acqioired  by  e|,eotmanl  lalatia  ta 
tha  time  when  his  title  was 


Frank  Whipple^  far  the  appellanL' 

Av€ry  Srfahe9%  and  WdUij  for  the  defindaoife^ 

McOrath,  J.  Plaintifir  recovered  ia  ejectment  against  d»* 
fendant  after  an  adjudication  by  this  court  (see  70  Mich.  652)^ 
and  in  April,  1889,  filed  a  suggestion  of  damages  in  the  cir* 
cuit  court.  The  bill  of  particulars  of  his  claim  in  that  pro* 
ceeding  contained  the  following  items:  — 

For  rent  of  premises  6  years,  at  $50  per  year  .  $300  00 
For  296  logs,  83,650  feet  of  pine  logs,  cut  and 
moved  by  defendant  from  the  land  described 

in  plaintiff's  declaration,  at  $16  per  M 588  70 

For  77  cords  of  bolts,  at  $10 770  00 

On  the  8th  of  October,  1889,  the  trial  resulted  in  a  verdiot 
far  plaintiff  for  $72. 
Before  filing  the  suggestion  for  rents  and  profits  as  abovep 
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plaintiff  oommenced  this  action  of  trover  by  summonBy  filing 
bis  declaration  July  20,  1889,  seeking  ''  to  recover  the  valae 
of  600  pine  trees,  100  oak  trees,  100  hemlock  trees,  500  pine 
logs,  100  oak  logs,  100  hemlock  logs,  100,000  feet  of  pine 
logs,  and  100  cords  of  pine  bolts,  all  of  the  value  of  five  thou-* 
sand  dollars/'  Defendant  pleaded  the  general  issue,  with 
notice  of  the  pendency  of  the  other  suit  involving  the  same 
matters.  After  the  trial  of  the  proceeding  for  assessment  of 
damages,  upon  leave  granted,  defendant  filed  an  additional 
notice*  setting  up  the  judgment  in  the  other  suit  as  a  bar  to 
this  action.  The  learned  circuit  judge  directed  a  verdict  tat 
defendant. 

Defendant's  contention  is:  1.  That  trover  will  not  lie  for 
the  cutting  and  removing  of  standing  timber  from  premises 
while  in  possession  of  a  defendant  in  ejectment  under  claim 
of  right;  2.  That  the  judgment  in  the  action  for  mesne  profits 
is  a  bar  to  the  maintenance  of  the  present  suit. 

It  seems  to  me  that  the  case  of  Busch  v.  Nesier^  62  Mich. 
381,  70  Mich.  525,  disposes  of  the  first  contention.  The  only 
difference  between  the  cases  is,  that  in  that  case  the  party  in 
possession  of  the  land,  and  who  had  cut  the  logs  under  a  bona 
fide  claim  of  title  adverse  to  the  owner,  brought  replevin 
against  the  true  owner,  who  had  obtained  possession  of  the 
logs  by  questionable  methods,  before  the  question  of  title  to 
the  land  had  been  determined;  while  in  the  present  case  the 
true  owner  brings  trover  against  the  party  who  cut  the  logs, 
under  a  bona  fide  claim  of  title  adverse  to  the  owner,  after  the 
title  to  the  land  has  been  determined  in  favor  of  the  plaintiff. 
I  am  unable  to  discover  why  any  different  rule  should  be 
adopted  because  in  this  suit  Busch  is  the  defendant.  If  in 
the  present  case  the  logs  had  been  upon  the  land  when  the 
ejectment  suit  was  determined,  that  determination  would 
have  established  the  title  in  plaintiff.  Suppose,  however,  that 
before  the  determination  of  the  ejectment  suit  the  logs  had 
been  skidded  upon  adjoining  land,  would  the  ownership  or 
right  to  possession  depend  upon  which  party  first  reached  the 
.skids?  As  is  said  in  the  Busch  case,  as  between  the  wroug- 
'doer  and  the  true  owner  of  the  land,  tlie  title  to  what  is  sev- 
•ercd  from  llie  freehold  is  not  ch:in<;ud  by  tlie  scvera lire,  what- 
«ever  may  be  the  cu>e  sis  to  strangers.  If  ihe  true  owner  may 
"keep  his  own  pro[>erty  when  lie  gets  it,  why  may  not  he  get  it 
if  another  Ims  it? 

An  additio!)al   ir.i-ofi  for  the  rule  laid  down  in  the  cases 


Juljf  1892.]  Wilson  v.  Hoffhait.  487 

cited  by  defendant  is,  that  trover  cannot  be  maintained  by  one 
not  in  actual  possession,  but  the  rule  is  well  established  in 
this  state  that  trover  may  be  maintained  by  one  who  had  the 
right  to  possession.    The  law,  after  re-entry,  supposes  the  free- 
hold to  have  always  existed  in  the  party  re-entering:  Dewey 
V.  Os5om,  4  Cow.  329;  Morgan  v.  Varick,  8  Wend.  687;  Van 
Brunt  y.  Schenchy  11  Johns.  377.    As  is  said  by  Cowen,  J.,  in 
Leland  V.  Touaey^ 6  Hill,  328:  "The  answer  to  the  objection  is 
found  in  the  ejectment  suit  and  recovery.    The  plaintiff  was 
all  along  in  actual  possession  according  to  his  right.     His 
actual  possession,  acquired  by  ejectment  or  entry,  relates  to 
the  time  when  his  title  was  acquired,  not  only  as  against  the 
defendant  in  ejectment,  but  all  other  wrong-doers." 

As  to  the  second  contention,  whatever  scope  may  be  given 
to  the  language  "rents  and  profits,"  and  the  proceeding  in 
assumpsit  for  use  and  occupation,  I  am  of  opinion  that  the 
remedy  is  not  exclusive,  and  was  not  intended  to  take  away 
other  remedies.  It  is  urged  by  defendant's  counsel  that  a 
tort  may  be  waived  and  assumpsit  brought,  but  I  do  not  think 
that  the  legislature  intended  to  say  that  in  all  cases  a  tort 
must  be  waived.  It  is  very  clear  from  what  is  said  in  Buseh 
V  Nester,  62  Mich.  381,  70  Mich.  525,  that  in  the  class  of 
cases  there  alluded  to  the  owner  is  not  confined  to  the  remedy 
of  ejectment  and  rents  and  profits.  In  any  case  where  re- 
plevin could  be  brought,  the  statutory  remedy  might  be  a  bar- 
ren one.  In  GUI  v  Cole,  2  Har.  &  J.  430,  2  Am.  Dec.  527,  it 
is  held  that  a  recovery  in  trespass  for  mesne  profits  is  only  for 
the  use  and  occupation  of  the  lands,  and  does  not  bar  an  ac- 
tion for  injuries  done  to  the  premises  during  the  same  period. 
In  Campbell  v.  Renwick,  2  Bradf.  84,  it  Is  held  that  the  com- 
mon-law action  for  the  recovery  of  mesne  profits  was  not 
abolished  by  the  revised  statutes.  I  think,  therefore,  that 
}U(lgment  in  the  proceedings  under  the  statute  is  not  necessa- 
rily a  bar  to  the  present  action. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  plaintiff. 

TiioTKR,  WHEN  MAINTAIN ABLi.  — The  general  rale  ii,  that  to  maintain 
trover  the  plaintiff  must  have  actnal  or  constraotive  posaeaaion  of  the  thing  in 
qneation  at  the  time  of  the  conyersion:  OageY,  AlU&on^  1  Brey.  495;  2  Am. 
1^^  682;  LewiB  ▼.  M<Mey,  4  Dev.  &  B.  323;  34  Am.  Dec  379;  Ring  t.  Ntalt^ 
114  Mais.  Ill;  19  Am.  Rep.  316.  Thus,  one  who  has  the  right  to  the  peases* 
rion  of  a  certain  tract  cannot  maintain  trover  for  stone  and  gravel  dug  there* 
from,  against  one  who  has  the  actual  adverse  possession  of  the  land,  and  sets 
up  title  thereto:  Mather  v.  TrinUy  Church,  3  Serg.  &  R.  609;  8  Am.  Dec  663, 
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Mdaola  Omtbftaterliaad»llMo«Mr«IIaMlo«fe:af 
tela  trow te timbar out thftraon hywieBotm— iMipoMnwitn  •!  tiw] 
iMfl:  WriffHY.  Ouier^  9  Watta,  172;  36  An.  Deo.  106,  and  note.  SimfljMily^ 
a  mortgagM  entiiled  to  the  poaMtaion  of  penonal  property  covered  by  lUm 
nerigafe  may  sumtaia  trorer  agaimf  a  tMrd  party  wttboot  Aral  obtaiatiig 
»  ia^ammt  afaioal  Iho  neHgagor,  w  —king  him  •  pitjF  to  tbo  aetaons 
Jbmwd  ▼.  BanMwiA  Km.  MS;  Bommd  ▼.  i^intf  ^otL  B^mK^  Kaa.  54a 
A  reeoTery  in  an  aotion  of  ejeotmentk  m  whiob  a  ckuntfor  waate  oommittod 
by  eatting  timber  ii  made,  ia  no  bac  to  a  anbeeqnent  action  of  trorer  for  tbm 
eoQTersioa  of  cord-wood  into  vhioh  the  timber  waa  cat  by  the  defendant  m 
efeetment  after  it^waaaevwadlliom the raaltyr  JfMtfto n  €Sarii^  79 OaL  iL 
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Mining  Company. 
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LnsKi  ov  Mnruro  Lahd  mat  ICaimtaot  Trovsb  ior  CoNTVRsioif  ov  Uir* 
uiNiD  Onx,  WHUi.  —  Where  a  leaaee  has  poaseasion  of  land  under  a 
mining  leaae  which  givea  him  the  excfaniTe  right,  daring  a  certain  «!»• 
ber  of  year%  to  mine  era  therein,  refaires  him  to  mine  not  leaa  than  a 
apecified  nnmber  of  tone  of  ore  eaeh  year,  and  aa  maoh  mora  aa  can  be 
reaaonably  mined,  and  to  pay  a  royalty  on  anch  apecified  namber  of 
toui  every  year,  whether  mined  or  not,  and,  in  case  he  doea  not  mine 
that  namber  of  toaa  ia  any  one  year,  oredita  the  exoeaa  of  royalty  paid 
for  that  year  em  any  exeaaa  of  ore-  mined  ia  a^y  aiiaoiiailiiig'  y«ar,  ho  haa 
moh  a  propertf  in  the  anauned  ore  in  the  land  aa  will  enable  him  to 
maintain  trover  for  ita  wrongful  converaion. 

Tbovbr  Lik8  roB  Ori  Mihcd  bt  Pabtt  in  Possvssiob  uhdxb  Claim  op 
Right,  WBBf.  —  A  leaaee  of  mining  land  may  maintain  an  notion  of 
trover  againat  a  pereen  who  waa  in  the  aotnal  peaaaeaiea  ander  a  daim 
ef  rigbb,  for  the  wrongful  eoaveraioa  by  the  latter  of  anminad  ore  ia 
the  land,  where  the  only  poaaeaaion  he  had  waa  aooh  aa  enabled  him  to 
mine  and  oonvert  the  ore,  and  hia  claim  of  title  waa  afterwarda  decided 
against  hioL 

IfiASDRB  OF  DAMAon  IN  Tbovbii  FOB  CoNTiBfliON  OF  Unminkd  Obi.  — In  an 
action  of  trover  by  a  leaaee  of  mining  land  igaiaat  a  party  for  tho  wrong* 
fnl  conversion  of  nnmined  ore  in  the  land,  a  role  of  damagea  which  allowa 
the  plaintiff  to  recover  the  value  of  the  ore  mined,  leaa  the  actual  coat 
of  producing  it,  and  leaa  the  royalty  which  waa  paid  by  the  defendant 
to  the  leaaor,  ia  auAotently  fbvoraUe  to  the  defendant. 

A,  B.  Eldredge  and  BaU  and  Hanacomy  for  the  appellant. 
F.  0.  Clark,  for  the  plaintiflf. 

Montgomery,  J.  This  is  an  action  of  trover  to  reeover  the 
ralne  of  iron  ore.  The  plainti£F  recovered,  and  the  defendant 
brings  error.  The  case  has  once  before  been  considered  by 
this  court,  and  is  reported  in  80  Mich.  491. 

The  land  leased  to  plaintiff  comprised  the  east  half  of  lot  fi^ 
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lalB  ft  and  7,  in  bwIIob  aa»  trnmsbip  48  north,  raD0»  37 
Tk  defendant  was  the  lease  of  the  west  half  of  lot  S^ 
and  the  queelioo  chiefly  considered  on  the  former  appeal  waa 
liiieUier  the-trae  cUvidinf  line  waa  one  leaving  an  equal  aers^ 
on  eithflr  side  themof,  as  one  eqpsidisiaat  fiom  the  east 
veafc  OBen«r&,  This  qneation  waa  ruled  in  aoeordanee 
widi  tisa  eowlentieB  of  plaintiff,  namdy,  that  each  party  was 
entitled  to  oeoapy  one  half  in  quiuitity.  The  defendant  ao- 
qineaces  m  thia  mling^  hot  it  all^ea  errors  in  other  rulings 
of  tiae  oonrt. 

It  ie  first  eoatended  that  plaintiflp  has  no  title  which  enti* 
ttea  it  to  maintain  trovery  even  if  the  defendant  be  held  to  be 
&  wnaog-door.  The  righta  of  plaintiff  in  the  ore  are  defined 
by  a  leaee,  or  license^  containing  terms  and  provisions  as  fol* 


^The  par^  of  the  fiarst  part,  Ibr  and  in  consideration  of  the 
rentBs  royaltys  covenantSi  and  agreements  hereinafter  men* 


tioiied  and  stated)  on  the*  part  of  the  said  party  of  the  second 
part  to  be  paid,  observed,  and  performed,  has  licensed,  and  by 
tbcee  presents  doe9  lioense,  the  party  of  the  second  part  to 
enteff  upon  the  following  described  tracta  or  parcels  of  land, 
•  ^.  «  with^the'ngbitO'niine,  ship^  dig,  and  carry  away  thete^ 
bom  aacbiroa  ere  as  nsogr  exist  er  be  chseovered  thereon,  for 
the  term  of  twelve  years  from  and  after  the  first  day  of  JmiOi 
JL  Bl  188T,  •  ^  .  .  snbjeet  to  the  conditions,  covenants,  limi- 
tatiens,  and  agreemeate  hereinafter  made,  as  follows:  Said 
second  party  shall  have  the  exclnsive  right  to  mine  iron  ore 
on  said  lands,  and  ship  and  carry  away  the  same,  during  the 
term  aforesaid.  The  party  of  the  second  part  shall  not  cut  or 
use  any  tfaiber  growing  on  said  lands,  without  tbe  consent, 
in  writing,  of  ttie*  paorty  of  the  first  part;  but  it  may  erect 
SQofa  hcnses  and  machinery  as  may  be  necessary  to  conduct 
its  mining,  operations  on  said  huid.  The  right  of  possession 
of  said  lands  not  occupied  by  said  second  party  for  mining 
puppesee  shall  always  remain  in  the  said  first  party,  its  suo- 
esseerannd  assignsv  who  shall  havet  the  same  right  to  use  and 
otoupy  ands  bmd  as  though  these  presents  were  not  exeonted, 
whenever  the  same  does  not  manifestly  or  evidently  interfcre 
with  tbe  mining  operations  of  sadd  second  party.  Said  aso* 
end  party  shall  pay  a  royaltyof  fifty  cents  to  said  first  party^ 
Its  sncoessevB'and  assigna,  on  each  aaid  every  gross  ton  of  iron 
ore  mined  on  said  land  doriag  the  ternk,  and  shall  diHgsnlLy 
and  oonstaitly  piesecute  the  mining  operationa  during  aaid 
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term*  •  •  •  •  Said  second  party  shall  mine  not  less  than  seven 
thousand  gross  tons  each  year  during  said  term,  and  so  much 
more  as  can  be  reasonably  mined  on  said  land;  and  said  sec- 
ond party  shall  pay  a  royalty  on  at  least  seven  thousand 
gross  tons  of  iron  ore  each  year,  payable  monthly,  pro  rota, 
during  the  shipping  season,  no  matter  whether  mined  or  not 
In  case  said  second  party  does  not  mine  seven  thousand  gross 
tons  of  iron  ore  in  any  one  year,  and  pays  royalty  as  afore- 
said, it  shall  be  credited  for  the  royalty  so  paid  on  ore  mined 
on  the  excess  mined  over  seven  thousand  tons  in  any  suooeed- 

ing  year Said  second  party  shall,  in  due  season,  pay, 

or  cause  to  be  paid,  all  taxes  and  assessments,  general  and 
special,  ordinary  and  extraordinary,  that  may  be  assessed  or 
levied  on  said  land  or  premises,  .  •  .  •  and  at  the  expiration 
of  said  term  of  twelve  years  the  said  second  party  will  peace* 
ably  and  quietly  leave,  surrender,  and  yield  up  the  posses- 
sion of  said  lands  to  said  first  party,  its  successors  or  assigns." 

The  instrument  contains  a  further  provision  for  re-entry  in 
case  of  failure  to  perform  on  the  part  of  the  second  party,  and 
a  covenant  that,  *'  After  the  fulfillment  of  the  covenants  and 
conditions  of  this  lease  by  the  party  of  the  second  part,  and  on 
the  expiration  of  this  lease,  he  may  remove  from  the  said 
premises  all  houses  erected  by  him  on  the  land,  or  machin- 
ery put  upon  the  same." 

The  defendant's  contention  is  that  the  plaintiff  is,  under 
this  instrument,  a  mere  licensee,  and  that  a  licensee  who  is 
privileged  by  his  license  to  mine  ore  has  no  such  beneficial 
interest  or  title  in  the  ore  before  it  is  severed  from  the  realty 
as  to  entitle  him  to  bring  trover  against  one  who  enters  upon 
the  land,  and  mines  it  without  his  permission.  Defendant's 
counsel  cite,  as  sustaining  this  proposition,  Orubb  t.  Bayardf 
2  Wall.  Jr.  81;  Brandt  v.  MeKeever,  18  Pa.  St  70;  Ea$t  Jeruy 
Iron  Oo.  V.  Wnght,  82  N.  J.  Eq.  248;  Baker  v.  Hart,  123  N.  Y. 
470;  Oillerson  v.  Manaur^  45  Me.  26. 

In  Orubb  v.  Bayard^  2  Wall.  Jr.  81,  it  was  held  that  under 
the  general  terms  of  the  license  in  question  the  lioensee  was 
privileged  to  enter  upon  lands  and  mine  the  ore  or  not,  as  he 
saw  fit  The  words  employed  were,  ^  Full  and  firee  liberty  to 
dig  all  metals  and  minerals  throughout  the  demised  lands." 
It  was  held  that  this  language  did  not  exclude  the  owner  of 
the  soil  from  mining,  and  that  therefore  no  title  vested  in  the 
licensee  in  the  ore  until  actually  mined. 

In  Brandt  v.  MeKeever^  18  Pa.  St  70,  it  was  held  that  a 
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statute  which  gave  the  right  to  dig  and  mine  for  iron,  coal, 
limeetone,  eand  and  gravel,  fire-clay,  and  other  minerals,  did 
not  grant  a  right  to  the  soil,  but  a  right  to  mine  and  dig  in  it, 
and  to  take  to  the  use  of  the  warrantee  the  product  of  his  dig-^ 
ging  and  mining,  and  everything  he  should  have  made  his 
own  by  the  impress  of  his  labor,  but  nothing  else;  that  a 
grant  of  the  right  to  dig  and  mine  conveys  no  more  than  a 
license  to  take  and  appropriate  the  minerals  beneath  the  soil, 
but  vests  no  property  in  them  until  they  are  taken  and  appro- 
priated; that  under  the  statute  in  question  the  plaintiff  had 
no  better  right  than  had  the  defendant  to  the  sand  deposited, 
or,  rather,  that  the  right  to  it  was  exclusively  in  the  state. 

In  East  Jersey  Iran  Co.  v.  Wright,  82  N.  J.  Eq.  248,  it  was 
said:  ''A  license  may  confer  either  a  sole  or  exclusive  right, 
or  simply  a  right  in  common.  If  it  simply  confers  a  right  to 
dig  or  take  ore  or  to  work  a  mine,  it  is  not  exclusive,  and  the 
licensor  may  himself  take  ore  from  the  same  land  or  mine,  or 
license  others  to  do  so;  and  when  it  authorizes  the  licensee  to 
dig  and  carry  away  all  the  ore  to  be  found  in  certain  lands, 
it  does  not  confer  an  exclusive  right.  If  it  be  merely  a  license, 
and  no  estate  or  property  in  the  land  is  passed,  the  licensee 
aoquires  no  title  to  the  ore  until  he  has  severed  it";  and  it 
was  said,  as  to  the  defendant's  right  in  that  case:  *'  His  li- 
cense was  unexecuted;  he  obtained  it  without  paying  a  consid- 
eration for  it,  and  had  done  nothing  under  it  which  rendered 
its  revocation,  either  as  a  matter  of  law  or  conscience,  unfair 
or  unjust.  If  his  license  invested  him  with  no  estate  or  inter- 
est in  the  lands,  and  no  equities  have  been  raised  in  his  favor 
by  the  expenditure  of  money  or  labor  under  it,  it  is  difficult 
to  understand  by  force  of  what  legal  or  equitable  rule  it  can 
be  said  to  possess  the  least  efficacy  after  the  person  who 
granted  it  has  ceased  to  have  any  interest  in  or  dominion 
over  the  lands  upon  which  it  was  intended  to  operate." 

In  Baker  v.  Hart,  123  N.  Y.  470,  it  was  held  that  the  plain- 
tiffs, under  a  grant  to  them  of  the  sole  and  exclusive  right  of 
entering  in  and  upon  the  lands  for  the  purpose  of  ''quarrying, 
cutting,  crushing,  and  removing  stone  for  the  term  of  ten 
years,  but  not  to  hold  possession  of  any  part  of  said  lands  for 
any  other  purposes,"  acquired  no  such  right  in  the  unquarried 
stone  as  entitled  them  to  maintain  trover  against  a  wrong- 
doer. It  was  said  in  that  case,  however,  that ''  a  right  to  take 
all  the  stone  on  the  land  without  restriction  in  time  or  quan- 
tity might  readily  be  held  to  transfer  its  ownership,"  and  that 
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under  the  fiutta  in  tk*eaflrwid«;oKiBABMkkn  wMbnbtfltty 
the  aflt  of  defendmotf  wi»a»  isMngdmmai.di  tbnr  lifbta,  £ar 
wbioh  thej  ooold  recover  ench  daraefw  ae  tlMjr  ki  &el  sas* 
tained. 

The  eaae  of  OtBertMi  t.  Jfaintur,  4&  Ma.  2&^  i»  net  in  paiok 
Plaintiff  in  that  eaaa  rested  hia  claim  of  tiile  upon  the  permat 
to  take  the  timber  vhich  defendaota  had  apiuropriated  within 
a  specified  timo  and  not  after,  and  upon  certain  conditiona. 
The  timber  had  not  been  cut  by  the  plaintiff,  and  by  tJba 
terms  of  the^  permit  the  original  owner  waa  to  have  the  origi- 
nal and  complete  ownership  and  control  of  all  timber  to  b« 
cot  upon  the  land,  and  it  was  further  stated  as  a  fact  that  ii 
did  not  appear  that  the  conditions  by  whidi  the  timber  could 
bo  cut  were  ever  fulfilled  in  any  respect;  and  it  was  said: 
^  Nothing  is  exhibited  in  the  case  that  Gilman  had  not  tba 
title  and  right  of  possession  ezcluuvely  to  the  property  ro» 
pleviedf  and  the  issue  that  the  plaintiff  had  no  right  of  poa^ 
session  therein  must  have  been  &r  the  defendanla  on  the 
avidenoe  introduced,^ 

The  cases  abovo  referred  to  which  bear  upon  the  queatian 
of  license  sastaia  the  proposition  that  a  naked  licensee  who 
has  not  reduced  the  property  to  possession  has  not  such  a 
right  in  the  property  aa  enables  him  to  msintain  trover,  bnt 
we  think  the  present  case  ia  idearliy  distingioiehable  from 
those  referred  Uk  It  further  appeared^  in  the  present  case, 
that  the  plaintiff  was  actually  given  possession  for  the  par* 
poses  of  mining.  It  was,  by  the  terms  of  its  lease,  granted 
the  exclusive  right  to  mine  during  the  period  of  twelve  years; 
and  furthermoroi  was  required  by  the  terms  of  its  contract  to 
mine  not  less  than  seven  thousand  tona  per  year,  and  to  pay 
for  so  much,  whether  mined  or  not,  and  also  was  required  Ui 
mine  so  much  more  aa  could  be  reasonably  mined  on  such  land. 
In  such  a  case,  it  ia  a  contradiction  of  terms  to  say^  that  one 
who  has  a  right  to  mine  ore,  and  who  ia  bound  to  take  out  a 
given  amount  of  ore  in  a  stated  time,  and  who  is  likewise 
bound  to  pay  for  it,  whether  mined  or  not,  and  who  is  entitled 
to  possession  for  that  purpose,  and  who  has  taken  possession 
for  that  purpose,  has  no  property  in  the  core  which  is  actually 
mined  by  a  wrong-doer.  If  it  be  held  that  he  has  not,  it  must 
be  because  he  has  no  interest  in  the  ore  that  lies  ia.  the  ground. 
But  he  has  an  intereat;  he  has  obligated  himaelf  that  this  ore, 
lo  the  extent  at  least  of  seven  thousand  tons  pes  year,  and  so 
■inch  more  as  can  be  reasonably  minedi  shall  be  taken  out  of 
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the  ground,  and  that  he  shall  pay  to  the  tieemor  a  royalty  upoD 

that  amount  of  ore,  whether  mined  or  not,  and  if  not  mined  he 

has  an  interest  to  the  extent  of  the  royalty  in  the  unmined  or^ 

and  leceiTOB  credit  for  that  the  following  year.    This  right  to 

mine  daring  the  twelve  years  is  irrevocable,  and  no  oro  omM 

be  taken  out  without  damaging  the  plaintiff  to  the  extent  of 

the  difference  between  the  raltie  of  the  ore  and  the  cost  of 

production.    The  language  of  the  lease  does  not  leave  it 

doubtful  whether  the  right  is  exclusive  of  the  lessor.    The 

rights  reserved  to  the  lessor  are  only  such  as  shall  not  inter* 

fere  with  the  possession  of  the  lands  by  the  plaintiff.    Neither 

the  lessor  nor  a  wrong-doer  had  i.he  right  to  enter  upon  the 

lands  fior  the  purpose  of  mining.    We  think  the  circnit  judge 

was  right  in  holding  that  under  t^  "q  tsireoin  stances  the 

plaintiff  had  such  title  to  this  ore  as  entitled  it  to  maintain 

this  action. 

But  it  is  contended  that  during  the  time  that  the  main 
part  of  the  ore  in  question  was  taken  out,  the  defendant  was 
in  the  actual  possession  of  the  land  under  a  claim  of  right,  and 
that  trover  cannot,  therefore,  be  maintained;  but  the  only 
possession  of  this  particular  strip  in  question  which  defendant 
had  was  such  as  enabled  it  to  mine  and  convert  the  property 
in  question,  We  think  that,  under  the  oircumstaaees,  trover 
viU  lie:  Bu$eh  t.  Ntster,  70  Mich.  625. 

It  is  aiso  contended  that  plaintiff  was  estopped  from  main- 
taining this  action  by  ihe  acts  of  its  officers,  but  a  careful  e^ 
junination  of  the  record  satisfies  us  that  the  question  is  net 
materially  different  from  that  presented  on  t^e  former  Ikear- 
ing,  when  this  question  was  determined  adversely  to  the  con- 
tention of  the  defendant 

The  rule  a(  damages  adopted  was  sufficiently  favorable  to 
the  defendant  The  plaintiff  was  allowed  to  recover  the  value 
of  the  ore  mined,  less  the  actual  cost  of  producing  it,  and  less 
the  royalty  which  was  paid  by  defendant  to  the  ownM.  It 
was  competent  to  show  by  the  witness  Metheral  what  it  would 
cost  per  ton  to  mine  the  ore.  He  had  shown  himself  compe- 
tent to  express  an  opinion  upon  this  subject. 

We  have  considered  the  other  points  presensed  by  the 
record,  but  discover  no  error,  and  the  judgment  will  be 
affirmed,  with  costs. 

MoBOBy  C.  J.  MoGtbath  and  LoNOy  J7.,  concurred. 

GaAinr,  7.,  took  no  part  in  the  decision,  for  the  reason  thai 
he  was  the  drooit  judge  before  whom  the  case  was  first  tried. 
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Trotxb,  whkv  HAiirrAWABLi.  —  Trover  for  iron  ore  may  be 
tained  by  one  in  poeseeeion  of  the  land  from  which  it  wai  taken,  irbo 
dug  the  eame  nnder  a  oonTeyance  of  the  right  by  the  owner  of  the  IsAd, 
against  a  person  taking  and  oonTertiug  inch  ore  after  it  is  dag:  9rwU>b  k, 
OtdV'ord,  4  Watts.  223;  28  Am.  Deo.  7U0:  8ee  also  note  to  WUmm  r.  //«#*• 
flNoiM,  93  Mioh.  72;  aiKe^  p.  485. 


GoNTiNBNTAL  Insuranob  Gompany  V.  Thb  EL  M» 
Loud  &  Sons  Lumber  Company. 

[9S  MxCBieAV,  189.] 
MSROBR  —  CaUSB  09  ACTIOH  OASHOT  BC  SpUT  U7  AHD  RsOOTBRT  HAD  OX 

PORTIOH  ONLY  09  CLAiKi  —  A  party  Seeking  to  enforce  a  claim  masi 
present  all  the  grounds  npon  which  he  expects  a  judgment^  and  cannot 
split  np  his  demand  or  proseonte  it  piecemeal.  Where,  therefoFe,  aa 
insurance  company  pays  to  the  insared  a  portion  of  the  loss  snstaiaed 
by  him  through  the  alleged  negligence  of  a  third  person,  and  is  subro- 
gated to  a  proportionate  amount  of  the  daim  of  the  insured  against  meb 
third  person,  the  company  cannot  maintain  an  action  for  the  recoTeij  of 
the  portion  of  the  daim  cohered  by  the  subrogation. 

M.  /.  ConninBf  for  the  appellant. 

C.  R.  Henry f  for  the  plaintiff. 

Long,  J.  October  29,  1889,  the  plaintiff  issued  to  Rix 
Brothers,  a  grocery  firm  doing  business  in  Oscoda  village,  its 
policy  of  insurance  in  the  sum  of  one.thousand  dollars.  The 
goods  insured  were  contained  in  a  two<«tory  frame  warehouse, 
located  back  of  the  firm's  general  store,  and  near  the  railroad 
operated  and  used  by  the  defendant  in  this  suit«  January 
80,  1890,  a  fire  occurred  by  which  the  property  so  insured 
was  destroyed,  and  the  plaintiff  paid  Rix  Brothers  on  the 
policy  for  such  loss  the  sum  of  $866.20,  and  took  from  them 
the  following  assignment:—* 

'^  SUBROGATION. 

*^  Be  it  known  that  the  Continental  Insurance  Company  of 
New  York  did  insure  Rix  Brothers,  under  its  policy  Na  811, 
Oscoda,  Michigan,  as  follows:  One  thousand  dollars  on  their 
stock  of  groceries  and  provisions,  flour,  feed,  and  hay,  all 
while  contained  in  the  two-story  frame  warehouse  of  the 
Oscoda  Boom  Company,  situated  on  block  19,  village  of 
Oscoda,  Michigan. 

''Further,  that  on  the  thirtieth  day  of  January,  1890,  a  fiie 
occurred  by  which  property  so  insored  was  damafed  sr  de- 
stroyed to  the  amount  of  $2,698.62. 
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'^Now,  therefore,  we,  Rix  Brothers,  in  oonsideration  of 
$866.20  to  me  in  hand  paid  by  the  said  ^Continental  Insur- 
ance Company  of  New  York,  in  full  settlement  of  claim 
against  said  company  by  reason  of  such  insurance  and  loss, 
do  hereby  assign,  set  over,  transfer,  and  subrogate  to  the  said 
Continental  Insurance  Company  of  New  York  all  the  right, 
claims,  interesti  choses,  or  things  in  action,  to  the  extent  of 
$866.20  paid  me  as  aforesaid,  which  I  may  have  against  the 
said  H.  M.  Loud  &  Sons  Lumber  Company,  or  any  other 
party,  person,  or  corporation  who  may  be  liable,  or  hereafter 
adjudged  liable^  for  the  burning  or  destruction  of  said  prop* 
erty;  and  I  hereby  authorize  and  empower  the  said  Conti* 
nental  Insurance  Company  of  New  York  to  sue,  compromise, 
or  settle,  in  my  name  or  otherwise,  to  the  extent  of  the  money 
paid  as  aforesaid;  and  the  said  insurance  company  is  hereby 
substituted  in  my  stead,  and  subrogated  to*  all  my  rights  in 
the  premises,  it  being  expressly  stipulated  that  any  action 
taken  by  said  company  shall  be  without  charge  or  cost  to 
me.  *'Rix  Brothers, 

"Per  V.  E.  Rix. 
"Witness:  Lillib  Waters.'* 

This  action  is  brought  to  recover  from  the  defendant  tlie 
moneys  paid  by  the  plaintiff  to  Rix  Brothers  for  their  loss, 
the  claim  being  that  the  fire  was  occasioned  by  the  use  of  a 
locomotive  run  and  operated  on  defendant's  railroad.  To  the 
declaration  filed  defendant  pleaded  the  general  issue.  The 
case  was  tried  in  the  circuit  court  for  Iosco  County  before  a 
jury,  where  plaintiff  had  verdict  and  judgment  for  the  amount 
of  money  paid  Rix  Brothers. 

It  appears  by  the  testimony  in  the  case  that  the  loss  of  Rix 
Brothers  by  this  fire  was  the  sum  of  $2,698.62;  and  the  claim 
on  the  trial  was  that  the  defendant,  by  the  improper  construc- 
tion of  its  engine  and  the  careless  and  negligent  manner  in 
which  it  was  used,  caused  sparks  to  be  emitted  which  de- 
stroyed Rix  Brothers'  property.  It  is  also  apparent,  as  shown 
by  the  record,  that  other  insurance  companies  aside  from  the 
plaintiff  had.  issued  policies  to  Rix  Brothers,  insuring  in  dif- 
ferent amounts  the  property  destroyed  by  this  fire.  The  paper 
subrogating  the  plaintiff  to  all  of  the  rights  of  Rix  Brothers 
against  the  defendant  does  not  purport  to  assign  and  transfer 
to  the  plaintiff  all  of  the  claim  and  demand  of  Rix  Brothers 
against  the  defendant  for  the  loss  sustained  by  them  by  this 
ii«  bot  only  an  interest  in  the  claim  and  demand  against, 
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tfae  dttfemdont,  lepreeented  by  tlM  sam  of  $866.20^  and  faj  the 
tarms  of  8ubrogati(>D  tfae  plaintiff  is  authorised  and  empov- 
ered  to  sue  for  the  recovery  of  the  damage  oceaaioned  by  the 
fire  only  to  the  extent  of  that  sum. 

It  is  a  well-settled  rule  that  au  eatixe  olaim  or  demaod 
arising  out  of  a  single  transaction,  whether  in  the  natQ»  ii 
a  contract  or  tort,  cannot  be  divided  into  aeparata  and  dji* 
tinct  claims,  and  the  same  form  of  action  bcought  for  eadi, 
or  two  suits  maintained,  without  defendant's  consent:  Herrif 
ter  V.  PMer,  28  Cal.  385;  Logan  v.  Oaffny,  SO  Pa.  St  108; 
Cohin  V.  Corwin,  15  Wend.  557;  AkoU  v.  Sugm,  IQS  Pa.  8i 
860;  Smith  ▼.  J(me$j  16  Johns.  229;  Hartford  Fim  /aa.  G^.  v. 
Dawnport  87  Miah.  614. 

A  party  cannot  be  permitted,  even  in  a  tort^  to  split  op  a 
cause  of  action  and  bring  separate  actions  for  a  part  of  tbt 
claim,  or  several*actions  where  one  Action  would  suffioe*  One 
seeking  to  enforoe  a  claim  must  present  by  the  pleadings  er 
proof,  or  both,  all  tlie  grounds  npon  which  fae  eex^ects  a  j«4c- 
ment  He  may  not  split  up  his  demand,  or  prosecute  U^ 
piecemeal,  or  present  only  a  portion  of  the  grounds  upon 
which  relief  is  sought,  and  leave  the  rest  &r  a  saoond  suit  if 
the  first  fails.  Otherwise  there  would  be  no  end  to  litigation. 
This  rule  is  settled  in  Jama  v.  Alkn  Co.,  U  Ohio  fit.  230,  58 
Am.  Bep.  821,  and  oases  tiieee  cited. 

Under  the  pleadings  and  proofs  in  the  oaae,  the-conrt  shoaU 
have  directed  the  verdioit  in  &var  of  the  delieiidant,  for  the 
reason  that  it  was  made  apparent  to  tine  court  upon  the  trial 
that  an  e£Fort  was  being  made  to  eolleot  upon  a  split  cause  •€! 
action,  and  which  was  a  portion  only  of  the  claim. 

If  the  Bix  Brothers  have  a  claim,  undoubtedly  they  would 
have  a  right  to  maintain  a  suit  for  the  loss  occasioned  by  the 
negligence  of  £he  defendant  in  setting  the  fire,  if  the  defend* 
ant  was  negligent  in  that  respect,  and  the  Bix  Brothers 
could  undoubtedly  assign  their  claim  and  demand,  and  their 
assignee  would  be  subrogated  to  their  rights,  having  the  same 
rights  of  recovery,  and  no  greater;  but  tlie  Bix  BrotheiB  er 
their  assignee,  or  person  subrogated  to  only  a  portion  of  the 
elaim,  could  not  bring  the  actton  to  recover  such  pertioii, 
and  leave  oat  of  the  suit  or  action  a  portion  of  eooh  elaaai  m 

The  judgment  of  the  court  below  must  be  levenedi 
aoste  of  betb  eoorla.    No  new  trial  will  be  eideied. 
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Aanxmrn,  Snmuio  <m  SsrsftAiioi  ov.  —Plaintiff  aMo«l  ipUl  up  a  u^ 
gU  mam  of  aotion  into  two  or  moro  laiti:  NigkHngaie  ▼.  SeanneU^  0  OaU  606| 
66  Am.  Deo.  6S6;  Ofiwr  t.  BoH,  U  Ala.  574;  40  Am.  Doc  228;  BendernagU 
▼•  Coda,  19  Wend.  207;  82  Am.  Dea  448;  <7ii«nw^T.  Carmr^  8  Wend.  492t 
94  Am.  Dee.  60;  i9<eMii«  t.  Loekwood^  13  WendL  644;  28  Am.  Dee.  402;  LU^ 
dOL  T.  CkkhmUr.  84  Ala.  50S;  5  Am.  HU  Rep.  887;  Thompao%  t.  ATcAiffAl^ 
8i  Ga.  6|  i?o6y  v.  ^:;(^-ib  130  Ind.  410;  Md'haU  t.  /oAimMp  109  K.  C.  67L 


Hall  t;.  Niagara  Firb  Insuranob  Compant. 

(n  ICxcszoili,  IM.] 

IsiOKABLB  Ihtbeist  zv  BuiLmvo  OK  Lamd  Hbld  UBDSB  CONTRAOr  Of 
PuBOBiss.  —  One  who  holda  land  under  a  eoutraot  of  pnrehaee  bae  aa 
incorabk  Intareot  in  a  boUding  wfa&oli  ho  ia  erectiag  tbereea« 

LvOBANCai,  AvrUOANT  lOJt  HOT  RCQDXBSD  TO  ShOW  HIS  TiTLI  VVLItS  K^ 

QUB8TXO*  ^  An  applioant  for  inanrance  it  not  required  to  abow  the  exaol 
condition  of  hia  title  to  the  property  aought  to  be  inaured,  nnlesa  he-  it 
reqneated  ao  to  do;  and  if  hia  applioation  ia  oral  and  no  deceit  ia  prao^ 
tioed»  hia  failure  to  mention  enonmbranoeai  where  no  inqnirj  ia  mada 
concerning  enonmbranoea^  ia  immateriaL 

BQUITABLS  OW2IBB8HIP  SUPPO&TB  RlOITAL  OF  OWHXRSHIP  19  ApPLIOATIOW 
lOB  IN8UBA2IOX  —  CONDITIOK  XM  InSURANOB  PoLIOT  AS  TO  OwnBBaHIP 

ov  PnoFBBTr,  HOW  OoBBTBrBD.  — A  condition  in  a  policy  of  inaaraaco 
that  the  policy  ahall  be  Toid  nnleaa  concent  in  writing  ia  indoraed  tbereoa 
by  the  company,  if  the  aasured  ia  not  the  aole  and  nuconditional  owner 
of  the  property,  relatoa  only  to  changea  arising  after  the  ezecation  and 
acctiptance  of  the  policy,  and  doea  not  apply  to  an  existing  atate  or  con- 
dition of  the  property  at  the  time  when  the  policy  waa  iaaned. 

Ottmnrt  to  AasieHiiBHT  of  Poliot  of  Ixbubahcb,  Cokpavt  Bound  bt« 
When  an  inanratfoe  company,  without  reaervation,  conaenta  to  the  a^ 
•ignment  of  an  inanrance  polioy,  repreaenting  upon  ita  face  an  unearned 
▼alue^  to  a  pnrchaaer  of  the  insured  property,  who  in  good  faith  paya 
▼aluo  for  auch  aaaignment^  the  company  cannot  be  allowed  to  set  up 
oiental  reaervationa  or  prior  breaohea  which  w«re  unknown  to  either* 
party,  in  avoidance  of  ita  liability  oa  the  policy. 

OovBRioii  m  iHauBAiiOB  Pouor  AB  TO  LrrioATiotf  CoNCBBxriNO  Pbopbrtt, 
CoRSTBUonoB  Of.  —  A  proTtsion  in  a  policy  of  insurance  that  it  shall 
become  Tcid  if  the  title  or  poaaeaaion  of  the  property  intured  be  involved 
in  litigation,  relatea  to  a  litigation  over  the  title  or  poaaeaaion  of  the 
aaanred,  and  noi  to  a  proceeding  inatitnted  to  ooat  a  tonant  from  the 
pn^perty* 

Kema  and  Lightnert  for  the  appellant 

HaneheUj  Stark^  and  Hanchettj  for  the  defendant. 

McObath,  J.  This  is  an  aotion  apou  a  policy  of  insuraiioa 
datod  Oetober  13, 1888,  and  mnning  for  three  years,  iseued  te 
J.  C.  Hongh  **on  hia  two*Btory  frame  dwelling,  ....  against 
all  such  immediate  loss  or  damage  sustained  by  the  assurud 
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M  may  occur  by  fire  to  the  property  lAove  specified,  but  not 
exceeding  the  interest  of  the  assured  in  the  property."    By  the 
terms  of  the  policy,  the  assured  by  its  acceptance,  "  War- 
rants that  any  application,  surrey,  plan,  statement,  or  de- 
scription, connected  with  procuring  this  insurance,  or  con- 
tained in  or  referred  to  in  this  policy,  is  true,  and  shall  be  a 
part  of  this  policy;  that  the  assured  has  not  overTslued  the 
property  herein  described,  nor  omitted  to  state  to  this  com- 
pany any  information  material  to  the  risk.''    The  policy  also 
provided  that|  **This  policy  shall  become  void,  unless  con* 
sent  in  writing  is  indorsed  by  the  company  hereon,  in  each  of 
the  following  instances,  vis.:  If  the  assured  is  not  the  sole  and 
unconditional  owner  of  the  property;  or  if  any  building  in- 
tended to  be  insured  stand  on  ground  not  owned  in  fee-simple 
by  the  assured;  or  if  the  interest  of  the  assured  in  the  prop- 
erty, whether  as  owner,  trustee,  consignee,  factor,  sgent,  mort- 
gagee, lessee,  or  otherwise,  is  not  truly  stated  in  tliis  policy; 
or  if  any  change  tako  place  in  the  title,  interest,  location,  or 
possession  of  the  property  (except  in  case  of  succession  by 
reason  of  the  death  of  the  assured),  whether  by  sale,  transfer,  or 
conveyance,  in  whole  or  in  part,  or  by  legal  process  or  judicial 
decree;  or  if  the  title  or  possession  be  now  or  hereafter  become 
involved  in  litigation;  or  if  this  policy  be  assigned  or  trans- 
ferred before  a  loss."    No  written  application  for  the  policy 
was  requested  or  made.    The  insurance  was  solicited  by  the 
company's  agent,  **  who  saw  the  building  permit  in  the  paper, 
and  came  to  the  office  [Hough's],  and  wanted  to  write  a  policy 
on  the  house*''    No  statement  as  to  the  condition  of  the  title 
or  as  to  the  nature  of  Hough's  ownership  was  asked  for  or 
^iven.    Hough,  in  November,  1887,  had  bought  ten  acres  of 
land  for  eighteen  thousand  dollars,  a  large  portion  of  which 
.lad  been  paid,  and  had  subdivided  the  land;  the  house  in 
«juestion  being,  at  the  time  the  insurance  was  effected,  in  pro- 
cess of  construction  on  one  of  the  lots  known  as  "  Lot  7."    Ha 
held  the  whole  under  a  contract  of  purchascb    October  IS, 
1888,  the  policy  was  issued.    May  14, 1889,  Hough  contracted, 
in  writing,  to  sell  to  one  Stevens  this  lot  seven  for  three  thou- 
sand five  hundred  dollars,  which  was  to  be  paid  as  follows: 
twenty-five  dollars  on  or  before  July  1,  1889,  and  the  further 
sum  of  twenty-five  dollars  in  monthly  payments  thereafter, 
until  the  entire  sum,  with  interest,  should  be  paid*    Stevens 
contracted  to  pay  all  taxes  and  assessments  upon  the  property, 
and  to  pay  the  expenses  of  keeping  the  buildings  insured  against 
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loes  or  damage  by  fire.  Hough  agreed,  oa  performance  of  all 
of  the  coTenanto  upon  Stevens's  part,  to  execute  a  good  and 
sufficient  deed  to  Stevens.  It  was  further  agreed  that,  ^'The 
said  party  of  the  second  part  shall  have  possession  of  said 
premises  on  and  after  the  date  hereof,  while  he  shall  not  be  in 
default  on  his  part  in  carrying  out  the  terms  hereof;  •  •  •  • 
and  if  said  party  of  the  second  part  shall  fail  to  perform  hia 
agreements  on  this  contract,  or  any  part  of  the  same,  the  said 
party  of  the 'first  part  shall,  immediately  after  such  failure, 
have  a  right  to  declare  the  same  void,  and  may  retain  what* 
ever  may  have  been  paid  hereon,  and  all  improvements  that 
may  have  been  made  on  said  premises,  to  the  extent  of  his 
just  interest  therein,  and  treat  the  party  of  the  second  part  as 
his  tenant  holding  over  without  permission.'' 

Stevens  went  into  possession  at  once,  and  occupied  the  prem* 
ises  at  the  date  of  the  fire,  although  he  only  made  three 
monthly  payments.  On  July  2,  1890,  he  was  given  notice  to 
quit  the  premises,  and  that  the  ^contract  had  been  declared 
Toid*  In  March,  1890,  Hough  assigned  all  his  interest  in  the 
original  contract  held  by  him  to  plaintiff.  At  the  time  of  that 
assignment,  Hough  assigned  the  policy  to  Hall,  and  Hough 
and  Hall  went  together  to  the  office  of  defendant's  agent 
Hall  told  the  agent  that  Hough  had  **  assigned  his  interest  in 
the  property"  to  him  (Hall),  and  that  he  *' wanted  the 
policy  to  read  payable  to  him  in  case  it  should  burn,"  and 
thereupon  the  consent  of  the  company  was  indorsed  upon  the 
policy. 

Upon  these  facts  the  court  directed  a  verdict  for  defendant, 
and  plaintiff  appeals. 

The  record  presents  two  questions:  1.  Was  this  contract 
Talid  at  its  inception  ?  2.  Conceding  that  the  policy  was 
Yitiated  by  the  Stevens  contract  as  to  Hough,  what  was  the 
effect  of  the  company's  consent  to  the  assignment  to  plaintiff? 

It  must  be  conceded  that  Hough,  at  the  inception  of  the 
policy,  had  an  insurable  interest  in  the  property.  It  is  well 
settled  in  this  state  at  least  that  an  applicant  for  insurance 
is  not  required  to  show  the  exact  condition  of  his  title,  unless 
requested  so  to  do:  Caainer  y.  Farmers*  etc.  /ns,  Co,^  46  Mich* 
15;  0ue9t  v.  New  Hampshire  etc.  Lis.  Co,^  66  Mich.  98;  thai 
the  failure  to  mention  encumbrances,  if  not  inquired  about, 
the  application  being  oral,  and  no  deceit  being  practiced,  is 
immaterial:  (ySrien  v.  Ohio  Ins.  Co.,  62  Mich.  181;  TiefenUuU  r. 
CUiz0n$  eie.  Ine.  Co,^  63  Mich.  806;  and  that  an  equitable  ownei^ 


HO  Hall  ir«.  Viaoama  Wtbm  Ih8»  Oa  [Ifieh. 

■Up  will  support  a  recital  cf  ownenhip:  Farmertf  «fe.  InB.  Co, 
▼•  Fogelman^  8ft  Hich.  481;  Chml  ▼•  JVSnf  Hampth  etc.  InA, 
Co.t  86  Mioh.  98.  See  1  May  on  Insuraooe,  sees*  285-287,  and 
7  Am.  A  Bng.  Bnoj.  of  Law,  102a 

In  tbe  present  case,  neither  Hongh  nor  Hall  was  asked  to 
state  the  nature  of  his  interest  in  tbe  property  or  the  oonditioa 
af  the  title;  neither  made  any  misrepresentation  or  was  guil^ 
af  any  fraud  or  conoealment;  and  Hough  at  the  inoeption  of 
flie  policy,  and  plaintiff  at  the  time  of  the  consent  of  tha 
eompany  to  the  assignmeat  to  him,  had  such  an  interest  in  the 
property  insured  as  would  support  the  recitation  in  the  policj 
that  it  covered  **his  two-story  frame  dwelling."  Hough's 
contract  with  Stevens  was  not  executed  until  after  the  policy 
had  been  issuedi  and  when  Hall  took  Stevens  was  in  default; 
hot  in  any  event  Hall  had  at  that  time  an  equitable  interest. 

Tbe  provisionS'of  tbe  prieicy  in  tbe  present  case  respecting 
the  sole  and  uncenditional  ownership  of  the  property,  the 
truthfulness  of  the  statement  as  to  tbe  interest  of  the  assured 
in  the  property,  and  as  to  any  change  in  the  title,  interesti 
location,  or  possession  of  the  property  by  sale  or  transfer,  are 
precisely  the  same  as  were  passed  upon  in  Hoose  v.  PrueoU 
Ins.  Co.f  84  Mich.  809,  and  the  court  there  held  that  all  the 
provisions  of  the  contract  must  be  taken  together;  that  if  the 
insurer  desired  to  know  the  interest  it  was  insuring,  it  should 
have  defined  that  interest  in  the  policy;  that  it  was  the  inten- 
tion  of  tbe  parties  to  make  a  binding  contract  of  insurance 
when  accepted  by  the  assured;  that  the  claim  as  to  sole  and 
unconditional  ownership  could  only  be  held  to  relate  to  changes 
arising  after  the  execution  and  acceptance  of  the  policy,  and 
did  not  apply  to  an  existing  state  or  condition  of  the  property 
at  the  time  that  the  policy  was  issued.  That  case,  therefore^ 
disposes  of  the  first  queation. 

The  other  question  is  the  more  serious  one,  and  one  upon 
which  the  authorities  are  by  no  means  uniform. 

In  Continental  In$.  Co,  v.  Mwins^  120  Ind.  80,  the  assured 
had  mortgaged  the  property,  and  afterwards  sold  it  to  Manna 
and  assigned  tbe  policy,  to  which  assignment  the  company, 
without  knowledge  or  notice  of  tbe  mortgage,  oonsentedj  Tha 
oourt  held,  — 

That  a  contract  of  insurance  is  purely  a  personal  engage- 
ment, and  does  not  run  with  the  property  insured,  citing 
Nordyke  and  Marmon  Co.  v.  Qery^  112  Ind.  585;  2  Am.  St 
Bep.  219;  and  Cumming9  v.  CheBhire  Co.  etc  InB.  Co.^  55  N.  H. 
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457:  **  that  the  poEej  exfaroi  with  the  tnaifar  of  ihe  eBiata, 
BO  far  as  it  relates  to  the  original  holder,  but  the  asaignineiii 
and  assent  of  the  company  thereto  jconatitiite  an  independent 
eoniract  with  the  porchaeor  and  assignee,  the  same  in  effeei 
as  if  the  policy  had  been  reissued  to  him  npon  the  terms  and 

oonditions  therein  expressed The  contract  of  insuranci^ 

ihnB  oonsnminated,  arises  directly  between  Ihe  parchaser  and 
the  insaranoe  company,  to  aU  intents  and  purposes  the  saans 
as  if  a  new  policy  had  been  issned  emfaraoing  the  terras  of  the 
old.  In  soch  a  oase,  no  defense  predicated  on  eopposed  viola* 
tiona  of  the  conditions  ^  the  policy  by  the  assignor  will  be 
available  against  the  assignee.  Until  the  latter  himself  does 
some  act  or  permits  a  condition  of  things  to  eaist  in  violation 
of  the  terms  of  the  policy,  he  is  not  in  defisQlL"  That  beiof; 
a  new  and  inctependent  ccmtcact,  both  parties  are  subject  to 
the  same  rules  which  govern  the  making  of  the  original  con- 
tract. 

A  large  number  of  authorities  are  cited  in  support  of  the 
conclusions  reached.  In  Bie$n  v«  Niagara  4ie.  In$.  Co.^  89  N.  Y. 
815, 42  Am.  Bep.  297,  the  court  held  that  the  consent  to  the 
assignment  created  a  new  contract  between  the  company  and 
the  assignee,  unaffected  by  the  forfeiture  if  in  any  event  it 
could  have  been  insisted  upon. 

In  Sh&arman  v.  Niagara  etc.  Ins,  Co.,  46  N.  Y.  526, 7  Am.  Rea^ 
380,  the  property  was  conveyed  to  plaintiff  March  4th«  The 
policy  was  renewed  in  the  name  of  the  grantor  March  21et| 
and  was  assigned  to  plaintiff  April  15th,  and  on  the  same  di^ 
the  company  consented  to  the  assignment.  The  company  in* 
siated  that  at  the  time  of  its  consent  it  had  no  knowledge  of 
any  fact  except  that  at  that  time  it  was  notified  that  the  prop- 
erty had  been  conveyed  to  plaintiff,  but  the  time  of  the  transfer 
had  not  been  given,  nor  the  fact  that  the  policy  was  issued 
after  the  transfer.  The  court  held  that,  '*  The  renewal  revived 
the  original  policy,  and  continued  it  with  .«U  the  virtue  which 
it  would  have  had  for  any  pnrpose  if  it  had  act  expired;  that 
the  consent  to  the  assign  moBt  was  equivalent  to  an  agteemsoi 
to  be  liable  to  the  assignee  upon  the  poUcy  as  a  Bubsisting 
operative  contraoti  for  which  agreement  ike  retention  of  the 
premium  received  on  the  renewal  was  a  good  consideratien.* 

In  Hooper  v.  Hudson  Ringer  etc  Im.  Oo.^  17  N.  Y.  424,  the 
insurance  was  upon  a  stock  of  goods  which  had  been  sold  lea 
eizeoation,  and  the  purchaser  obtained  the  consenft  of  the  oom- 
pany  to  an  assignment  to  him,  and  the  eonrt  held  that  the 
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polioj  beeame  a  new  oontraot  of  insurance  between  the  under- 
writera  and  the  assignee. 

*' An  assignment,  therefore,  being  of  no  ayail,  except  in 
of  an  interest  in  the  assignee  in  the  subject  insured ,  the 
quest  made  to  the  defendants  to  consent  to  au  assignment  to 
plaintiff  was  of  itself  notice  to  them  that  he  had  acquired  or 
was  about  to  acquire  an  interest  in  the  insured  property.  If^ 
therefore,  it  was  important  to  the  defendants  to  know  what 
the  nature  of  the  interest  was  which  the  plaintiff  had  acquired, 
they  should  have  asked  for  information  in  respect  to  it.  If 
they  were  content  to  give  their  consent  without  such  inquiry, 
it  was  their  own  fault" 

In  Ellis  V.  CauncU  Blufft  Ins.  Co.y  64  Iowa,  507,  it  was  held 
that,  *^  Although  the  assured  may  have  made  statements  in 
his  apj)lication  which  by  the  terms  of  the  policy  would  defeat 
a  recovery  thereon  by  him,  yet  where  the  insured  property  is 
sold  and  the  policy  assigned  to  another,  and  the  oooipany 
assents  to  such  assignment,  a  new  contract  arises,  which  is  not 
affected  by  the  fraud  of  the  party  originally  insured." 

In  EUis  V.  StaU  Ins.  Ccy  68  Iowa,  578,.  56  Am.  Rep.  865,  a 
majority  of  the  court  held  that  the  provision  in  the  policy 
that,  '*  if  the  title  of  the  property  is  encumbered,  the  policy 
shall  be  void,"  was  imported  into  the  new  contract,  and  that 
the  existence  of  the  mortgage  invalidated  that  contract  The 
court  divided  upon  the  construction  of  this  provision,  a  mi- 
nority of  the  court  holding  that  it  was  not  against  prior  or  ex- 
isting encumbrances,  but  against  those  which  should  fall  on 
the  property  subsequent  to  the  execution  and  delivery  of  the 
new  contract  Upon  this  question  the  dissenting  opinion  is 
in  accord  with  the  case  of  Hoose  v.  PreseoU  Ins.  Co.^  84  Mich. 
809. 

In  Ellis  V.  Insurance  Co.^  82  Fed.  Rep.  646,  there  is  a  very 
able  discussion  of  the  question  by  Brewer,  J.,  who  says: 
^  Where  an  assignment  goes  with  an  absolute  sale  of  the  prop- 
erty, there  is  the  creation  of  a  new  contract  If  it  is  a  new 
contract  for  one  purpose,  it  is  a  new  contract  for  all  purposes. 
The  assignment  is  expressed  to  be  subject  to  the  terms  and 
conditions  of  the  policy.  What  does  that  mean  7  It  is  equiva- 
lent to  saying  that  the  assignee  takes  the  contract  as  of  pres- 
ent writing,  containing  the  same  terms  and  stipulations, 
binding  him  to  the  same  duties,  and  subjecting  him  to  the 
same  liabilities  that  were  imposed  by  the  contract  in  the  first 
instance  upon  the  assignor.    In  no  other  way  can  it  fairly  be 


Oct.  1892.]       Hall  9.  Niaoaba  Fibb  Ins.  Co.  508 

Bttid  that  a  new  contract  was  made.    Tested  by  that  rale,  the 
assignee  agreedi  as  the  assignor  had  agreed  in  the  first  in- 
Btiuice,  that  he  would  place  no  encumbrance  upon  the  prop- 
erty,  and  thr.t  if  he  did  the  policy  should  fail.    There  is  no 
pretense  that  he  has  violated  that  stipulation  thus  construed. 
It  may  well  be  doubted  whether  the  use  of  the  technical 
terms  ^assignment,'  *  assignor/  and  'assignee'  are  apt  to  de* 
scribe  the  actual  transaction.     When  the  insured  sells  the 
property,  that  moment  the  policy  falls.    He  has  no  insurable 
interest.     The  policy  ceases  to  have  legal  force  as  a  policy. 
Can  it  be  said  he  is  assigning  that  which  is  nothing,  and 
that   the  insurance  company  contemplates  and  assents  to 
the   transfer  of  that  which  has  no  legal  existence?  .... 
This  is  a  practical  question,  and  we  must  look  at  these  mat- 
ters in  a  practical  light.     When  the  purchaser  buys  the  prop- 
erty,  naturally  the  thought  in  his  mind  is  insurance.     It 
being  his,  and  the  old  policy  being  dead,  he  looks  for  insur- 
ance.    He  finds  a  policy  which  had  been  in  force,  dead  be- 
cause of  his  purchase  and  cessation  of  the  insurable  interest 
in  the  assignor,  yet  which  the  insurance  company  is  willing 
to  have  transferred  to  him.     Would  it  not  be  an  injustice  to 
him  if,  after  the  insurance  company  has  consented  to  that 
transfer,  it  could  turn  back  to  acts  done  by  the  person  from 
whom  he  obtained  the  policy,  and   claim  that  those  acts 
vitiated  the  whole  thing,  and  rendered  it  not  liable  to  the 
assignee?  .... 

"  But  it  is  said  there  is  really  no  consideration  for  this  con* 

tract  on  the  part  of  the  company The  assignment  of 

this  policy  is  an  assertion,  practically,  by  the  assignor  of  a 
right  to  an  unearned  premium,  and  the  claim  of  such  un- 
earned premium,  presented  to  the  assignee,  is  assented  to  by 
the  company  when  it  consents  to  the  assignment.  It  matters 
not  that  there  may  have  been  no  actual  right  to  such  un- 
earned premium,  for  the  recognition  and  compromise  of  a 
elaim  is  consideration.  Further  than  that  there  would  be 
the  injury  to  the  assignee  as  well  as  the  benefit  to  the  insurer 
to  be  considered. 

^  Again,  it  is  said  that  there  can  be  no  waiver  without 
knowledge;  that  the  insurance  company  was  ignorant  of  the 
fact  of  this  encumbrance;  and  therefore  it  should  not  be  held 
to  have  waived  its  rights.    There  may  be  estoppel  without 

knowledge This  consent  to  the  assignment,  dealing 

with  things  in  a  practical  way,  must  be  construed  as  a  state- 
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ment  by  tb«  insuraooe  oompany  that  it  reoc^ised  that  policy 
as  a  valid  inBtraoient.  Surely  it  would  be  unjoet  to  think 
that  the  inBuraoce  company  put  itself  into  the  position  of  as- 
senting to  the  transfer  of  a  policy  which  had  no  validity,  go- 
ing through  the  form  of  consenting  to  that  which  had  no  legal 
existence,  and  was  worthless. 

'*  These  considerations,  although  we  concede  that  the  que»» 
tion  is  one  of  not  perfect  transparency,  lead  us  to  the  conclu- 
eion  that  this  assignment  must  be  taken,  in  the  language  of 
the  text-books  and  the  authorities,  to  create  a  new  contract 
between  the  assignee  and  the  insurance  company,  —  a  new 
oontract  embracing,  as  of  present  writing,  the  same  terms  and 
stipulations  as  were  embraced  in  the  contract  originally  writ- 
tea  between  the  assignor  and  insurer  ":  2  May  on  Insurance, 
tmo.  878;  Wood  on  Insurance,  sees.  110,  866;  Flanders  on  Fire 
Insurance,  484;  Cummings  v.  Cheshire  Co,  etc.  Ine.  Co.j  55  N.  H. 
467;  Wilson  v.  Hilly  8  Met  66;  Flanagan  v.  Camden  etc.  Ins. 
Co.,  25  N.  J.  L.  506;  PraU  v.  New  York  etc  Ins.  Co.j  64  Barb. 
589;  55  N.  Y.  505;  14  Am.  Rep.  304. 

An  insurance  policy  is  a  personal  contract  of  indemnity. 
It  is  non-assignable,  except  with  the  assent  of  the  insurer; 
nevertheless,  the  assignment  of  policies  of  insurance  is  an  in- 
eident  of  nearly  every  transfer  of  personal  property  or  int- 
proved  real  estate.  Unexpired  policies,  before  loss,  have,  as  a 
rule,  in  the  hands  of  the  person  to  whom  issued  or  hie  assignee, 
a  certain  face  value,  which  is  the  unearned  premium  <^  in- 
demnity to  the  assignee  for  the  unexpired  term.  They  are 
either  transferred  as  a  part  of  the  consideration  for  the  pur- 
ohase-money,  or  the  value  of  the  unearned  premium  is  agreed 
to  be  paid  in  consideration  of  the  assignment.  The  assignee 
acquires  the  right  to  the  unearned  premium,  or  the  right  to 
the  indemnity  for  the  unexpired  term,  for  value.  The  right 
to  the  unearned  premium  may  be  subject  to  the  conditions  of 
the  oontract,  for  he  takes  that  right  subject  to  the  consent  of 
.ihe  company;  but  suppose  that  the  unearned  premium  is 
,paid  over  to  the  assignee  of  the  policy,  or  credited  upon  the 
premium  for  a  new  policy,  could  it  be  contended  that  the 
'Oompany  would  have  the  right  to  recover  back  the  sum  so  paid 
4r  credited  ftom  the  assignee?  The  company,  in  such  case, 
neognises  the  validity  of  the  policy,  and  the  assignee  is  simply 
nimbursed  Ibr  what  be  has  paid  to  the  assignor. 

The  ordinary  railroad  mileage  ticket  is  not  transCuable,  and 
attached  is  a  condition  tiiat  its  use  by  any  other  person  wOl 
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operate  as  a  forfeiture.    Suppose  thht  A  holds  such  a  ticket, 
which  he  desires  to  transfer  to  B,  and  thej  go  together  to  the 
office  of  the  railroad  company,  and  A  transfers  the  ticket  to 
By  and  the  company  indorses  its  consent,  B  paying  the  value 
represented  by  the  unused  strip  for  the  transfer.    Could  the 
railroad  company  be  afterwards  heard  to  say,  as  against  B, 
that  A  had,  before  the  transfer,  forfeited  the  contract,  even 
though  it  had  no  knowledge  of  the  breach,  and  therefore  the 
contract  was  void  as  to  B?    Certainly  not.     By  consent,  a 
new  contract  between  the  company  and  B  is  created.     The 
company  has  agreed  with  B  that  the  unused  coupons  are  good 
in  Mb  hands.    The  company  cannot  be  said  to  have  waived 
that  which  it  had  no  knowledge  of,  but  it  has  waived  the 
right  as  against  B  to  insist  upon  A's  infirmities,  whatever 
they  may  have  been.    The  contract  which,  prior  to  the  trans- 
fier,  was  personal  with  A  has  ceased,  and  has  become  per- 
sonal with  B.    B  does  not  agree  that  A  has  not  violated  iti 
provisions,  but  only  that  he  will  not.     Insurance  contracts 
are  peculiar,  and  hence  rules  applicable  to  other  contracts  are 
applicable  to  them  only  so  far  as  the  provisions  are  analogous. 
When  a  party  to  a  non-assignable  instrument,  representing 
upon  its  face  an  unearned  value,  consents  to  its  transfer  with- 
out reservation,  and  the  assignee  in  good  faith  pays  value  for 
such  transfer,  the  party  consenting  cannot  be  heard  to  set  up 
mental  reservations  or  prior  breaches  which  were  unknown 
to  either  party.    The  rule  applicable  to  the  transfer  of  an 
assignable  contract  has  no  application  to  such  contracts.    The 
consent  to  the  assignment  imported  validity.    The  right  to 
withhold  or  grant  it  is  for  the  benefit  of  the  insurer.     It  has 
its  burdens  as  well  as  its  advantages.    The  application  for 
consent  is,  in  effect,  one  for  a  contract  of  indemnity  to  the 
assignee.    It  affords  an  opportunity  to  the  company  to  ex- 
amine the  risk,  or  to  inquire  as  to  the  title  or  interest  to  be 
insured,  or  as  to  whether  there  had  been  any  other  change  in 
risk  or  title.    Had  defendant  done  so,  and  refused  its  consent, 
plaintiff  would  have  been  in  a  position  to  retain  or  recover 
the  consideratioQ  paid,  and  to  seek  indemnity  elsewhere.     It 
IB  too  late  now,  after  the  loss,  to  set  up  the  changed  conditions. 
It  may  be  said,  too,  that  at  the  time  of  the  application  for 
the  consent  of  the  company  to  the  assignment,  plaintiff  in* 
iormed  the  company  that  Hough  had  assigned  his  interest  in 
flie  property  to  him.    That  was  sufficient,  of  itself,  to  put  the 
company  upon  inquiry. 
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Defendant  insists,  further,  that  inasmuch  as  plaintiff  had 
commenced  proceedings  against  Stevens  before  a  circuit  court 
commissioner  to  recover  possession  of  the  premises,  the  policy 
was  invalidated  thereby.  The  policy  contained  a  provision 
that,  *'if  the  title  or  possession  be  now  or  hereafter  become  in- 
volved in  litigation,''  the  policy  should  become  void.  Stevens 
was  clearly  in  default,  having  occupied  the  premises  for  twelve 
months,  and  paid  but  seventy-five  dollars,  whereas  he  had 
agreed  to  pay  twenty-five  dollars  per  month.  Plaintiff  had 
declared  the  contract  under  which  Stevens  occupied  void,  as 
he  had  the  right  to  do  under  the  contract  From  that  mo- 
ment Stevens  became  and  was  a  tenant  holding  over  without 
permission.  The  proceeding  to  recover  possession  was  predi* 
cated  upon  these  provisions  of  the  contract  It  cannot  be  con- 
tended that  the  provision  of  the  policy  referred  to  contemplated 
that,  in  the  event  that  proceedings  were  instituted  to  oust  a 
tenant,  the  policy  should  become  void.  This  provision,  taken 
in  connection  with  the  other  provisions  of  the  policy,  clearly 
relates  to  a  litigation  over  the  title  or  possession  of  the  assured. 

The  judgment  must  be  reversed,  and  a  new  trial  had,  with 
costs  of  this  court  to  the  plain ti£ 

The  other  justices  concurred. 


Insurablb  Intirest.  —  A  purchaser  of  land  nader  articles  of  agreement 
hat  an  inaarable  iotereit  in  buildings  on  the  land,  though  the  pnrchase* 
money  is  unpaid:  Imperial  He,  Ins,  Co,  t.  Dunham,  1 17  Pa.  St.  460;  2  Am. 
St  Rep.  686,  and  note;  ^tna  Fire  Ina.  Co.  ▼.  Tpler,  16  Wend.  835;  30  Am. 
Deo.  90;  Brewer  ▼.  Herbert,  80  Md.  301;  96  Am.  Dea  582;  Franklin  ete.  Ina. 
Co,  T.  MarUn,  41  N.  J.  U  568;  29  Am.  Rep.  271. 

Equitablx  Titlb  Giybs  an  Insdrablb  Imtbkbst!  Strong  ▼.  MannfaC" 
turera'Ins,  Co.,  10  Pick.  40;  20  Am.  Dec.  507;  Houf^  r.  CUy  ele,  Ina.  Co.,  29 
Gonn.  10;  76  Aul  Dec  581;  Oilman  ▼•  DweUing^kouae  Ina.  Co,,  81  Me.  488. 

InSUBANOB —  DBSCBIFTIOir  09  THB  TiTLB  OB  InTBBBST  09  THB  ASSUBBD). 

Failure  of  the  assured  to  disclose  the  nature  and  extent  of  his  interest  in 
the  property  insured  will  not  avoid  the  policy  in  the  absence  of  fraud:  Morri- 
aon  T.  Tennessee  etc.  Ins,  Co,,  18  Mo.  262;  59  Am.  Dec.  299;  Rigga  r,  Comi' 
mercial  MuL  Ins,  Co.,  125  N.  T.  7;  21  Am.  St.  Rep.  716;  Croaa  ▼.  National 
etc.  Ina.  Co,,  132  N.  Y.  133. 

Insuranob^  AssioNMBiffT  09  PoLicT  ^  RiaBTa  09  AsaioMBB.  — A  policy 
ef  fire  insurance  is  a  personal  contract  with  the  assured  and  does  not  pass  to 
a  purchaser  unless  assigned  with  the  assent  of  the  insurer:  ^tna  F,  Ina.  Qk 
V,  Tyler,  16  Wend.  385;  80  Am.  Dec.  90;  bat  the  assignee  does  not  acquire 
the  full  rights  of  an  assignee  of  a  chose  in  action,  but  recovers  in  the  right 
of  the  parties  insured  and  not  in  his  own,  and  is  aifeoted  by  the  subsequent 
acts  of  the  insured:  Sale  w,  Meehaniea' etc  Ina.  Co.,  6  Gray,  169;  66  Am.  Dea 
410;  Piipix  T.  ReaolttU  Fire  Ina.  Co.,  17  WIl  878;  84  Am.  Dec  754.  Thus 
where  a  policy  was  void  in  the  hands  of  the  assured  by  reason  of  misrepre- 
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it  will  be  •qoally  Toid  in  the  hand*  of  the  asaignee,  althoagh  the 
•ooipuiy  MMDto  to  the  Mrignmoati  OUkemt  Ima.  dc  Okt,  DoU,  85  Md. 
n^  6  Am.  Rep.  360;  and  where  a  polioy  baa  been  rendered  TOtdable  by 
Um  oneaiiibrance  of  the  property,  and  the  oooipany,  without  knowledge  of 
the  enoambraoce,  cnnaenta  to  an  aaeignment»  the  assignee  cannot  reooTer: 
JQb  T.  SitUe  Im.  Co.,  6S  Iow%  078;  M  Am.  Bnp.  866.  The  approval  of  an 
aasigament  by  the  company's  agent  and  a  snbseqaent  acqniesoenoe  of  the 
oompaoy  in  the  agents*  aot  will  be  deemed  a  waiver  of  the  forfeiture  of  the 
poliey  whioh  the  asaigniuent  wonld  otherwise  have  entailed  and  the  oper- 
ative foroe  of  the  policy  will  revive  in  the  hands  of  the  assignees  Imperial  €U» 
lmM.Oo.T.  Dunkam,  117  Pa.  St  400}  8  Am.  ttk  E^  686, 
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(M  MnnaaAK,  ast.) 

SisvAiiT  Yioi-PBiifOiPAii  ov  Ma«tib»  wbut.  —  Where  an  assistant  road- 
master  of  a  railroad  company  has  the  exclusive  aud  unnouditioual  con- 
trol of  all  the  men  eugfaged  upon  a  certain  work  at  the  time  of  an  acci* 
dent,  with  absolute  power  to  employ  and  discharge  them,  and  to  issue 
to  them  orders  which  they  are  bound  to  receive  and  obey,  and  has  full 
management  and  control  of  the  work,  with  power  to  prescribe  the 
method  of  its  perforoianoeb  hia  aota  are  the  acts  of  the  company,  and 
his  negligence  is  the  negligence  of  the  compduy,  for  which  it  is  legally 
responsible.  A  narrow  or  technical  construction  of  the  rule  of  rfapon- 
deal  ntperkr  is  not  in  harmony  with  recent  Michigan  decinions. 

POWRR  TO  Em  PLOT  AND   DlBOHAROB  OtHKB  SbBVANTS,   QUBSTIOrf  AS  TO  — 

luPOBTAHT,  WHBM.  — The  question  whether  or  not  a  servant  has  power 
to  employ  and  discharge  other  servants  is  important  in  determining 
whether  or  not  he  is  to  .be  deemed  a  superior  servant,  for  whoae  acts 
the  master  is  held  liable,  although  it  is  not  necessary  to  show  it  by 
poaitive  proof  in  every  case. 

Vbolioknob  Pbr  s%  What  is.— >To  require  a  gang  of  sixteen  men  to 
range  themselves  in  a  line  along  a  train  of  moving  cars,  and,  acting  as 
one  man,  to  lift  from  the  ground  and  throw  upon  the  car  as  it  passes 
them  heavy  steel  rails,  and  then  to  run  fast  enough  along  the  uneven 
ground,  usually  observed  along  the  side  of  a  railroad  track,  to  be  able 
to  have  the  next  rail  in  position  to  throw  on  the  car  of  the  moving 
train  at  the  proper  moment  as  it  passes,  at  least  without  notifying  a  new 
and  inexperienced  man  of  the  great  hazard  attending  the  performance 
of  aneh  work,  is  negligence  j)€r  9e. 

■▼DBHOB,  ADinsRioir  OF,  NOT  pRKJUDioiAL,  WHIN.  —  Where  the  declara- 
tion in  an  action  for  negUgenoe  olaims  damages  for  an  injury  to  the 
plaintiff's  leg;  it  is  not  pffsjidlsial  error  for  the  oonrt  to  permit  the 
piA»n4:iff'  to  1)0  asked  if  there  is  anything  on  his  hip  which  indicates  the 
fores  of  the  blow,  when,  upon  objection  being  raised,  his  counsel  states 
tiiat  the  testimony  is  offered  to  show  the  force  of  the  blow,  and  that  he 
wants  the  eonrt  to  instmct  the  jury  that  they  oannot  give  any  damages 
lor  aa  injniy  to  the  hip^ 

IriDBHGB  CBAT  CaSB  IB  BBINO   PrOSVCUTKD  OUT  PSRCBNTAOB  NOT  AdMISSI* 

—It  is  not  error  for  the  trial  oonrt  to  exclude  testimony  to  show 
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wheAer  or  not  the  pUiotiff 's  attoriMy  in  an  aetiM  far  negUgaoea  hm 
teken  the  aaaa  to  proeaonta  oo  a  paroantaga,  aiid  whaUur  or  not  ha  « 
iMariag  tha  azpantat  of  tba  litigation. 

Edwards  and  Stewart,  Ashley  Pond^  and  Henry  Eussell^  for 
Iho  appellant 

Eawell  and  Carr^  for  the  plaintiff. 

DuRAND,  J,  This  cause  has  been  in  this  court  once  before, 
and  is  reported  in  87  Mich.  281.  The  record  in  that  case,  upon 
most  of  the  important  questions  raised,  was  substantially  the 
same  as  this,  and  the  principal  facts  upon  which  the  plaintiff 
has  based  his  suit  were,  of  course,  the  same.  We  will  therefore 
only  restate  generally  such  portions  of  the  facts  as  are  neces- 
sary for  •  proper  consideration  of  the  questions  now  pre- 
sented. 

On  September  10,  1889,  Patrick  Cavenaugh,  who  had  been 
in  the  employ  of  the  defendant  as  a  section-foreman  for  nine- 
teen years,  and  who  had  charge  of  a  section  from  Dowagiac 
to  a  point  three  and  three-quarters  miles  east,  caused  the  em- 
ployment of  the  plaintiff  as  a  regular  section-hand.     On  tlie 
eleventh  day  of  September,  1889,  and  being  the  second  day  of 
plaintiff's  employment,  the  gang  of  men  in  which  plaintiff 
was  working,  together  with  other  men  in  the  employ  of  the 
defendant,  including  the  section-foreman,  were  put  to  work 
loading  rails  on  a  moying  train  of  flat  cars,  operated  by  de- 
fendant, under  the  direction  of  Patrick  Wahl,  an  assistant 
road-master  of  the  defendant  railroad,  and  which  position  he 
had  held  for  upwards  of  twenty  years.    The  men,  of  whom 
the  plaintiff  was  one,  were  placed  upon  opposite  sides  of  the 
car,  so  as  to  provide  for  about  sixteen  men  to  each  rail;  and 
it  became  their  duty,  under  the  order  and  direction  of  the 
assistant  road-master,  to  lift  and  throw  the  rails  upon  the  flat 
oars  as  they  were  passing.    As  soon  as  a  rail  had  been  thrown 
upon  a  car,  the  men  were  expected  to  run  ahead  to  the 
next  rail,  and  have  it  in  position  to  throw  upon  the  car  as 
soon  as  it  oame  along.    The  train  was  kept  moving  at  a  rate 
of  speed  variously  estimated  at  from  one  to  foar  miles  an 
hour;  but  whatever  the  rate  of  speed  was,  it  was  fast  enough 
to  require  the  men  to  use  a  great  deal  of  expedition  in  order 
to  throw  on  the  rails  and  keep  up  with  the  moving  train.  The 
rails  weighed  from  six  hundred  to  seven  huidred  pounds, 
and  in  consequence  of  the  method  employed  the  work  was 
hardy  and  required  eyerj  man  to  move  quickly  and  with  pre- 
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ciflion,  so  a9  not  tD  interfere  nith  the  rest  of  tbe  men  In  their 
attempt,  and,  while  acting  in  nnlsoni  to  reach  each  rail  and 
be  in  position  to  throw  it  on  the  passing  car  at  the  proper  in» 
stant  of  time  in  ita  passing.  While  engaged  in  thi^  work,  a 
rail  fell  or  boonded  back  off  the  car,  and  fell  upon  the  plain- 
tiff's leg  and  crushed  it^  so  that  it  had  to  be  amputated  be- 
low tbe  knee. 

Tbe  plaintiff  claims,  and  we  think  the  reoord  fully  sustaine 

him,  that  he  was  exercising  due  care  upon  his  part  at  the 

time  of  the  accident.    Especially  is  this  so  when  his  inex* 

perience,  hia  lack  of  knowledge  of  the  danger  to  which  he  was 

subjected,  and  tbe  extremely  hazardous  method  employed  by 

the  defendant  in  causing  tbe  work  to  be  done,  are  considered. 

Although  entirely  without  knowledge  of  the  danger  to  which 

he  would  be  subjected,  no  special  imformation  or  warning  was 

giyen  him  by  the  assistant  road-master,  Mr.  Wahl,  beyond  thai' 

giYeu  to  all  the  men,  which,  as  testified  to  by  defendant's  wit^ 

ness,  Section-Foreman  Cayenaugh;  was  that  ^  he  wanted  tbe 

men  east  of  Dowagiao  to  go  on  the  north  side,  and  the  men 

west  of  there  to  go  on  the  south  side,  and  he  wanted  eyery  one 

q{  them  to  take  care  of  themselyes  that  day,  and  he  didn't 

want  no  man  to  get  hurt." 

The  court  submitted  to  the  jury  the  entire  question  of  want 
of  knowledge  on  the  part  of  the  plaintiff  of  the  danger  of  at- 
tending the  work,  aa  well  as  the  question  of  any  want  of  carv 
or  of  any  contributory  negligence  upon  his  part,  in  an  entirely 
fair  and  impartial  manner,  and  they  having  settled  that 
qaestion  in  his  fayor,  we  cannot  disturb  it  eyen  if  we  were 
disposed  to  do  so. 

The  defendant  alleges  error  in  that  tbe  court  charged  the 
juty  that  the  master  was  represented  by  Patrick  Wahl,  the 
assistant  road-master,  who  was  in  charge  of  the  work;  that 
the  defendant  was  responsible  for  his  management  of  the 
work,  and  that  his  negligence  was  the  defendant's  negligence. 
Under  the  case,  even  as  made  by  the  defendant,  we  think  the 
court  was  right  in  so  instructing  tbe  jury.  It  is  too  clear  to 
admit  of  argument  that  the  assistant  road-master,  Wahl,  had 
the  exclusive,  unconditional  control  of  all  the  men  engaged 
Ttpon  this  work  at  the  time  of  the  accident  He  had  charge 
of  and  directed  the  method  of  its  performance,  and  while  it 
does  not  appear  that  he  personally  had  anything  to  do  with 
employing  plaintiff  in  the  first  instance,  yet  his  authority  was 
BO  great  that,  at  least  while  engaged  in  this  particular  work, 
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be  even  had  oonirol  and  direction-  over  the  eection-foreman, 
Mr.  Cavenaiighy  who  did  employ  the  plaintiff,  and  who  also, 
as  representing  the  defendant,  acted  in  accordance  with 
Wahl's  instructions  in  reference  to  the  work  and  method  of 
its  performance.  Under  the  facts  shown  by  this  record  it  is 
apparent  that  Mr.  Wabl,  as  assistant  road-master,  had  not 
only  full  power  to  direct  and  control  the  work  and  prescribe 
the  method  of  its  performance,  but  that  he  did  so,  and  in  ad- 
dition that  his  judgment  as  to  what  men  should  be  employed, 
and  when  or  bow  long  their  employment  should  continue,  or 
when  a  man  should  be  discharged  from  such  employment, 
was  absolute,  or  as  nearly  so  as  it  is  possible  for  a  master  to 
confide  a  power  of  that  sort  to  an  agent  to  perform  for  him. 
To  hold  otherwise  would  be  to  close  our  eyes  to  conditions 
patent  to  everybody  in  all  the  ordinary  business  affairs  of  life. 
It  is  evident  that  the  plaintiff  and  all  the  other  section*hands, 
including  the  section-foreman,  looked  upon  Wahl  as  the  abso- 
lute manager  and  controller  of  the  work,  and  from  whom  tbey 
received  their  orders  and  whom  they  were  bound  to  obey. 
Under  these  circumstances,  we  must  hold  that  the  act  of 
Wahl  was  the  act  of  the  defendant  A  narrow  or  technical 
construction  of  the  rule  of  rupondeai  sifpmor  is  not  in  har- 
mony with  the  more  recent  decisions  on  that  point,  especially 
in  this  state.  In  the  well-considered  case  of  Harrison  v. 
Detroit  etc  R.  R.  Oo.^  79  Mich.  409,  19  Am.  St  Rep.  180,  this 
court,  in  an  opinion  written  by  Mr.  Justice  Long,  unani- 
mously say:  — 

"  It  is  difficult  to  lay  down  any  general  rule  which  shall  • 
determine  all  cases.  •  •  •  •  The  tendency  of  modem  adjudi- 
cations is  more  and  more  to  relax  the  rule  that  those  who  are 
engaged  in  the  same  common  enterprise  or  business  are  fel* 
low-servants,  especially  if  it  can  be  pointed  out  that  the  one 
in  fault  occupies  some  higher  grade  or  more  power  than  the 

party  injured Some  general  rules  may,  however,  be  laid 

down  which  in  many  instances  may  serve  as  a  guide  in  the 
determination  of  the  question*  It  is  not  to  be  determined  solely 
from  the  grade  or  rank  of  the  ^offending  or  injured  servant^ 
but  it  is  to  be  determined  by  the  character  of  the  act  being 
performed  by  the  offending  servant  If  it  is  an  act  that  the 
law  imposes  the  duty  upon  the  part  of  the  master  to  perform, 
then  the  offending  employee  is  not  a  fellow-servant^  but  a  so* 
perior  or  agent,  for  whose  acts  the  master  is  held  liable, 

^  Again,  if  the  master  has  del^ated  to  a  servant  or  em* 
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plojee  the  oare  and  management  of  the  entire  hnsiness,  or  a 
distinct  department  of  it,  the  situation  being  such  that  the 
Boperior  servant  is  charged  with  the  performance  of  duties 
towards  the  inferior  servant  which  the  law  imposes  upon  the 
master,  then  such  superior  servant  stands  in  the  place  of  the 
master,  and  the  rule  of  respondeat  euperior  applies." 

While  we  do  not  hold  that  it  is  necessary  to  show  it  by 
posiiive  proof  in  every  case  of  this  kind,  yet  the  question  of 
whether  or  not  the  servant  has  power  to  employ  and  discharge 
other  servants  is  important  in  determining  whether  or  not  he 
is  deemed  to  be  a  superior  servant,  for  whose  acts  the  master  is 
held  liable:  Chapman  v.  Erie  Ry  Co.^  66  N.  Y.  679;  Kansae 
Pac.  Ry  Co.  v.  Salmon,  11  Ean.  83. 

The  same  doctrine  is  asserted  in  an  opinion  by  Mr.  Justice 
Cooley  in  QMincy  Mining  Co*  v.  Kitts^  42  Mich.  89,  who  cites 
in  support  of  the  position  taken:  Albro  v.  Agawam  Canal  Co.^ 
6  Cash.  76;  Mc Andrews  v.  Bum$,  39  N.  J.  L.  117;  Malone  v. 
HcUhawajj  64  N.  Y.  9;  21  Am.  Rep.  673;  Hard  v.  Vermont 
etc.  R.  R,  Co.f  32  Vt.  473.  The  same  principle  was  again  laid 
down  by  this  court  in  Ryan  v.  Bagaley^  60  Mich.  179;  46  Am. 
Rep.  85;  and  in  Brovm  v.  OUchrist,  80  Mich.  66;  20  Am.  8t 
Rep.  496. 

We  think  the  rule,  as  stated,  may  now  be  considered  as  set- 
tled law  in  this  state,  and  we  are  not  disposed  to  depart  from 
it.  This  disposes  of  all  the  assignments  of  error  relating  to 
this  question.  We  again  hold,  as  was  held  in  Palmer  v.  Michir 
gan  etc.  R.  R.  Co,j  87  Mich.  281,  that  Wahl  stood  in  the  place 
.  of  the  master,  and  the  defendant  is  liable  for  his  negligent 
acts. 

That  the  method  of  doing  the  work  as  directed  by  him  was 
an  extremely  dangerous  one,  hardly  requires  proof.  It  is  self- 
evident  To  require  as  large  a  gang  of  men  as  he  had  under 
his  control  at  the  time  of  the  accident  to  range  themselves  in 
line  along  a  train  of  moving  cars,  and,  acting  as  one  man,  to 
lift  from  the  ground  and  throw  upon  the  car  as  it  passed  one 
of  these  heavy  steel  rails,  and  then  to  run  fast  enough  along 
the  uneven  ground,  usually  observed  along  the  side  of  a  rail- 
road  track,  to  be  able  to  have  the  next  rail  in  position  to  throw 
on  the  car  of  the  moving  train  at  the  proper  moment  ns  it 
passed,  at  least  without  notifying  a  new  and  inexperienced 
man  of  the  great  hazard  attending  what  we  are  happy  to  be 
able  to  say  from  the  testimony  was  quite  an  unusual  require* 
ment,  is  in  our  opinion  negligence  per  ee.    Under  these  cir- 
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cnrostancei  defendant  is  liable  for  the  injury  reenlUng  to  the- 
plulntiffy  unleee  lie  was  wanting  in  due  care  or  was  guiltjr  of 
some  contributory  negligence  upon  bis  part,  and  which  faefc 
was  settled  in  his  favor  by  the  jnry  upon  the  trial  of  the  csmu 

Some  questions  were  raised  upon  the  trial  in  relation  to  tba 
admission  or  rejection  of  certain  testimony,  but  under  the  view 
we  have  taken  most  of  them  become  unimportant. 

Upon  the  trial  the  plaintiff  was  asked,  ^'  Is'  there  anything 
on  your  hip  now  that  indicates  the  force  of  the  blow?"  This 
was  objected  to  by  the  defendant's  counsel  for  the  reason,  aa 
stated  by  hinii  "  that  injury  to  the  hip  is  not  in  iseue,  and 
the  declaration  only  claims  for  an  injury  to  plaintiff's  limb''; 
upon  which  plaintiff's  counsel  said:  '^  We  don't  claim  dam* 
ages  for  it*  1  introduce  it  for  the  purpose  of  showing  the  force 
of  the  blow  and  the  manner  it  was  inflicted,  as  bearing  on 
the  question  of  how  the  rail  came  off.  .  •  •  •  I  want  the  court 
to  say  to  the  jury  that  they  cannot  give  any  damages  for  an 
injury  to  the  hip."  Whereupon  the  court  overruled  the  ob- 
jeolion,  and  permitted  the  witness  to  answer.  Under  the 
statement  made  by  plaintiff's  counsel,  we  are  not  disposed  to 
think  that  the  action  of  the  court  was  erroneous,  or  if  it  were, 
that  it  was  prejudicial  error. 

The  defendant  also  claims  error  because  the  trial  judge  re- 
fused to  permit  testimony  showing  whether  or  not  plaintiff's 
counsel  had  taken  the  case  to  prosecute  on  a  percentage,  and 
whether  or  not  he  was  bearing  the  expenses  of  this  litigation. 
In  this  the  judge  was  right,  and  the  matter  is  ruled  by  RifUff 
Iff.  Sdigman^  88  Mich.  177,  and  Denman  v.  Johnston^  85  Mich. 
387. 

Error  is  is  also  claimed  because  certain  remarks  made  by 
plaintiffs  counsel  in  his  argument  to  the  jury  which  might 
tend  to  prejudice  them,  and  induce  them  to  give  plaintiff 
larger  damages  than  they  should.  We  do  not  say  but  that 
there  might  be  cases  where  this  contention  would  be  of  force^ 
but  we  do  not  think  that  that  effect  was  produced  in  this  case. 
The  defendant's  counsel  used  language  quite  as  much  calcu- 
lated to  produce  an  opposite  result;  and  if,  in  the  heat  of  the 
argument,  the  counsel  for  the  respective  parties  slightly  over- 
stepped the  bounds  of  professional  license  in  the  discussion 
of  the  various  and  important  questions  they  were  presentingp 
?re  do  not  think  that  in  this  particular  case  there  was  preju- 
dicial error. 

We  have  carefully  examined  the  able  and  exhaustive  brief 
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of  the  learned  counsel  for  the  defendant,  and  we  fail  to  fiod 
anything  which  can  be  considered  as  reversible  error.  Upon 
air  questions,  where  the  defendant  was  entitled  to  it,  the  cir- 
cnit  judge  either  submifted  them  in  the  language  employed 
by  counsel,  or  as  nearly  in  that  language  as  can  reasonably 
be  expected,  and  this  is  sufficient  to  sustain  the  charge  aa 
given. 

It  follows  that  the  judgment  must  be  affirmed,  with  costa^ 

The  other  justices  concurred. 


MAsmtL  iOTD  8xirrAiiT->- VzcB-PRniciFAi.  •—  A  rM4i*ma«l«r  who  hai 
«ral  charge  of  a  divWon  oi  a  nulro*d  Mid  ol  tbo  Motiosohands  at  wotfc 
thareoo,  with  power  to  omplogr  and  discbarga  then,  ia  not  a  feUow-Mnran^ 
but  the  repreientative  of  the  oompaoy:  Barrison  t.  DelroU  etc,  R.  B,  Oa,p 
79  Mich.  409;  19  Am.  St.  Hep.  180.  The  power  of  employing  and  dischargins 
men  was  referred  to  aa  one  of  the  testa  for  determining  whether  an  employee 
ia  a  Tiee-prittcipal  or  not,  in  the  following  oaaea:  BrMert  t.  Cartter,  62  Mo) 
87S;  14  Am.  Rep.  424;  Mit^heU  ▼.  RcbiMon,  80  Ind.  281;  41  Am.  Rep.  SIX 
Guntar  ▼.  QraniUriUt  Mfg,  Co.,  18  &  C.  262;  44  Am.  Rep.  573;  WilBon  ▼. 
WiUhnantie  Lhtem  Co.,  50  Coon.  433;  47  Am.  Rep.  653;  Taylor  t.  BvanmUt 
€te.  B.  B.  Co.,  121  Ind.  124;  16  Am.  St.  Rep.  372;  HtMey  ▼.  Coger,  112  N.  T. 
614;  8  Am.  St.  Rep.  787;  Harrison  ▼.  Detri^  etc.  R.  R.  Co,,  79  Mich.  409| 
19  Am.  St.  Rep.  180;  Eil  ▼.  Ncjihern  Pae,  R.  R,  Co.,  1  N.D.  336;  26  Am« 
Si.  Bop.  621;  Orman  t.  Mannix,  17  CoL  564;  31  Am.  St.  Rep.  340;  JuHioB 
▼•  Penntylvavia  Co.,  130  Ind.  321.  In  Texas  this  power  seems  to  be  regarded 
aa  a  oondosive  test  that  the  servant  ia  a  Tioe-principal:  MUwuri  Pac  ify 
Co.  ▼.  WhUe,  75  Tez.  4;  16  Am.  St.  Rep.  867;  Nix  v.  TVww  Pac  M'y  Oo.^  Si 
Tex.  473;  fl7  Am.  St.-  Rep.  SOT.  A*  to  who  afe  priaoipale  generaUy,  iM 
note  t0il<i«M  v.  Inm  CUff$C^.^  IS  An.  St.  Rej^  455-458. 


Bowers  v.  Horbn. 

[B8  MlcaiOAH,  420.] 

ViLUABL*  DoOy  Kuliko  of.  hot  JusrimB,  when.  —  The  law  «?oefl  not  ]«■• 
tify  one  in  killing  hii  neighbor *a  yaluable  dog  beoause  the  auiinai  haa 
left  traoka  on  hia  freshly  painted  porch,  has  been  found  on  one  oocasion 
in  his  henhouse,  and  has  come  around  his  house  at  nighty  ohased  oata 
into  the  trees,  and  barked. 

YALtrx  ov  Dog,  TisTitfoUT  Admissiblb  to  Puovb.  — In  an  action  to  recover 
damages  for  the  kilUttgof  a  ahepherd  dog*  ehiefly  Talnable  for  hia  ability 
to  herd  oattle  and  horaea,  farmera  who  know  the  oharscteristics  and 
qnalities  of  the  dog,  and  the  value  of  suoh  an  animal  to  a  farmer  who 
keeps  stocky  may  testify  as  to  his  tsIuo. 

Frank  B.  Butter  and  Julian  Q.  Dickinson^  for  the  appellant 
Jttine$  H.  Pound  and  John  F.  CiMen^  for  the  plaintiflL 
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GbakTi  J.  Defendant  shot  the  plaintiflTs  dog.  Plaintiff 
brought  suit  in  juBtice's  court,  and  recovered  verdict  and 
judgment  for  fifty  dollars.  Defendant  appealed  to  the  circuit 
eourti  where  another  jury  gave  him  a  verdict  of  seventy-five 
dollars,  and  the  defendant  appealed  to  this  court.  The  court 
below  instructed  the  jury  that  the  defendant  was  not  justified 
in  killing  the  dog,  and  that  the  only  question  for  them  to  de* 
termine  was  the  value  of  the  dog. 

1.  The  charge  was  correct  The  defendant  one  morning 
saw  the  dog  in  front  of  bis  house,  and  found  that  he  had  left 
some  tracks  on  his  freshly  painted  porch.  He  thereupon  pro- 
cured his  gun  and  shot  the  dog.  Defendant's  wife  testified 
that  one  night  she  found  the  dog  in  the  henhouse;  but  no 
damage  was  done,  except  that  the  next  morning  she  found 
one  egg  broken.  The  only  other  justification  offered  for  kill- 
ing the  d(^  was  that  he  came  around  the  defendant's  house  at 
night,  chased  cats  into  the  trees,  and  barked.  Defendant 
knew  that  plaintiff  owned  the  dog,  but  never  informed  him 
that  the  dog  gave  him  any  annoyance.  The  law  does  not 
justify  one  in  killing  his  neighbor's  valuable  dog  under  these 
circumstances.  It  might  as  well  be  contended  that  it  is  jus- 
tifiable for  one  to  shoot  a  neighbor's  horse  because  he  is  in  the 
habit  of  breaking  into  his  inclosure,  or  making  a  noise  around 
his  house  at  night. 

2.  The  dog  was  a  shepherd  dog,  and  was  chiefly  valuable 
for  his  ability  to  herd  cattle  and  horses.  The  plaintiff  testi* 
fied  to  the  characteristics  and  qualities  of  the  dog,  and  his 
ability  to  herd  cattle  and  horses.  Several  other  witnesses  also 
testified  as  to  their  knowledge  of  the  dog,  and  what  they  had 
seen  him  do.  These  witnesses  were  all  farmers,  and  of  course 
knew  the  value  of  such  a  dog  to  a  farmerwho  kept  stock. 
These  witnesses  were  permitted,  under  objection,  to  testify  to 
the  value  of  the  dog.  It  is  insisted  by  the  defendant  that  this 
was  not  a  case  for  an  expression  of  the  opinion  or  the  judg- 
ment  of  witnesses  as  to  value,  and  that  the  value  of  a  dog  can 
be  shown  only  by  giving  testimony  of  his  qualities,  and  that 
the  jury  must  make  their  estimate  from  such  testimony,  un- 
less it  be  shown  that  the  dog  in  question  possesses  a  market- 
able value,  from  the  fact  that  he  belongs  to  some  peculiar 
breed,  or  that  he  possesses  some  peculiar  qualities  which  ren- 
der him  salable  at  some  approximately  regular  price.  To 
sustain  this  doctrine,  defendant's  counsel  cite  Dtinlap  v.  8ny 
ier,  17  Barb.  561;  Broum  ▼•  Hoburger^  62  Barb.  16;  8miik  ▼. 
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OritwMf  15  Han,  278.  These  cases  expressly  overrule  the 
ease  of  BriU  y.  Flagler^  23  Wend.  856.  We  cannot  concur  in 
the  doctrine  of  these  cases.  It  is  not  necessary  that  personal 
property  must  have  a  market  value  in  order  to  render  such 
opioions  oooipetent  The  value  of  a  horse  depends  upon  his 
qualities  for  farming,  or  trotting,  or  family  use,  or  for  many 
other  kinds  of  work.  Clearly,  jurors  who  were  not  farmers 
would  not  be  competent  to  determine  the  value  of  a  farm 
h<H:8e,  simply  from  a  description  of  the  horse,  statements  of 
the  work  he  will  do,  and  the  qualities  he  posEesses.  No  doc- 
trine 18  better  settled  than  that  in  such  case  the  evidence  of 
&rmer8  who  know  the  value  of  such  horses  is  competent  to 
aid  the  jury  in  determining  the  value.  This  principle  applies 
with  equal  force  to  the  case  of  a  shepherd  dog,  whose  value, 
like  that  of  a  horse,  depends  upon  his  qualities.  One  may 
testify  to  the  value  of  land,  although  it  has  no  market  value: 
St.  LouU  etc.  Ry  Co.  v.  Chapman^  88  Kan.  807}  6  Am.  St  Rep. 
744. 
Judgment  affirmed. 

McOrath,  C.  J.,  Long  and  MoitfoomsbTi  JJ.,  concurred« 
Ddban0»  J.,  did  not  sit. 

AmcAU — Valuabu  Doo  — KniUNG  of  vot  Justifibi^  wbsh.— -Jim* 
tificatioQ  M  a  defenae  to  an  aotioo  for  killing  a  dog  is  not  Mtabliahed  \>j 
■bowing  the  nniDud  to  haTo  boon  merely  tronblesome  at  timet,  unleM  hit 
ditpotifeion  wan  inch  at  to  render  him  a  nnitanoe  to  the  oommnnity:  Dodton 
▼.  Moek^  4  Dev.  ft  B.  146;  82  Am.  Deo.  677,  and  note.  Where  one  killt  a 
dog  which  it  on  hit  premitety  bat  doing  no  damage^  ho  it  liablo  to  the  owner 
in  tn  action  of  tretpatt:  Brent  t.  Kimball,  60  IlL  211;  14  Am.  Rep.  86.  In  the 
ctae  of  8immond$  ▼•  Holmei,  61  Ck>nn.  2,  the  defendant  wat  held  to  lie  justi- 
fied in  kiUin^  ft  dog  for  tleeping  npon  a  bed  of  yonng  plantt  in  hit  garden 
■ad  leriontly  injuring  them.  A  dog  which  it  in  the  habit  of  haunting  tht 
dweUiog.hooflO  of  another  by  day  and  night»  and  which  by  iMi^ingand  howl* 
log  distorbt  the  peace,  it  a  nnitanoe,  and  if  neoettary  may  be  killed:  Wooff 
▼.  Ohalker,  81  Conn.  121;  81  Am.  Deo.  175,  and  note. 

AmiALS — EvmsifOB  ov  Yalitb  of  Does.  — The  ralne  of  a  dog  may  be 
either  hit  market  Talne  or  tomt  tpeoial  Ttlne  to  hit  owner»  to  be  atoertained 
liy  f«ler«Bot  to  Ike  ntefnlnett  add  terrioet  of  the  dog:  ffeUiffnumm  ▼.  Bote,  81 
Tei.  SIS|  SS  Ab.  8k  Bml  804;  SiaU  f.  McJhf/U,  84  N.  H.  628;  68  Am.  Dee* 
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Haibb  u  Ohio  Farmers'  Insurange  Company. 

[98  MICKZOAK,  481.1 
IWRTBAVOa  OOMPAVT    BOUMD   BY    ITS  AOBMT'ft   KrOWLKDOB   OF  TtTLB    TO 

PaoPBBTT  Inbubbd. — Where  a  widow  insures  property  belonging  to 
the  minor  heire  of  her  deoeaMd  hosbuid,  mektBglhe  appliestioB  in  tbeir 
behalf,  Huy  baring  no  gnudiaa,  wheroiB.  she  atatoB  that  tbej  oera  tbo 
proper^j  ia  fee-eunple  and  that  it  i*  nneaenmbeBed,  the  only  obuaa 
■gainat  the  property  being  her  dower  intereet^  and  the  company *■  agent 
havinj^  at  the  time  he  accepts  the  preminm  and  issaes  the  policy,  fnH 
knowledge  of  sneh  dower  intorest^  hie  knowledge  is  the  knowledge  of 
the  oonpany  and  biading  npoa  it,  and  it  oannot  vepvdiate  the  aenteac* 
•fisr  a  loes  oeeniai  nor  in  sneh  poUoy  Cerfailed  by  the  laot  that  ahm 
Babeeqnently  inanres  her  dower  interest  in  the  property  in  another  oona- 
pany.  In  order  to  assert  a  forieitnre  of  an  insaranoa  policy  on  fbe 
ground  of  double  insnranee,  tSie  second  policy  must  hare  been  mado  to 
tho  same  pereoos  nentioBodin  tbe  fliat  foli^,  wai.  on  Ike  aamo 
IB  ttie  saoM  prspertyw 


Butterfield  and  Keeney^  for  tiie  appellgnt 

7.  /•  (ySrien  and  J.  H.  Campbell^  for  tbe  jJftintifll 

DuRAND,  J*    On  Jaoaary  9;  >88j$,  the  defondanV  in  eonsid- 
eratioQ  of  fifteen  dollars,  charged  as  a  premium,  issued  its 
policy  of  insurance  to  the  heirs  of  the  estate  of  Eugene 
Weatherwax,  insuring  them  for  three  yearB  against  loss  or 
damage  by  fire  to  the  amount  of  fifteen  hundred  dollars,  being 
one  thousand  dollairs  on  a  dwelling-house  and  five  hundred 
dollars  on  a  barn,  situated  on  property  which  was  owned  by 
Bugene  Weatherwax  at  the  tima  of  his  death.    He  died  in« 
testate,  and  at  the  time  uf  his  death  he  left  suryiving  him  as 
his  sole  heirs  his  two  children,  Don  E.  and  Jessie  E.  Weather^ 
wax,  then  infants  of  tender  years,  to  whom  the  insured  prop- 
erty descended,  subject  to  the  dower  interest  of  hia  widow, 
Mary  E.  Weatherwax.    The  widow,  with  the  advice  and  as- 
sistance of  relatives,  among  wliom  was  the  uncle  of  the  chil- 
dren, J.  Weatherwax,  looked  after  the  children   and   their 
estate  as  any  prudent  and  loving  mother  would  do.     The 
J.  Weatherwax  referred  to  was  the  agent  of  the  defendant 
company  at  the  time  the  policy  was  issued.     He  knew  the 
exact  condition  of  the  title,  and  that  the  two  children  spoken 
of  as  heirs  of  Bugene  Weatherwax  were  the  owners  of  the  fee 
of  the  property,  and  that  the  widow,  who  was  their  mother, 
owned  a  dower  interest  therein.    At  that  time  these  infants 
had  no  legally  appointed  guardian,  and  the  application  for 
the  insurance  in  their  behalf  was  signed  by  the  mother,  under 
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the  adyice  and  direction  of  J.  Weatherwax^  the  agent  of  the 
defendant  company. 

In  September,  1890,  Mary  E.  Weatherwax,  by  the  advioe 
and  direction  of  a  Mr«  Hall,  who  waa  her  uncle,  and  knew 
aboat  the  title  and  condition  of  the  property,  and  who  was  at 
the  time  an  agent  of  the  Becbester  Gierman  Insurance  Com- 
pany, obtained  an  insurance  to  herself  on  the  property  above 
referred  to,  and  upon  other  personal  property  belonging  to 
her,  for  an  amount  not  exceeding  two  thousand  two  hundred 
dollars,  and  not  exceeding  the  interest  of  the  insured  in  the 
property  covered  by  the  policy. 

On  November  4^  1890,  the  barn  burned.  The  agent  of  the 
Rochester  German  Insurance  Company,  upon  hearing  of  the 
lo88«  went  to  the  house  of  Mrs.  Weatherwax,  and  told  her  that 
he  did  not  think  his  company  was  obliged  to  pay  any  thing  on 
its  policy,  but  he  was  a  friend  of  hers,  and  wanted  no  troublei 
and  he  would  return  her  the  premium,  and  pay  $350,  if  she 
would  accept  it,  and  cancel  the  policy  issued  by  the  Rochester 
German  Insurance  Company.  This  she  consented  to  do,  and 
the  matter,  so  far  as  that  company  was  ^oncerned^  was  then 
and  tliere  ended. 

Proofs  of  loss  in  behalf  of  the  heirs  of  Eugene  Weatherwax 
were  made  and  presented  to  the  defendant  con^pany,  and  it 
declined  to  pay  the  loss*  Herbert  Haire  was  then  duly  ap- 
pointed the  legal  guardian  of  the  infant  beirs^  Don  E.  and 
Jessie  E.  Weatherwax,  and  this  suit  was  brought  by  him,  as 
such  guardian,  to  recover  against  the  defendant  company  on 
the  policy  first  referred  to  for  the  loss  sustained. 

The  defendant  contends  that  the  policy  in  suit  is  void,  be« 
cause  in  the  application  signed  by  Mary  E.  Weatherwax  she 
stated  that  the  heirs  of  Eugene  Weatherwax  owned  the  prop- 
erty in  fee-simple  and  that  it  was  unencumbered,  when  in 
truth  and  in  fact  she,  as  widow,  held  a  dower  interest  in  it; 
and  also  that  because  she^stated  in  the  proofs  of  loss  that  the 
subsequent  insurance  in  the  Rochester  German  Insurance 
Company  was  on  her  dower  interes.t,  and  that  she  had  not 
procured  any  insurance  upon  the  heirs'  interest  in  the  prop- 
erty subsequent  to  the  one  issued  by  the  defendant  company, 
the  policy  is  forfeited  under  a  clause  contained  in  it  which 
provides  that,  "Any  misrepresentation,  concealment,  or  false 
swearing  in  any  statement  or  affidavit  in  relation  to  loss 
or  damage  shall  oause  a  forfeiture  of  all  claims  under  this 
policy." 
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No  suspicions  circumstances  were  developed  in  relation  to 
the  fire,  or  what  caused  it,  aud  no  claim  that  it  was  not  a 
bona  fide  loss  was  made;  nor  was  there  any  contention  that 
the  loss  on  the  barn  did  not  equal  or  exceed  the  amount  for 
which  it  was  insured.  Under  these  facts  the  circuit  judge 
directed  the  jury  to  find  a  verdict  for  the  plaintiff  for  the 
amount  of  the  loss  on  the  barn  as  expressed  in  the  policy, 
amounting,  with  interest,  to  the  sum  of  1524.33.  The  defend- 
ant claims  error. 

We  think  the  circuit  judge  was  right.  The  heirs  of  Eugene 
Weatherwax,  to  whom  this  policy  was  issued,  were  the  owners 
of  the  fee.  There  was  no  encumbrance  upon  the  property. 
The  only  claim  against  it  was  the  dower  interest  which  the 
widow  held  in  it,  and  of  which  the  agent  of  the  defendant  com- 
pany  had  full  knowledge  at  the  time  he  issued  the  policy  and 
accepted  the  premium  from  her  in  behalf  of  the  defendant. 
His  knowledge  must  be  considered  as  the  knowledge  of  the 
company,  and  binding  upon  it;  and  it  would  be  a  gross  in- 
justice to  permit  the  defendant  under  such  circumstances  to 
take  the  money  of  the  insured,  giving  them  to  understand  that 
the  insurance  is  valid,  and  when  a  loss  occurs  repudiate  the 
contract  because  of  a  technical  variance  from  its  conditions, 
but  of  which  it,  by  its  agent,  had  full  knowledge;  especially 
while  at  the  same  time  it  retains  the  money  paid  to  it  for  a 
supposely  valid  insurance.  Such  a  rule  would  be  unsafe  and 
inequitable,  and  would  enable  the  defendant  to  consider  the 
contract  good  in  so  far  as  it  contributes  to  its  advantage,  and 
to  repudiate  it  when  a  loss  occurs. 

Neither  do  we  think  the  policy  of  the  Rochester  Gterman 
Insurance  Company  to  Mary  E.  Weatherwax  avoids  the  policy 
in  suit.  It  was  not  a  policy  to  the  heirs  of  Eugene  Weather- 
wax, and  so  far  as  appears  they  had  no  knowledge  of  it;  and, 
if  they  had,  it  would  not  have  deprived  them  of  their  rights 
nnder  this  policy.  They  could  not  prevent  her  from  obtain- 
ing insurance  upon  her  dower  interest  in  this  property.  She 
had  a  right'to  do  so  if  she  chose,  and  it  must  be  held  as  well- 
settled  law  that,  in  order  to  assert  a  forfeiture  of  this  first 
policy,  the  second  policy  must  have  been  made  to  the  same 
persons  mentioned  in  the  first  policy,  ant]  on  the  snme  inter- 
est in  the  same  property:  7  Am.  &  Eng.  Enciy.  of  I.a\r,  1015; 
Carpenter  v.  Continental  In8,Co,^  61  Mich.  635;  Giiest  v.  Neu 
Hampshire  etc.  Ine.  Co.^  66  Mich.  93;  Hall  v.  Niagara  etc.  Int, 
O^  98  Mich.  184;  anU  p.  497. 
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ThiB  mast  dispose  of  the  case  in  favor  of  the  plaintiff. 
Some  points  were  raised  upon  the  trial  in  reference  to  the  ad- 
mission  of  certain  testimony  offered,  but  as  under  the  view 
we  have  taken  they  are  immaterial,  they  will  not  be  noticed. 

The  judgment  of  the  circuit  court  will  be  affirmed,  with 
costs  of  this  court  _^^_^ 

IvmntAxoE — OcncPAHT  Boviro  bt  Aobht's  Khowlidov  as  to  Titlb  of 
Fropbbtt  Jmwored.  —  An  intnrer  is  affected  by  its  egenfe's  knowledge  of  the 
fact  that  tiM  infilled  Imilding  stood  on  leased  premisee:  Iruurunee  Co.  ▼. 
Natkmai  Bank^  8S  Tenn.  369;  or  that  the  iosnred  has  only  a  leasehold  inter- 
•et  in  the  hnHdings  on  the  whioh  the  policy  is  issued:  Philadelphia  Tod  Co, 
▼•  BritUk  America  Amtr.  Oa,,  182  Pa.  St.  236;  19  Am.  St.  Rep.  696,  and 
note.  See  note  to  Bute  t.  Ohio  de,  Ins.  Oo.»  15  Am.  St.  Rep.  318;  note  to 
Metih  T.  Hom€  Itu,  Co^  9  Am.  8k  Rep.  16^  163|  note  to  Seal  ▼•  Park  ete, 
/ns.  Co.,  82  Am.  Deo.  722. 
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h  «aRAKOB  PoLiOT  CovBRiNO  Paopbrtt  Owiibd  bt  Two  Pbrsovs  mat  BI 
Rboovirbd  upon  by  Onb,  whbm.  —  Where  a  policy  ef  iutiiirance  covers 
property  owned  in  seTeralty  by  two  persons  insured,  and  the  company's 
agent  who  issued  the  polidy  had  knowledge  of  that  fact  at  the  time  of 
its  issnanoe,  one  of  the  owners  may  maintain  an  aetion  in  his  own  name 
to  recover  for  a  Ices  affecting  his  portion  of  the  property. 

^AmoL  ov  Conditions  ov  Policy  ov  Insubanob  by  Agbnt.  —  Where  an 
insnranoe  agent^  anthorized  to  issne  policies  without  referring  the  ap> 
plications  to  the  company,  fails  to  indorse  upon  a  policy  issued  by  him  a 
permission  granted  by  him  to  mortgage  the  insured  property,  as  required 
by  the  provisions  of  the  policy,  such  failure  will  not  avoid  the  policy, 
the  agent  having  taken  an  active  part  in  procuring  the  money  for  which 
the  mortgage  was  given,  advised  in  regard  to  it,  and  assured  the  insured 
that  she  was  protected  by  the  policy,  notwithstanding  the  provision  of 
the  policy  that  no  agents  officer,  or  other  representative  of  the  company 
•hall  have  the  power  to  waive  any  provision  thereof  except  in  writing. 

PoucY  OT  Inhurancb  Fillbd  Out  by  Aobnt  ot  Company  mot  Avoided 
BY  Misstatement,  when.  —Where  an  agent  of  an  insurance  company 
who  has  authority  to  issue  policies  without  first  referring  the  applica- 
tions to  the  oompany,  with  full  knowledge  of  the  amount  of  an  enonm- 
hffanoe  npon  the  property  insured,  fills  out  the  application  and  procures 
the  insured  to  sign  it  without  reading  it  to  her,  the  eompany  cannot 
avoid  the  policy  because  the  amount  ol  Hm  snonmbranea  is  greater  than 
that  stated  in  the  application. 

K  S.  Barkworth^  for  the  appellants 
Iml$  8.  Mmtaguej  for  the  plaintifll 
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LoKOy  J.    This  action  was  brought  upoa  tvo  insurance 
policies*    Plaintifif  had  judgment.     Defendant  brings  error* 

The  cause  was  tried  before  the  court  without  a  jury,  and 
the  court  found  substantially  that  the  plaintiff  was  the  owi>er 
in  fee  of  a  farm  situate  on  sections  8  ajid  17«in  the  toviiship 
of  Putnam,  in  Livingston  County,  the  land  being  used   to- 
gether  as  one  farm.     On  the  day  the  policies  were  issued  (June 
80,  1890)  there  was  situate  upon  tliat  porticm  of  the  farm  on 
section  8  a  dwelling-bonse  occupied  by  plaintiff  as  her  resi- 
dence, a  barn,  storehouse,  pigpen,  corn-house,  crib,  and  wlieat- 
house;  and  upon  that  portion  of  the  farm  on  section  17  an- 
other barn.    These  barns  were  within  ten  rods  of  ^each  other, 
a  highway  running  between  them,  and  the  oth^  barns  were 
all  within  twelve  rods  of  the  bams;  both  bams  and  the  other 
buildings  being  used  for  general  farm  purposes.    The  plaintiff 
kept  upon  the  farm  stock,  tools,  and  implements,  and  had 
crops  and  produce  upon  it. 

On  the  above  day,  the  defendant  issued  its  two  policies,  — 
the  one,  No.  1440,  covering  barn  No.  1,  on  section  17,  to  the 
amount  of  $750,  and  barn  No.  2,  on  section  8,  at  $150;  and 
the  other  policy.  No.  1,441,  made  to  the  plaintiff  and  Mrs. 
Sophia  Webb,  and  covering  dwelling-house  No.  1,  household 
furniture,  barn   No.    1,  hay,  grain,  fodder,  and  seeds  while 
therein,  live-stock  while  therein,  and  against  lightning  on  the 
farm,  storehouse,  horse-barn,  hay,  ^rain,  and   fodder  while 
therein,  live-stock  while  therein,  and  against  Hghtning  on  the 
farm,  farming  implements,   wagons,  carriages,  and  harness 
while  in  barns  or  barn  insured,  dwelling-house  Na  2,  house- 
hold furniture  and  clothing  while  therein,  barn  Na  2^  hay, 
grain,  fodder,  and  seed  while  therein,  pigpen,  corn-house,  crib, 
wagon-house,  wagons,  carriages,  and  farm  tools  while  therein, 
and  the  wheat-house,  in  the  total  sum  of  $4,700.    A  writing 
was  indorsed  on  policy  1,441,  that  ''it  is  understood  that 
prodnce  is  covered  in  barns,  in  granary,  in  crib,  and  hay 
stacks  within  twelve  rods  of  the  buildings."     December  17, 
1890,  further  insurance  to  the  sum  of  eight  hundred  dollars 
was  placed  in  policy  No.  1,440,  "on  produce  while  in  barn 
and  sheds,  the  same  being  the  bam  south  of  the  road  on  sec- 
tion 17,  and  designated  originally  in  said  policy  No.  1,440  as 
*  barn  No.  1  and  foundation.' " 

At  the  date  the  policies  were  issued.  Governor  Felch  held  a 
mortgage  of  thirteen  htmdred  dollars,  with  aocroed  irvterest 
thereon  of  seven  hundred  dollarsi  on  the  tweatj  acseaof  iand 
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ion  cectmt^  17.    One  Tbomfift  Btufcett  held  a  cbatUl  mortgage 
for  fi^ve  iMindred  dollAjs,  given  by  plaintiff  upon  Q&j  acrea  of 
beans  then  growing  on  the  farm,  the  chattel  mortgage  baiog 
ooUftteral  and  additional  security  for  the  aame  indebtedaep^ 
oorered  by  a  real-esinte  mortgage  held  by  BurketL    Permis- 
akm  v«8  given  Apoa  tbe  f  olioiea  for  the  chattel  mortgage  of 
five  iiijndred  jdolJ«ra,  as  addSitieiiAl  aeoarity,  ta  be  {ilaced  on 
pTtMiuee;  **  kes,  if  any,  o&  produoe  payable  to  Thomas  Bur* 
kett,  mortgagee,  as  his  interest  may  appear  ";  and  upon  policy 
No.  1,441  was  iadorseo:  '*  Loss,  if  any^  on  real  eatate  payable 
to  Thomas  Burkett,  mortgagee,  as  his  interest  may  appear." 
XJpoD  poUey  Nc.  l«440,was  iod^^rsed:  ^Loss»if  any,  on  real 
estate  payable  to  A*  Fekh,  mortgagee,  as  his  interest  may 
apfiear."    August  15, 1880,  4bo  defeodaot,  through  its  agent, 
further  iodoraed  itpon  the  policies:     Further  chatiel  mortgage 
for  $.700  penmitedt  to  put  in  snd  aeeure  erops,  but  $350  re- 
turned and  not  used/' 

At  the  ds&e  the  polieiea  weoie  issued,  Soka  Dyer  held  a  bill 
of  sab  given  aa  security  upon  certain  personal  property  owned 
by  the  plauitifll  Thus  was  dated  Jisne  26,  1890,  and  was  to 
secure  tlie  sum  of  two  hundred  dollars.  On  the  day  the  policies 
were  isstted,  Mr.  Morris,  the  ageot  of  the  defeodant  company, 
dietatod  a  new  hiU  of  sale  to  secure  the  payment  of  the  same 
ittdabtedaess  4o  Mr.  Dftr^  to  take  the  place  of  the  ooe  of  June 
26,  1890.  This  was  d^li^rored  to  Mr.  Dyeri  and  the  old  one 
taken  uii.  Also,  on  the  4iate  the  polieiea  were  issued,  Enoch 
firmitfa  held  a  obatiel  mortgage  given  by  the  plaintiff  to  him 
to  aaeujfe  the  paymerxt  ei  about  two  hA^odred  dollars.  Just 
whttt  persoml  property  it  covered  is  w>i  shown.  October  9, 
1890,  the  pfaukntiff  gave  to  Smith  a  new  chattel  mortgage  to 
take  the  plaoo  of  the  oae  last  meutioned,  and  to  secure  the 
saflse  indebtedness;  thereby  mottgaging  to  him  a  horse,  a 
^izuM^  aod  twelve  a^res  of  growing  wheat  The  horse  aad 
piano  i«ero  iAeared  by  policy  No.  1,441;  but  the  wheat  was 
st&Il  gPOMri^  on  the  fariaa  at  tlie  time  the  fire  occurred,  and 
iMiie  of  the  pM|)^rty  covered  by  this  mortgnge  was  destroyed 
by  the  fire.  The  UU  el  saJe  to  Dyer  and  the  mortgage  to 
Stnith,  and  the  reoo-iiiwl  of  the  same,  were  known  to  defend- 
ant's agent,  but  no  permissione  were  indorsed  on  the  policies 
lav  tibe  same.  Mo  stepa  wom  takou  by  the  compuiy  to  cittieel 
ike  polkies  before  the  fire. 
£aob  polioy  was  preceded  by  a  written  application^  which 
oiMSiJe  a  part  of  the  policy,  and  each  recited;  ^'Thia  policy 
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it  based  upon  an  applicattoo  and  aanrey  of  the  piopeitj  on 
file,  which  is  hereby  referred  to  as  forming  a  part  of  this 
policy.*' 

The  following  clanses  were  also  printed  in  and  made  a  part 
of  each  policy:  **If  the  property,  real  or  personal,  ooTered  by 
this  policy  be  pr  become  encambered  by  a  mortgage,  trust 
deed,  judgment,  or  otherwise,  this  entire  policy  shall  be  Toid, 
nnless  otherwise  proyided  by  agreement  indorsed  hereon  or 
added  hereto.'' 

^This  entire  policy  shall  be  void  if  the  insured  has  oon- 
oealed  or  misrepresented,  in  writing  or  otherwise,  any  mate- 
rial fact  or  drcamstance  concerning  this  insurance  or  the 
subject  thereof,  or  if  the  interest  of  the  insured  in  the  prop- 
erty be  not  truly  stated  herein,  or  in  case  of  any  fraud  or 
false  swearing  by  the  insured  touching  any  matter  relating  to 
this  insurance,  or  the  subject  thereof^  whether  before  or  after 
a  loss." 

*'This  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon  or  added  .hereto,  shall  be  void  .  •  .  •  if  the 
interest  of  the  insured  be  other  than  unconditional  and  sole 
ownership,  •  •  •  •  or  if  the  subject  of  insurance  be  personal 
property,  and  be  or  become  encumbered  by  a  chattel  mortgage." 

**If  an  application,  survey,  plan,  or  description  of  property 
be  referred  to  in  this  policy,  it  shall  be  a  part  of  this  contract, 
and  a  warranty  by  the  insured  as  to  material  facts." 

^This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other  previa 
ions,  agreements,  or  conditions  as  may  be  indorsed  hereon  or 
added  hereto;  and  no  officer,  agent,  or  other  representative 
of  this  company  shall  have  power  to  waive  any  provision  or 
condition  of  this  policy,  except  such  as  by  the  terms  of  this 
policy  may  be  the  subject  of  agreement  indorsed  hereon  or 
added  hereto;  and,  as  to  such  provisions  and  conditions,  no 
officer,  agent,  or  representative  shall  have  such  power,  or  be 
deemed  or  held  to  have  waived  such  provisions  €t  oonditions, 
.unless  such  waiver,  if  any,  shall  be  written  upon  or  attached 
hereto;  nor  shall  any  privilege  or  permission  affecting  the  in- 
suranceunder  this  policy  exist  or  be  claimed  by  the  insured 
unless  so  written  or  attached." 

In  the  written  application  for  policy  Na  1,440  oocurred 
the  question:  ^'Is  the  property  encumbered?"  The  written* 
answer  was,  *'Yes."  Then  in  the  application  is  the  following 
question:  ^If  so,  what  amount,  and  the  value  of  the  prem- 
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ImbT'*  The  written  answer  is,  '•Thirteen  hundred  dollars,— 
eighteen  hundred  dollars.''  Each  of  the  written  applications 
oonlains  this  clause;  •^The  applicant  hereby  declares  and 
warrants  that  the  aboTe  answers  and  statements  are  true, 
and  that  no  statement  contradictory  to  the  above  was  made 
to  or  by  the  agent  of  the  company,  and  he  agrees  that  this 
deelaration  shall  be  the  basis  and  form  part  of  the  contract 
or  policy  between  insured  and  the  company/' 

January  17,  1891,  a  fire  occurred  without  the  fault  of  the 
plaintiff,  which  destroyed  the  barn  mentioned  in  i>olicy  No. 
1,440  as  ''barn  Na  I,''  and  a  large  amount  of  insured  per- 
■onal  property,  oonsisting  of  hay,  cornstalks,  oats  out  and 
stored,  harness,  farming  implements,  671  bushels  of  beans, 
straw  partly  in  barn  and  partly  in  stack  within  twelve  feet 
ot  the  bam,  beanpods  in  barn  and  shed  adjoining,  and  grain 
bags,  making  total  loss  under  both  policies  of  $2,843.19,  for 
which  plaintiff  had  judgment  The  value  of  the  barn  was  in 
excess  of  the  insurance. 

The  objections  to  the  proceeding  relate  entirely  to  the 
conclusions  of  law  reached  by  the  oourt  below,  upon  the 
grounds,  — 

1.  That  the  plaintiff  could  not  bring  suit  on  both  policies, 
joining  the  same  in  one  action  and  in  her  sole  name. 

2.  That  policy  No.  1,440  was  void,  because  the  amount  of 
the  Felch  mortgage  was  incorrectly  stated  in  the  application. 

8.  That  the  policies  were  void  because  the  chattel  mort- 
gages were  not  permitted  by  writing  indorsed  upon  them. 

It  appeared,  in  the  findings  of  the  court,  that  no  part  of  the 
property  belonging  to  Sophia  Webb  was  destroyed  by  fire. 
The  prpperty  covered  by  policy  No.  1,441  belonged  partly  to 
the  plaintiff  and  partly  to  Sophia  Webb,  each  owning  in 
severalty  their  respective  shares,  although  the  property  thus 
secured  was  commingled  and  used  in  common  by  them  for 
fanning  purposes.  The  only  question  bearing  upon  title  to 
the  personalty  in  the  application  for  that  policy  was  addressed 
both  to  the  plaintiff  and  Sophia  Webb,  as  follows:  ^  Are  you 
the  absolute  owner  of  the  personal  property  to  be  insured  ? 
Angwer.  Yen/*  It  is  evident  that,  if  the  property  of  both  of 
the  insured  under  this  policy  had  been  destroyed  by  fire,  a 
joint  action  could  have  been  brought  by  them,  and  the  pro- 
ceeds of  the  judgment  afterwards  apportioned  between  them 
according  to  their  respective  interests  in  the  property:  Oaat" 
net  V.  Farmer^B  ete»  /ns.  Co^  46  Mich.  18.    In  the  above  case 
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it  was  said :  ^  When  the  etitinB  prepdrty  beloBgt  to  the 
■ons  insured,  it  can  make  no  neoeaflarj  differex&oe  t»  the  in* 
surer  io  what  way  their  interests  are  apportioned.  If  tbmy 
deem  it  material,  they  should  intorm  the  s^pplicaait  before  ac- 
cepting iiis  money." 

In  the  present  case,  much  more  clear  is  it  that  the  insurer 
should  not  take  advantage  of  tliis  fact,  for  the  reason  that 
Mr.  Morris,  the  agent,  was  fully  informed  where  the  title  rested, 
and  had  assured  the  plaintiff  that  her  intereats  were  fully  pro- 
tected under  the  policiee.  Neither  was  the  answer  to  the  quea- 
iion  in  the  application  as  to  title  of  the  personal  property 
contrary  to  the  true  state  of  facta.  Each  owned  in  severaUyi 
and  they  were  the  absolute  owners  of  it^ 

It  is  contended:  1.  That  there  was  material  mieelatemeBt 
as  to  the  amount  of  encumbrance  on  the  real  property  in  pal- 
icy  No.  1,440;  2.  That  the  placing  of  the  chattel  mortgai^ 
•en  the  property,  without  the  written  permission  of  the  com* 
pany  indorsed  on  the  policy,  worked  a  forfeiture. 

It  appears  from  the  findings  of  the  court  below  that  Mr. 
Morris,  the  defendant's  agent,  was  clothed  with  full  power  io 
issue  policies.  He  took  the  applications,  approved  them,  and, 
without  forwarding  them  to  the  oompany,  at  once  issued  the 
p  >]icie8,  having  keen  fumiahed  with  blanks  for  that  purpose, 
before  the  policies  were  made  out,  and  at  and  beforu  the  ap- 
plications were  made,  he  knew  of  the  Felefa  mortgage  and  the 
aocumulated  interest  In  the  preaenoeof  the  insured  he  filled 
out  the  applications,  and  told  them  to  sign,  without  reading 
tfae  applioations  to  them,  or  advising  them  of  the  contents. 
He  knew  all  the  facts  in  regard  to  the  mortgage  encumbrance, 
and  the  aituation  of  the  personal  property  with  its  encum- 
brances. After  the  applications  were  made,  he  assured  the 
parties  that  they  were  fully  protected  under  the  policies.  He 
also  knew  of  and  permitted  tiie  additional  mortgages  to  fimith 
and  Dyer,  and  advised  Mrs.  Beebe  in  the  execution  of  them. 
No  part  of  the  property  covered  by  the  Smith  and  the  Dyer 
mortgages  was  destroyed. 

It  is  contended,  however,  that  by  the  terms  of  the  policies 
the  plaintiff  cannot  be  heard  to  say  that  this  was  done  by  and 
with  the  full  knowledge  of  ihe  defendant,  aa  by  tfae  terme  of 
the  policies  no  officer,  agent,  or  other  representathpe  of  the 
company  had  power  to  waive  any  proviiJons  or  conditiooB  of 
them,  except  such  as  by  the  terms  of  the  policies  might  be 
tfae  subject  of  agreement  indorsed  on  them|  etc    Tfae  claim 
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is  made  tbat  this  principle  was  decided  in  Cleaver  v.  Trader^ 
/n«.  Co.,  65  Mich.  627,  8  Am.  St  Rep.  908.  In  that  case  the 
policy  provided  that  the  agent  ''has  no  authority  to  waive, 
modify,  or  strike  from  the  policy  any  of  its  printed  condi- 
tions; •  •  •  •  nor,  in  case  this  policy  shall  become  void  by 
reason  of  the  violation  of  any  of  the  conditions  thereof,  bar  the 
agent  power  to  revive  the  same." 

The  question  involved  there  was  whether  the  talcing  of  two 
thousand  dollars  additional  insurance  in  another  company 
avoided  the  policy.  Mr.  Quinn  was  the  agent  of  the  com^ 
pany,  and  the  plaintiff  claimed  to  have  spoken  to  him  about 
the  additional  insurance,  and  after  he  received  his  additional 
policy  he  claims  to  have  been  told  by  Quitm  that  it  was  all 
right  It  was  said  by  this  court  that  that  was  not  a  case 
where  the  insured  had  a  right  to  rely  upon  the  action  of  the 
agent,  or  to  presume  that  his  action  was  known  to  the  com- 
pany, and  ratified  by  it;  but  in  the  present  case  it  appears 
that  the  agent  stood  in  the  place  of  the  company,  with  full 
power  to  issue  policies  without  first  referring  the  applications 
:>  the  company;  and  the  plaintiff  relied  upon,  and  had  a 
right  to  rely  upon,  the  agent,  and  to  presume  that  the  com- 
pany had  knowledge  of  his  acts  and  ratified  them.  If  the 
Cleaver  case  is  to  be  construed  as  laying  down  such  a  doc- 
trine as  contended  for  here,  it  ought  at  once  to  be  overruled; 
but  we  think  the  case  is  clearly  distinguishable.  The  present 
case  presents  features  by  which,  if  that  doctrine  is  applied, 
the  grossest  fraud  is  to  be  perpetrated  upon  the  plaintiff. 
Morris,  the  agent,  is  an  attorney  at  law,  living  near  the  plain- 
tiff. He  has  been  her  legal  adviser,  and  knew  the  situation 
and  surroundings  of  her  property  as  well  as  the  plaintiff  did. 
He  filled  out  the  applications,  did  not  read  them  to  the  plain- 
tiff, advised  just  what  property  each  should  cover,  knew  the 
amount  of  the  Felch  mortgage  and  interest  accrued,  knew 
the  amount  of  each  chattel  mortgage,  and  in  fact  assisted  the 
plaintiff  in  procuring  the  money  on  each.  When  all  had  been 
completed,  he  assured  the  plaintiff  that  the  policies  were  all 
right,  and  that  she  was  fully  protected;  and  yet  it  is  gravely 
contended  here  that  she  is  not  in  a  position  to  set  up  these 
facts,  because  the  policy  contains  a  clause  that  no  officer, 
agent^  or  other  representative  of  the  company  shall  have 
yower  to  waive  any  provision  of  the  policy.  If  no  officer, 
ageat^  or  other  represealative  of  the  company  could  waive  it, 
then  there  could  be  no  waiver.    It  is  like  the  case  of  TFesN 
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eh$9Ur  Fire  7n«.  Co.  t.  EarU,  83  Mich.  143.  In  that  case  the 
policy  provided  that  there  should  be  no  waiver  of  any  of  the 
printed  or  written  conditions^  except  in  writing  on  the  policy, 
and  the  court  said  (p.  163):  ^The  condition,  literally  ap- 
plied, would  prevent  any  unindorsed  consent  by  the  company 
itself^  by  resolution  ol  its  board,  or  by  act  of  its  officers,  as 
effectually  as  by  any  one  else;  and  the  case  seems  to  settle 
down  to  the  simple  question  whether  a  person  who  has  agreed 
that  he  will  only  contract  by  writing  in  a  certain  way  pre* 
dudes  himself  from  making  a  parol  bargain  to  change  it." 

In  the  present  case  it  is  attempted,  as  in  Westchester  Firs 
Ins,  Co.  V.  EarlSf  83  Mich.  143,  to  limit  every  one  connected 
with  the  company,  either  as  oflBcer,  agent,  or  representative, 
to  waive  by  parol  the  requirements  of  the  policy.  The  agent 
had  the  right,  under  the  policy,  to  grant  permission  to  place 
other  chattel  mortgages  upon  the  property,  but  was  required 
to  write  such  permission  upon  the  policy.  He  granted  the 
permission,  took  an  active  part  in  procuring  the  money  upon 
the  mortgages,  advised  in  regard  to  it,  and  assured  the  plain- 
tiff that  she  was  protected,  though  he  did  not  enter  in  writ^ 
ing  upon  the  policy  the  permission  to  do  so.  With  the  power 
vested  in  him  by  the  company  to  issue  policies,  we  think  it 
would  be  a  gross  fraud  upon  the  insured  to  hold  that  this 
condition  was  not  waived  by  the  consent  of  the  company.  If 
the  company  itself  could  waive  compliance  with  this  condi- 
tion, then  it  was  waived,  as  held  in  the  case  above  cited. 

What  we  have  said  above  applies  equally  to  the  contention 
about  the  Felch  mortgage.  It  is  said  that,  inasmuch  as  the 
application  and  the  policy  provided  that  the  statements  in 
the  former  should  be  treated  as  warranties  on  the  part  of  the 
insured,  therefore  the  representation  in  the  application  that  the 
encumbrance  was  one  thousand  three  hundred  dollars,  when 
in  fact  it  was  two  thousand  dollars,  was  such  a  misstatement 
that  the  policy  was  void,  and  no  recovery  could  be  had  for 
that  reason.  As  is  seen  from  the  findings  of  the  court  below, 
the  agent  of  the  company  knew  just  what  the  encumbrance 
wns.  He  filled  out  the  application,  had  plaintiff  sign  it  with- 
out  reading  it  to  her,  assured  her  it  was  all  right,  and  that 
hhe  was  fully  protected  under  it  She  was  not  asked  to  state 
the  n mount  of  the  encumbrance,  and  no  fraud  or  deceit  was 
practiced  by  her.  She  did  not  know  of  the  printed  elause  in 
the  poliqr  in  reference  to  warranties,  and  the  eoart  found  thai 
she  was  not  negligent  or  careless  in  fiuling  to  lead  the  appli* 
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catiooy  under  the  circumstanceB,  and  that  she  and  Mrs.  Webb 
both  anderstood  and  believed  from  the  conduct  and  acts  of 
the  defendant's  agent  that  the  application  stated  the  facts. 
Under  these  circumstances  the  defendant  company  is  not  in 
a  position  to  insist  upon  the  forfeiture  of  the  policy.     Instead 
of  a  fraud  being  practiced  upon  the  company,  it  must  be  pre* 
Bumed  to  have  the  knowledge  which  its  agent  possessed;  and 
it  would  be  a  gross  fraud  upon  the  plaintiff  to  permit  the  com*^ 
pany  to  take  advantage  of  such  a  misstatement  in  the  appli- 
cation, and  hold  the  policy  void  by  reason  of  it.    The  case 
falls  clearly  within  the  principle  laid  down  in  Tiibhs  v.  Dwell' 
ing-hoiLse  Ins.  Co.^  84  Mich.  651;  Michigan  etc.  Ins.  Co,  v.  Reed^ 
84  Mich.  531,  and  cases  there  cited;  JUtna  etc.  Ins.  Co,  v.  Olm- 
steady  21  Mich.  252;  4  Am.  Rep.  483.    In  the  last  case  it  was 
Baid  by  Mr.  Justice  Cooley:  '*The  general  rule  undoubtedly 
is,  that  in  the  absence  of  fraud,  accident,  or  mistake,  a  party 
must  be  conclusively  presumed  to  understand  the  force  of  his 
contracts  and  to  be  bound  by  their  terms;  but  it  cannot  be 
tolerated  that  one  party  shall  draft  the  contract  for  the  other, 
and  receive  the  consideration,  and  then  repudiate  his  oblign- 
tion  on  the  ground  that  he  had  induced  the  other  party  to  sign 
an  untrue  representation,  which  was,  by  the  very  terms  of  t)>e 
contract,  to  render  it  void." 

We  think  the  court  below,  under  the  evidence  and  facts 
shown,  very  properly  ruled  that  the  policy  was  not  rendered 
void  by  the  misstatement  of  the  amount  of  the  Felch  mort- 
gage in  the  application.  Some  contention  is  made  that  the 
personal  property  destroyed  was  not  covered  by  policy  No. 
1,441.  We  think  the  two  policies,  taken  together,  show  whnt 
the  intention  of  the  parties  was,  and  that  the  property  so  de- 
stroyed was  covered  by  and  included  in  the  policy. 

Judgment  is  affirmed,  with  costs* 

McGrath,  C.  J.,  Montgomery  and  Durand,  JJ.,  con- 
curred.    Grant,  J.,  did  not  sit. 


Ihsuranob — Waivbr  of  Ck>VDrTiO!rs  bt  Aobnts:  See  DSjbrett  w,  Oeotyia 
cfeL  /nc  Gok,  110  N.  0.  193;  28  Am.  St.  Rep,  678,  and  note;  Berry  r.  Amer^ 
ieaneie.  Ins,  Co.,  132  H.  T.  49;  28  Am.  St  Rep.  548,  and  note;  Orul^Jt  ▼. 
North  OaroUm  etc.  Ins.  Co.,  108  H.  a  472;  23  Am.  Si.  Rep.  62^  and  uute; 
note  to  Fammn  ▼.  Phankc  Ins.  Ch,,  17  Am.  St.  Rep.  248;  note  to  Whealon  v. 
North  BrUieh  etc  Ine.  Co.^  9  Am.  St.  Rep.  234;  Brown  ▼.  Stats  Ins.  Co.,  74 
lowtkf  428|  7  Am.  St  Rep^  495,  and  note. 

InoBAVOB — Aoxvt's  KirowLiDoa  ov  MissTATumrr^WHRHn  Pmi* 
■nr  AVMBOBk  —  Whaa  a  looal  agent  ol  an  insuaiiM  oompaiij  haa  aetiMl 
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knowledg*  of  th«  lUfity  of  ab  nitwer  to  a  qoeatioii  i&  t]i«  sppliaatioii 
Mflunutot,  his  kaowledg*  will  be  impatwi  to  tiM  oompaajp  uid  the  polny 
wiU  DO*  bo  avoided:  FoUeUe  r.  Uuiual  Ace.  At^n,  110  N.  C.  377|  28  An.  Sk 
Rep.  693»  and  note  with  oaaee  collected;  extended  note  to  Wheatam  ▼•  NorA 
BfdiMh  «U.I»i.Co,,9  Am.  Rep.  220. 


Mahonby  V.  Detroit  Strbbt-railway  Company. 

|MMlGBWAir,«ll] 

Railwat  PAsmroBR  Boimo  to  Fa«vma  ro  Oohduovob  Bfidhtob  or* 
BJB  RiOBT  TO  RxDB.  —  A  paseenger  on  a  railway  car  ie  booud  to  fm^ 
lueh  to  the  oondaotor  evidenoe,  beyond  hie  own  etatement^  of  hia  right 
to  a  paeaage  on  the  ear;  if  he  haa  a  valid  contract  with  the  company  ea- 
titiing  him  to  ride,  bot  lacks  the  eridence  of  that  fiaet»  he  shonld  pay 
his  fare  when  the  conductor  demands  it»  and  seek  redreaa  for  a  Tiolnti— 
of  his  contraotk 

Jame$  H.  Pounds  for  the  appellant 

Sidney  21  Miller  and  John  C.  Donnelly^  for  the  defendant. 

Gbant,  J.     Plaintiff  entered  one  of  defendant's  care   ott 
Michigan  Avenue,  going  west,  intending  to  go  to  Thirty-third 
Street.    He  paid  his  fare,  five  cents,  to  the  conductor.    The 
car  he  took  did  not  go  to  Thirty-third  Street,  but  stopped  at 
defendant's  barns,  near  the  railroad  crossing.    This  was  near 
the  city  limits,  and  it  Appears  that  only  certain  cars  went  the 
entire  distance.    Upon  the  stoppage  of  the  car  the  driver  un- 
hitched his  horses  and  was  driving  them  to  the  opposite  end, 
when  plaintiff,  perceiving  this,  said  to  the  conductor  that  he 
desired  to  go  further.    To  this  the  conductor  replied,  *'  Yoa 
can  go  back  in  this  car,  and  take  the  next  car  up,  or  get  off 
here  and  take  the  next  car  up."    Plaintiff  decided  to  get  off 
there.    A  car  soon  came  from  the  barn  and  started  westwanL 
Some  employee  of  the  road  asked  him  if  he  was  going  on  that 
car,  meaning  evidently  to  ask  whether  he  intended  to  return 
to  the  city  on  the  same  car.     The  terminus  of  the  road  was 
but  a  short  distance  west  of  the  barns,  and  plaintiff's  destina- 
tion was  only  five  blocks  from  where  he  alighted  from  the 
first  car.    Plaintiff  replied,  "No";  that  he  had  come  upon 
another  car.    He  was  then  informed  that  he  would  have  to 
pay.    This  he  declined  to  do.    Meanwhile,  the  car  had  gone 
about  two  blocks.    He  was  then  told  that  he  muat  pay  or  get 
off.    One  of  defendant's  employees  then  approached  him,  took 
him  by  the  lapel  of  the  coat,  and  thereupon  he  alighted  froor 
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the  ear.  No  force  was,  in  fact,  nsed  other  than  this,  and  plain- 
tiif  claims  no  injnrj  except  to  his  feelings.  Plaintiff  did  not 
ask  for  a  ^  change  off''  from  the  first  condactor,  nor  did  the 
oondnotor  ofifer  him  one.  Plaintiff  brought  an  action  of  toii 
to  recoTsr  for  his  alleged  unlawful  and  forcible  ejecAoa  from 
the  car.  The  learned  court  sustained  his  right  of  recovery, 
and  directed  a  yerdict  for  nominal  '  mages,  holding  that  H 
waa  the  plaintiff's  duty  to  pay  his  fare,  and  save  any  injury 
to  his  feelings. 

It  is  insisted  by  the  plaintiff  that  he  had  a  valid  contract  for 
oarriage  from  the  point  where  he  took  the  car  to  Thirty-third 
street^  and  that  his  ejection  from  the  car  was,  therefi>re,  nn- 
lawfal  and  tortions.  If  it  be  granted  that  he  had  such  a  con* 
tract,  still  he  had  no  evidence  of  it  except  his  own  etatementi 
and  the  question  is,  what  was  his  duly  under  the  oircum* 
BtanoeeT  If  the  conductor  was  under  legal  obligation  to  ac- 
cept his  statement  that  he  had  such  contract,  then  his  removal 
was  unlawful;  otherwise  it  was  not  Counsel  has  cited  no 
authority,  nor  have  I  found  one,  which  holds  that  a  stranger 
may  enter  the  car  of  either  a  railway  or  street-car  company 
without  any  evidence  that  he  has  paid  his  fare,  and  secure 
passage  by  his  own  statement  to  the  conductor  that  he  has 
previously  paid  it  to  some  other  authorized  agent.  It  is  the 
duty  of  the  passenger  to  secure  evidence  of  such  payment,  or 
to  pay  when  his  fare  is  demanded.  The  business  of  such  com* 
panics  cannot  be  carried  on  upon  any  other  basis.  This  cer* 
tainly  is  common  sense  and  experience. 

Plaintiff's  counsel  cites  the  following  authorities  in  support 
of  his  position:  Hvffwd  v.  Ghrand  Rapids  etc.  R,  R.  Co.^  64  Mich. 
631;  8  Am.  St  Rep.  869;  HavMlon  v.  Third  Avs.  R.  R.  Co., 
68  N.  Y.  25;  CargUn  v.  Northern  etc.  R.  R.  Co.,  44  Minn.  454; 
20  Am.  St  Rep.  689;  Penneyhania  Co.  v.  Bray,  125  Ind.  229; 
Lake  Erie  eU.  JTy  Co.  r.  Fix,  88  Ind.  884;  45  Am.  Rep.  464; 
Toledo  etc.  Bfy  Co.  r. MeDonough,bi  Ind.  269;  Palmer  v. RaOr 
road,  8  S.  C.  580;  16  Am.  Rep.  750;  Bumham  v.  Orand  Trunk 
Bfy  Co.,  63  Me.  298;  18  Am.  Rep.  220;  Eddy  v.  Rider,  79  Tex. 
57;  JVsw  Yor*  etc.  R.  R.  Co.  r.  Winter's  AdmW,  143  U.  8.  «a 
An  examination  of  these  cases  shosrs  that  in  all  except  Haw^ 
iUon  V.  Tkird  4ve.  R.  &  Co.,  63  N.  Y.  25,  the  plaintiffs  had 
procured  and  showed  to  the  conductors  either  tickets  or  stop* 
over  diecks,  showing  that  they  had  paid  their  £are,  and  tha 
disputes  arose  over  the  right  to  ride  upon  such  checks  or  tiek« 
ets.    It  is  unnecessary  to  review  these  authorities. 

8&  EBP..  VOU  XXXU.--M 
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In  EamiUon  r.  Third  Av€.  B.  R.  Co.,  58  N.  Y.  25,  the  plain- 
tiff was  transferred  from  one  car  to  another  by  the  condactcM-, 
the  first  oar,  for  some  reason,  not  going  through  to  the  pas- 
senger's destination.  It  does  not  appear  just  how  the  transfer 
was  madSi  bat  it  is  quite  apparent  that  when  the  ears  were 
near  together  the  transfer  of  passengers  was  made,  and  the 
dispate  was  whether  plaintiff  was  one  of  the  passengers  so 
transferred.  In  that  case  no  evidence  of  transfer  was  required 
except  the  knowledge  of  the  second  conductor,  whose  dutj.it 
was  to  see  and  know  who  were  so  transferred.  Under  thoee 
droumstanoes  the  passenger  had  the  undoubted  right  to  insist 
upon  his  passage  without  further  payment. 

If  plaintiff  had  obtained  a  ^change  off''  or  transfer,  and 
lost  i^  or  if  he  had  purchased  a  ticket  and  lost  it,  or  if  either 
had  been  aocidentally  destroyed,  it  would  be  absurd  to  hold 
that  he  was  entitled  to  a  ride  upon  stating  to  the  conductor 
that  he  had  such  transfer  or  ticket,  but  had  lost  it,  or  that  it 
was  accidentally  destroyed.    It  is  apparent  that  in  the  pres- 
ent case  plaintiff  possessed  no  other  or  different  right  from 
that  which  he  would  have  possessed  had  he  procured  evidence 
of  payment,  which  had  been  lost  or  destroyed.    In  the  one 
case  his  contract  to  ride  would  be  complete,  but  the  only 
written  evidence  he  bad  would  be  lost;  while  in  the  other  his 
contract  might  be  equally  good,  but  he  had  neither  asked  nor 
obtained  any  evidence  thereof  to  show  to  the  conductor  in 
charge  of  the  other  car  or  train,  which  must  serve  as  a  voucher 
in  his  settlement  with  the  company.    It  is  a  novel  doctrine 
that  one  may  compel  the  agent  of  another  to  accept  without 
question,  and  without  opportunity  to  investigate,  his  verbal 
statement  that  he  has  a  contract  with  his  principal,  and 
especially  where  frequent  frauds  upon  the  principal  must 
inevitably  result  as  the  consequenoe  of  such  a  doctrine.    It 
was  the  plaintiff's  reasonable  and  clear  duty  to  pay  his  fare, 
and  seek  redress  from  the  defendant  for  a  violation  of  his 
contract 

In  the  case  of  Fr&deriek  t.  MarqueiU  eU.  R.  R.  Co.,  87  Mich. 
846,  26  Am.  Rep.  581,  Mr.  Justice  Marston  said:  '^  There  is 
but  one  rule  which  can  safely  be  tolerated  with  any  decent 
regard  to  the  rights  of  railroad  companies  and  passengers 
generally.  As  between  the  conductor  and  passenger,  and  the 
right  of  the  latter  to  travel,  the  ticket  produced  must  be  con- 
elusive  evidence,  and  he  must  produce  it  when  called  upon, 
as  the  evidence  of  his  right  to  the  seat  he  claims." 


Deo.  1892»]    Mahohbt  «•  Drboit  SrBBn-aAiLWAT  Ca    631 

In  Hazard  t.  Oramd  Bapid$  etc  B.  R.  Co.,  64  Mioh.  631, 
8  Am.  Si.  Bep.  889,  plaintiff  paid  his  fare.  The  language  of 
the  ooart  in  that  oaaei  that  '*  it  was  the  duty  of  the  conductor 
to  accept  the  statement  of  the  plaintiff  until  he  found  out  it 
wa9  not  trae,"  must  be  held  to  apply  to  the  circumstances  of 
that  case,  where  the  plaintiff  had  a  ticket  That  statement 
would  be  most  unreasonable  in  the  case  of  one  having  no 
ticket. 

Seyeral  aathorities'in  support  of  the  rule  above  stated  will 
be  found  cited  in  Frederick  v.  Marquette  eU.  R.  R.  Co.,  87 
Mich.  846,  26  Am.  Rep.  531.  The  rule  and  the  reason  there- 
for are  very  ably  stated  in  Bradihaw  v.  South  Boston  R.  R. 
Co.,  185  Mass.  407,  46  Am.  Rep.  48i,  and  are  also  supported 
by  the  following  cases:  Yorton  v.  MUtoaukee  etc.  Wy.  Co.,  64 
Wis.  284;  41  Am.  Rep.  23,  and  authorities  there  cited;  Peahody 
V.  Oregon  B^y  &  Nav.  Co.,  21  Or.  121;  McKay  T.  Ohio  Riv. 
R.  R.  Co.,  84  W.  Va.  65;  26  Am.  St.  Rep.  918. 

Inasmuch  as  the  court  should  have  directed  a  verdict  for 
the  defendant,  it  is  unnecessary  to  discuss  the  question  of 
damages. 

Judgment  affirmed. 

The  other  justices  concurred. 

RAuaoADs^Dirrr  or  Passbnokes  to  Fuamas  Bvidimci  of  RiSHt  ie 
n  o«  Tbaht.  —  Ai  between  a  paesenger  and  a  ocmdncior,  the  ticket  ie  ooo* 
diienre  eTidenee  of  the  paeeenger'e  rights  and  if  it  doee  not  entitle  Um  to 
rida^  lie  nmj  be  ejeoted  without  having  any  right  to  an  action  in  tort.  Un- 
te  inch  oiwmetanoae  hie  remedy  ie  bj  an  action  on  the  contract  for  giTiug 
him  the  wrong  ticket:  JtfeJTcqr  r.  Ohhete.  B.  B.  Cb.,  S4  W.  Va.  S5;  96  Am. 
8t  Rep.  9IS^  and  note;  Bradshaw  v.  8mUh  Botkm  B.  B.  Cb.,  ISS  Mam.  407) 
4S  Am.  Rep.  4SI,  and  note.  The  mle  requiring  peeeengerc  to  enrrender 
their  tieketo  to  the  ooodnotor  ie  a  reaeooable  one,  and  may  be  enforoedi  lUkh' 
^  dc  B.  B.  Co.  r.  WUUemort,  4S  IlL  420;  92  Am.  Deo.  1S8^  and  note. 
?or  a  dieenaeion  of  the  mle  reqairing  peeeengerc  to  ezhibtt  and  enrrender 
^heir  tickete  when  reqneeted  by  the  eoadnetor  to  do  ao^  aee  extended  note 
t»  OnmmumtmmHk  v.  Fomtt  41  Am.  Deo.  47it  alee  sole  to  Bodm  ele^B.B.. 
V.  (ft^pmam  4  Ask  at  Bepw  SMi 


6SS  Paopu  ^.  WsiTBorv.  Xlfkb. 


Pbopli  v.  Wbtthofp, 

not  HiomeAM,  6SL] 

ttAHiVO-BOOir,  WKAT  &  —  A  Toom  Acted  np  Tor  tira  porpuOT  of 

infoniMtM  to  onftbU  penKnu  maotiog  tliepoia  to  oxereiao  their  jadg- 
moot  in  Uyiiig  wagere  «poa  hone^aoee  oeoarriiig  in  saetiier  port  of  the 
Qonotry,  and  who  pay  their  mooey  irreTocably  ioto  tho  hands  of  the 
keeper  of  the  rooai»  to  wager  it  with  pemooe  preaent  at  the  raoee,  tho  gaioa 
of  the  wager  being  paid  within  the  room,  and  the  loiie<  being  made 
known  to  thoae  betting  ilierein,  it  a  gaming-room  within  the  meaoing 
of  the  Uiehigaa  etatnte,  whieh  makei  it  a  misdemeanor  for  any  person, 
fer  hire»  gain,  or  reward,  to  keep  or  nudotain  a  gamiag-room. 

Henry  M.  Duffield  and  Don  M.  Diekinson,  for  the  respondent. 

A.  A.  EUii^  attomey-^enercd^  and  Samuel  W.  BurroughM^ 
prossctUing-attomey^  for  tho  people. 

MoicraoifERT,  J.  The  reBpondeot  was  prosecuted  nnder 
section  2029  of  HowelPs  Statutes,  the  information  charging 
that  the  said  respondent  did,  for  hire,  gikin?  ftnd  reward,  keep 
and  maintain  a  gaming- room,  contrary  to  the  provisions  of 
said  Bection.  The  section  reads:  '*  Any  person  who  shall, 
for  hire,  gain,  or  reward,  keep  or  maintain  a  gaming-room,  or 
a  gaming  table,  or  aoy  game  of  skill  or  chance,  or  partly  of 
skill  nnd  partly  of  chance,  .  •  •  .  shall  be  deemed  guilty  of  a 
misdemeanor." 

The  evidence  on  the  part  of  the  prosecution  showed  that  the 
respondent  occupied  and  maintained  a  room,  kept  a  telegraph 
operator  therein,  and,  for  a  commission  paid  by  any  person 
telegraphed  to  Guttenberg,  New  Jersey,  tlie  amount  of  money 
the  person  desired  to  bet,  and  the  name  of  the  horse  chosen  by 
him  in  the  race  at  Guttenberg.  The  person  desiring  to  have 
his  money  forwarded  to  Guttenberg  first  made  out  an  order  as 
follows: — 

^  Please  execute  for  me  on  the  race  track  at  the  races  to  be 

held  this  day  on  the  grounds  of  the ^  in  the  county  of 

,  state  of ,  or  at  any  other  place  or  time,  the  sum  of 

dollars, and  do  not,  under  any  circumstances,  ac- 
cept odds  on  this  race  at  the  said  race  track  at  a  less  price 
than .  I  desire  to  be  positively  and  distinctly  under- 
stood, and  for  this  reason  only  do  place  in  your  charge  my 
money,  for  you  to  place  my  said  money  for  me  only  on  said 
horse  above  mentioned,  and  at  no  other  place  than  on  the 

grounds  of  said ,  during  the  progress  of  the  races  this 

day;  and  for  this  purpose  I  make  you  my  common  carrier. 
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For  the  expenaaa  incocred  bj  jou  in  oo  pUoing  mj  money  — 

my  apedal  money  — on  the  grounds  of  the  said 1 1  Agwe 

to  pay  yon  the  sum  of  ftye  oenia." 

A  blackboard  ia  kept  in  the  room,  upon  which  ia  recorded 
at  brief  intervala  the  position  of  the  horaea  in  the  rftce.  The 
man  at  the  blackboard,  who  does  the  marking,  ia  called  the 
**'  marker,'^  and  the  man  at  the  ticket  office  ia  called  the  "  ticket 
agent.*'  There  are  also  employed  the  telegraph  operator  and 
a  *'  helper." 

The  trial  judge  instructed  the  jory,  basing  hia  instructions 
upon  the  testimony  given  by  one  Crandall,  as  follows:  "  If 
JOU  believe  beyond  any  reasonable  doubt  that  on  the  5th  of 
January  a  horse  race  was  about  to  take  place  at  Guttenberg, 
New  Jersey,  and  that  at  the  room  in  question  a  person  in  the 
defendant's  employ  sold  tickets  for  that  purpose,  sold  to  Mr. 
Cxandall  a  ticket,  for  which  $1.05  was  paid,  then  and  there 
gave  Mr.  Crandall  the  names  of  the  horses  that  were  to  parti* 
eipate  in  the  race  then  about  to  take  place  at  Outtenberg,  and 
he  was  directed  to  place  the  money  of  Mr.  Crandall  ($1)  on 
the  horse  named  by  Mr.  Crandall,  and  Mr.  Crandall  then 
paid  to  the  person  so  selling  him  a  ticket  in  this  room  five 
eeuto  commission,  and  the  money  was  so  placed  as  agreed, 
and  the  result  of  the  race  so  announced  as  won  by  the  horse 
on  which  Mr.  Crandall  placed  his  money,  and  you  believe  the 
money  of  Mr.  Crandall  was  so  placed  as  a  stake  or  wager, 
then  that  room  was  a  gaming-room,  and  if  kept  for  that  pur- 
pose, was  evidently  within  the  meaning  of  the  statute." 

The  statute  in  question  was  exhaustively  considered  in 
Aopb  V.  Weithoff,  61  Mich.  203,  47  Am.  Rep.  557.  It  was 
there  held  that  betting  on  the  result  of  a  horse  race  is  gaming; 
tiiat  a  room  used  for  the  purpose  of  facilitating  the  betting  on 
lioTBe  races  is  a.  gaming-room,  within  the  meaning  of  this 
statute;  and  that  it  is  not  essential  to  the  offense  either  that 
thoee  who  bet  or  wager  should  be  engaged  in  the  game,  or 
that  the  game  upon  which  the  bet  is  laid  be  conducted  within 
the  room. 

It  is  urged  for  the  defense  hare  that  no  actual  betting  oc- 
enrred  on  the  premises;  that  the  defendant  had  no  greater 
lespousibility  for  the  bets  than  the  servant  of  a  telegraph 
eompany,  who  sends  dispatches  directing  that  money  be 
wagered;  and  that,  as  no  bet  or  wager  ia  actually  made  in 
the  room,  it  is  not  a  gaming-room.  We  think  this  oontention 
ignocai  the  real  snbstanoe  of  the  transaction.    The  money  ia 
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plAoed  in  the  hands  of  the  defendant  hj  one  party  to  the 
wager,  and,  if  he  wine,  he  receives  the  money  won  in  this 
loom;  if  he  loses  it»  knowledge  of  the  loss  is  brought  to  him 
in  this  room.  That  it  requires  the  intervention  of  another 
agency  does  not  relieve  the  respondent  It  would  be  a  re- 
proach to  the  law  if  it  were  possible  that  responsibility  could 
be  avoided  by  any  such  subterfuge  as  is  apparent  in  the  very 
scheme  adopted  by  the  respondent  in  this  case.  That  the 
purpose  in  fitting  up  this  room  was  to  furnish  the  informa- 
tion which  enables  persons  to  exercise  tbeir  judgment  in  lay- 
ing wagers;  that  money  is  paid  into  the  hands  of  defendant 
irrevocably,  to  wager  it;  and  that  the  gains  of  the  wager  are 
paid  and  the  losses  made  known  to  those  making  bets  within 
the  room,  —  are  beyond  question.  We  think  this  constitutee 
the  room  a  gaming*room,  within  the  meaning  of  this  statute. 

Respondent's  counsel  rely  upon  the  case  of  People  v.  Wynn^ 
128  N.  Y.  699,  12  N.  Y.  Supp.  379,  as  susUining  their  con- 
tention. The  statute  under  which  the  conviction  was  had  in 
that  case  provides  that,  *'  A  person  who  keeps  any  room  .... 
with  books,  apparatus,  or  paraphernalia  for  the  purpose  of  re- 
cording or  registering  bets  or  wagers  or  of  selling  pools,  and 
any  person  who  records  or  registers  bets  or  wagers,  or  sells 
pools,  upon  the  result  of  any  trial  or  contest  of  skill,  speed,  or 
power  of  endurance  of  man  or  beast,  ....  is  punishable  by 
imprisonment  for  one  year,  or  by  fine  not  exceeding  two 
thousand  dollars,  or  both.'' 

The  third  count  of  the  indictment  contained  the  charge  of 
keeping,  exhibiting,  and  employing  devices  and  apparatus 
for  the  purpose  of  recording  and  registering  bets  or  wagers. 
A  similar  order  was  executed  by  the  prosecuting  witness  to 
the  one  above  quoted  in  the  present  case.  It  was  held  that 
the  evidence  was  insufficient  to  justify  a  conviction  under  the 
third  count  of  the  indictment.  The  court  said:  "There  was 
not  a  particle  of  evidence  which  can  be  possibly  twisted  or 
tortured  into  an  offense  therein  described.  The  only  evidence 
is  that  there  was  a  blackboard  on  the  wall.  What  that  black- 
board was  ever  used  for  is  not  at  all  explained  by  the  evi- 
dence, and  there  is  no  presumption  of  guilt  It  is  true  that 
the  witness  stated  that  the  room  was  not  fitted  up  as  a  school- 
room; but  blackboards  may  be  innocently  used  for  many 
other  purposes  and  in  many  other  places  than  school-houses. 
There  was  not  the  slightest  particle  of  evidenoe  which  would 
justify  the  submission  of  any  question  under  the  third  count, 
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and  it  was  dearly  error  in  the  coart  to  deny  the  reqaest  of 
the  defendant  as  to  this  count  of  the  indictment" 

It  will  be  seen  that  the  question  of  whether  the  roouj  iu 
question  was  a  gaming-room  was  not  involved,  and  the  dis- 
tinction  between  the  two  statutes  is  apparent  The  case  does 
not  sustain  the  defendant's  contention. 

The  conviction  will  be  affirmed. 


Qamim^  —  Setting  on  bona  mom  Im  illef^  iui]«m  tbm  lAoe  takei  plaoo 
«pon  n  traok  litoAted  in  tbu  state  inclosed  bj  a  fenoa^  and  the  bet  it  made 
within  that  inoloaore:  Bannme  t.  Siate,  91  Tenn.  716;  note  to  State  t.  Smith, 
9B  An.  Dea  ISft.  A  oonnotioa  may  be  had  for  playing  oarda  in  an  ''ont- 
bonw  where  people  reeort ":  Downey  v.  State^  90  Ala.  644.  That  defendant 
and  oilier  persons  were  playing  "  poker  "  in  a  room  with  cards  and  ohipi^ 
tlM  ohips  boing  of  different  oolors  and  Talnes»  and  that  defendant  took  a  per- 
awntngo  ol  the  guno  is  snffieient  eyidenoe  to  sustain  a  Terdiet  of  keeping  a 
^KBdng-room:  Ahmom  v.  Siatt^  96  IU»  964.  8aa  noto  to  PeopU  v.  Weithoft 
«7  An.  Bopw  666L 


CASES 


SUPEEME    COURT 


MINNESOTA. 


Blink  v.  GHGssiffAir. 

[«  MzmmoTA*  140.] 

HonOI  OV  CONTSIfTS  OF  CONTXTANOB.  ^It  MAT  BB  PBISITMBD  11  A  FAOf 

THAT  A  Granteb  who  penonaUy  aoeepte  and  retaini  a  ooiiTayuiot  knowi 
its  eoQtentik 

OoMTSTAHOB  TO  Obabtbb  bt  Wroro  Namb.  — On«  who  aooepts  a  oooToy* 
aaoo  in  which  hit  name  ia  not  correctly  stated  or  spelled,  is  deemed  to 
hare  adopted  that  name  for  the  purpose  of  acquiring  and  holding  title 
to  the  property. 

ivvQJtMjn  Qiximiro  Titlb,  nr  which  thk  Name  of  thb  Owkkr  o  In- 
oorrbotlt  Statbd  or  spelled,  though  the  summons  is  senred  by  pnbli* 
cation  only,  is  nevertheless  binding  npon  him,  if  it  is  the  name  by  which 
he  is  designated  in  the  conveyance  by  which  be  acquired  title.  By  ao» 
oepting  the  conveyance,  be  oonsents  to  be  known  by  that  name  in  ail 
proceedings  relating  to  the  land  so  conveyed  to  him,  and  if  that  name  is 
need  in  a  legal  proceeding  or  notice,  he  is  presumed  to  onderstand  that 
it  is  addressed  to  him. 

Pbocbss.  —  A  Rbturn  bt  a  Shbriff  indorsed  npon  a  summons  againat  two 
defendants  that  he  had  been  unable  to  find  the  within-named  defend- 
ants, O.  0.  and  J.  8.  H.  will  bo  construed  to  mean  that  ho  ooold  aot 
find  either  of  them. 

John  C  Judge  and  Selden  Bacon^  for  the  appellant. 

«     David  McCb  Seribner^  for  the  respondent 

i  Dickinson,  J.  The  land,  the  title  to  which  is  the  subject  of 
this  action,  was  purchased  by  the  defendant  (George  Chess- 
man from  one  Forrest  in  1857.  A  deed  of  conveyance  was 
executed  to  the  defendant,  and  he  caused  it  to  be  recorded. 
It  appears  from  the  record  of  the  deed,  and  was  found  by  the 
court,  that  in  the  deed  the  name  of  the  grantee  was  written 
**6eorge  Cheeseman,"  the  name  being  so  written  in  this  in- 
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■trument  as  recorded,  as  well  as  in  the  index  of  fhe  eaine.    It 
vaa  found  as  a  fact  that  the  defendant  knew  when  he  acceptsd 
and  recorded  the  deed  that  his  name  therein  was  thas  erro* 
neously  written.    In  1860  he  left  this  state,  and  has  ever  since 
been  a  non-resident  thereol    In  1882,  one  Leonard,  claiming 
to  own  the  property,  commenced  an  action  in  the  district  court 
against  Greorge  Cheeseman  and  one  J.  S.  Hubbard  to  determine 
their  adverse  claims  to  the  property.    The  summons  in  that 
action  was  served  by  publication,  and  upon  proof  of  default 
•n  the  part  of  the  defendants  the  cause  was  heard,  and  judg- 
ment was  rendered  and  entered,  adjudging  the  said  Leonard 
to  be  the  owner  of  the  property  in  fee-simple,  and  that  neither 
of  the  defendants  in  that  action  had  any  interest  in  it    The 
plaintiff  has  succeeded  to  whatever  title  Leonard  had,  and 
the  principal  question  here  presented  is,  whether  that  judg- 
ment against  Cheeseman  was  of  effect  as  to  this  defendant 
Chessman,  as  respects  his  title  to  the  land. 

The  case  justified  the  finding  that  when  the  defendant  ao* 
eepted  the  deed  and  placed  it  on  record,  he  knew  that  his 
name  as  grantee  was  erroneously  written  in  it.  It  may  be 
presumed  as  a  fact  that  a  grantee  who  personally  accepts 
and  retains  a  deed  of  conveyance  knows  the  contents  of  it: 
Bee  Tolbert  v.  HoHon^  81  Minn.  618.  Whether  in  such  a  case 
the  presumption  would  be  conclusive,  we  do  not  consider. 
Assuming  that  it  may  be  overcome  by  proof  to  the  contrary, 
the  evidence  in  this  case  opposed  to  the  inference  to  be  drawn 
from  the  deed  and  from  the  facts  above  stated  was  not  of 
oontrolling  force. 

The  court  was  right  in  treating  the  judgment  as  binding 
Qpon  this  defendant,  so  far  as  concerned  his  interest  in  this 
had.  This  conclusion  is  not  based  upon  the  ground  of  the 
likeness  of  the  two  names,  either  in  spelling  or  in  sound;  but 
epon  the  ground,  upon  which  also  the  decision  of  the  court 
below  was  placed,  that  the  defendant  is  to  be  deemed  to 
Itttve  adopted  the  name  of  Cheeseman  for  the  purpose  of  ac- 
f  airing  and  holding  the  title  to  this  land,  and  he  can  have  no 
teason  to  complain  that  he  is  so  designated  in  legal  proceed- 
ings ealling  in  question  the  validity  of  the  title  so  acquired 
and  held.  From  the  fact  that  this  was  not  his  true  name  it 
doen  net  fioUow  that  the  court  did  not  acquire  jurisdiction. 
If  he  had  assumed  this  name,  or  any  other,  generally  and  for 
att  porposes,  and  especially  if  he  had  come  to  be  known  bjr 
the  name  assumed,  there  would  be  no  doubt  that  legal  pro- 
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•eedings  against  Urn  in  snch  name  would,  in  general,  be  sos- 
tained.  The  name  if  not  the  person,  bat  only  a  means  of 
designating  the  person  intended;  and  where  one  assumes  and 
oomes  to  be  known  by  another  name  than  that  which  ha 
properly  bears,  that  name  may  be  effectually  employed  for 
the  purpose  of  designating  him.  If  such  a  name  is  employed 
in  legal  process  or  notices,  whether  served  personally  or  by 
publication,  where  such  service  is  authorized,  the  notice  is 
effectual;  the  person  who  has  assumed  the  name  is  presumed 
to  understand  that  the  process  or  notice  addressed  in  that 
name  is  addressed  to  him. 

In  this  case  it  is  probably  true  that  the  defendant  did  not 
intend  to  change  his  name,  nor  to  adopt  for  general  purposes 
the  name  of  Cheeseman;  but  he  did,  if  he  knew  the  mis- 
nomer, as  we  must  assume  he  did,  most  effectually  assume 
that  name  for  the  purpose  of  taking  and  holding  the  title  to 
this  land.  He  not  only  accepted  the  conveyance  made  to 
himself  by  that  name,  but  he  placed  it  on  record,  for  the  pur- 
pose and  with  the  effect,  presumably,  of  giving  notice  to  the 
world  that  the  title  had  been  so  conveyed  and  was  so  held. 
He  must  be  deemed  to  have  understood  that  thereafter  per« 
sons  becoming  interested  in  the  land  would  consult  the 
record,  and  might  be  expected  to  act  upon  the  notice  thus 
communicated  to  them.  If  in  legal  proceedings  concerning 
the  title  process  or  notice  should  be  addressed  to  '^Oeorge 
Cheeseman,"  he  should  respond,  if  he  would  protect  his 
rights,  although  that  was  not  his  true  name.  In  proceed- 
ings ooncerning  this  land  it  would  be  at  least  quite  as  likely 
that  the  name  disclosed  by  the  record  as  the  grantee  would 
be  used  in  a  summons  or  notice  intended  to  be  addressed 
to  such  grantee,  as  that  the  record  should  be  disregarded,  and 
the  true  name  of  the  defendant  used.  Hence  there  was  as 
much  reason  why  his  attention  should  be  arrested  by  the 
name  of  Qeorge  Cheeseman  in  a  published  summons  or  no- 
tice, as  there  would  be  if  his  true  name  were  used.  He  had 
placed  himself  under  the  necessity  of  having  regard  to  the 
former  as  well  as  to  the  latter.  He  cannot  well  complain 
that  the  name  in  which  he  took  the  title,  and  which  he  put 
forth  to  the  world  by  the  records  as  the  name  of  the  grantee, 
&hould  be  employed  in  proceedings  instituted  for  an  adjudi- 
cation concerning  that  title.  That  name  was  a  suflScient 
designation  of  this  defendant  in  the  action  instituted  by 
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Lieonard,  and  the  misnomer  did  not  prevent  the  court  ao- 
quiring  jurisdiction. 

It  ia  contenCed  that  the  publication  of  the  summons  in  the 
former  action  was  not  authorized,  because  the  return  of  the 
aberiff,  preliminary  thereto,  was  that  he  had  been  unable  to 
find  ^' the  within-named  defendants  Qeorge  Cheeseman  and  J* 
8.  Hubbard  "  within  his  county.  It  is  said  that  this  was  in 
effect  only  a  return  that  both  of  the  defendants  could  not  be 
found.  The  return  should  not  be  so  construed,  although  that 
ia  its  literal  meaning.  That  would  make  the  return  wholly 
immaterial,  and  irresponsive  to  the  duty  resting  upon  the 
officer.  It  was  his  plain  and  well-understood  duty  to  serve 
the  summons  upon  each  of  the  two  defendants,  and  if  either 
of  them  could  not  be  found,  to  so  make  return,  stating  par- 
ticularly the  fact.  This  return  was  an  official  act,  and  in  its 
ooDstruction  regard  should  be  had  to  the  maxim  omnia  rite 
dcta  prassumuntur.  The  language  of  the  return,  although  it 
involves  the  common  grammatical  error  of  a  negative  preg- 
nant, is  not  to  be  construed  so  as  to  convict  the  officer  of  eitherj 
a  total  disregard  of  duty  or  of  an  attempt  to  deceive  and  inis- 
len<l  the  court  by  the  statement  of  a  wholly  immaterial  fact 
—  tijat  both  of  the  defendants  could  not  be  found.  Unless  the 
return  was  dishonestly  made,  its  obvious  meaning  was  that 
neither  of  the  defendants  could  be  found;  the  statement  that 
the  defendants  could  not  be  found  being  made  with  respect  to 
both  of  them.    It  should  be  so  construed. 

A  point  was  made  in  respect  to  the  sufficiency  of  the  affi- 
davit, preliminary  to  publication,  which  we  regard  as  not 
deserving  serious  consideration. 

Order  affirmed.  

HonoB.  —  OonstniotiTe  notice  is  treated  in  the  note  to  Parker  ▼.  Conner^ 
45  Am.  Rep.  184-190,  and  notioe  from  circamstanoes  putting  one  on  inquiry, 
in  the  note  to  Lodge  v.  SimoiUon^  23  Am.  Deo.  47-^.  A  person  is  charge- 
able with  oonstrnctiTe  notioe  where,  having  the  means  of  knowledge,  he 
does  not  nse  them:  Knapp  ▼.  Bailey,  79  Me.  196;  1  Am.  St  Rep.  295;  Moore 
T.  Townehip  qfKemtdbee,  75  Mioh.  832.  Thus  knoirledge  of  the  oontents  of  a 
will  is  impnted  to  a  corporation  from  its  knowledge  of  the  eziatence  of  a 
will  npon  the  terms  of  which  title  to  its  stock  depends:  Caulkme  v.  OasUght 
Co.,  86  Xenn.  683;  4  Am.  St  Rep.  786;  Marlmry  y.  Mien,  72  Md.  206;  20 
Am.  St  Rep.  467;  compare  also  the  note  to  SpUu  ▼•  BaUimore  etc  B,  A 
C&.,  32  Am.  St  Rep.  384-388. 

OoKVKTAiiCB  TO  Grantu  bt  A  Wboito  Nams:  See  generally  note  H 
KBon  T.'Eekoe,  99  Am.  Deo.  350,  351.  If  a  person  is  in  existence  and  ascer- 
tained, a  oooTeyanoe  to  or  by  him  by  a  fictitioos  name  passes  title:  Wtitom 
W.  WUK  M  OiU.  889.'   So  also^  where  the  owner  of  real  estate  ezecnted  a 
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dMd  th^nof  to  a  flotitioaa  graotM^  and  then,  under  the  name  of  snch  gran« 
Im,  executed  another  deed  thereof  to  another  person,  the  latter  wzui  held  to 
have  a  good  title:  Damd  ▼.  WWiamabnrgh  etc  1m.  Ok,  83  N.  Y.  265;  98 
An.  Aap.  418. 

Prooih  Sbetxd  oh  a  Pakit  bt  Bn  Waoiro  Vawm  irill  sappori  a  jvdg- 
HWlagauwt  him:  Parrf  ▼.  ITooiImmi,  S3  Mo.  347;  84  Am.  Deo.  51;  aMtnit 
BtOn  ▼.  Siaie  Bamk  7  Ark.  894;  46  Am.  Daa  293. 
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RaiLWATi  ^  CRoaaxHoa.  —  Wbbrb  a  Railway  and  a  Public  Road  Intbx- 
BBOT,  the  righti  of  a  traveler  and  of  the  railway  company  are  regarded 
aa  equal,  bat  of  oonne  the  traveler  most  yield  the  right  of  way  to  a 
train  drawing  near.  If  a  eollisiou  occnrB,  the  railway  company  is  not 
liable  if  it  need  moh  reatoaable  care  to  avoid  it  aa  ordinary  prudence 
woald  anggeat 

Railwatb — Crossikos  —  Ordivart  Cars  at  whbb  a  Qubstioh  vobthb 
JuBT.  — In  the  event  of  a  coUtaion  at  the  croasing  of  a  railway  and  a 
public  road,  when  it  ia  claimed  that  the  peraon  injured  was  ezeretaing 
ordinary  care,  and  that  the  employees  of  the  railway  were  not,  the 
oourta  will  rarely  undertake  to  determine  the  question,  but  will  leave 
it  to  the  jury,  because  the  measure  of  ordinary  care  ia  ao  variable  that 
the  question  of  negligence  ia  usually  and  peculiarly  the  function  of  the 
jury. 

BAaBOAD  CB0S8I1VQ8  —  PrBSUMPTIOM  AGAINST  CONTRIBDTORT  NlOUGBNCB. 

In  an  action  by  an  administrator  of  a  person  killed  at  a  railway  croaa- 
ing  by  being  run  over  by  a  train,  to  recover  damages  for  such  killing  it 
li  not  neoeasary  for  him  to  prove  that  the  decedent  looked  or  liatened, 
if  it  appeara  that  the  aervanta  of  the  railway  failed  to  give  the  warning 
aignala  required  by  law,  and  the  view  of  the  decedent  along  the  tracka 
was  obscured  until  he  reached  the  place  at  which  hii  life  waa  jeopardixed 
and  finally  loat 

'   Fraticia  Bergstronif  F.  D.  Larrdbee^  and  SJutw  and  Cray^  for 
the  appellant 

M.  D.  Graver^  E»  A.  Campbell^  and  8.  L.  Campbelly  for  the 
tespondent. 

Collins,  J.  In  this  action  defendant  corporation  wag 
charged  with  having  so  carelessly  and  negligently  ran  and 
operated  one  of  its  trains  when  crossing  a  publip  highway  as 
Id  have  brought  it  in  collision  with  plaintifiTs  intestate,  ther^" 
by  killing  him  instantly.  The  court  below  ordered  and  the 
jury  returned  a  verdict  for  the  defendant  npon  all  of  the  testi- 
mony, and  plaintiff  appeals  from  an  order  denying  her  mo- 
tion for  a  new  triaL    The  crossing,  which  seems  to  have  been 
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an  exceedingly  dangerous  ene,  known  as  **KinR^fl  crossmg,'' 
was  about  midway  between  the  stations  of  Darwin  and  Das- 
wel,  eome  six  miles  apart,  on  defendant's  line  of  road.  Tbe 
highway  was  the  main-traveled  road  between  these  places, 
and  along  the  entire  distance  ran  nearly  parallel  with  the 
railway,  crossing  it  at  the  scene  of  the  accident.  The  do- 
ceaeed  had  resided  for  several  years  some  eight  miles  from 
this  crossing,  about  five  miles  from  defendant's  railway  at 
the  nearest  point,  and  it  was  not  made  to  appear  that  be 
knew  anything  of  the  specially  dangerous  character  of  the 
place,  except  as  knowledge  might  be  imputed  to  him  from 
the  fiict  that  he  had  previously  driven  over  the  road  twice, 
according  to  the  testimony  of  his  widow,  the  plaititiff. 

On  this  particular  day  he  was  driving  easterly  from  Darwin 
to  Dassel,  having  a  pair  of  horses  attached  to  an  unloaded 
lumber  wagon.  The  train,  also  going  easterly,  was  a  regular 
passenger,  upon  time,  running  thirty  miles  an  hour,  and  due 
at  the  crossing  about  three  o'clock,  P.  v.  Westerly  of  the 
crossing  was  a  deep  cut,  over  a  thousand  feet  long,  and,  at 
places,  more  than  twenty-five  feet  in  depth.  Beside  it,  on  top 
of  the  bank  and  some  forty  feet  from  its  edge,  was  the  wagon 
road,  and  at  various  places  between  the  road  and  the  cut  were 
piles  of  earth  and  buslies  or  small  trees,  which  naturally  ob- 
seared  the  vision  of  travelws  upon  the  highway,  and  rendered 
it  more  diflficult  for  them  to  observe  a  train  approaching  from 
the  west  When  within  less  than  three  hundred  feet  of  the 
crossing,  the  wagon  road  entered  upon  a  slight  depression  in 
the  surface  of  the  ground,  and  thence  through  a  small  ravine, 
down  hill,  and  bearing  northerly  to  the  railway  tracks, 
which  were  crossed  at  an  angle  of  about  thirty-five  degrees 
between  the  cut  referred  to  and  another  on  the  east. 

The  limited  opportunity  for  observing  the  coming  of  a  train 
ean  best  be  judged  by  the  testimony  of  the  engineer,  who,  at 
his  poet  upon  the  sofrth  or  right-hand  side  of  the  cab,  was 
looking  out  for  the  crossing.  He  saw  the  horses  first,  the 
moment  they  came  in  sight,  and  an  instant  after,  the  wagon, 
in  which  Mr.  Hendricikson  was  seated.  In  his  opinion,  the 
locomotive  was  not  over  one  hundred  and  twenty  feet  from 
the  crossing  when  the  team  emerged  in  view  at  a  point  on  the 
wagon  road  not  to  exceed  fifty  feet  from  the  rails. 

From  this  tastimonj  it  is  evident  that  Mr.  Hendrickson, 
folly  aware  of  the  proxhnity  of  a  railway  crossing,  as  we  must 
\vm\Q  him  to  have  been,  could  not  have  seen,  without  get- 
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ting  down  from  blB  wagon,  and  did  not  aee,  the  locomotive 
before  the  moment  hie  horaee  were  discovered  by  the  engineer, 
as  before  stated,  and  who  instantly  realized  tiiat  they  were 
anoomfortably  close  to  the  track  over  which  the  train  must 
pass.  By  reason  of  the  deep  out^  the  obstrnctions  to  the  vision 
befi>re  mentioned,  the  conformation  of  the  ground  over  which 
the  wagon  road  descended  to  within  a  few  feet  of  the  railway, 
and  the  angle  of  the  crossing  itself,  the  risk  and  hasard  to 
wayfarers  npon  the  road  were  largely  augmented. 

These  facts  and  circumstances  were  peculiarly  within  the 
knowledge  of  defendant  company,  and  the  engineer  in  charge 
of  the  locomotive  admitted,  when  testifying,  that  he  knew  it 
to  be  a  dangerous  crossing^ 

To  sum  up  the  situation,  this  junction  of  ways  was  of  such 
a  nature  that  a  person  driving  on  the  public  road  came  down 
a  hill,  in  a  depression  or  ravine  almost  parallel  with  the  track, 
to  a  point  some  fifty  feet  distant,  before  he  could  discover  a 
train  coming  in  his  rear,  and  it  would  then  be  but  about  one 
hundred  and  twenty  feet  away.  Running  at  the  rate  of  the 
one  in  question,  it  would  cover  that  distance  (unless  checked 
by  the  brakes)  within  three  seconds.  The  imperative  neces- 
sity for  ample  cautionary  signals  by  the  trainmen  as  they 
approached  this  place,  the  vigilance  which  ought  to  be  exer- 
cised by  the  traveler  upon  the  highway  as  he  came  to  the 
track,  and  the  exceedingly  dangerous  character  of  such  an 
intersection,  need  not  be  enlarged  upon. 

There  was  a  sharp  conflict  of  testimony  as  to  whether  the 
whistle  was  sounded  at  the  caution  post  eighty  rods  west  of 
the  crossing,  or  whether  the  bell  was  then  rung,  or  rung  at  all, 
until  a  collision  with  the  wagon  seemed  imminent  The  en- 
gineer and  fireman,  and  other  persons  who  were  on  the  train, 
asserted  with  great  positiveness  that  the  whistle  was  sounded 
at  the  post,  and  that  thereafter  the  bell  was  rung  as  the  train 
approached  the  crossing.  Other  persons  who  resided  and 
were  at  work  in  the  immediate  vicinity,  some  of  whom  had 
reason  to  observe  the  approach  of  the  train  and  to  notice  the 
signals,  if  they  had  been  given,  were  equally  as  positive  that 
there  was  no  whistle  sounded  and  no  bell  rung  until  the  en- 
gineer discovered  the  horses  within  fifty  feet  of  the  track. 

On  this  conflicting  testimony  it  stands  conceded  that  the 
jurors  would  have  been  justified  in  concluding  that  no  can- 
tionary  signal  was  given,  and  that  the  defendant's  servanti 
were  negligent  in  this  respect  when  driving  their  pondenw 
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machinery  along  the  track  towards  the  croaaingy  a  place 
where  every  traveler  upon  the  public  road  is  expected  to  listen 
for,  and  therefore  has  a  right  to  rely  to  some  extent  apon, 
the  flounduig  of  a  warning  or  cautionary  signal,  a  signal  lo 
hm  xegnlated  by  and  commensurate  with  the  necessities  of 
the  locality,  the  risk  and  hazard  at  the  intersection.  More 
care  and  yigilance  are  required  at  a  crossing  of  extremely 
dangerous  character,  as  this  was,  by  all  parties,  trainmen 
and  travelers  on  the  highway,  than  at  a  place  where  there  are 
no  obstructions  to  interfere  with  sight  and  hearing,  the  differ- 
ence between  the  parties  being  that  the  trainmen  are  presumed 
to  know  all  about  the  peculiarities  of  the  intersection,  while 
the  travelers  on  the  highway  are  not  presumed  to  have  the 
same  knowledge.  That  they  are  acquainted  with  the  crossing 
may  be  shown  of  course. 

As  there  was  testimony  that  would  have  justified  the  find- 
ing that  defendant  was  negligent,  the  real  question  resolves 
itself  into  an  inquiry  whether  the  proofs  conclusively  estab- 
lishod  defendant's  contention  that  Hendrickson  contributed 
to  the  negligence  which  caused  his  death.  This  depends 
wholly  upon  the  testimony  of  one  witness,  the  only  one,  aside 
from  the  engineer  and  fireman,  who  saw  the  deceased  after 
he  came  upon  defendant's  right  of  way,  not  far  from  the  point, 
before  mentioned,  where  he  was  first  discovered  by  the  engi- 
neer. This  witness  was  at  least  thirty  rods  away,  upon  the 
north  side  of  the  track,  and  walking  in  the  direction  of  the 
scene  of  the  casualty.  He  testified  that  Hendrickson  care- 
fully walked  his  team  down  the  hill,  to  the  point  where  he 
could  command  a  view  of  the  track  westerly,  some  fifty  feet 
from  the  rails, and  just  at  that  moment  the  locomotive  emerged 
in  view  in  the  cut  about  one  hundred  and  fifty  feet  away,  the 
short,  shrill  danger-whistles  were  at  once  given,  the  horses 
became  frightened  and  unmanageable,  reared  and  plunged 
forward  towards  the  rails,  notwithstanding  the  driver  tried  to 
control  them,  the  man,  wagon,  and  team  disappeared  from  his 
view  in  the  dust  and  smoke,  the  crash  of  the  collision  coming 
instantly  to  his  ears.  This  witness  and  the  engineer  and  fire- 
man were  greatly  at  variance  as  to  the  manner  in  which  the 
horses  were  driven  towards  the  crossing,  and  as  to  their  be* 
havior  when  the  danger  signals  were  given,  but  these  differ- 
ences were  for  the  jury  to  pass  upon. 

We  are  of  the  opinion  that  a  case  was  made  whioh  ought  to 
have  been  submitted  to  the  jury. 
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Where  a  railway  and  a  public  road  intersect,  the  rights  of 
the  traveler  and  of  the  railway  company  are  regarded  as  equal, 
bat,  of  coaree,  the  traveler  must  yield  the  right  of  way  to  a 
train  drawing  near.  In  other  words,  if  a  traveler  on  a  public 
road,  having  had  an  opportunity  to  learn  in  any  manner  of 
the  approach  of  the  railway  train,  sustains  injuries  from  a 
collision  while  attempting  to  cross  the  rails  when  the  train  is 
crossing  the  highway,  he  has  no  cause  of  action.  A  railway 
company  must  be  exonerated  when  a  collision  occurs  at  an 
intersection  with  a  public  road,  if  it  has  used  such  reasonable 
care  to  avoid  the  collision  as  ordinary  prudence  would  sug- 
gest. If  it  has,  and  a  collision  ensue,  the  fault  must  be  with 
the  traveler  on  the  highway,  consisting  in  his  failure  to  exer- 
cise ordinary  oare.  In  such  casee  it  has  been  well  said  that 
if,  as  a  matter  of  common  knowledge  and  experience,  the  trial 
court  sees,  upon  tiie  undisputed  facts  in  the  case,  that  the  in- 
jured traveler  was  not  in  the  exercise  of  ordinary  care,  and 
that  the  injury  was  in  part  attributable  to  his  want  of  such 
care,  it  will,  as  he  has  shown  no  legal  cause  of  action,  dismiss 
the  case  or  direct  a  verdict  against  him;  but  the  measure  at 
ordinary  care  is  so  variable  that  the  question  of  negligence 
becomes  usually  and  peculiarly  a  function  for  the  jury,  and 
the  courts  can  but  rarely  declare  a  particular  act  to  be  con- 
elusive  evidence  of  negligence.  And  that  is  precisely  what 
was  done  in  this  instance,  the  ruling  being  the  same  as  if  Mr. 
Hendriokson's  view  of  the  railway  and  the  coining  train  had 
been  wholly  unobstructed  as  he  came  down  the  hill  towards 
the  crossing. 

A  plaintiff  administrator  is  not  required  in  all  cases  of  this 
character  to  prove  L.'Iirniatively  that  his  intestate  looked  or 
listened.  It  may  be  inferred,  in  view  of  the  circumstances, 
that  the  deceased,  governed  by  the  instinct  of  self-preserva- 
tion, did  what  a  prudent  man  ordinarily  would  do  to  save  bis 
life.  See  Pennsylvania  R.  R.  Co.  v.  IVeber,  76  Pa.  St.  157,  18 
Am.  Rep.  407.  It  was  demonstrated  that  Hendrickson  was 
in  a  position  or  situation  extremely  perilous  to  him,  and  which 
he  had  not  been  cautioned  to  avoid,  if  we  are  to  believe  plain« 
tiff's  witnesses,  before  he  had  reached  a  point  in  the  public 
road  where  the  train  was  visible,  or  when  looking  for  it  would 
have  availed.  This  situation  or  position  became  dangerous, 
not  by  the  simple  act  of  Mr.  Hendrickson  in  driving  therOi 
bit  through  the  neglect  of  defendant's  servants  to  give  the 
warning  signals  required  by  law  (Pen.  Code,  sea  843)  in 
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to  prerent  his  near  approach,  and  it  was  mad«  still  mom 
I^erilouB  by  tba  short,  sharp  danger-whistles  made  necessary 
by  reason  of  the  neglect  before  mentioned,  blown  in  such  close 
proxioaity  to  the  horses  as  to  frighten  and  cause  them  to  plunge 
forward  upon  the  tracks  directly  in  front  of  the  destructive 
force.  As  was  said  in  Penntylvania  R,  R.  Co.  ▼.  Ogter^  85  Pa. 
Bk  60,  78  Am.  Deo.  322:  *'  If  there  was  no  notice  by  blowing 
the  whistle,  a  thing  required  to  be  done  before  reaching  the 
point,  and  usually  done,  a  traveler  accustomed  to  expect  this 
would  not  only  not  be  so  likely  to  look  out  for  danger,  or  be 
in  such  preparedness  to  avoid  it  as  he  otherwise  might  have 
been,  and  this  without  any  culpable  negligence  on  his  part; 
for,  if  by  the  negligence  or  omission  of  those  in  charge  of  the 
train  his  vigilance  was  allayed,  they  are  not  at  liberty  to  im« 
pate  the  consequences  of  their  acts  to  his  want  of  vigilance,  a 
qnality  of  which  they  have  deprived  him.'' 

Aasaming,  then,  as  we  must,  for  the  jury  might  have  so  de- 
termined, that  no  cautionary  or  warning  signals  were  given, 
it  must  be  held  that  if,  by  reason  of  this  omission  or  neglect 
on  the  part  of  defendant's  servants,  Mr.  Hendrickson  was  led 
to  be  less  vigilant  when  drawing  near  to  the  railway,  his  view 
along  the  tracks  being  obscured  until  he  reached  a  place  or 
situation  in  which  his  life  was  jeopardized  and  finally  lost, 
bis  want  of  vigilance  cannot  be  pronounced  culpable  or  con* 
curring  negligence,  as  a  matter  of  law.  It  is  not  an  absolute 
answer  to  the  claim  for  redress  made  by  his  legal  representa* 
tive  that,  notwithstanding  the  alleged  omission  of  cautionary 
signals  by  the  persons  in  charge  of  the  locomotive,  he  might, 
by  the  exercise  of  greater  vigilance,  have  discovered  the  af^ 
preaching  train,  if  he  had  foreseen  a  violation  of  the  statute 
instead  of  relying,  perhaps,  on  its  observance:  EriMt  v.  Hudion 
River  R.  A  Co.^  86  N.  Y.  9;  90  Am.  Dec.  761. 

In  respondent's  brief,  reference  has  been  fre(jne?itly  made  to 
the  excellent  opportunity  there  was  for  observing  the  line  of 
railway  as  a  person  on  the  public  road  journeyed  easterly  from 
Darwin  towards  King's  crossing.  When  so  journeying,  and 
with  a  crossing  of  the  track  to  be  made,  it  would  be  the  duty 
of  the  traveler  to  be  watchful,  and  at  all  times  to  exercise 
ordinary  care;  bat  the  fact  that  for  two  or  three  miles  along 
the  road,  and  before  reaching  the  point  where  the  view  was 
obstructed,  Mr.  Hendrickson  might  have  seen  the  train,  bad 
he  looked  to  the  rear  some  distance,  was,  at  most,  a  simple 

eircumstanoe  to  be  considered  by  the  jury  when  considering 
▲M.  St.  Hv.,  Vol  xxxiL — » 
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the  olaim  thai  he  ought  to  have  seen  the  train  in  ample  time 
to  a?md  the  collision.  While  the  Tiew  for  some  two  or  three 
miles  west  of  the  cat  was  not  interfered  with,  it  was  greatly 
obEtmcted  for  a  distance  of  more  than  a  thousand  feet,  jast 
at  the  point  where  the  opportunities  for  obsenration  were  most 
needed,  and  are  ordinarilj  regarded  and  made  usefuL  Of 
course  if  the  train  was  within  range  of  a  traveler's  vision,  as 
he  looked  over  or  between  the  piles  of  earth,  small  trees,  and 
other  obstructions  between  the  track  and  the  highway,  it  would 
be  seen,  but  it  would  remain  unseen  and  unobserved  unless  it 
was  at  the  exact  place  commanded  by  a  view  from  that  pre- 
cise point  of  observation.  The  view  and  the  presence  of  the 
train  would  have  to  concur  as  to  time  and  place. 

Nearly  all  of  plaintiff's  witnesses,  residents  of  that  immedi- 
ate  locality,  testified  that,  although  no  signals  were  sounded 
for  the  crossing,  they  heard  the  train  coming  from  the  time  it 
left  Darwin  station,  some  three  miles  west;  and  from  this  it  is 
maintained  by  respondent  that  had  the  deceased  listened,  as 
was  his  duty  when  he  approached  the  crossing,  he,  too,  would 
have  heard  it  coming,  and  would  have  been  warned  in  ample 
time  to  prevent  his  driving  so  near  the  rails.  The  fact  that 
the  swift  coming  of  the  train  was  clearly  manifested  to  the 
witnesses  by  the  noise  it  made  when  running,  conclusively 
established,  it  is  argued,  that  the  deceased  failed  to  listen,  or, 
listening,  neglected  to  pay  attention  to  the  obvious  warning 
of  imminent  danger;  but  in  this  contention  respondent's  coun- 
sel  overlooked  two  conditions,  both  present,  which  might  hnve 
a  bearing  upon  the  matter:  1.  That  Mr.  Hendrickson  was  in 
an  empty  lumber  wagon,  which  must  have  made  more  or  less 
noise  as  it  was  driven  along;  and  2.  And  of  more  moment, 
probably,  that  all  of  these  witnesses  were  well  acquainted 
with  the  movements  of  this  particular  train,  knew  when  it 
might  be  expected  at  Darwin  station,  as  well  as  at  the  cross- 
ing, while  some  of  them  were  paying  special  attention  to  its 
coming  on  that  occasion.  A  stranger  to  the  neighborhood 
and  to  the  movements  of  this  train  would  not  be  expected  to 
know  that  a  train  was  approaching  King's  crossing  from  the 
west  simply  because  it  whistled  and  blew  off  steam  at  Darwin, 
or  because  its  approach  was  apparent  to  those  who  knew  all 
about  its  running  time  and  movements. 

Order  reversed. 

OiLFiLLAH,  0.  J.,  abienti  siok|  did  not  sit 
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Raiuu>ad  GBoamat.  — The  MrraniB  of  a  railroad  oompMiy  and  a  traTel«r 
■iboal  to  oroM  the  traok  must  ozeroiM  miitaal  oare:  lUe9e$  r.  Delaioare  efa 
A  A  On.,  ao  Pk  St.  454;  78  Am.  Doe.*718;  Be^r,  Newport  etc.  i?V.  U 
W.ya.638;  JlcBrkUr.  ITorthem  Pme.  B.  B.  Chk,  19  Or.  ^l  bat  the  railroad 
ipany  has  tho  pfeferenoe  and  right  <d  wayi  Bromn  ▼.  Texcu  etc  R'y  C<k,  42 
Ann.  850;  SI  Am.  St.  Rop.  874.  As  to  the  daty  of  the  company  to  signal 
th#  approach  of  ttie  train,  see  note  to  LouinOle  etc  B.  B,  Oa,  ▼.  ffaii,  18 
Am.  St.  Bepi  88,  and  Weheh  t.  Hannibal  Oe,  B.  B.  Co.,  87  Am.  Rep.  443- 
446i.  Where  ttie  dnty  to  ring  a  bell  or  soond  a  whistle  is  imposed  by  stat* 
«le^  the  omission  to  perform  it  is  negligence  per  sar  Terre  Haute  eU  B,  B.  O9. 
▼•  Vodker^  188  HL  540;  bat  this  does  not  ezcnse  a  traveler  on  a  highway 
jpnasing  a  traok  from  the  ezeroise  of  snoh  reasonable  care  as  the  law  requires 
toaaoertain  wbethera  train  is  approaching:  Beytly.  Hewporidc  B^fOtk,  84 
W.  Va. 538;  J?o(Mbii  ▼.  JTtfw  roHb «f& i?.  J?.  09.*  185 N.  Y.  688.  In^MIs 
▼•  Jtidbnoncf  etc  B.  B,  Co.,  100  N.  0.  472;  26  Am.  St  Rep.  581,  the  role  is 
skated  more  faTorably  for  the  traveler,  and  it  is  held  that  he  is  bonnd  to  look 
aniy  iHion  to  do  so  would  aid  him  In  determining  whether  or  not  a  train  is 
•pproaehing^  and  that  the  failure  d  the  engineer  to  give  warning  will  ren- 
der the  company  Uable^  althongh  the  traTcler  may  hare  been  careless  in 
exposing  himself  to  danger. 

RAiLsoA]>-OBoe8Dio8. — OB8TBUonoH8  TO  TBB  Visw  of  the  traveler  !•• 
qvire  him  to  use  additional  preoantions:  Cincinnati  etc  J?V  Oa  v.  Homurdp 
124  Ind.  280;  19  Am.  St  Rep.  06;  Bradp  ▼.  Toledo  etc  B.  B,  Co.,  81  Mich. 
518s  Be^  V.  NewpoH  etc  B'f  Co.,  84  W.  Va.  538;  McBride  v.  Norihem  Pac 
B.  JB.  C0.9  19  Or.  64;  bat  in  such  a  case  he  is  not^  as  a  matter  of  law,  gnil^ 
of  oontribntory  negligence  beoaose  he  does  not  leave  his  vehicle  and  go  to  a 
point  where  he  can  see  that  the  traok  is  clear.  The  question  should  be  sab- 
mitted  to  the  jury:  Oeorgla  Pac  B^p.  Co.  v.  Lee,  02  Ala.  262L 

RAiLBOAi>-CB0fl8iNat.^The  preenmption  of  law  is,  that  a  person  killed 
at  a  eroaoing  did  stop  and  look  or  listen*  Myming  ▼•  DeiroU  etc  B.  B»  Oo^p 
84Mioh.88|  8  Am.  St.  Repw  804. 
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{41  KmnsorA.  «>.] 

Scisirr^  OoinvBuofiDir  ov.— Iv  Szomsm  Riann  00a  WtLAmmam  amm 
Olaimsd  to  hava  been  granted  by  a  statute  impairing  the  power  of  the 
laglslataia  for  farther  aetion,  the  statnte  shoald  be  oonstraad  most 
■triotly  in  favor  of  the  state,  and  all  doubts  reedvad  against  the  person 
eUdming  the  ezdnsive  right. 

MmnoiPAL  OoBPOBAnovs  Hatb  vo  Powm  to  Oraht  Bxolubitb  Vbah* 
CBOIM  or  privileges  unless  snoh  power  has  been  conferred  upon  them 
bj  a  statata  explicit  and  free  from  doabk 

MmnciPAL  CoBPOBAnoNB.  — A  Oramt  bt  a  MmrioiPALRT  of  nn  BxauD- 
■TB  Riasr  to  supply  it  and  its  inhabitants  with  water  for  the  period 
af  thir^  ysara^  is  not  anthcriBed  by  a  statata  confeiriBg  poww  apon  H 
ta  ffOBt  ikm  right  ta  coa  or  mora  private  oompaaiM  or  aotporatioaa  ta 
walarworks  and  supply  it  and  the  inhabitaati  thereof  with  watM^ 
lassfring  the  right  of  the  monioipality  to  pwaheaa  Ika  iPMfka  Si 
■If  tliM  iflsr  ifteen  yi 
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Suit  by  a  tax-payer  of  the  city  of  Duluth  to  enjoin  it  from 
iflsoiag  bonds  to  raise  money  with  which  to  constract  gas  and 
waterworks.  The  city  was  the  sucoessor  of  the  Tillage  of  Du- 
luth. The  statute  establishing  municipal  goremment  for  the 
Tillage  as  amended  in  1880,  conferred  the  following  powers: 
'^Sleventh.  To  make  and  establish  public  pounds,  pumps, 
wells,  cisterns,  hydrants,  reservoirs,  and  fountains,  and  to 
proTide  for  and  conduct  water  into  and  through  the  streets, 
aTenues,  alleys,  and  public  grounds  of  the  Tillage  and  city  of 
Duluth,  and  to  provide  for  and  control  the  erection  of  water- 
works by  said  village  for  the  supply  of  water  to  said  Tillage 
and  its  inhabitants,  and  to  grant  the  right  to  one  or  more  pri« 
Tate  companies  or  corporations  to  erect  waterworks  to  supply 
said  Tillage  and  the  inhabitants  thereof  with  water,  and  to 
authorise  and  empower  suoh  company  or  corporation  to  lay 
water  pipes  and  mains  into,  through,  and  wnder  the  streets, 
avenues,  alleys,  and  public  grounds  of  the  said  Tillage  and 
city  of  Duluth,  and  when  necessary  for  properly  carrying  out 
the  purpose  of  said  company  or  corporation,  to  appropriate 
private  property  in  the  village  or  city  of  Duluth  to  the  use  of 
said  company  or  corporation  in  the  manner  provided  by  sec- 
tion twenty-nine  (29)  of  chapter  seven  (7)  of  said  act,  and  to 
control  the  erection  and  operation  of  such  waterworks,  and 
the  laying  of  suoh  pipes  and  mains,  in  accordance  with  such 
terms  and  conditions  as  may  be  agneed  apon  with  said  com- 
pany or  corporation.  Provided,  that  every  grant  to  a  private 
company  or  corporation  of  the  right  to  erect  waterworks,  gas- 
works, electric  light  works,  or  heating  works,  as  hereinbefore 
mentioned,  shall  provide  for  the  sale  of  such  works  to  the 
said  village  or  its  successors  at  any  time  after  fifteen  (15) 
years  from  the  commencement  of  such  grant,  at  a  valuation 
to  be  agreed  upon  or  determined  in  a  manner  to  be  prescribed 
in  the  grant."  Under  this  statute  an  ordinance  was  enacted 
granting  the  right  to  construct  and  operate  water  and  gas- 
works, and  the  contention  of  tlie  plaintiff  was  that  this  grant 
conferred  exclusive  authority  and  that  the  city  had  no  right 
to  construct  waterworks  nor  to  issue  bonds  to  aid  such  con- 
struction. A  demurrer  to  the  complaint  having  been 
tained,  the  plaintiff  appealed. 

Warner  and  SpangUr,  for  the  appeDani. 

A  2X  Men,  fbr  the  respoadenti. 
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Dicici]ff8(»f,  J.  In  the  year  1883  the  village  of  Duluih  was 
a  municipal  corporation,  having  the  powerB  conferred  upon  it 
by  Special  Laws  of  1881,  chapter  11,  and  the  more  specific 
powers  (as  respects  the  subject  here  to  be  considered)  con- 
ferred  by  Special  Laws  of  1883»  chs^ptar  80.  It  will  only  be 
necessary  to  direct  attention  to  subdivisions  one  (1)  and  four 
(4)  of  section  three  (3)  of  the  latter  act. 

In  the  year  1833  the  village  by  ordinance  entered  idle  a 
contract  with  a  corporation  named  tlie  Duluth  Oas  and 
Water  Company,  ^^  but  which  for  brevity  we  will  designate 
as  the  "  Water  Company,^ — by  the  terms  of  which  there  was 
granted  to  the  water  company  the  privilege  of  establishing, 
maintaining,  and  operating  waterworks,  laying  pipes  and 
placing  hydrants  in  the  streets  and  public  grounds  for  the 
supply  of  water  for  domestic  and  other  purposes,  for  the  term 
of  thirty  (30)  years.  The  village  on  its  p^rt  thereby  agreed 
to  abstain  for  that  period  from  granting  to  any  other  party 
the  right  or  privilege  to  lay  water  pipes  in  the  streets  or  pub« 
lie  grounds,  or  to  furnish  water  to  the  village  or  its  inhabi- 
tants. Then,  in  the  same  sentence,  after  making  a  similar 
provision  with  respect  to  the  laying  of  gas  pipes  and  the 
supply  of  gas,  (except  that  a  dififerent  period  of  time  is  named,) 
it  is  added:  ^'  And  the  said  village  will  likewise  abstain  from 
BO  doing  for  and  on  its  own  behalf  It  is  contended  by  the 
appellant  that  the  clause  last  recited  relates,  not  only  to  the 
subject  of  gas  supply,  which  immediately  precedes  it,  but 
also  to  that  of  the  water  supply  referred  to  in  the  earlier  part 
of  the  sentence;  so  that  the  agreement  of  the  village  is,  in 
effect,  that  it  will  not,  for  the  period  of  thirty  (30)  years, 
either  grant  to  any  other  party  than  this  water  company  the 
privilege  ofxSupplying  water  and  maintaining  a  system  of 
waterworks,  nor  itself  exercise  the  right  of  establishing  wateiw 
works  or  supplying  water.  We  may  assume  that  this  is  the 
proper  construction  of  the  ordinance;  for,  if  it  is  not,  the  plain- 
tiff (appellant)  has  no  reason  for  thiu  intervention  to  prevent 
the  municipal  corporation  from  taking  steps  to  eptablish  and 
maintain  a  system  of  waterworks  for  itself;  and  if  this  is  the 
proper  construction  of  the  ordinance,  the  plaintiff  has  no  cause 
of  action,  for  reasons  which  will  presently  be  stated. 

The  purpose  of  this  action,  prosecuted  by  a  taxpayer,  is  to 
restrain  the  present  city  of  Duluth,  and  its  officers,  from  pro* 
eeedings  already  instituted,  on  the  part  of  the  city,  for  the 
porpoie  of  establishing,  on  its  own  account,  a  public  system 
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of  waterworks.  The  city  is  the  legal  saocessor  of  the  Tillage 
and  no  question  is  raised  as  to  its  being  legally  bound  by  the 
contraot  made  by  the  village  with  the  water  company,  and 
we  shall  assume  that  it  is  so  bound.  Nor  is  any  question 
raised  as  to  the  right  of  the  plaintiff  to  prosecute  such  an 
action.  We  have  not  referred  particularly  to  some  features 
of  the  complaint  relating  to  the  subject  of  gas,  for  the  reason 
that  it  appears  that  the  bonds  proposed  to  be  issued  are  merely 
for  the  purpose  of  raising  funds  to  establish  waterworks,  and 
it  is  not  apparent  that  our  inquiry  need  to  be  extended  be- 
yond that  subject.  The  simple  question,  then,  is  whether  the 
municipality  became  disabled  from  establishing  waterworks 
for  the  use  of  the  city  and  its  people  by  reason  of  the  contract 
made  with  the  water  company,  and  which,  as  we  assume,  in 
terms  provided  that  the  municipal  corporation  would  abstain 
from  doing  so  for  the  period  of  thirty  (30)  years.  In  simpler 
form,  the  question  is  whether  the  village  had  power  to  grant 
an  exclusive  franchise,  and  thus  to  disable  itself 

The  adjudications  upon  the  subject  show  it  to  be  no  longer 
a  matter  of  doubt  that  the  legislature,  acting  presumably  for 
the  public  good  and  with  due  regard  for  the  future  as  well  as 
present  interests  of  the  state,  may  grant  exclusive  franchises 
like  that  which  are  claimed  to  have  been  bestowed  upon  this 
water  company;  and  when  that  has  been  done,  and  the  grant 
accepted  and  acted  upon,  it  becomes  a  contract  by  which  the 
state  is  effectually  bound,  and  its  future  governmental  power  is 
thereby  impaired.    It  may  be  admitted,  too,  that  the  leg!sla« 
ture  may  delegate  to  a  municipal  corporation  the  authority, 
by  contract,  to  confer  such  exclusive  privileges  concerning 
matters  properly  pertaining  to  municipal  affairs;  but  it  is  a 
well-settled  principle  of  construction,  applicable  both  to  direct 
legislative  grants  and  to  those  indirectly  made  through  the 
action  of  municipal  corporations,  that  exclusive  rights  of  this 
nature  are  not  favored,  and  a  statute  which  thus  has  the  effect 
to  impair  the  power  of  the  legislature  for  future  action  should 
be  construed  most  strongly  in  favor  of  the  state.    If  there  is 
«ny  ambiguity  or  reasonable  doubt,  arising  from  the  terms 
used  by  the  legislative  or  granting  body,  as  to  whether  an  ex- 
clusive franchise  has  been  conferred,  or  nuthorize«l  to  l>e  con- 
ferred, the  doubt  is  to  I)e  resolved  against  the  corjioration  or 
individual  claiming  such  a  grant.     Public  i)olicy  does  not 
permit  an  unnecef«8ary  inference  of  authority  to  make  a  con- 
tract inconsistent  with  the  continuance  of  the  sovereign  power 
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and  dutj  to  make  such  laws  as  the  public  welfare  may  re« 
quire:  JVTasAy.  Lawry,  37  Minn.  261,  263;  Charles  River  Bridge 
▼•  Warren  Bridge^  11  Pet.  420,  543,  544;  Minium  v.  Larue^  23 
How.  435;  Wright  ▼.  Nagle,  101  U.  S.  791,  796;  and  see  au- 
thorities to  be  hereafter  cited.  It  is  hardly  necessary  to  ad  vert 
in  this  connection  to  the  ftict  that  municipal  corporations  have 
only  such  powers  as  are  conferred  by  the  legislature  and  the 
same  principle  of  strict  construction  which  forbids  that  a 
direct  grant  of  a  franchise  by  the  legislature  be  construed  as 
exclusive  is  applicable  in  the  construction  of  powers  delegated 
to  municipal  corporations  with  respect  to  such  matters.  Tbe 
authority  conferred  upon  such  governmental  agencies  of  the 
state  to  grant  exclusive  franchises  or  privileges  must  be  as 
explicit  and  free  from  doubt  as  would  be  required  if  the  fran« 
chise  were  created  directly  by  the  legislature. 

Reference  to  a  few  of  the  numerous  decisions  in  which  this 
pri  nciple  of  strict  construction  has  been  recognized  and  ap- 
plied may  properly  precede  the  application  which  we  make 
of  the  law  to  the  facts  of  this  case.  It  may  be  that  in  some  of 
these  cases  the  rule  of  strict  construction  was  carried  too  far. 

In  Minium  ▼.  Larue,  23  How.  435,  it  was  considered  that  a 
city  charter,  conferring  the  power  to  make  such  by-laws  and 
ordinances  as  might  be  deemed  proper  for  making  (establish- 
ing) ferries,  did  not  authorize  the  granting  of  an  exclusive 
privilege. 

Fanning  v.  Oregoire,  16  How.  524,  was  the  case  of  a  legis- 
lative grant  of  the  right  to  the  plaintiff  to  operate  a  ferry  for 
twenty  (20)  years,  and  it  was  also  declared  that  '*  no  court 
or  board  of  county  commissioners  shall  authorize  any  person, 
unless  as  herein  provided,  to  keep  a  ferry  within  the  limits  of 
the  town  of  Dubuque."  The  city  of  Dubuque  was  subsequently 
created,  and  the  city,  in  the  exercise  of  its  charter  powers, 
granted  to  the  defendant  the  privilege  of  operating  a  ferry. 
It  was  held  that  the  earlier  grant  was  not  exclusive,  and  al- 
though ^*  no  court  or  board  of  county  commissioners  "  could 
subsequently  grant  another  franchise,  the  legislature  could  do 
it,  or  empower  the  city  of  Dubuque  to  do  so. 

RiehvMnd  Co.  Gadight  Co.  v.  Town  of  Middletown,  69  N.  Y. 
228.  A  legislative  act  authorizing  a  town  to  cause  its  streets 
to  be  lighted  with  gas,  and  to  enter  into  a  contract  with  the 
plaintiff  for  that  purpose,  was  held  not  to  confer  power  to 
make  an  absolute  contract  for  a  term  of  years.  The  legislature 
eoold  not  thus  be  deprived  of  its  power  to  subsequently  legis- 
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Ulo  upon  the  tabjeet;  and  its  repeal  of  the  authority  to  light 
with  gas  was  effectual  to  terminate  the  contract  so  made: 
See  also  Sfracmm  WaUr  Co.  y.  CUy  of  Syracuse,  116  N.  Y.  167. 

City  of  Bromkam  ▼.  Bronhom  Water  Co.^  67  Tex.  542«  may 
he  thos  stated:  A  mty  was  empowered  by  its.  charter  to  pro- 
vide itself  with  water,  and  was  deemed  to  be  authorized  to  do 
so  by  oontractb  The  defendant  company  was  expressly  au- 
thorized to  contract  with  the  city  for  that  purpose.  The  city 
entered  into  a  contract  with  the  defendant  which  the  court 
deemed  to  have  been  intended  to  confer  an  exclusive  right 
upon  the  company  for  the  period  of  twenty-five  (25)  yearSi 
It  was  held  that  the  city  had  no  such  power. 

Lehigh  Water  Company^e  Appeal^  102  Pa.  St  515,  presented 
these  facts:  The  water  company  was  incorporated  in  1860 
to  supply  the  borough  of  Easton  with  water.  In  1867  the 
borough  was  authorized  to  construct  waterworks,  and  to  pur- 
chase the  works  of  any  existing  company.  This  authority, 
however,  did  not  become  effectual  until  1881,  when  it  was  ap- 
proved by  popular  vote.  In  the  meantime  the  water  company, 
as  it  was  authorized  to  do,  had  availed  itself  by  acceptance 
of  the  benefits  of  an  act  of  1874  providing  for  the  incorporation 
of  water  companies,  and  which  declared  that  ^'  the  right  to 
have  and  enjoy  the  franchises  and  privileges  of  such  incorpor- 
ation within  the  district  or  locality  covered  by  its  charter 
shall  be  an  exclusive  one,  and  no  other  company  shall  be  in- 
corporated for  that  purpose"  until  the  corporation  should 
have  realized  profits  to  a  specified  amount.  It  was  held  that 
the  franchise  was  exclusive  only  as  respects  other  companies, 
and  that  the  borough  was  not  prohibited  from  supplying  water 
by  works  constructed  by  itself,  even  though  that  might  impair 
the  value  of  the  franchise  of  the  water  company. 

In  Stein  v.  BienviUe  Water-supply  Co.,  34  Fed.  Csp.  145,  it 
was  held  that  the  granting  of  the  exclusive  privilege  of  sup- 
plying a  city  with  water  ^'  from  the  Three  Mile  Creek  "  did  not 
prevent  a  subsequent  grant  of  a  right  to  supply  water  from 
another  source. 

It  was  considered  in  Saginaw  Oaslight  Co.  v.  City  of  Sagi' 
nai0,  28  Fed.  Rep.  529,  that,  under  authority  to  a  municipal 
corporation  to  cause  its  streets  to  be  lighted,  and  to  make 
reasonable  regulations  with  reference  thereto,  the  city  was 
empowered  to  enter  into  a  contract  for  the  accomplishment  of 
that  end,  but  that  it  had  not  authority  to  thus  confer  an  ex- 
elusive  right  to  furnish  gas  for  the  period  of  thirty  (30)  years. 
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ftlso  StaU  ▼•  Cincinnati  Oeulight  Bte»  Co,^  18  Ohio  St 
262;  Parkersburgh  Oas  Co.  v.  City  of  Parkersburgh,  80  W.  Va. 
485;  Birmingham  etc.  Ry  Co,  v.  Birmingham  St.  Ky  Co,^  79 
Ala.  465;  58  Am.  Rep.  615;  Cooley  on  GonBtitutional  Limita- 
tiona,  6th  ed.,  p»  250;  2  Dilloa  oa  Municipal  Corporations, 
692,  695. 

An  exaininatixm  of  the  authorities  here  cited,  and  of  others 
of  like  import,  readily  leads  to  the  conclueion  that  the  charter 
powers  of  the  village  of  Duluth  were  not  such  as  to  enable 
it  to  con{et  upon  the  water  company  the  exclupive  right  to 
supply  the  municipality  with  water  for  the  period  of  thirty 
(30)  years.  Such  power  was  certainly  not  expressly  conferred. 
Nor  was  it  necessarily  involved  in  the  authority  given  to  con- 
tract for  a  water  supply,  and  to  confer  the  right  upon  one  or 
more  private  corporations  to  establish  waterworks  and  a  sup- 
ply system.  Such  general  language  falls  short  of  expressing 
an  intention  to  confer  the  power  to  grant  an  exclusive  fran- 
chise which  shall,  in  effect,  bind  and  restrict,  not  only  the 
village,  but  the  state,  in  the  exercise  of  its  governmental  func- 
tions, for  thirty  (30),  sixty  (60),  or  one  hundred  (100)  years, 
or  forever.  It  may  be  said  that  the  power  to  contract  would 
be  useless  unless  the  privilege  conferred  may  be  made  exclu- 
sive; for  otherwise  private  corporations  or  persons  would  not 
engage  in  an  undertaking  involving  the  necessity  for  very 
large  exx>enditure  of  capital  in  works  which  might  be  rendered 
unprofitable,  if  not  valueless,  by  the  subsequent  action  of  the 
municipal  or  state  government.  The  argument  is  not  without 
force.  The  cases  cited  above  and  others  show  that  it  has 
often  been  advanced  in  support  of  claims  of  exclusive  privi- 
leges, but  it  has  rarely  if  ever  prevailed.  It  suggests  consid- 
fttions  of  policy  which  may  influence  the  legislature  to  grant, 
or  to  authorize  the  granting  of,  exclusive  privileges;  but  the 
principles  in  accordance  with  which  legislative  grants  of  this 
kind  are  to  be  construed  seem  to  be  so  clearly  established  that 
generally  not  much  weight  can  be  given  to  such  an  argument 
in  determining  the  effect  of  parUouIar  legislative  action. 

The  proviso  in  subdivision  four  (4),  requiring  that  in  any 
grant  of  authority  by  a  village  there  should  be  a  provision  for 
the  sale  of  the  works  to  the  village  at  at  any  time  after  fifteen 
(15)  years,  has  no  bearing  upon  the  question  under  consider- 
ation. The  proviso  requires  that  the  right  to  purchase  shall 
^  a  condition  of  the  grant  It  imposes  no  requirement  or 
duty  to  purchase,  and  does,  not  justify  the  inference  that  the 
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Tillage  oonld  only  provide  itself  with  waterworkB  by  purchas* 
ing  from  the  company:  Syracrue  Water  Co,  t.  City  of  Syracu$€^ 
116  N.  Y.  167,  187.  The  conclusion  is  thus  reached  that  the 
charter  powers  of  the  village  of  Duluth  did  not  |>erinit  it  to 
grant  an  exclusive  firanchise,' binding  itself  for  the  period  of 
thirty  (30)  years  not  to  establish  a  system  of  waterworks  on 
its  own  account,  and  that  it  did  not  become  disabled  to  thus 
act  in  its  own  behalf.  This  is  in  accordance  with  the  decia* 
ion  of  the  distriot  court,*although  we  have  assigned  different 
reasons  from  those  which  influenced  the  decision  of  the  learned 
judge  of  that  court.  It  is  unnecessary  to  now  oonsider  tbo 
point  upon  which  his  conclusion  was  based. 
Order  affirmed.  ^^__^ 

OBAHii^  OoHsrEUcnov  ov.  —  Qnati  in  dBrogntUio  ef  tiie  t^ts  of  the 
pablie  musl  b«  ttrieily  oonatmed,  and  aie  never  extended  by  impUcatioas 
Lanaing  T.  Smiht  4  Wend.  9;  21  Am.  Deo.  S9.  Reesonable  doubteas  to  Uie 
proper  oonttraotion  of  a  legUlatire  grant  are  to  be  reeoWed  in  farot  of  the 
•tate:  QraM  T.  Leach^  90  La.  Ann.  829|  06  Am.  Deo.  403L 

MasiciFAL  OoBPORATiovfl^  PowsBS  ov.  —  A  mnniclpal  oorporatton  hat 
only  eneh  powers  aa  are  granted  in  aipreea  worde,  necenarilj  or  f airlj  im* 
plied  in  or  inoideat  tbereto^  and  thooe  OMontial  to  iti  declared  objeot  and 
pnrpoMe:  8U  LouU  T.  Beil  TelephoM  Ca^  OS  Ma  023;  9  Am.  Sk  Bep.  870| 
ffuenng r.  Rock Mand,  128  BL  405;  16  Am.  8k  Bep.  120;  andaototo  Jfc- 
(hrd  T.  Pike,  2  AnL  8k  Rep.  02;  03.  The  powers  oo  granted  are  atrietlj 
eonstmeds    Whiting  t.  Wtd  Poini,  88  Ya.  000;  20  Am.  8k  Bep.  760. 

Frahohibis.  ExGLunTB  Graht  Of.  —That  soeh  a  grant  doee  not  always 
preyent  another  enboeqnent  grant  to  a  oompetiton  See  aoto  to  Hmdaom  t« 
Ckerv  Land  cte.  Oou,  26  Am.  Bep.  203^  204^ 
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OsimrAirois,  Ooin>fnoiiB  nr  wmrrma  Hoimr A&.  —  A  oonditioa  la  a  ooa- 
Teyanoe  that  intoxioatlng  llqnors  shall  nerer  be  sold  as  a  bevenige  ts 
be  drunk  on  the  premises  will  not  be  presnmed  to  be  a  nominsl  oondl- 
tion  and  disregarded,  thongh  a  stotnto  of  tiie  stoto  deblarss  that  '*  when 
any  oonditions  annexed  to  a  grant  or  oonToyanoe  of  lands  are  merely 
nominal  and  evinoe  no  intention  of  aetoal  or  substantial  benefit  to  flie 
party  to  whom  or  in  whoss  fsTor  they  are  to  bo  performed^  th^  may  be 
wholly  disregarded.* 

OomniTAirai.  —  A  CoNomoii  that  ''iHTOXiOATnre  LigooBS  soiUi  vktb 
BS  8oLD  as  a  bererage  to  be  dmnk'on  the  premiss^  and  if  the  same  b 
■o  done  habitnally  with  the  knowledge  and  eonssat  ol  the  owner,  this 
instmmont  shall  be  Toid,"  if  inserted  in  a  oonToyanoe  of  real  sstate  is 
a  Tslid  eonditton  snbssqnsat^  the  brsaeh  ol  whish  works  a  lorfeitnre  of 
thoestoto  grantsdt 
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— Oornvrnxam,  IXanam  or.  ^Btibt  PvsoRAflBm  of  an  Mtata 
BoliM  df  Mid  it  bound  by*  oonditioos  sahMqawit  oon- 
m  a  MiiToyuwo  tfaiOTigh  whioh  ho  d«iTos  titlo. 
AXOB^OovDmom  Subbcqusvt— Rb-bhtbt. — Tho  oommon-lBw 
mtmy  of  lo-entry  need  not  bo  performod  m  o  oondifeiMi  precedent  io 
BB  aoiioa  to  tooovor  tho  pooMnon  of  real  property  for  breach  of  a  oon- 
ditioa  eubeeqaent 

Danid  Rohrer^  for  the  appellant. 

Geo.  W.  WiUoKiy  for  the  respondent. 

DicciNBONy  J.    Thie  \b  an  action  of  ejectment   The  fkcts  of 
the  oaee  are  as  follows:  — 

TIm  premises  consist  of  parts  of  two  lots  in  the  village 
of  Worihington.  In  1872  the  plaintiff,  then  the  owner  of 
the  land,  conveyed  it  by  deed,  which  was  then  recorded, 
and  which  embraced  this  condition:  ^Tbis  con7oyance  is 
made  and  accepted  on  the  express  condition  that  intoxicating 
liqaors  shall  never  be  sold  or  vended,  as  a  beverage,  to  be 
drank  on  the  premises,  and  if  the  same  is  so  done  habitually, 
witb  the  knowledge  and  consent  of  the  owner,  this  instrument 
shall  be  void.**  Through  several  intermediate  conveyances  the 
land  passed  to  the  defendant  Singer  in  1883,  and  ever  since 
that  time  intoxicating  liquors  have  been  habitually  sold,  to  be 
drank  on  these  premises  with  his  knowledge  and  consent 
Judgment  was  directed  and  entered  for  the  defendants,  the 
provisions  of  1878  (Oen.  Stnts.,  o.  45,  sec.  46)  being  regarded 
as  applicable  to  and  controlling  the  decision  of  the  case.  This 
section  is  as  follows:  ^When  any  conditions  annexed  to  a 
grant  or  conveyance  of  lands  are  merely  nominal,  and  evince 
no  intention  of  actual  or  substantial  benefit  to  the  party  to 
whom  or  in  whose  favor  they  are  to  be  performed,  they  may 
be  wholly  disregarded,  and  a  failure  to  perform  the  same  shall 
in  DO  case  operate  as  a  forfeiture  of  the  lands  conveyed  sub- 
ject thereto."  The  findings  of  the  court  do  not  show  whether 
or  not  the  plaintiff  has,  or  ever  had,  any  special  interest  in 
the  enforcement  of  the  condition  by  reason  of  its  ownership  of 
other  lands,  or  for  any  other  reason.  The  absence  of  any  find- 
ing concerning  that  matter  is  explained  in  the  memorandum 
of  the  judges,  filed  with  their  decision,  where  it  is  stated  that 
there  was  no  evidence  upon  the  subject 

The  language  of  the  above-recited  clause  in  the  deed  is  such 
that  it  must  be  regarded,  if  valid,  as  a  condition  subsequent, 
the  breach  of  which  would  work  a  forfeiture  of  the  estate 
granted.    It  is  the  language  of  a  condition,  and  not  of  a  cove- 
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nant.    There  is  no  ambiguitj  or  nneertainty  in  ita  ^, 

no  room  for  oonstruing  it  to  be  anything  different  frooi  what 
it  18. declared  to  be — a  condition  npon  which  the  OBtate  ia 
granted.  Nor  is  the  condition  repugnant  to  the  estate  con- 
veyed. The  authoritiea  to  be  hereafter  cited  are  applicable 
here.  Pee  also  Famham  y.  Thompson^  84  Minn.  330»  337,  57 
Am.  Rep.  59. 

It  is  wcU  settle  J  that  an  owner  of  lands  may  annex  such  a 
condition  as  this  to  his  conveyance,  even  of  the  fee,  at  least  if 
be  has  any  special  and  substantial  interest  in  the  ^nforoement 
of  the  condition:  Plumb  t.  Tubhs^  41  N.  Y.  442;  Oawell  ▼. 
8pring9  Co^  100  U.  B.  65;  Smith  ¥.  Barrie,  66  Hich.  314;  66 
Am.  Rep.  8Q1;  CoUin$  Mfg.  Co.  ▼.  Marjy^  26  Ccmn.  242; 
(ySrien  v.  Wetk&rdl^  14  Kan.  616;  Gray  ▼.  Blanehard,  8  Pick. 
284;  and  see  Pepin  Co.  ▼.  Prindle,  61  Wis.  801.  Whether 
such  a  condition  would  be  deemed  yoid,  upon  grounds  of  pub- 
lic policy,  if  it  should  appear  that  the  grantor  had  no  anch 
interest,  we  do  not  decide.  Upon  the  face  of  the  deed  noth- 
ing appears  which  could  render  Yoid  the  express  condition 
ttpon  which  the  conyeyance  is  made  and  accepted.  A  gran- 
tor may,  at  least  under  some  circumstances,  effectually  im- 
pose such  a  condition  upon  a  conveyance  of  the  estate;  and  it 
ia  not  necessary,  in  order  to  make  prima  facu  yalid  the  con- 
dition  expressed  in  the  deed,  that  the  deed  shall  set  forth  or 
recite  the  peculiar  facts  which  may  legally  justify  the  grantor 
in  annexing  the  condition  to  the  grant  On  its  face  the  con- 
dition is  effectuaL  It  attends  aAd  qualifies  the  grant.  The 
eptate  is  conveyed  and  accepted  in  terms  subject  to  it.  If 
this  condition  is  to  be  avoided,  because  in  the  particular  case 
the  circumstances  of  the  grantor  were  not  such  as  to  author- 
ize him  to  thus  restrict  or  qualify  the  conveyance  of  hia  es- 
tate, it  can  be  only  upon  affirmative  proof  of  the  fact  relied 
npon  for  that  purpose.  If  not  thns  avoided,  the  deed  must 
have  effect  according  to  its  terms,  to  which  the  parties  have 
nasented. 

The  statute  above  recited  does  not,  in  our  opinion^  qualify 
these  propositions.  Its  language  is,  "  When  any  conditions 
annexed  to  a  grant  or  conveyance  of  lands  are  merely  nomi- 
nal, and  evince  no  intention  of  actual  or  substantial  benefit,'' 
etc.,  they  may  be  disregarded.  This  has  no  relation  to  the 
subject  of  the  burden  of  proof,  where  evidence  may  be  neces- 
•ary  to  disclose  the  fact,  but  to  the  faot  itself,  either  aa  evinced 
hy  the  deed,  where  npon  its  face  the  condition  is  obviously 
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of  no  real  beneficial  natare,  or  where,  the  deed  not  discloBing 
the  fact  to  be  8o,  it  ia  made  apparent  by  extraneous  proot 
The  iirords  "evince  no  intention**  mean**  evince  an  absence 
of  intention."    It  may  be  apparent,  from  the  very  nature  of 
the  condition,  that  it  was  not  intended  to  eonfer  or  reserve 
any  real  benefit  to  the  grantor  or  to  any  other  person.    Such, 
for  instance,  would  be  a  condition,  annexed  to  the  granting  of 
a  fee,  that  the  grantee  should  yearly  deliver  an  ear  of  corn  to 
the  grantor,  or  render  any  specified  but  unsubstantial  ser- 
vice.    To  such  a  case  the  statute  would  apply.    Again,  a 
condition  may  be  such  that  proof  beyond  the  deed  itself  would 
be  necessary  to  disclose  the  fact  whether  the  expressed  con- 
dition was  or  was  not  substantially  beneficial.    We  will  sup- 
pose that  the  owner  of  a  lot  conveys  it  with  the  express 
condition  that  no  building  shall  be  erected  on  it  for  a  period 
of  ten  years.    It  cannot  be  said  from  its  terms  that  this  con- 
dition was  not  reasonably  intended  to  be,  or  that  it  was  not, 
actually  beneficial  to  the  grantor.    To  such  a  case,  no  more 
being  shown,  the  statute  is  not  applicable.    The  court  cannot 
declare  the  condition  to  be  ''  merely  nomina V  aad  to  "  evince 
no  intention  of  actual  or  substantial  benefit*'    It  requires 
that  the  court  be  further  informed  as  to  facts  not  disclosed  by 
the  deed,  before  it  can  declare  the  condition,  to  which  the 
parties  have  solemnly  agreed,  to  be  of  no  legal  effect.    If  the 
grantor  should  be  found  to  own  adjoining  lands  wfaicfa  were 
so  improved  that  the  erection  of  a  building  upon  the  granted 
lot  would  seriously  impair  their  value  and  usefulness,  the 
condition  wovld,  without  doubt,  be  valid.     On  the  other  hand, 
the  grantee,  to  defeat  the  conditi<m,  might  show  that  the 
grantor  had  no  actual  or  prospective  interest  in  the  adjoining 
premises,  was  in  no  manner  concerned  in  them  or  in  their 
use,  and  that  they  were  unimproved.    He  might  thus  show 
himself  entitled  to  the  benefit  of  the  statute,  if  indeed  the 
statute  confers  any  benefit  beyond  what  the  oommon  law 
would  give.    We  think  that  the  court  erred  in  disregarding  the 
condition,  in  the  absence  of  any  proof  that  the  plaintiff  had  no 
B|)ecial  interest  in  the  observance  of  the  condition.    We  have 
not  overlooked  the  case  of  BarrU  v.  Sndik^  47  Mich.  ISO,  but 
upon  this  point  we  must  decline  to  follow  it. 

The  condition  upon  which  the  estate  was  originally  granted 
attended  it  through  the  several  succeeding  conveyances.  The 
saccessive  purchasers  bought  with  constructive  notice  of  it. 

ISf  by  leason  of  ths  breach  of  the  condition  subsequsnt,  the 
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plaintiff  bad  a  right  to  re*enter»  it  was  not  necessary  that  the 
oommon-law  ceremony  of  a  re-entry  be  perfonnedy  as  a  condi- 
tion precedent  to  the  prosecution  of  an  action  to  recover  the 
possession  of  the  property;  Plumb  ▼.  Tubb$,  41  N.  Y.  442; 
Camdiui  t.  Ivirn,  26  N.  J.  L.  376;  Rwh  y.  Rock  lOand,  97 
IT.  S.  693;  Rugge  v.  EUU,  1  Bay,  107,  111;  and  see  Adams  on 
Ejectment,  10.  Whatever  necessity  there  may  have  anciently 
been  for  such  a  proceeding,  the  reason  for  it  ceased  with  the 
disappearance  of  the  fictions  and  devices  resorted  to,  upon 
which  to  found  the  action  of  ejectment 

The  appellant  asks  that,  if  the  judgment  be  reversed,  we 
direct  judgment  in  its  favor  upon  the  findings  of  the  court 
We  decline  to  do  this,  for  there  may  be  other  questions  pre- 
sented by  the  case,  but  not  covered  by  the  findings,  such  as 
that  of  acquiescence  or  waiver,  and  which  the  trial  court,  upon 
its  theory  of  the  case,  did  not  deem  it  necessary  to  consider. 

Judgment  reversed. 

DiBDfl. — FoKFKiTuaa  voR  Brkacb  ov  CoimmoiiB  SmiQusiiT:  flat 
tiie  •ztended  note  to  OroM  t.  Canon,  44  Am.  Dm.  745-769.  If  there  k  so/ 
reetonable  doabl  ei  to  whether  a  oendition  er  a  eoTeiiAnt  ie  intoaded  by  a 
proviaioB  in  a  deed,  it  will  be  oonetrned  m  a  ooveoaot:  Pedm  t.  Chieago  cfe 
R,  B.  0<K,  78  Iowa,  828;  5  Am.  Sk  Rep.  680.  GonditioDa  tobaeqaent  an 
good  whenever  their  performance  ia  not  Impoaaible  or  doea  not  afterwaida 
become  ao  by  the  aot  of  Ood,  and  they  are  not  oontrary  to  the  law  nor  repog* 
nant  to  the  deedx  Taylor  t.  SvWm,  16  Oa.  108;  SO  Am.  Dea  682.  A  eon* 
dition  that  the  grant  ahall  be  Toid  if  the  grantee,  hia  heira,  or  aasigna,  ahonld 
aell  or  permit  the  aale  of  apiritnonaliqaora  on  the  premiaea,  ia  ralid,  althoogh 
anch  aalea  are  not  illegal:  8ndA  t.  Barrk,  56  Mich.  814;  66  Am.  Rep.  SSL 

DsEB.^  CbnaTBUOTiTB  Konoa  ot  Conditions  ni:  See  noto  to  fTMCiMy  t. 
Union  Railway  Ox,  71  Am.  I>bo.  7S8.  Aa  to  the  general  rale  that  a  pnpi 
ehaaer  ia  preanmed  to  have  notice  of  erery  fact  whioh  ia  diaeloeed  by  tha 
recorda  eonatitnting  the  ohain  of  title  by  wUch  he  holda,  sea  notea  to  Udgg 
T,  Simmdom.  28  Am.  Deo.  48-61;  Parktr  ▼.  OMuiar,  46  Am.  Rep.  184-19a 

Dbids.  »  Ri-XNTBT  loa  Brbaoh  or  Condition  SoBSSQuaHT  is  neeeaaary 
to  defeat  an  eatato  of  freehold  which  baa  once  Tested,  nnless  the  party  en* 
titled  to  the  benefit  of  the  condition  la  aotnally  in  poaaeasion  of  the  hmdt 
FrotH  T.  BM$kr,  7  OreenL  226;  IS  Am.  Deo.  190;  iS^pcor  v.  Futtw,  S  N.  H. 
174;  28  Am.  Deo.  391;  Thmfmm  t.  T^ftompaoa,  9  Ind.  MS}  6&  Am.  Dee. 
S8S;  (yBHm  r.  Wagnor,  94  Mo.  88;  4  Am.  81.  Rep^  8SS.  In  Maaaaohnaatii 
Ihia  rale  of  Ike  eemmon  lav  is  deemed  to  Imve  besa  ehanged  by  a  stolato 
regarding  writo  «f  sntry,  sad  aa  aelion  far  poasaaaisa  of  the  land  mm^  bs 
itaiasi  wlllMal  aslBsl  satryi  gee  ftaarwi  y.  Hmnk^  • 
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MMamjuonmMM  cm  Dmwwonrm  ahd  Damoiboiib  ABnoun^  LiAsiUTr  <»• 
On*  who  nuumfaotiirM  and  pate  »  dangeroiu^  faulty  artiolo  ia  hit  ttook 
for  ••!•  la  deemed  to  hare  antioipated  that^  in  the  ordinary  ooarte  of 
•reatiy  H  woald  eome  into  the  hands  of  a  pnrohater  for  actual  nee, 
eMMr  directly  or  through  10010  intermediate  dealer,  and  ia  therefore 
anaweraUe  for  enoh  damagee  aa  reenlt  from  eueh  nee  by  reaeon  of 
the  faulty  and  dangeroae  conetmotion.  Hence^  if  a  painter  using  a 
■tepladder  is  Injured  by  its  breaking  because  of  its  being  made  of  poor» 
•roaa*grained,  and  decayed  lumber,  he  may  recover  damages  of  its 
■manfaoturer,  if  the  latter  knew,  or  ought  to  hare  known,  of  its  con- 
dition, and  that  its  was  dangerous  to  one  using  it,  and  sold  it  to  plain- 
txff'a  employer^  cr  to  *  retail  dealer  with  knowledge  that  the  latter 
would- sell  it 

AcmoN  by  the  plaintiff  to  recover  compensation  for  injuries 
•offered  by  him  from  the  breaking  of  a  stepladder  nsed  by 
him  while  carrying  on  his  occupation  of  a  painter.  The  de- 
fendant was  the  corporation  which  manufactured  such  ladder. 
The  plaintiff  notified  his  employer  of  the  necessity  of  having 
a  ladder,  and  he  ordered  one  of  a  retail  dealer.  The  latter, 
not  having  one  in  stock,  ordered  it  of  the  defendant,  who 
thereupon  delivered  it  to  plaintiff,  who  received  and  used  it. 
While  at  work  upon  it  and  in  the  exercise,  as  plaintiff  al- 
leged,  of  due  care,  it  broke,  and  he  fell  and  injured  his  arm 
to  such  an  extent  that  he  lost  the  use  of  it  The  complaint 
alleged  that  the  ladder  was  made  of  poor,  cross-grained,  and 
decayed  lumber,  and  that  the  defendant  knew,  or  ought  to 
have  known,  that  fact,  and  that  the  ladder  was  not  of  suffi- 
dent  strength  to  sustain  the  weight  of  a  person  using  it,  and 
that  neither  plaintiff  nor  his  employer  nor  the  retail  dealer 
knew  the  condition  of  the  ladder,  and  that  sach  condition 
was  concealed  by  its  being  so  oiled,  painted,  and  varnished 
that  a  person  oould  not  discover  its  defects.  A  demurrer  to 
the  plaintiff's  complaint  having  been  overruled,  the  defendant 
thereopon  appealed. 

WeUkj  Boikint  and  Welehy  for  the  appellant 
F.  D.  Larabee^  for  the  respondent 

Dickinson,  J.  The  sufficiency  of  the  complaint  as  showing 
a  right  to  recover  against  the  defendant  is  here  for  decision. 
The  fketa  ot  the  case,  as  shown  by  the  complainti  may  be  thus 
itoted:— 


^ 
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The  plaintiff,  a  bouse  painter,  was  in  the  employ  of  one 
Phelps.  He  was  engaged  in  the  work  of  painting  the  interior 
of  a  certain  building.  His  employer,  Phelps,  as  a  purchaser, 
ordered  from  a  retail  merchant  a  new  ten*foot  siepladder,  di- 
recting that  it  be  deliyered  to  the  plaintiff  at  the  place  where 
he  was  at  work.  The  merchant,  not  having  such  a  ladder  in 
his  stock  of  goods,  ordered  the  defendant  corporation  to  deliver 
such  a  stepladder  to  the  plaintiff  for  his  use.  The  defendant 
de^vered  a  ladder  to  the  plaintiff  pursuant  to  that  order* 
This  we  construe  to  have  been  a  purchase  by  the  merchant 
from  the  defendant.  The  defendant  was  a  manufacturer  of 
such  goods,  and  the  ladder  so  delivered  had  *' theretofore '' 
been  manufactured  by  it,  **  to  be  sold  for  the  purpose  of  being 

used "  It  was  made  of  poor,  cross-grained,  and' decayed 

lumber,  and  '*  was  so  insufficient  in  strength  as  to  be  danger- 
ous to  the  life  and  limb  of  this  plaintiff,  and  whoever  might 
use  the  same."  It  is  alleged  that  the  defendant  knew,  or 
ought  to  have  known,  such  defects  and  insufficiency.  Neither 
the  plaintiff  nor  his  employer  nor  the  merchant  from  whom 
the  latter  ordered  the  ladder  knew  such  defects,  and  it  was  so 
varnished,  oiled,  and  painted  that  they  could  not  diecover 
them.  The  plaintiff,  supposing  the  ladder  to  have  been  made 
of  good  material,  and  to  be  of  sufficient  strength,  proceeded  to 
use  it  in  the  performance  of  his  work,  and  while  he  was  stand- 
ing  on  it,  seven  feet  above  the  floor,  it  broke  without  his  faulti 
eausing  him  to  fall,  and  he  was  thereby  injured. 

The  complaint  is  defective  in  not  stating,  but  leaving  it  only 
to  be  inferred,  that  the  ladder  broke  by  reason  of  the  alleged 
defects;  but  this  fault  is  not  relied  upon  by  the  appellant,  and 
we  pass  it  over  to  consider  the  real  merits  of  the  case. 

Let  us  consider  more  particularly  wherein  the  defendant  if 
shown  to  have  been  guilty  of  a  wrong  towards  the  plaintiff 
of  which  the  latter  may  complain,  or  what  legal  duty  the 
defendant  owed  to  the  plaintiff,  or  generally  to  any  one  who^ 
in  the  ordinary  course  of  events,  might  procure  the  ladder 
for  use. 

There  was  no  contract  relation  between  the  plaintiff  and 
the  defendant,  and  hence  no  contract  obligation  for  tiie  viola- 
tion of  which  the  plaintiff  can  recover.  Neither  the  plaintiff 
nor  even  his  employer  was  a  party  to  the  contract  of  sale  paf» 
suant  to  which  the  ladder  was  delivered  to  the  plaintift  He 
did  not  stand  in  any  relation  of  privity  with  the  contraeti^g 
fartieii  Urn  retail  merobant  who  purchased,  and  the  defradaal 
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who  sold  the  ladder*  The  coniract  was  not  eotered  into  nor 
executed  for  his  benefiti  and  if  there  was  any  breach  of  the 
contract  the  plaintiff  has  no  right  of  action  merely  for  that 
If  the  defendant  is  liable^  it  must  be  apon  the  ground  that  the 
circumstances  under  which  the  ladder  was  manufsotured  and 
delivered  were  such  that  the  neglect  to  disclose  the  existence 
of  the  defect  was  a  wrong,  a  neglect  of  a  duty  recognised  by 
law  independent  of  contract. 

Accepting  the  allegations  of  the  complaint  as  true,  we  as* 
sume  that  by  reason  of  the  defects  complained  of  the  ladder 
was  dangerous  to  the  life  or  limb  of  a  person  using  it  in  the 
way  in  which  such  articles  are  ordinarily  used.  If  there  was 
any  legal  duty  resting  on  the  defendant  for  the  breach  of  which 
the  plaintiff  can  complain  it  will  be  more  apparent  if  the 
alleged  negligence  and  consequent  injury  are  brought  into 
close  proximity.  Hence  we  will  for  tixe  present  assume  that 
when  the  ladder  was  delivered  directly  to  the  plaintiff  for  his 
use  by  the  defendant  the  latter  knew  the  concealed  defects, 
and  bad  reason  to  apprehend  that  the  use  of  it  by  the  plain- 
tiff, or  by  any  one,  would  be  attended  by  serious  personal 
injury.  It  would  constitute  an  actionable  wrong  for  the  d^ 
fendant  to  thua  knowingly  and  unnecessarily  do  what  it  had 
reason  to  suppose  would  result  in  injury  to  the  plaintiff  with* 
out  the  intervention  of  any  fault  or  neglect  on  his  part  or  oa 
the  part  of  any  other  person.  If  the  defendant  knowingly 
delivered  such  an  article  for  the  plaintiff's  use,  it  was  his 
duty  to  warn  him  of  the  danger  by  disclosing  the  hidden  de* 
fectSy  and  neglect  of  that  duty  would  constitute  actionable 
negligence.  Every  one  may  be  supposed  to  understand  that 
such  articles  are  manufactured,  sold,  and  disposed  of  with  a 
view  to  their  being  used.  They  are  valuable  and  salable  only 
because  of  their  supposed  fitness  for  use.  One  who  procures 
such  an  article,  either  from  a  manufacture  or  from  a  retail 
dealer,  ordinarily  assumes  without  inquiry,  and  without  any 
express  warranty,  that  it  is  what  it  appears  to  be,  a  thing 
intended  for  actual  use,  and  that  it  has  not  been  so  negli- 
gently manufactured  that  by  reason  of  concealed  defects  its 
use  will  be  attended  with  danger  of  serious  injury;  and  this 
must  be  supposed  to  be  understood  by  the  person  who  dis- 
poses of  it;  and  if,  knowing  the  existence  of  such  defects,  ha 
neglects  to  disclose  them,  so  that  the  other  party  may  be 
warned  of  his  danger,  such  neglect  amounts  to  bnJ  faith. 
Under  such  circumstances,  silence  partakes  of  the  nature  of 
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an  assarance  that  the  thing  has  not  any  such  known  but  con- 
oealed  dangerous  defect.  Silence  has  the  effect  and  the  qual- 
ity  of  deceit 

The  following  cases  may  be  cited  as  instances  in  which,  al- 
though there  were  no  contract  relations  between  the  parties,  a 
legal  duty  towards  the  person  injured  has  been  recognized: 
IhomoB  T.  WinehesUr^  6  N.  Y.  897,  57  Am.  Dec.  455,  was  an 
action  by  a  person  whose  physician  had  prescribed  for  her  use 
as  a  remedy  the  extract  of  dandelion,  which  is  a  harmless 
drug.  A  druggist  furnished  her  what  was  supposed  to  be 
extract  of  dandelion,  taking  it  from  a  jar  so  labeled  by  the 
defendant,  the  manufacturer.  With  that  label  on  the  jar,  the 
defendant  had  sold  it  to  a  dealer  in  drugs,  from  whom  the  drug- 
gist who  dispensed  it  for  the  plaintiff's  use  had  purchased  it. 
In  fact  the  jar  contained  extract  of  belladonna,  a  poison.  The 
defendant  was  held  liable  for  the  injury  suffered  by  the  plain- 
tiff firom  taking  the  mislabeled  poison. 

A  similar  case  was  that  of  Norton  y.  Sewail^  106  Mass.  liS, 
8  Am.  Rep.  298,  where  the  defendant,  an  apothecary,  negli- 
gently sold  a  deadly  poison,  laudanum,  in  place  of  a  harm- 
less medicine,  rhubarb,  which  had  been  called  for.  The 
purchaser  procured  it  to  administer  to  his  servant.  The  ser- 
vant having  died  from  the  effect  of  the  poison,  his  administra- 
tor  was  allowed  to  maintain  an  action  for  the  negligencii. 

In  Elkim  ▼.  McKean,  79  Pa.  St.  493,  502,  it  was  considered 
that  if  refiners  and  vendors  of  petroleum  put  on  the  market 
for  sale  for  illuminating  purposes  an  oil  which  they  know  to 
be  below  the  legal  fire  test,  they  would  be  liable  for  a  death 
caused  by  the  explosion  of  a  lamp,  even  though  the  oil  had 
been  purchased  from  an  intermediate  dealer. 

In  WeUingOm  v.  DovrMv  Kerosene  Oil  Co.^  104  Mass.  64,  the 
principle  of  general  duty  and  liability,  independent  of  con- 
tract  relations,  was  carried  very  far.  The  defendant,  knowing 
naphtha  to  be  an  explosive  fluid,  dangerous  for  use  for  illu- 
minating purposes,  sold  it  to  a  retail  dealer,  knowing  that  the 
latter  intended  to  sell  it  for  such  use.  The  plaintiff  purchased 
from  the  retail  dealer  for  that  purpose,  both  he  and  the  seller 
being  ignorant  of  the  dangerous  nature  of  the  substance.  The 
plaintiff  was  held  entitled  to  recover  for  injuries  suffered  from 
its  use. 

The  case  of  Bishop  v.  Wehw^  189  Mass.  41 1,  52  Am.  Rep. 
716,  was  this:  The  plaintiff  attended  a  ball,  for  which  he  had 
purchased  a  ticket    The  defendant,  a  caterer,  had  been  em- 
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ployed  to  provide  refreshments  for  those  who  should  attend 
the  ball.  The  plaintiff  partook  of  the  food  famished  by  the 
defendanti  which  was  alleged  to  have  been  unwholesome  and 
poisonous.    The  defendant  was  held  liable. 

In  Heaven  v.  Pender,  11  Q.  B.  Div.  603»  Brett,  M.  B.,  laid 
down  in  general  terms  the  rule  of  duty  and  liability,  even  in 
the  absence  of  a  contract  relation  between  the  parties,  suffi- 
ciently  broad  to  cover  this  case,  and  to  hold  the  defendant  to 
responsibility  if  the  case  were  as  we  are  assuming  it  to  have 
been.  While  the  other  justices  declined  to  adopt  the  general 
test  of  liability  which  was  stated  by  the  master  of  the  rolls, 
they  declared  that  they  did  not  intend  to  express  a  doubt  as 
to  the  principle  that  any  one  who  leaves  a  dangerous  instru- 
ment|  as  a  gun,  in  such  a  way  as  to  cause  danger,  or  who, 
without  due  warning,  supplies  to  others  for  use  an  instru* 
ment  or  thing  which  to  his  knowledge,  from  its  construction 
or  otherwise,  is  in  such  a  condition  as  to  cause  danger,  not 
neoessarily  incident  to  the  use  of  such  an  instrument  or  thing, 
b  liable  for  injury  caused  to  others  by  reason  of  his  negligent 
act. 

In  Oeorge  v.  Skivingt&n,  L.  R.  6  Bx.  Cas.  1,  a  husband 
purchased  from  the  defendant  a  chemical  compound  as  a 
hair-wash  for  his  wife's  use.    It  proved  to  be  of  a  harmful  na 
ture,  and  the  wife's  health  was  injured.    She  was  allowed  to 
maintain  an  action  for  the  injury. 

In  this  connection  should  also  be  cited,  as  recognising  a 
duty  independent  of  contract  relations:  Mo<m  v.  Northern  Pae. 
R.  R.  Co.,  46  Minn.  106;  24  Am.  SU  Rep.  194:  See  also  Cooley 
on  Torts,  2d  ed.  560. 

There  is  another  class  of  cases  in  which  the  element  of  a 
contract  relation  was  involved,  but  in  which  the  conduct  of 
the  defendant  in  concealing  or  not  disclosing  a  danger  which 
he  knew  or  had  reason  to  apprehend  was  treated  as  being  in 
the  nature  of  a  fraud  or  deceit  See  Mareh  v.  IFebfr^r,  1ft 
Minn.  109,  114;  Jeffrey  r.  Bigelow,  18  Wend.  518;  28  Am. 
Dee.  476,  which  were  cases  of  the  sale  of  domestic  animals^ 
the  vendor  knowing  that  they  were  infected  with  a  contagious 
disease:  French  v.  Vining^  102  Mass.  182,  8  Am.  Rep.  440, 
was  a  sale  of  hay  to  be  used  by  the  purchaser  for  feeding  her 
oow,  the  seller  (defendant)  knowing,  but  not  disclosing  the 
Caot,  that  white  lead  had  been  spilled  upon  the  hay  from 
which  that  sold  had  been  taken.  The  defendant  was  held  Iia« 
ble  for  the  death  of  the  cow,  although  he  had  attempted  to  re- 
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move  all  of  the  hay  that  had  beon  injurioaBly  affected,  and 
snppoBed  that  he  had  done  bo.  The  opinion  in  this  case  givei 
protnineT)ce  to  the  feature  of  the  wrong  in  not  disclosing  the 
faot  Of  such  cases  it  may  be  observed  thai  the  conduct  of 
the  defendant  could  not  be  deemed  thus  wrongful,  unless  it 
inyolved  the  breach  of  a  legal  duty.  The  conclusion  must 
rest  upon  and  presupposes  the  existence  of  a  duty,  recognized 
as  such  by  the  law,  to  disclose  the  concealed  defect,  concern- 
ing which  the  other  party  is  presumably  ignorant.  If  there 
is  such  a  duty,  its  neglect,  followed  by  injury  proximately  re- 
sulting, constitutes  actionable  wrong. 

We  ha^e  heretofore  assumed  that  the  defendant  knew  the 
defects  when  it  delivered  the  ladder  to  the  plaintiff;  but  our 
statement  of  the  case  shows  that  sueh  was  not  the  fact,  or  at 
least  it  does  not  appear  from  the  complaint  that  it  was  sa  It 
seems  from  the  complaint  that  at  some  time  prior  to  the 
ordering  and  deliyery  of  the  article,  the  defendant,  in  the 
course  of  its  business  of  manufacturing  such  goods,  had  neg- 
ligently constructed  this  ladder  for  sale,  but  not  (as  we  will 
assume  in  favor  of  the  defendant)  with  any  specific  inlentioa 
or  anticipation  as  to  who  might  purchase  or  use  it,  but  only 
intending  that  it  should  go  into  its  stock  of  goods  of  that  kind, 
to  be  sold  in  the  usual  course  of  business,  and  thus  at  length 
come  to  the  hands  of  some  one  who  would  purchase  it  for 
actual  use.  The  defendant  is  to  be  deemed  to  have  known 
the  fact  alleged,  that  the  dangerous  defects  were  concealed 
by  the  application  of  oil,  paint,  and  varnish,  although  we 
do  not  understand  that  this  was  applied  for  the  purpose  of 
concealing  such  defects.  It  would  seem  that  after  that  was 
done  the  defendant  could  not  have  distinguished  this  ladder 
from  any  other  of  its  manufactured  goods  of  a  like  kind.  If^ 
then,  the  defendant  did  not  know,  and  could  not  have  discov- 
ered, at  the  time  of  delivering  this  ladder  to  the  plaintiff,  that 
it  was  defective,  there  could  be  no  wrong  in  not  then  discloe- 
ing  the  existence  of  defects  in  this  particular  article,  which 
were  neither  known  nor  discoverable;  and  the  question  of  the 
defendant's  liability  reaches  back  to  the  time  of  manufactur- 
ing and  putting  into  its  stock  of  goods  for  sale  an  article  then 
known  to  be  dangerously  defective,  the  defects  being  con- 
oealed,  and  not  likely  to  be  discovered,  either  by  any  inter- 
mediate purchaser  standing  between  the  defendant  and  Om 
person  who  might  procure  the  ladder  for  nse,  or  by  the  latter 
jMrson.    We  shall  assame,  then,  that  there  was  no  wrongful 
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0onduct  when  the  ladder  was  delivered,  but  only,  if  at  all, 

when  it  was  manufactured  and  put  in  the  defendant^  general 
stock  for  sale.  In  this  view  of  the  case,  the  wrongful  conduct 
of  the  defendant  and  the  injury  resulting  therefrom  would  be 
wmewhat  inoire  widely  separated  in  time  and  in  the  order  of 
events  than  in  the  case  as  we  have  heretof<n«  assumed  H  to 
have  been;  but  it  would  not  change  their  real  relation  as 
cause  and  effect,  nor  so  qualify  that  relation  that  the  law 
would  regard  the  injury  as  being  so  remote  from  the  wrong 
that  for  that  reason  responsibility  should  cease. 

When  the  defendant  manufactured  and  put  the  dangerously 
faulty  article  in  its  stock  for  sale,  it  is  to  be  deemed  to  have 
miticipated  that,  in  the  ordinary  course  of  events,  it  would 
come  to  the  hands  of  a  purchaser,  either  directly  from  the 
defendant  or  from  some  intermediate  dealer,  for  actual  use, 
and  with  the  consequences  which  actually  were  suffered.  It 
must  have  been  deemed  probable  that  any  intervening  dealer 
would  not  discover  the  defect,  and  that  nothing  would  be 
likely  to  occur  to  avert  the  danger  to  which  the  person  who 
might  use  the  ladder  would  be  subjected  by  the  defendant's 
negligence;  hence  it  would  be  difficult  to  distinguish  such  a 
ease,  in  principle,  from  one  where  the  transaction  is  directly 
between  the  wrong-doer,  then  knowing  the  danger,  and  the 
party  who  is  injured.  If  any  distinction  is  to  be  made  it 
must  rest  upon  the  grounds  of  expediency,  the  arbitrary 
fixing  of  a  limit  to  the  liability  of  the  wrong-doer;  but  we 
consider  that  in  principle  the  defendant  should  be  held  to  re- 
sponsibility for  an  injury  resulting  proximately,  and  without 
any  intervening  wrongful  agency,  from  its  confessedly  negli- 
gent act,  which  was  such,  as  to  expose  another  to  great  bodily 
harm;  and  that  no  reason  of  policy  forbids  this.  The  author- 
ities which  have  been  cited  we  deem  to  be  sufficient  to  justify 
this  conclusion,  although  it  is  to  be  admitted  that  there  are 
others  tending  to  an  opposite  result. 

Order  affirmed.  

NsoLioBiiai,  LiABmrr  for.  —  A»  to  the  privity  of  coatract  reqaired  to 
■athorixe  »  recovery  for  negligence,  see  notes  to  Peabody  etc  Asi'n  v.  H(ma$' 
man,  33  Am.  Rep.  760,  and  DevUn  ▼.  SmUfi,  42  Am.  Rep.  315-319.  Beeidet 
Mm  eases  oited  in  the  opinion  from  this  series,  Coughiry  v.  Qkbe  Woolen  Co^ 
16  N.  Y.  124»  15  Am.  Rep.  887»  may  be  referred  to.  There  a  mill-owner,  who 
eontmcted  for  the  addition  of  a  cornice  to  his  mill,  and  agreed  to  furnish  al 
his  own  ooet  the  neoessary  scaffolding,  was  held  liable  for  the  death  of  the 
oontractor't  servant,  oaosed  by  the  fall  of  the  scaffolding.  The  class  of  caseo 
to  which  tho  principal  one  belongs  may  perhaps  be  referred  to  the  oompr^ 
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hmshrt  doeMM  aanonnoed  in  Swemg  ▼.  Old  Oolamif  etc  A  R,  (h.^  10  AHab, 
t88^  87  Am.  Dm.  M4,  when  it  wm  laid  down  fthat  if  %  panoii  nadertakai  to 
do  an  Ml  or  dioohargo  »  dnty  by  whioh  tho  oondnet  of  othors  may  properly 
bo  rognUtod  and  goromod,  be  is  bound  to  perform  it  in  raoh  a  ninnner  that 
tboio  who  aro  rigfatfnUy  lad  to  a  oooim  of  oondoct  or  aetioii»  on  the  UdA 
that  the  aot  or  dnty  will  bo  properly  performed,  ahall  not  anffhr  loser  nguy 
by  reaeottof  JuenegUgMoei 


Emmebt  v.  Thompson. 

[tf  MnoawTA,  888.] 

SvBBOOATiOH  n  WOT  FouNDKD  iTPoiT  CoNTRAOT,  bat  Is  a  oreatloB  of  equity 
existing  solely  for  aocompliahing  the  ends  of  substantial  jnstice,  and 
being  controlled  by  equitable  prinoiples,  will  be  entertained  only  when 
there  ii  an  equity  to  inroke  and  no  innooent  pereon  will  be  injured. 

SvBBOOATiON  TO  DisoBAROSD  Sbourrim.  — One  who  lends  money  for  the 
express  purpose  of  taking  up  and  discharging  liens  upon  resl  property, 
and  who  discharges  thoM  liens  at  the  request  of  the  debtor,  expecting 
that  his  securities  will  of  reciwd  take  the  plaoe  of  that  whioh  he  dis- 
eharged,  ii  not  a  ▼olunteer,  stranger,  nor  intenneddler»  and  therefora^ 
if  justice  requires  i^  may  be  subrogated  to  the  lien  thus  discharged  and 
allowed  to  aasert  it^  as  where  he  discharges  liens  in  the  belief  that  none 
other  exist  against  the  property,  and  afterwards  learns  of  liens  snbor^ 
dinate  to  thoM  discharged  whioh  are  attempted  to  be  asserted  against 
him  ss  having  priority  to  the  lien  taken  by  him  upon  the  same  property 
to  sscure  his  advanoes.  Hor  will  the  fact  that  the  lien  d  which  be  was 
ignorant  was  of  record,  defeat  his  claim  for  relief. 

MoBTOAOXs,  MiSTAKB  IK  DisoHAROiNO  ov  RxooRD,  —  It  Is  a  oommou 
thing  for  courts  of  equity  to  relieve  parties  who  have  by  mistake  dis- 
eharged  mortgages  upon  record,  and  to  fully  protect  them  from  the 
consequence  of  their  acts  when  such  relief  will  not  resnlt  prejudicially 
to  third  or  innocent  persons. 

Action  by  Joseph  Emrnert  to  foreclose  a  mortgage  made  in 
favor  of  H.  L.  Emrnert  npon  the  northeast  quarter  of  section 
14  and  the  west  half  of  the  southwest  quarter  of  section  13  in 
the  same  township.  B.  A.  Corn  well,  being  made  a  party  de- 
fendant under  the  allegation  that  he  was  a  subsequent  encum- 
brancer, answered,  alleging  that  in  January,  1888,  he  loaned 
the  mortgagor  eighteen  hundred  dollars,  secured  by  a  mort- 
gage on  the  same  land;  that  out  of  the  moneys  so  loaned  he, 
at  the  request  of  the  mortgagor,  paid  off  and  caused  to  be 
discharged  certain  encumbrances  then  existing  on  the  same 
land  and  entitled  to  priority  over  the  plaintiff's  mortgage;  that 
at  the  time  of  the  loan  the  mortgagor  represented  that  there 
were  no  encumbrances  upon  the  land  other  than  those  which 
Comwell  discharged,  and  that  Gornwell  believed  this  and  did 
not  hear  of  the  mortgage  now  in  suit  until  February,  1890; 
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that  the  mortgagor  was  insolvent  and  the  land  mortgaged 
not  worth  more  than  three  thousand  two  hundreJ  dollars. 
This  defendant  therefore  asked  that  he  be  subrogated  to  the 
seourities  which  he  had  thus  discharged,  and  that  out  of  the 
proceeds  of  the  mortgaged  property  he  be  first  paid  the  sums 
paid  by  him.  The  allegations  of  the  defendant  Cornwell  were 
found  to  be  true  and  the  court  granted  him  the  relief  which 
he  asked,  and  thereupon  the  plaintiflf  appealed. 

Daniel  Rohrer^  for  the  appellant. 

Warner^  Richardioi^f  and  Lawrence^  and  Qeo.  W.  Wikofif  for 
the  respondent 

Colons,  J.  When  the  loan  of  money  was  made  by  defend* 
ant  Cornwell  to  defendant  Marr,  to  secure  which,  as  agreed 
upon,  the  latter  mortgaged  his  entire  farm,  consisting  of  two 
hundred  and  forty  acres,  it  was  for  the  stipulated  purpose  of 
relieving  one  tract  (one  hundred  and  sixty  acres)  from  the 
trust  deed  held  by  Ormsby,  the  balance  (eighty  acres)  from 
the  Hayes  mortgage,  and  the  entire  farm  from  delinquent 
taxes.  The  trust  deed,  the  mortgage  last  referred  to,  and  the 
taxes  were  represented  to  be,  and  in  fact  were,  first  liens  upon 
the  premises;  and  Cornwell  believed,  and  it  was  implied 
from  what  Marr  stated  when  applying  for  the  loan,  there 
were  no  other  encumbrances,  and  that,  with  these  paid  off  and 
discharged,  his  mortgage  would  take  their  place  and  become 
.  the  first  and  only  charge  upon  the  property.  The  taxes  and 
the  amounts  due  on  the  encumbrances,  aggregating  $1,434.82, 
were  paid  out  of  the  proceeds  of  the  loan,  in  accordance  with 
the  agreement  under  which  it  was  made.  Proper  releases  and 
discharges  were  procured  and  at  once  recorded,  in  the  mis- 
taken belief  on  the  part  of  Cornwell  and  the  agents  who  trans- 
acted the  business,  that  there  was  no  other  or  prior  charge 
upon  the  premises.  For  some  time  thereafter  they  remained 
in  ignorance  of  the  fact  that  plaintiff's  mortgage  was  in  ex- 
istence and  of  record  when  the  one  in  question  was  executed, 
and  by  their  acts  had  of  record  become  the  senior  lien.  As 
Marr  was  and  is  insolvent,  and  the  plaintiff's  mortgage,  with 
costs  and  disbursements  of  foreclosure,  now  exceeds  in  amount 
the  value  of  the  farm  as  found  by  the  trial  court,  the  serious- 
ness of  the  situation  is  quite  apparent  The  court  below  sub- 
ordinated the  plaintiff's  claim  to  that  of  defendant  Cornwell, 
to  the  extent  of  the  payments  made  for  taxes  and  to  satisfy 
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and  extingoiflh  the  enctimbranoefl,  reinstating  the  liens  in 
effect,  and  its  right  and  power  so  to  do  is  the  principal  qaes- 
tion  now  before  ns. 

It  has  been  well  said  that  the  doctrine  of  subrogation  has 
been  steadily  growing  and  expanding  in  importance,  and  be- 
ooming  more  general  in  its  application  to  various  subjects  and 
classes  of  persons.  It  is  not  founded  upon  contract,  but  is  the 
creation  of  equity — is  enforced  solely  for  accomplishing  the 
ends  of  substantial  justice;  and,  being  administered  upon 
equitable  principles,  it  is  only  when  an  applicant  has  an  equity 
to  invoke,  and  where  innocent  persons  will  not  be  injured, 
that  a  court  can  interfere.  It  is  a  mode  which  equity  adopts 
to  compel  the  ultimate  payment  of  a  debt  by  one  who  in  jus- 
tice and  good  conscience  ought  to  pay  it,  and  is  not  depend- 
ant upon  contract,  privity,  or  strict  suretyship:  Stevens  y. 
Ooodenough,  26  Vt  676;  Hamsberger  v.  Yancey^  83  Gratt  527; 
Smith  V.  Foran,  43  Conn.  244;  21  Am.  Rep.  647.  That  in  this 
way  a  court,  under  a  great  variety  of  circumstances,  may 
relieve  one  who  has  acted  under  a  justifiable  or  excusable 
mistake  of  fact,  is  readily  conceded  by  appellant;  but  he  in- 
vokes and  seeks  to  have  applied  to  respondent's  case  the  gen- 
eral rule  that  the  doctrine  of  subrogation  will  not  be  exercised 
in  favor  of  a  volunteer  or  a  stranger  who  officiously  inter- 
meddles, such  as  a  person  who  pays  without  any  obligation 
so  to  do,  or  one  who,  without  any  interest  to  protect,  liqui- 
dates the  debt  of  another.  There  are  a  very  respectable  num- 
ber of  cases,  several  having  been  cited,  in  which  relief  has 
been  refused  under  circumstances  precisely  like  those  now 
before  us,  where  one  who  has  loaned  and  used  his  money  in 
good  faith,  and  for  the  express  purpose  of  relieving  a  debtor 
from  a  pressing  obligation,  and  his  real  property  from  a 
specific  lien  for  the  amount  of  the  same,  under  a  genuine  but 
excusable  misapprehension  as  to  the  rank  and  position  of  se- 
curity taken  by  him  on  the  same  property,  has  been  treated 
and  characterized  as  a  volunteer,  a  stranger,  and  an  officious 
intermeddler,  and  denied  the  rights  of  an  equitable  assignee* 
But  of  late  years,  with  the  development  of  the  principles  on 
which  the  doctrine  is  founded,  the  courts  have  been  taking  a 
broader  and  more  commendable  view  of  the  situation  of  such 
a  party,  and  at  this  time  very  little  is  left  of  the  views  ex- 
pressed in  the  earlier  cases.  The  better  opinion  now  is  that 
one  who  loans  his  money  upon  real-estate  security  for  the  ex- 
|ires8  purpose  of  taking  up  and  discharging  liens  or  encum* 
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brances  on  the  same  property  has  thus  paid  the  debt  at  the 
instance,  request,  and  solicitation  of  the  debtor,  expecting  and 
believing  in  good  faith  that  his  security  will  of  record  be 
substituted  in  fact  in  place  of  that  which  he  discharges,  is 
neither  a  volunteer,  stranger,  nor  intermeddler,  nor  is  the  debt, 
lien,  or  encumbrance  regarded  as  extinguished/if  justice  re- 
quires that  it  should  be  kept  alive  for  the  benefit  of  the  person 
advancing  the  money,  who  thereby  becomes  the  creditor.  Of 
the  many  authorities  on  this,  we  cite:  Trades^nen^z  Building  and 
Loan  Ass^n  v.  Thompson^  82  N.  J.  Eq.  183;  Qan»  v.  Thieme,  98 
N.  Y.  225;  Sidener  v.  Pavey^  77  Ind.  241 ;  McKemie  v.  McKemie^ 
62  Vt  271;  Cohh  v.  Dyer,  69  Me.  494;  Levy  v.  Martin,  48  Wis. 
198;  Detroit  etc.  Inn.  Co,  v.  AspinaU,  48  Mich.  238;  Crippen  v. 
Chappel,  35  Kan.  496;  67  Am.  Rep.  187;  3  Pomeroy's  Eq.  Jur., 
sec.  1212;  Harrison  on  Subrogation,  sees.  811,  816;  Dixon  on 
Subrogation,  165. 

It  is  contended  by  appellant  that  Cornwell  must,  under  the 
circumstances,  be  declared  culpably  negligent  when  taking 
his  security  and  discharging  of  record  the  Ormsbyand  Hayes 
liens;  and,  further,  that  as  the  plaintiff's  mortgage  was  then 
of  record,  he  had  notice  of  it,  in  contemplation  of  law,  and 
could  not  have  been  misled  or  mistaken.  Marr's  application 
for  a  loan  was  for  the  avowed  purpose  of  taking  up  and  dis- 
charging the  Ormsby  and  Hayes  liens,  and  was  well  calculated 
to  convey  tlie  impression  that  these  were  the  only  encum- 
brances. He  intentionally  or  otherwise  concealed  the  truth, 
omitting  to  state  the  existence  of  a  junior  encumbrance  in  a 
large  amount,  a  knowledge  of  which  would  have  ended  at 
once  all  negotiations  with  Cornwell's  agents.  It  was  mislead- 
ing, and  the  persons  last  named  were  not  negligent  because 
ffaey,  to  some  extent,  relied  upon  and  were  misled  by  it.  See 
NeweU  v.  Randall,  82  Minn.  171;  50  Am.  Rep.  562. 

It  is  a  common  thing  for  courts  of  equity  to  relieve  parties 
who  have  by  mistake  discharged  mortgages  upon  the  record, 
and  to  fully  protect  them  from  the  consequences  of  their  acts, 
when  Buoh  relief  will  not  result  prejudicially  to  third  or  inno- 
cent persons:  Qerdine  v.  Menage,  41  Minn.  417.  Paraphrasing 
■lightly  a  remark  made  in  the  opinion  therein,  it  may  be  said 
that,  considering  this  case  as  it  stands  between  the  appellant 
and  respondeat  Cornwell,  it  is  obvious  that  it  would  l)e  most 
mjust  and  inequitable  not  to  place  the  parties  in  statu  qu& 
with  Tespeot  to  tiie  amounts  paid  out  upon  liens  which  were 
■Vperior  tc  ifliat  held  by  plaintiff,  bow  being  fcTeolo0ed«    It  is 
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troe  that  at  the  oataet  the  mistake  grew  out  of  an  enx^  in  the 
abstract  books  kept  by  Cornwell's  agents;  but  later,  when  ex* 
amining  the  records  in  the  oflSce  of  the  register  of  deeds,  the 
error  was  unnotioed  and  the  mistake  undiscovered.  It  was  a 
mistake  of  fact,  and  in  our  judgment,  not  of  such  a  character 
as  to  bar  the*  respondents'  claim  to  equitable  relief.  That  in 
a  proper  case  of  mistake  of  fact  such  relief  may  be  afforded, 
notwithstanding  the  intervening  mortgage  was  of  record  when 
the  error  was  committed,  is  well  settled:  OeSb  y.  Reynolds^  85 
Minn.  831.  Cornwell  misunderstood  and  was  justifiably  igno- 
rant  of  the  facts,  and  acted  through  his  agents  upon  the 
assumption  that  he  and  they  knew  the  true  state  of  the  title 
when  the  liens  which  his  money  had  discharged  were  satisfied 
of  record,  and  plaintiff's  mortgage  advanced  to  the  position 
of  the  senior  encumbrance,  without  a  single  act  of  his,  and  to 
the  very  great  detriment  of  the  person  who  had  brought  it 
about  The  court  was  right  in  applying  the  principle  of  sub- 
rogation, or  "  equitable  assignment,"  as  it  is  frequently  called. 

Judgment  was  entered  below,  directing  that  the  premises 
be  sold,  on  foreclosure  of  plaintiff's  mortgage,  as  one  farm; 
and  that  out  of  the  net  proceeds  there  be  first  paid  to  re- 
spondent Cornwell  the  sums  of  money  which  he  paid  out  as 
taxes,  and  to  take  up  and  satisfy  the  encumbrances  before 
mentioned.  The  appellant's  counsel  distinctly  approves  that 
part  of  the  judgment  which  requires  a  sale  of  the  premises  as 
an  entirety,  but  makes  the  point,  in  case  we  aflSrm  the  action 
of  the  trial  court  on  the  main  question,  that  the  farm  should 
have  been  sold  subject  to  the  subrogator's  lien  for  a  specific 
sum  on  the  160,  and  for  another  specific  sum  on  the  80-acre 
tract,  and  thus  there  would  have  been  avoided  the  possibility, 
which  he  now  suggests,  of  having  shifted  over  upon  one  of 
these  facts,  to  some  extent,  a  burden  which  ought  to  wholly 
rest  upon  the  other. 

It  is  evident  from  the  record  that  the  attention  of  the  trial 
court  was  not  called  to  this  point,  and  hence  the  order  that 
the  sale  be  of  the  whole  as  one  body  of  land;  but  we  are  un- 
able to  see  how  the  result  now  suggested  by  counsel  would 
have  been  avoided  by  the  adoption  of  his  plan  without  selling 
the  tracts  separately,  keeping  the  funds  derived  from  each 
distinct,  and  applying  the  same  to  the  liquidation  of  the  liens 
so  far  as  they  might  go.  Counsel  does  not  contend  that  the 
two  tracts  of  land  should  have  been  sold  separately,  bat^  ai 
before  stated,  indorses  the  judgment  directing  a  sale  #ii  moiSSi 
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He  to  oonclnded  on  fhit  point  by  his  poeition  m  to  the  maa< 
ner  of  sale. 

Judgment  affirmed. 

SuBBOoATioir  — UPQir  WBAT  FouHDBD.  —  Hi*  dootiiiM  of  mbrogfttUm  ii 
ftmaded  on  th«  principles  of  cqaitj  and  does  not  grow  onl  of  th«  oontnet 
nUtion:  8paukUng  t.  Harvey,  129  Ind.  106;  28  Am.  St.  Rep.  176^  and  nota 
with  tho  eaaea  discussing  this  snbjoot  ooUsctsd. 

SuBBooATiOH  TO  DuoHABoaD  LiSHa.  —  WhsTtt  a  dsbtor  by  false  represen* 
tatioas  indnoes  a  person  to  advance  money  to  paj  off  liens  on  the  debtor's 
property  and  to  redeem  the  property  from  ezecntion  sale,  snob  person  will, 
as  againat  tbe  debtor,  be  subrogated  to  the  rights  of  the  persons  whosa  liana 
his  moaey  discharged:  Backer  t.  Pyne,  130  Ind.  288;  80  Am.  81  Bep.  281, 
and  note;  TVxos  Laiid  eie,  (Jo.  t.  Slaioek,  76  Tex.  85. 

MoRTOAGia — DiscHABom  ov  BT  MuTAUL — Reliif  A0AIN8T:  See  ez4 
tended  aote  to  Toung  r.  Shmert  ft  Am.  81  Bep.  703-708^  whare  tha  snbjeot 
is  folly  diaoaased. 
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[40  ICnnmorA,  41X] 

BaiL  pBomBTT,  What  la.  ^Fbuctub  Naturalib  in  which  are  inolnded 
liiti  truit  of  trees,  perennial  bushes,  and  grasses  growing  from  perennial 
roots  are,  while  unseyered  from  the  soil,  considered  as  pertaining  to  it 
and  a  part  of  the  realty.  If  a  tree,  bush,  or  vine  is  one  which  requires 
to  be  planted  but  once,  and  will  then  bear  successiTs  crops  for  years,  it 
and  its  products  cannot  be  regarded  as  emblements  though  the  manur- 
anee  and  labor  of  the  owner  aid  their  growth  and  production. 

BxnCUTION,   WHAT  SVBJXCT  TO.  —  BLAGKBmBBHa  OrOWINO  ON  BU8HB8  BTS 

not  snbjeot  to  ezecntion  aa  personal  property,  though  a  statute  of  tha 
state  authoriasa  the  la^y  of  the  writ  upon  nnharvested  crops. 

Action  to  recover  possesgion  of  certain  unpicked  black- 
berries. The  plaintiff's  title  was  founded  upon  a  sheriff's 
Bale  made  upon  the  theory  that  the  berries,  though  still  upon 
the  vines,  were  personal  property  and  subject  to  sale  as  such. 
The  bushes  upon  which  the  berries  grew  were  planted  some 
four  years  before  the  levy  and  sale,  and  the  land  upon  which 
they  were  so  planted  was  a  part  of  the  defendant's  homestead. 
The  bushes  were  in  rows  five  feet  apart  and  were  cultivated 
and  hoed  in  the  same  manner  as  corn.  The  trial  court,  on 
the  defendant's  motion,  directed  a  verdict  and  judgment  to 
bo  entered  in  his  flavor  and  the  plaintiff  thereupon  appealed. 

8.  T.  Litiletonj  for  the  appellant 

Sdb$H  Ibfior  omd  BamM/AjMrd^  for  the  respondent 
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a. 


MiTCHKix,  J.  At  common  law  tboM  products  of  the  earih 
which  are  annual,  and  are  raised  by  yearly  manurance  and 
labor,  and  essentially  owe  their  annual  existence  to  the  culti- 
▼ation  by  man,  termed  *' emblements,"  and  sometimes  ^^frucius 
industriales,**  were,  even  while  still  annexed  to  the  soil,  treated 
as  chattels,  with  the  usual  incidents  thereof  as  to  seizure  on 
attachment  during  the  owner's  life,  and  transmission  after 
his  death. 

This  class  included  grain,  garden  vegetables,  and  the  like. 
On  the  other  hand,  the  fruit  of  trees,  perennial  bushes,  and 
grasses  growing  from  perennial  roots,  and  called,  by  way  of 
contradistinction,  ^^fructiu  naturalesj**  were,  while  unsevered 
from  the  soil,  considered  as  pertaining  to  the  realty,  and  as 
SQch  passed  to  the  heir  at  the  death  of  the  owner,  and  were 
not  subject  to  attachment  during  his  life:  4  Kent's  Com.,  p. 
•78;  4  Bacon's  Abridgment,  372,  tit.  "Emblements";  Free- 
man on  Executions,  sec.  113;  1  Schouler  on  Personal  Pro|>- 
erty,  sec.  100  et  seq.;  State  ▼.  Gemmill,  1  Houst  9;  Craddock 
V.  Riddlesbarger^  2  Dana,  205;  4  Am.  &  Eng.  Ency.  of  Law,  tit 
"Crops";  RodweU  v.  PhiUipa,  9  Mees.  &  W.  501. 

A  possible  exception  to  this  classification  is  the  case  of  hops 
on  the  vines,  which  have  been  held  to  be  personal  chattels 
and  subject  to  sale  as  such.  The  ground  upon  which  this 
seems  to  be  held  is,  that  although  the  roots  of  hops  are  per- 
ennial, the  vines  die  yearly,  and  the  crop  from  the  new  vines 
is  wholly  or  mainly  dependent  upon  annual  cultivation.  The 
decisions  upon  that  question,  however,  seem  to  be  all  based 
upon  the  old  case  of  Latham  v.  Atwoodj  Cro.  Gar.  515.  See 
Frank  v.  Harringtonj  36  Barb.  415. 

It  is  sometimes  stated  that  the  test  whether  the  unsevered 
product  of  the  soil  is  an  emblement,  and  as  such  personal 
property,  is  whether  it  is  produced  chiefly  by  the  mannrance 
and  industry  of  the  owner;  but  while  this  test  is  correct  as 
&r  as  it  goes,  it  is  incomplete.  Under  modem  improved 
methods  all  fruits  are  cultivated,  the  quality  and  quantity  of 
the  yield  depending  more  or  less  upon  the  annual  expenditure 
of  labor  upon  the  trees,  bushes,  or  vines;  but  it  has  never 
been  held  that  fruit  growing  upon  cultivated  trees  was  subject 
to  levy  as  personal  property.  No  doubt  all  emblements  are 
produced  by  the  manurance  and  labor  of  the  owner,  and  are 
called  ^^fraetua  tndiMfriaZes"  for  that  reason;  but  the  manner 
as  well  as  purpose  of  planting  is  an  essential  element  to  bo 
taken  into  oonsideration.    If  the  purpose  of  planting  is  Jiot 
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the  pernoanent  enhancement  of  the  land  itaelf,  bttt  merely  to 
■eoore  »  aingle  cropi  which  is  to  be  the  sole  return  for  the 
labor  azpendedy  the  product  would  naturally  fall  under  the 
head  of  "emblements.''  On  the  other  hand,  if  the  tree,  bush, 
or  vine  is  one  which  requires  to  be  planted  but  once,  and  will 
then  bear  successive  crops  for  years,  the  planting  would  be 
naturally  calculated  to  permanently  enhance  the  value  of  the 
land  itself,  and  the  product  of  any  one  year  could  not  be  said 
to  essentially  owe  its  existence  to  labor  expended  during  that 
year;  and  hence  it  would  be  classed  among  "/rucfuf  ncUurtdeM^" 
and  therightof  emblements  would  not  attach:  Darlington  on 
Personal  Property,  26. 

This  classification  is,  of  course,  more  or  less  arbitrary,  but 
it  is  the  one  uniformly  adopted  by  the  courts,  unless  hops  be 
an  exception,  and  it  is  the  only  one  which  will  furnish  a  defi- 
nite and  exact  rule.  Blackberry  bushes  are  perennial,  and 
when  planted  once  yield  successive  crops.  They  grow  wild, 
but,  like  every  other  kind  of  fruit  or  berry,  are  improved  by 
cnltivation.  The  quantity  and  quality  of  the  yield  is  largely 
dependent  upon  the  amount  of  annual  care  expended  upon 
them,  but  the  difference  in  that  respect  between  them  and 
other  fruits  is  only  one  of  degree. 

It  seems  to  us  quite  clear  that  at  common  law  such  berries, 
while  growing  upon  the  bushes,  were  not  subject  to  levy  on 
execution  as  personal  property,  and  we  have  no  statute  chan- 
ging the  rule.  Evidently  the  main  purpose  of  1878  Gen« 
Stats.,  c.  66,  sec.  815,  was,  while  permitting  immature  grow- 
ing crops  to  be  levied  on,  to  prohibit  their  sale  until  they  were 
ripe  and  fit  to  be  harvested. 

The  word  ''crops"  had,  long  before  this  statute,  acquired  in 
law  a  meaning  synonymoua  with  or  equivalent  to  the  com- 
mon-law term  "emblements,''  and  neither  of  them  included 
fruits  or  perennial  trees  or  shrubs,  and  it  is  to  be  presumed 
that  the  term  "orops"  is  used  in  the  statute  in  this  same 
sense.  The  only  change  effected  by  the  statute  as  to  the 
kinds  of  products  of  the  earth  which  may  be  levied  on  while 
still  attached  to  the  soil  is,  perhaps,  to  include  perrennial 
(Crasses.  As  we  are  of  opinion  that  these  berries,  while  grow- 
ing on  the  boshes,  were  not  subject  to  levy  as  personal  prop-^ 
erty,  it  becomes  unnecessary  to  consider  any  other  question 
in  the  case. 

To  prevent*  misapprehension  hereafter,  it  may  be  well,  how- 
ever, to  say  with  refarence  to  the  question  whether  crops 
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growing  upon  a  homestead  under  the  ttatates  of  the  state  are 
Bubjeot  to  leyy,  or  whether  their  eeizure  would  be  an  interfer- 
ence with  the  beneficial  nee  and  control  of  the  homestead  hj 
the  debtor,  that  it  is  not  determined,  as  counsel  for  appellant 
assnmeSi  by  the  case  of  Erickson  t.  Paterson^  47  Minn.  525^ 
In  that  case  the  grain  grew  upon  land  entered  nnder  the 
United  States  homestead  law,  bj  the  provisions  of  which  the 
land  was  not  liable  for  debts  contracted  prior  to  the  isauing 
of  the  patent,  the  exemption  not  being  at  all  dependent  apon 
occupany  and  use  as  a  home. 

Hence  that  case  would  not  necessarily  control  the  queetion 
discussed  in  the  present  case. 

Judgment  affirmed. 

Rial  PKonaiT— What  n.— VegwlAlila  piodnotioog  growing  on  bad 
ar«  a  paroel  of  it,  Imt  on  Mrenmoo  beoomo  mora  ohattda  belonging  to  tbt 
owner  of  the  inheritnnoe^  nnlew  eoTored  mad  remorod  nt  the  aame  time,  when 
they  are  regarded  ae  part  of  the  land:  Ooomb$  t.  Jordam^  S  Bland's  Ch.  2S4; 
22  Am.  Dee.  28S. 

BxiouTiON  —  What  Svbjbot  tou  —Growing  orope,  when  frwdbu  mim^ 
Urkilu  are  pereonal  property  and  ae  ivoh  are  enbjeot  to  ezeention:  Afaeunii 
T.  T^bmpeon,  S5  Tenn.  720;  4  Am.  81  Rep.  S07,  and  note;  note  to  BarrtU 
T.  Ohouit  12  Am.  St.  Rep.  SSC  At  to  what  growths  or  eropt  are  rabjeot  to 
ezeoation  ae  peieonalty :  See  extended  note  to  Norrk  t.  Wataomt  65  Am.  Dec. 
161.  Standing  gram  ia  not  enbjeot  to  exeontion:  Bogv  t.  MUkiU^  69  K.  H. 
201 ;  47  Am.  Repw  192,  bnt  growing  eom  is  a  ohattel  and  snbjeot  to  ezocn* 
tion:  Thompmm  t.  Oraiffm^U^  4  &  Mon.  991;  41  Am.  Deo.  240||  aad  note; 
Whippk  T.  rwd,  8  Johns.  418;  9  Am.  Deo.  442.  Growing  fmits  and  erops 
might  be  sold  nnder  tkJLflu  at  oommon  laws  Cbomfts  t.  /«tifl%  9  BUad*s  Gh. 
284;  22  Am.  Dee.  239. 


Allbn  V.  Ambbioav  Building  and  Loan  Abs'n. 

(«lCiinaBOfA,Hi.] 

ObfEPoaATioifa  — -Thb  WaovarvL  avd  IsmHoirLAa  Sius  ov  nn  Stock  of 
a  stookholder  made  by  a  oorporation  is  aoonrenloa  hf  it  oCtaoh  stook 
for  whioh  an  aotion  ean  be  snstained  sgainst  it  by  the  owner,  though  if 
he  had  elected  to  do  so^  he  might  hare  treated  snoh'lefy  as  inTslid,  and. 
by  paying  the  does  for  whioh  the  stook  was  irregnlarly  eold,  haTe  rein* 
stated  himself  as  a  stookholder  as  oompletely  as  if  the  pretended  sale 
had  not  been  made. 

OoaroBATioiis— Stooe,  lBmMini.Am  Sals  ov,  whhh  hot  BAnimx  — The 
receipt  by  stockholders  of  the  snrplns  resulting  from  an  irrsgnlar  and 
invalid  sale  of  their  stook  made  by  the  oorporatioo,  does  not  intif y  snch 
sale  and  estop  them  from  maintaining  aa  aetftoH  for  ma^nakm,  if  at  the 
tfane  of  sneh  reoetpt»  they  did  not  know  that  the  sale  had  Uitm  oo» 
dneted  inegnlarly  and  with  sneh  lailnrs  to  obasrre  the  Vr  l*vs  sad 
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r«le0  of  law  npon  the  siibjaot  that  it  wm  invalid.  Th«  ftookfaoldera,  it 
tfaay  liad  no  noiioe  of  any  irregalaritiea,  wero  not  nndor  obligation, 
before  acoeptiog  the  rarploi  proceeds,  to  ioTettigate  the  prooeedingi 
cnlminating  in  the  alleged  nle^  to  ascertain  whether  they  were  regular 
and  Talid.  They  had  the  right  to  aet  on  the  preeumption  that  the  cor- 
poration andite  offioen  had  properly  performed  their  dntieai  Kor  were 
the  stookholders  bound  to  retnm  the  tams  receiTod  before  oommencing 
aotioa  against  the  oorporation  for  the  oonrenion  of  their  stoek* 

Action  against  a  oorporation  to  recover  the  value  of  shares 
of  stock  sold  by  it  and  which  at  the  time  of  the  sale  belonged 
to  plaintiff  and  his  assignors.  While  he  and  they  were  in 
default  in  the  payment  of  their  dues,  the  corporation  sold  their 
stock  at  auction  without  giving  any  notice  of  the  sale  to  the 
stockholders  or  otherwise.  The  by-laws  required  notice  of  all 
intended  sales  of  stock  to  be  mailed  to  the  owner  thereof  at 
least  ten  days  before  the  date  of  the  sale.  The  trial  court 
decided  that  those  of  the  stockholders  who  had  received  the 
surplus  proceeds  of  the  sale,  as  stated  in  the  opinion  of  the 
ooart,  had  thereby  ratified  such  sales,  and  therefore  that  there 
could  be  no  recovery  on  their  account,  but  that  the  rule  was 
otherwise  with  respect  to  those  who  had  refused  to  receive  or 
retain  such  surplus. 

Lu$kf  Bunn  and  HadUy^  for  the  appellants 

Rea  and  Hubaehek  and  Oha$,  M.  Cooley^  for  the  respondent. 

Collins,  J.  It  was  held  by  the  court  below,  and  stands 
undisputed  here,  that  the  sales  of  stock  then  owned  by  plain* 
tiff's  assignors  in  defendant  corporation  were  unlawful  and 
indefensible,  because  the  power  to  sell  was  improperly  and 
defectively  exercised.  A  by-law  of  defendant  association,  also 
made  one  of  the  terms  and  conditions  of  the  stock  certificates, 
as  the  same  were  printed  and  issued,  requiring  and  providing 
for  a  sale  of  public  auction,  in  case  of  a  failure  to  meet  the 
prescribed  monthly  payments  for  a  period  of  six  months,  was 
ignored  and  disregarded,  to  the  extent  that  the  sale  was  in 
the  directors'  room  in  the  oflSces  of  the  corporation,  and  no 
open,  public,  or  general  notice  of  the  same  was  ever  given. 
By  the  same  by-law  it  was  also  provided  that  whenever  any 
stock  was  to  be  sold  for  arrearages  in  the  monthly  payments, 
a  notice  should  be  mailed  to  the  owner  of  the  stock  ten  days, 
at  least,  before  the  day  of  sale,  stating  the  time  and  place  of 
such  sale.  This  express  and  important  provision  was  also 
ignored  and  disregarded,  and  the  sales  made  without  any 
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attempt  to  notify  stockholders  in  default,  by  mail  or  in  any 
other  manner.  Hence  the  conclusion  of  the  trial  court  that 
the  sales  were  irregular  and  unlawful.  The  defendant  asso- 
ciation bid  in  all  stock  for  which  no  greater  sum  was  offered 
than  the  amount  due  for  monthly  payments  and  fines,  and, 
under  the  by-laws,  this  amounted  to  a  cancellation  of  the 
stock  thus  sold;  all  money  standing  to  the  credit  thereof,  in 
what  was  styled  the  '^  Loan  Fund,"  and  which  was  five  sixths 
of  the  sums  theretofore  paid  in  by  the  stockholder,  and  aU 
fines,  immediately  becoming  profits  for  remaining  members. 
As  to  this  stock,  it  was  held  below  that  there  still  existed  and 
remained  with  the  derelict  stockholders  the  right  to  make 
payment  to  defendant  association  of  such  sums  of  money  as 
might  be  necessary  to  place  the  stock  in  good  standing,  thus 
reinstating  the  holders  as  completely  as  if  the  pretended  sale 
had  not  been  made;  and  that  without  such  payment  of  ar» 
rearnges,  or  a  tender  of  payment,  followed  by  a  refusal  or 
wrongful  act  of  the  association,  no  action  to  recover  the  stock 
or  its  value  would  lie. 

When  an  amount  was  bid  for  the  stock,  at  the  sale  before 
mentioned,  in  excess  of  the  sums  due  for  monthly  payments 
and  fines,  the  same  was  sold  to  an  individual,  and  thereupon 
it  was  transferred  upon  the  books  of  the  association  to  the 
name  of  the  purchaser.  The  association  then  sent  its  check 
to  the  original  stockholder  by  mail  for  the  amount  of  such 
excess.  These  checks  severally  referred  to  the  number  of  the 
certificate  of  the  stock  sold,  and  purported  to  be  on  account 
of  what  was  due  as  excess  or  surplm  arising  from  a  sale  at 
auction  of  the  stock  of  the  persons  to  whom  the  checks  were 
made  payable.  They  were  received  by  the  proper  parties, 
who  proceeded  to  collect  the  money  thereon,  and  to  retain  the 
same,  with  a  single  exception.  One  stockholder  declined  to 
accept  and  promptly  returned  the  check.  It  was  determined 
below  that,  with  the  exception  mentioned,  the  stockholders 
whose  shares  were  purchased  by  individuals  had  expressly 
ratified  the  sale,  waived  its  irregularities,  and  rendered  it 
valid.  The  right  of  plaintiff,  as  the  assignor  of  these  stock- 
holders, to  recover  as  for  a  conversion  of  the^tock  shares,  was 
denied,  on  the  sole  ground  that  the  sale  and  its  consequenoeSy 
which  under  the  by-laws  was  a  transfer  of  the  stock  to  the 
purchaser  upon  the  defendant's  books,  and  the  total  exclusion 
of  the  original  owner,  had  been  acquiesced  in  and  ratified  by 
such  of  the  stockholders  as  had  received  and  kept  sums  of 
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money  derived  at  a  sale  of  their  stock  for  delinquencies  well 
known  to  them;  and  this  view  was  followed  up  and  em- 
phasized  by  directing  a  recovery  against  the  defendant  to  the 
extent  of  the  value,  at  the  time  of  the  sale,  of  the  shares  held 
by  the  party  who  refused  to  accept  a  check  for  the  alleged 
surplus. 

Thi»  first  inquiry  of  consequence  here  is  as  to  the  rights  of 
the  plaintiff,  solely  as  the  assignor  of  persons  whose  stock  was 
bid  in  by  the  association.  Hia  rights  are  those  of  bis  prede* 
cessors  in  interest,  and  if  an  action  for  the  conversion  of  their 
stock,  or  one  in  the  nature  of  a  special  action  on  the  case  for 
a  wrongful  interference  with  their  rights  as  stockholders^ 
could  have  been  maintained  by  them  after  the  pretended  sale^ 
and  prior  to  the  assignment,  that  remedy  is  the  plaintiff's^ 
and  may  be  exercised  by  him.  His  counsel  do  not  seriously 
contend  that  in  a  case  of  this  character  a  payment  or  tender 
•f  the  delinquent  amounts  could  not  have  been  made,  and  in 
case  of  a  refusal  on  the  part  of  the  association,  an  action  would 
not  lie  to  restore  the  stock  and  its  owner  to  good  standing  in 
that  body;  but  their  contention  is  that  as  the  association  has 
asserted  and  insisted  upon  the  regularity  and  validity  of  the 
sale  of  all  the  stock,  and  that  by  reason  of  the  same  the  title 
has  been  absolutely  divested,  and  the  original  owners  deprived 
of  all  interest  therein,  or  in  the  body  corporate,  they  may 
take  the  latter,  if  they  choose,  upon  the  ground  it  has  elected 
to  occupy,  and  recover  from  it  in  the  same  manner  and  to  ibm 
same  extent  as  if  the  sales  had  been  made  and  the  title  trans- 
ferred upon  the  books  to  a  third  party,  as  was  the  case  with 
reference  to  a  portion  of  the  stock.  This  position  would  be 
unassailable  if  the  property  in  question  was  anything  but 
stock  shares,  and  the  defendant  anybody  but  the  corporation 
issuing  the  same;  and  we  are  unable  to  discover  any  good 
reason  for  saying  that  a  valid  distinction  can  be  made  between 
the  situation  here  and  any  other  in  which  an  agent  or  a 
pledgee  has  improperly  appropriated  his  principal's  property 
to  his  own  use.  The  fact  that  the  right  to  follow  and  recover 
the  property  itself  can  be  exercised  does  not  stand  in  the  way 
of  an  action  to  recover  its  value,  if  the  owner  elects  to  pursue 
that  remedy.  He  may  have  a  choice  of  remedies,  but  we  can- 
not see  why  he  may  not  adopt  the  one  selected  by  plaintiff  as 
to  that  pert  of  the  stock  bid  in  and  appropriated  by  the  asso* 
elation  itself^  if  he  has  that  power  as  to  the  stock  which  i4 
eaused  and  permitted  to  be  bid  in  and  appropriated  by  thirdi 
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parties.  It  is  certainly  immaterial  to  the  corporation  which 
course  is  followed,  for  in  one  case  the  stock  itself  would  be 
recovered,  in  the  other  its  value  only.  When  the  elements 
exist  which  are  essential  to  authorize  or  constitute  an  action 
for  conversion  of  shares  of  stock,  or  one  in  the  nature  of  a 
special  action  on  the  case,  it  must,  on  principle,  be  wholly 
immaterial  who  has  become  the  purchaser  at  a  sale,  or  whether 
it  sold  for  the  amount  due  as  arrearages,  and  for  which  the 
corporation  had  a  lien,  or  for  more  than  that  amount  The 
right  of  action  in  either  case  is  founded  upon  the  fact  that 
there  has  been  a  distinct  act  of  dominion  wrongfully  exercised 
over  the  stockholder's  property,  inconsistent  with  his  right 
and  in  denial  of  it.  The  defendant  practically  deprived  the 
owner  of  his  stock,  and  the  advantages  accruing  from  its 
ownership,  by  bidding  it  in  for  itself.  This  was  an  act  of  in- 
terference, subversive  of  the  right  of  the  stockholder  to  enjoy 
and  control  the  stock,  and  may  be  treated  by  him  as  a  con- 
version of  his  property:  See  Mora  wets  on  Corporations,  sees. 
208,  567;  Cook  on  Stocks  and  Stockholders,  sec.  576;  and  1 
Lawson,  Rights,  Remedies  and  Practice,  sec.  466,  with  the 
cases  cited  on  the  subject. 

Our  next  inquiry  is  in  reference  to  the  claim  that  such  of 
plaintiff's  assignors  as  received  and  cashed  defendant's  checks 
fur  the  excess  or  surplus  must  be  regarded  as  having  acquiesced 
in  and  ratified  the  irregular  sales.  That,  with  knowledge  of 
all  material  facts  as  to  the  irregularities,  these  delinquent 
stockholders  might  acquiesce  in  and  ratify,  and  thereby  estop 
themselves  from  questioning  the  validity  of  the  sales,  is  ad- 
mitted by  appellant's  counsel.  Their  contention  is,  however, 
that  from  the  undisputed  facts  it  clearly  appears  that  the 
stockholders  were  ignorant  of  the  invalid  acts  referred  to«  and 
that  solely  by  reason  of  the  remittances  it  cannot  be  held  that 
the  stockholders  had  constructive  notice  of  the  various  if^ 
regularities  of  which  the  plaintiff  complains,  and  with  this 
notice  accepted  the  defendant's  money.  It  is  true  that  the 
stockholders  knew,  or  should  have  known,  that  they  were  in 
arrears  with  their  monthly  payments,  and  that  by  reason 
thereof  the  right  had  accrued  to  the  association  to  sell  their 
stock.  It  is  also  true  that  when  receiving  the  checks  they 
wer3  informed  of  the  claim  that  this  right  had  been  exercised, 
and  sales  made,  by  means  of  which  their  stock  had  been  dis- 
posed of  by  the  corporation,  and  they,  as  stockholders,  had 
been  ousted  from  membership  therein;   and  they  were  also 
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•ware  of  the  fact  that  no  notice  had  been  received  by  them  of 
the  time  and  place  of  sale,  as  provided  for  in  the  by-laws^ 
through  the  maili  or  otherwise.  But  there  waa  nothing  in 
this  which  suggested  that  the  association  had  totally  failed 
to  obeenre  the  rery  wholesome  and  essential  requirements  of 
the  by-laws  when  the  power  to  sell  was  exercised.  The  very 
natural  presumption  in  such  a  case  would  be  that  the  oflScere 
of  the  corporation  had  properly  performed  their  duty,  and  had 
conducted  a  public  competitive  sale  in  a  place  and  in  such  a 
manner  as  would  attract  attention,  and  tend  to  promote  com- 
petition; in  a  word,  that  the  stock  had  not  been  sold  in  pri- 
vaoy,  but  at  public  auction.  On  this  presumption  the  owners 
had  a  right  to  rely  until  the  material  facts  which  overthrew  it 
came  to  their  knowledge.  The  court  below  was  in  error  when 
saying,  as  it  did  in  substance,  that  it  was  incumbent  upon 
the  stockholders,  knowing  when  they  appropriated  the  pro- 
ceeds of  the  checks  that  the  prescribed  notice  to  which  they 
were  entitled  had  not  come  to  their  hands,  to  forthwith  in- 
quire into  the  manner  and  regularity  of  the  sale;  and  that 
neglect  and  omission  to  make  further  inquiry  amounted  to  a 
ratification  of  the  same.  The  reception  of  these  checks,  with 
the  knowledge  before  mentioned,  did  not  impose  the  duty 
upon  the  stockholders  of  promptly  investigating  the  proceed- 
ings  of  the  defendant's  oflBcers,  when  pretending  to  satisfy  its 
liens  upon  the  stock  for  arrearages  and  fines,  nor  can  their 
acquiescence  and  ratification  of  the  omissions  and  irregulari- 
ties be  presumed  from  the  bare  fact  that  they  received  and 
retained  the  money:  C<mb$  v.  Scott^  12  Allen,  496;  Story  on 
Agency,  sec.  239,  note. 

All  this  was  done  when  there  were  no  circumstances  in  the 
possession  of  the  stockholders  which  would  excite  suspicion 
or  suggest  investigation,  and  when  they  were  in  ignorance  of 
the  material  facts,  knowledge  of  which  was  essential  to  a 
ratification.  The  trial  court  erred  when  it  declared  that  if 
the  stockholders  chose  to  treat  the. sale  as  valid,  and  to  make 
no  inquiries  when  receiving  their  checks,  there  was  a  ratifica- 
tion which  would  bind  them  in  the  absence  of  active  conceal* 
ment,  misrepresentation,  or  artifice  on  the  part  of  the 
association,  calculated  to  deceive  them  and  prevent  scrutiny; 
and,  as  before  intimated,  it  was  error  to  hold  that  an  action 
of  the  oharacter  of  the  present  one  could  not  be  maintained 
■s  to  the  stock  which  was  bid  in,  purchased  in  effect  by  the  de- 
indaDt  itsel£    The  remedies  are  cumulative  in  such  caseSi 
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By  the  counsel  for  respondent  it  has  been  argaed  that  npoa 
discovering  the  unlawfuhiess  of  the  sales,  it  was  incumbent 
upon  the  stockholders  or  the  plaintiff  to  promptly  disaffirm, 
by  returning,  or  offering  to  return,  the  defendant's  money 
paid  over  as  alleged  surplus,  and  that  its  retention,  aft^ 
learning  the  facts,  amounted  to  a  ratification.  Retaining  the 
money  in  silence  and  without  objection  for  an  unreasonable 
length  of  time,  with  knowledge  of  the  material  facts,  might 
be  regarded  as  a  ratification  by  acquiescence;  but  this  was  a 
transaction  between  parties  standing  as  to  the  stock  to  be 
sold  for  delinquencies,  in  the  relation  of  principal  and  agent, 
ur  pledgor  and  pledgee.  Disregarding  the  obligation  resting 
upon  it  %s  agent  or  pledgee,  the  association  unlawfallj  and 
wrongfully  converted  the  stock  shares  to  its  own  use,  under 
the  pretense  of  a  sale,  and  for  this  tort  an  action  to  recover 
damages  has  been  brought.  The  amounts  remitted  to  the 
stockholders  on  account  of  this  unauthorized  sale  of  the  stock 
would  simply  serve,  upon  a  proper  showing,  to  reduce  the 
amount  of  plaintiff's  recovery.  Certainly  the  law  would  not 
require  the  absurd  and  idle  ceremony  of  tendering  or  return- 
i  ig  tiie  amount  of  the  remittances  in  order  to  avoid  the  charge 
of  having  ratified  the  transaction,  and  as  a  foundation  or 
condition  to  the  bringing  of  an  action  to  recover  it  in  the  way 
of  damages. 

Judgment  reversed,  and  ease  remanded,  with  directions  to 
enter  judgment  for  plaintiff  against  the  American  Building 
and  Loan  Association  as  demanded. 

Application  for  reargument  denied  June  29,  1892. 


CoapoBATiOHS  —  Stock  —  Forfkiturk  and  Salb  fOR  Nor-fatmbiit  of 
AasiasiaNTS.  —  A  corporatioB  hM  no  inherent  right  to  forfeit  or  aeU  aharvR 
of  stock  ownod  by  dehnqaent  ttoekboldera.  Such  powor  can  be  exerciaed 
only  when  it  ie  expreaaly  conferred  by  italnte:  Btidd  t.  MuUmomak  He.  i?*y 
Oo.^  15  Or.  413;  3  Am.  St  Hep,  169.  In  this  case  is  diseased  also  the 
liability  of  the  corporation  for  con  version,  and  the  measure  of  dsmagee 
therefor.  Any  power  given  to  forfeit  stock  mast  be  strictly  porsned*  and  if 
any  restrictions  have  been  disregariled,  the  ferfeitare  is  invalid:  Qtrmaatowm 
cfc  i?V  Ob.  T.  FUUr,  60  Pa.  St.  124;  100  Am.  Dec  M6,  and  note;  and  a  aaU 
•f  stook  for  an  illegal,  or  partially  illegal,  assessment  is  invalid:  Leioey*4  Itlamd 
M.B.O0.T.  BoUon,  48  Me.  461;  77  Am.  Deo.  236,  and  note;  note  to  Smifk 
▼•  Mariner,  68  Am.  Deo.  88. 
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UunwM  ov  Profsrtt,  Patmxht  ukdmr.  — When  ona^  in  ordtr  to  noovw 
poaiession  of  hi*  penonal  property  from  aiioth«r  who  unjiisily  datolna 
it,  i«  compellad  to  pay  money  wlildi  b  demanded  w  a  oondition  of  do- 
fivtry,  mteh  paymant*  if  made  wmimr  ftolert»  is  jfrnad  to  Iwvo  boon 
made  eompalsoriiy,  aad  nay  he  iiodufOied  haekt  ^  leaet^  whore  ooeh 
detention  ia  attended  with  eiroametaaoee  of  hardahip  aid  aenone  tnooa* 
▼enience  to  the  owner. 

DuRRM  OF  Rkal  Propbrtt,  Rbootbrt  ov  Pathrvt  Made  uhdrb. —  If 
an  ioTaltd  aad  aofoanded  claim  for  a  lien  vpcm  real  property  ia  Med, 
aad  ite  owner  ia  ae  preeeed  Icr  money  that  he  oraet  obtain  a  loaa«  and 
auoh  loan  cannot  be  procured  natil  eooh  lien  ia  canoelledp  and  the  claim* 
ant»  kiiowiug  theae  f^cta,  refniea  to  -cancel  it  until  paid  the  amount 
thereof,  which  the  owner  is  therefore  obliged  to  pay  to  secore  the  loan, 
the  money  so  paid  ia  paid  under  daieaa  and  may  be  rocofored. 

Action  upon  a  promissory  note.  The  defendant  did  not 
deny  his  liability  on  the  note,  but  pleaded  a  counterclaim,  in 
which  he  alleged  that,  while  erecting  certain  buildings,  he 
had  purchased  materials  of  one  Thompson,  a  retail  dealer, 
and  had  paid  for  them;  and  that  the  plaintiffs,  claiming  that 
Thompson  had  purchased  these  materials  of  them,  and  that 
he  was  a  contractor  with  defendant,  filed  for  record  a  lien 
statenr>ent  claiming  that  there  was  due  them  from  Thompson 
1682.50,  and  that  this  sum  was  a  lien  on  defendant's  buildings 
and  premises;  that  defendant  was  at  the  time  largely  in- 
debted, and  was  negotiating  a  loan  for  $15,000,  to  be  secured 
by  tt  mortgage  on  his  property,  and  it  was  impossible  to  pro- 
cure such  loan  unless  the  alleged  lien  was  removed;  that 
plaintifife  refused  to  remove  it  unless  Thompson's  debt  was 
paid,  and  the  defendant  was  therefore  obliged  to  pay  it,  which 
he  did,  under  protest,  and  he  now  asked  that  the  sum  so  paid 
be  allowed  him  as  a  counterclaim.  The  trial  court  sustained 
defendant's  claim,  and  the  plaintiffs  thereupon  appealed. 

H.  t\  Greene  and  John  H.  Briffham^  for  the  appellants. 

J.  B.  Richards,  for  the  respondents. 

Mitchell  J.  The  findings  in  thi^  case  are  so  speci6c  as 
to  constitute  a  sufficient  statement  of  the  facts,  and  an  exam- 
ination of  the  record  satisfies  us  that,  on  all  material  points* 
they  are  fully  justified  by  the  evidence. 

That  plaintiff's  claim  of  a  lien  on  the  land  of  the  defend- 
ant Ogilvie  was  wholly  unfounded  is  conceded:  Merriman  v. 
Jones^  43  Minn.  29.     Therefore  the  only  question  is  whether 
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the  payment  of  the  claim  was  ▼olnntary,  or  whether  it  was 
made  under  such  oompnlaion  or  conetraint  that  it  ia  to  bo 
deemed  in  law  inrolaotarj,  io  that  the  money  may  be  recor- 
ered  back. 

In  examining  the  authorities  upon  the  question  as  to  what 
pressure  or  constraint  amounts  to  duress  justifying  the  avoid- 
ing of  contracts  made,  or  the  recovery  back  of  money  paid, 
und  jr  its  influencCy  one  is  forcibly  impressed  with  the  extreme 
narrowness  of  the  old  common-law  rule  on  the  one  hand  and 
with  the  great  liberality  of  the  equity  rule  on  the  other.     At 
common  law,  ** duress''  meant  only  duress  of  the  person,  and 
nothing  short  of  such  duress,  amounting  to  a  reasonable  ap* 
prehension  of  imminent  danger  to  life,  limb,  or  liberty,  was 
sufficient  to  avoid  a  contract,  or  to  enable  a  party  to  recover 
back  money  paid.    But  courts  of  equity  would  unhesitatingly 
set  aside  contracts  whenever  there  was  imposition  or  oppres* 
sion,  or  whenever  the  extreme  necessity  of  the  party  was  aoch 
as  to  overcome  his  free  agency.    The  courts  of  law,  however, 
gradually  extended  the  doctrine  so  as  to  recognize  duress  of 
property  as  a  sort  of  moral  duress,  which  might,  equally  with 
duress  of  the  person,  constitute  a  defense  to  a  contract  induced 
thereby,  or  entitle  a  party  to  recover  back  money  paid  under 
its  influence;   and   the   modem   authorities  generally   hold 
that  such  pressure  or  constraint  as  compels  a  roan  to  go 
against  his  will,  and  virtually  takes  away  his  free  agency  and 
destroys  the  power  of  refusing  to  comply  with  the  unlawful 
demand  of  another,  will  constitute  duress,  irrespective  of  the 
manifestation  or  apprehension  of  physical  force. 

The  rule  is  that  money  paid  voluntarily,  with  full  know!* 
edge  of  the  facts,  cannot  be  recovered  back.  If  a  man  chooses 
to  give  away  his  money,  or  to  take  his  chances  whether  he  is 
giving  it  away  or  not,  he  cannot  afterwards  change  his  mind; 
but  it  is  open  to  him  to  show  that  he  supposed  the  facts  to  be 
otherwise,  or  that  he  really  had  no  choice:  Pollock  on  Con- 
tracts, 55d. 

In  Fargtmon  y.  Window^  S4  Minn.  884,  this  court  held  that 
^*  when  one  in  order  to  recover  possession  of  his  personal  prop- 
erty from  another,  who  unjustly  detains  it,  is  compelled  to 
pay  money  which  is  demanded  as  a  coTidition  of  delivery, 
such  payment,  when  made  under  protest,  is  deemed  to  have 
been  made  compulsorily  or  under  duress,  and  may  be  recov- 
ered back,  at  least  when  such  detention  is  attended  with  cir- 
comstances  of  hardship  Or  serious  inconvenience  to  the  owner." 
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Again,  in  De  Omff  r.  Ram$ey  Co.^  46  Minn.  819,  it  was  said: 
^There  is  a  class  of  cases  where,  although  there  be  a  legal 
remedy,  a  person's  situation,  or  the  situation  of  his  property, 
is  such  that  the  legal  remedy  would  not  be  adequate  to  pro- 
tect him  from  irreparable  prejudice;  where  the  circumstances 
and  the  necessity  to  protect  himself  or  his  property  otherwise 
than  by  resort  to  the  legal  remedy  may  operate  as  a  stress  or 
coercion  upon  him  to  comply  with  the  illegal  demand.  In 
such  cases,  his  act  will  be  deemed  to  have  been  done  under 
duress,  and  not  of  his  free-will.''  Farguason  y.  Wimlow^  84 
Hinn.  884;  State  t.  NeUtm,  41  Minn.  25;  and  Mearkle  v. 
County  of  Hennepin^  44  Minn.  546,  are  instances  where  the 
danger  of  irreparable  or  serious  prejudice  was  considered  so 
great  and  the  legal  remedy  so  inadequate  as  to  practically 
leave  the  party  no  choice  but  to  comply  with  the  illegal  de- 
mand, and  hence  to  render  the  payment  involuntary.  It  may 
be  stated  generally  that  whenever  the  demandant  is  in  posi- 
tion to  seise  or  detain  the  property  of  him  against  whom  the 
claim  is  made  without  a  resort  to  judicial  proceedings,  in 
which  the  party  may  plead,  ofiTer  proof,  and  contest  the  valid- 
ity of  the  claim,  payment  under  protest,  to  recover  or  retain 
the  property,  will  be  considered  as  made  under  compulsion, 
and  the  money  can  be  recovered  back,  at  least  where  a  fail- 
ure to  get  or  retain  immediate  possession  and  control  of  the 
property  would  be  attended  with  serious  loss  or  great  incon- 
venience: Oceanic  Steam  Nav*  Co.  v.  Tappan^  16  Blatch.  297. 

As  was  said  as  long  ago  as  Asiley  v.  BeynMs^  2  Strange, 
915,  **  plaintiff  might  have  such  an  immediate  want  of  his 
goods  that  an  action  of  trover  would  not  do  his  business. 
Wliere  the  rule  volenii  non  JU  injuria  is  applied,  it  must  be 
when  the  party  has  his  freedom  of  exercising  his  will,  which 
this  man  had  not.  We  must  take  it  he  paid  the  money  rely- 
ing on  his  legal  remedy  to  get  it  back  again." 

It  has  been  said  that,  to  constitute  a  payment  under  duress, 
''there  must  be  some  actual  or  threatened  exercise  of  power 
possessed,  or  supposed  to  be  possessed,  by  the  party  exacting 
or  receiving  the  payment,  over  the  person  or  property  of  the 
party  making  the  payment,  from  which  the  latter  has  no 
other  means  of  immediate  relief  than  by  advancing  the 
money":  Brumagim  v.  TiUinghaet,  18  CaL  265;  79  Am.  Dea 
176;  Badiek  r.  Hvehin$j  96  U.  8.  210. 

Beyond  these  and  similar  statements  of  general  principles, 
tlie  oonrts  have  not  attempted  to  lay  down  any  definite  and 
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exact  rule  of  uoiverBal  applicatioo  by  which  to  determine 
whether  a  payment  is  voluntary  or  involuntary.  From  tba 
very  nature  of  the  subject,  this  cannot  be  dooe^  as  each  case 
must  depend  somewhat  upon  its  own  peculiar  Sacta.  The 
real  and  ultimate  fact  to  be  determined  in  evary  case  is 
whether  or  not  the  party  really  had  a  choice — whether  ''he 
had  his  freedom  of  exercising  his  wiU.^  The  courts,  how- 
ever, by  a  gradual  process  of  judicial  exclusion  and  inclusion, 
have  arranged  certain  classes  of  cases  on  one  or  the  other 
side  of  the  line.  For  example,  payment  of  an  ilbgal  tax,  in 
order  to  prevent  issuing  a  warrant  of  distress  in  the  nature  of 
an  execution,  and  upon  which  the  party  has  no  day  in  court 
or  opportunity  to  defend,  is  held  not  voluntary.  Such  were 
the  cases  of  Board  of  County  Common  v.  Park^^  7  Minn.  267, 
and  Preston  v.  Bo9to7i^  12  Pick.  7.  So,  also,  the  payment  of 
an  illegal  demand  in  order  to  obtain  possession  of  personal 
property  detained  otherwise  than  by  judicial  process,  and 
w))ere  the  immediate  want  of  the  property  was  so  urgent  that 
an  action  of  replevin  *' would  not  do  the  owner's  business." 
Such  was  the  case  of  Fargu8$on  v.  Winslow^  34  Minn.  384. 
Also  the  payment  of  an  illegal  tax  in  order  to  get  a  deed  on 
record,  as  in  the  case  of  State  v.  Nelson^  41  Minn.  25;  or  the 
payment  of  illegal  fees  in  order  to  secure  the  exercise  of  its 
Jurisdiction  by  the  probate  court  in  the  administration  and 
settlement  of  an  estate,  where  the  delay  was  liable  to  result 
in  serious  loss,  as  in  the  case  of  MearkU  T.  Caunty  of  Henne* 
pin^  44  Minn.  546. 

On  the  other  hand,  it  is  well  settled  that  the  mere  refusal 
of  a  party  to  pay  a  debt  or  to  perform  a  contract  is  not 
duress,  so  as  to  avoid  a  contract  procured  by  means  of  such 
refusal,  although  the  other  party  was  influenced  in  entering 
into  it  by  his  financial  necessities.  Such  was  the  case  of 
CabU  V.  Foley,  45  Minn.  421;  also  MiUer  v.  Miller,  68  Pa.  Ct. 
486;  HackUy  v.  Headley,  46  Mich.  669;  Goebel  v.  Unn,  47 
Mich.  489;  41  Am.  Rep.  723;  and  SiUiman  v.  UniUd  States, 
101  U.  3.  465,  cited  by  plaintifil  It  will  be  noted  that  in 
the  last  case  referred  to  the  party  entered  into  the  new  con- 
tract, not  for  the  purpose  of  obtaining  possession  of  his  prop- 
erty (the  barges),  but  to  secure  payment  of  money  due  him 
from  the  government    . 

So,  also,  the  fact  that  a  lawsuit  is  threatened  or  profwrty 
has  been  seized  on  legal  process  in  judicial  proceedings  u>  en- 
force an  illcgid  demand,  will  not  render  its  payment  ooiupul- 
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JoryyM  kaat  in  tbe  absence  of  fraud  od  part  of  the  demandant 
in  resorting  to  legal  process  for  tbe  purpose  of  extorting  pay- 
ment of  a  claim  which  he  knows  to  be  unjust.  The  ground 
upon  which  this  doctrine  rests  is  that  the  party  has  an  oppor- 
tunity to  plead  and  test  the  legality  of  the  claim  in  the  very 
proceedings  in  which  his  property  is  seized.  Under  this  class 
£all  the  foliowing  cases  cited  by  plaintiffs:  Forheg  y.  AppUtoUf 
5  Cuah.  115;  Bsiuou  v.  Monroe^  7  Cush.  125;  54  Am.  Dec.  716; 
Taylor  v.  Board  of  Health,  81  Pa.  SL  73;  72  Am.  Dec  724; 
Oceanic  Steam  Naw.  Co.  ▼.  Tappan,  16  Blatchf.  297. 

Also  the  payment  of  an  illegal  license  to  follow  a  particular 
business,  where  the  party  could  not  have  been  subjected  to 
any  penalties  without  judicial  proceedings  to  enforce  them,  in 
which  he  would  have  an  opportunity  to  contest  the  legality  of 
the  license,  or  where  the  license  was  exacted  for  a  business 
the  pursuit  of  whioh  was  not  a  natural  right,  but  a  mere  priv- 
ilege, which  might  be  granted  or  withheld,  at  the  option  of 
the  state.  To  this  class  belong  the  following  eases  cited  by 
plaintiffs:  Cook  t.  BostoHy  9  Allen  393;  Emery  v.  Lowell,  127 
Mass.  138;  Mayc  v.  Cincmnati,  1  Ohio  St  268;  Custin  v.  CUy 
e/  Viro^ua,  67  Wia.  314. 

The  Bame  has  bees  held  as  to  money  paid  under  threats  of 
distress  for  rent,  in  the  abseoee  of  fraud  or  any  other  fact,  ez- 
oept  that  as  rent  was  due.  The  theory  seems  to  be  that  the 
party's  remedy  is  to  replevin,  and  try  the  question  of  liability 
at  law.  fiueh  was  the  case  of  Colwell  v.  Foden,  8  Watte,  327, 
alao  cited  by  plaintiffa 

But  all  these  eases  in  which  the  payment  was  held  volun- 
tary are  clearly  distinguishable  from  the  case  at  bar*  Tbe 
distingnishiag  and  ruling  fact  in  this  case  was  the  active  in- 
terfsreaee  of  plainliffb  with  defandant's  property  by  filing  the 
elsimi  for  a  lien,  whieh  effectually  prevented  the  defendant 
finom  using  it  for  the  purposes  for  which  he  had  immediate 
Skad  imperative  need. 

It  was  this  aetive  interference  with  the  property,  and  not 
the  necoBsiloas  finafioial  coodition  of  tlie  defendant,  which 
eoDStitvted  the  oen trolling  fact  The  latter  was  only  one,  and 
by  no  means  the  most  important,  of  the  circumstances  in  the 
ease.  Cooasel  for  plaiatiffs  seems  to  assume  that  the  filing  of 
the  claim  for  a  lien  was  the  commencement  of  judicial  pro- 
ceeding for  its  enforcement,  and  therefore,  within  the  doctrine 
of  cases  cited  by  him,  that  the  subsequent  payment  of  the 
claim  was  voluntary,  because  defendant  might  have  inter- 
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posed  Ms  defense  in  these  proceedings;  hot  this  is  clearly 
wrong.  Filing  a  lien  is  in  no  sense  the  commencement  ol 
Jndicial  proceedings.  The  only  remedies  open  to  defendant 
were  either  to  commence  a  snit  himself  to  determine  the  ▼»- 
lidity  of  plaintiffs'  claim,  or  wait,  perhaps  a  year,  antil  the 
latter  should  commence  a  suit  to  enforce  it;  bat  with  a  large 
indebtedness  hanging  over  him,  an  OTcrdue  mortgage  on  this 
yerj  property  upon  which  foreclosure  was  threatened,  with  no 
means  to  pay  except  money  which  he  had  arranged  to  borrow 
on  a  new  mortgage  which  he  had  executed  on  this  same  prop* 
erty,  thirteen  thousand  dollars  of  which  was  withheld  and 
could  not  be  obtained  until  plaintiffs'  claim  of  lien  had  bem 
discharged  of  record,  it  is  very  evident  that  neither  of  the 
remedies  suggested  '*  would  do  defendant's  business.''  He 
was  so  situated  that  he  could  neither  go  backward  nor  for- 
ward. He  had  practically  no  choice  but  to  submit  to  plain* 
tiffs'  demand.  Had  it  been  goods  and  chattels  which  plaintiffs 
had  withheld  under  like  circumstances,  there  would  be  no 
doubt,  under  the  doctrine  of  Fargu$8<m  t.  Window^  34  Minn. 
884,  but  that  the  payment  would  be  held  to  haye  been  made 
under  duress;  but  while  filing  the  lien  did  not  interfere  with 
defendant's  possession  of  the  land,  yet  it  as  efiR»ctually  de- 
prived him  of  the  use  of  it  for  the  purposes  for- which  he 
needed  it  as  would  withholding  the  possession  of  chattel 
property. 

It  has  been  sometimes  said  that  there  can  be  no  snch  thing 
as  duress  with  respect  to  real  property,  so  as  to  render  a  pay- 
ment of  money  on  account  of  it  involuntary;  bat  this  is  not 
sustained  by  either  principle  or  authority.  In  view  of  the 
immovable  character  of  real  property,  daress  with  respect  to 
it  is  not  likely  to  occur  as  often  as  with  respect  to  goods  and 
chatties;  but  the  question  in  all  cases  is,  was  the  payment 
voluntary  7  and  for  the  purpose  of  determining  that  question 
there  is  no  difference  whether  the  daress  be  of  goods  and 
chatties,  or  of  real  property,  or  of  the  person:  Framr  v.  Pmir 
dlebury,  81  L.  J.  Com.  P.  1;  Pemberion  v.  WHUam,  87  III.  16; 
CIoM  V.  PMppf,  7  Han.  ft  G.  686;  H^OsT.  Aylaian»84Pa.8t 
142;  SiaU  v.  NeUa%  41  Minn.  26. 

Considerable  stress  is  placed  upon  defendant's  silence  and 
apparent  acquiescence  for  a  considerable  time  after  he  paid 
plaintiffs'  claim.  This  might  have  some  bearing  upon  the 
qaestion  whether  the  payment  was  voluntary  or  involuntary; 
but  if  it  was  in  fact  the  latter,  and  a  cause  of  action  to  recover 
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baek  the  money  ftccrued  to  defendant^  it  would  be  neither 
waiTod  nor  barred  by  hie  eobeequent  iilenoe  or  delay  in  aa- 
eerting  his  right  of  actioo. 
Judgment  affirmed. 

DuBos— Patmbit  IfAim  inn>Ba — RioomT  Back  or  Iferar.— Wh«r« 
a  party  has  epntrol  of  tb«  property  of  another  and  refntot  to  surrender  it  to 
tlM  aae  of  the  owner  oxoept  npoa  oonipliauoe  with  an  nnlawfol  demand, 
waootij  paid  bj  the  owner  to  emancipate  hie  propertj  it  to  bo  regarded  ae 
paid  under  dnreee:  Adams  t.  Scfufer^  11  CoL  IS;  7  Am.  Si.  Rep.  202.  A 
paymont^  to  bo  regarded  ae  made  under  dnreei^  moit  bo  made  to  rolioro  the 
penoB  or  property  from  an  actual  and  oziaiiag  dnreee  impoeed  by  the  party 
to  whom  tbo  money  is  paid:  Viek  t.  ^Ama,  49  Ark.  70;  4  Am.  St.  Bop.  26^ 
omI  note)  MUkm  ▼.  Chicago  40  IlL  014;  89  Am.  Deo.  861,  and  note;  ifdyor 
▼.  ZAgtrmam^  4  Gill,  42ft;  46  Am.  Deo.  146,  amd  extended  noto;  aco  alao  ox- 
tended  noto  to  PeUn  t.  RaUroad  Co,^  61  Am.  Rep.  820.  Money  paid  under 
a  moral  oompnIaioB  te  obtain  property  impropeily  dotainod  b  paid  ander 
It  Olffmlfrfaii  ▼.  tUti,  18  Mo.  867;  28  Am.  Dee.  606L 
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HlQLIOtNCB    m  DrITINO    8TRBBT-CAm  OTBB  ChILD,  QuCSTIOll    fOR  JUBT, 

WHtN.  —  Whan  a  child  fonr  yean  of  ag«b  in  orosniig  a  street  at  an  hoar 
when  there  ii  eufficient  light  to  ace  him  diatinotly  half-way  aeron  th« 
street,  falls  about  four  feet  in  front  of  a  horse  attached  to  a  street-car 
and  is  run  oyer  and  injured,  and  the  evidence  shows  that  the  driver  o( 
the  ear  knew  that  the  street  at  the  place  where  the  accident  happened 
was  mnch  frequented  by  children;  that  the  car  conld  have  been  stopped 
within  two  feet»  and  Uiat  the  driver  waa  giving  no  attention  to  the 
track  in  front  of  him,  and  did  not  see  the  child  before  the  car  pasted 
over  him,  the  question  of  the  negligenoe  of  the  railway  company  is  prop- 
erly submitted  to  the  jury. 

OOKTRIBUTOBT  NiaLIOBIfCI,  PARIMTi  OV  IlTVAHT  GhILD  HOT  CBABaSABU 

wrra,  WHur.  —  Where  the  parents  of  a  child  four  years  old,  living  lo  a 
honse  twenty-five  feet  back  from  the  atreet,  are  poor,  and  dependent  on 
their  labor  for  a  livelihood,  the  father  being  sick  in  a  hospital  and  the 
mother  having  to  care  for  two  small  children  in  addition  to  her  hooaehold 
duties,  and  the  mother  leaves  such  child  on  the  doorstep  of  the  hooee 
eating  broad  and  milk,  and  goes  into  the  honse  to  get  him  mors  food,  but 
on  returning  in  a  few  minutes  finds  that  he  haa  disappeared,  and  imme- 
diately starts  to  look  for  him,  bnt  meets  persons  carrying  him  home  al- 
ready injured  by  being  run  over  by  a  street-car,  it  cannot  be  held,  ai 
matter  of  law,  that  the  mother  was  guilty  of  contributory  negligenoob 
Measurs  op  Damaoks,  ItrsTRUcriov  A8  TO,  SomoiRNTLT  Clear,  whrit.-- 
In  an  action  by  a  minor  for  personal  injuries,  an  inatmctioa  to  the  jurj 
that  if  they  found  for  the  plaintiff  they  should  "assess  his  damaces  at 
such  a  mm  as  they  may  lielieve,  from  the  evidence,  will  be  a  fair  com  pea* 
sation  to  him:  1.  For  any  pain  of  body  or  mind;  2.  For  any  loos  of  earn- 
ings after  he  shall  have  attained  the  age  of  twenty-one  yeara;  Z.  For 
any  physical  disfigurement  or  deformity;  4.  For  any  permanent  injury 
to  his  body,  other  than  disfigurement  and  deformity,  which  the  plain Uil 
has  sustained  or  will  hereafter  sustain  by  reason  of  said  injuries  and 
directly  canoed  thereby,"  is  not  so  wanting  in  deameoa  or  perspicaity 
as  to  eonfuse  or  mislead  the  jury. 
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ntmnanr*  Bakaos  ioe  iHrAnurairr  op  BARirnro  OAPAcrrr  ov  Manm 
AixoWASLi.  —In  an  ftotion  by  mi  mfant  iowr  j^ta*  of  ag«  for  pawtoal 
iQ}«riM^  ikm  Jury  nuiy  tak«  into  oonstdaration  bU  pro^pactiTe  Iom  at 
wraingi  after  be  ibaU  h&T«  atteiued  bin  majority,  aUhougb  be  has  neTev 
earned  anything,  and  no  one  oan  toll  with  any  certainty  what  kie  fntore 
earning  oapaeity  will  be^ 

AcnoN  for  personal  injuries.    The  opinion  states  the  case. 

Alexander  Martin  and  Soyle^  Adams  and  UcKeighan^  for  th« 
appellant 

A.  R.  Taylor  and  Alexander  Toung^  for  the  respondent 

Magfablane,  J.  This  action  was  brought  by  plaintiff,  a 
minor,  by  bis  next  friend,  against  the  defendant^  a  horse-car 
railroad  company  in  St  Louis,  to  recover  damages  for  in* 
juries  received  on  the  sixteenth  day  of  February,  1888|  by 
the  alleged  negligence  of  the  defendant 

The  charge  of  negligence  made  in  the  petition  was,  in  sub- 
staoce,  that  the  plaintiff  was  knocked  down  and  run  over  by 
one  of  defendant's  cars  and  horse  attached  thereto,  while  the 
plaintiff  was  crossing  Chouteau  Avenue,  at  a  point  where  said 
avenue  passes  house  No.  2313;  that  he  waa  seriously  and  per* 
manently  injured  thereby,  and  that  he  was  so  knocked  down 
and  injured  through  the  negligence  of  defendant  and  its  ser- 
vants in  charge  of  said  horse-car.  It  was  also  charged  that 
the  driver  of  the  car  neglected  to  observe  the  requirements  of 
a  certain  ordinance  of  the  city  regulating  the  operation  of 
street-cars  in  failing  to  keep  a  vigilant  watch  for  children  who 
might  be  on  the  track,  and  in  failing  to  stop  the  car  in  time 
to  avoid  injuring  plaintiff.  It  is  further  alleged  that  plain- 
tiff's arm  was  broken  in  two  places,  his  skull  broken,  his  face 
and  jaws  crushed,  and  disfigured  for  life. 

The  defendant,  in  its  answer,  denies  the  allegation  of  the 
petition,  sets  out  the  names  of  the  parents  of  plaintiff,  and 
alleges  that  the  supposed  injuries  of  the  plaintiff  were  caused 
by  the  negligence  and  want  of  care  of  plaintiff  and  his  said 
parents.  To  this  answer  the  plaintiff  replied  denying  the 
allegation  of  counter  negligence,  and  admitting  the  parentage 
of  plaintiff  as  alleged. 

It  appears  from  the  evidence  that  plaintiff  at  the  time  of 
hia  injuries  was  four  years  of  age,  and  lived  with  his  parents 
in  the  rear  of  2311  Chouteau  Avenue,  on  the  north  side.  The 
family  consisted  of  father,  mother,  plaintiff,  and  a  younger 
ohild.  They  occupied  two  rooms  in  a  yard  back  from  the 
•tieet    A  narrow  alley  or  hallway  connected  the  jard  with 
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the  street  On  this  street  were  two  horse-railway  tracks 
operated  by  defendant  The  father  of  plaintiff  oo  the  date 
of  the  accident  was  in  a  hospital  sick.  The  mother  and  plain- 
tiff had  spent  the  afternoon  at  the  hospital  with  the  father, 
and  on  their  return  home,  between  six  and  seven  o'clock,  the 
mother  gave  plaintiff  some  milk  and  bread,  and  he  sat  on  the 
doorsteps  to  eat  it.  Soon  after  she  directed  a  neighbor  boy 
to  take  a  bucket  and  go  across  the  street  to  a  saloon,  nearly 
opposite  the  entrance  to  the  passway,  and  get  some  beer* 
She  then  went  into  the  house  to  get  something  more  for  plains 
tiff  to  eat,  and  while  she  was  gone  he  followed  or  went  with 
the  boy  across  the  street  to  the  saloon.  As  they  returned,  the 
older  boy  with  the  beer  passed  over  the  street,  and  the  plain 
tiff,  following,  fell  upon  one  of  the  railway  tracks,  about  four 
feet  in  front  of  the  horse  drawing  one  of  defendant's  cars,  and 
the  horse  and  car  passed  over  him,  inflicting  severe  injuries. 

Upon  the  trial,  the  jury  returned  a  verdict  for  plaintiff  for 
three  thousand  five  hundred  dollars,  and  judgment  was  ren- 
dered accordingly,  from  which  defendant  appealed. 

To  reverse  the  judgment  defendant  insists  on  three  points: 
1.  Insufficiency  of  the  evidence  to  authorize  the  verdict;  2. 
Contributory  negligence  on  the  part  of  the  parents  of  plaintiff; 
and,  3.  Improper  instructions  defining  the  elements  of  dam- 
age, to  be  taken  into  account  by  the  jury  in  making  their  ver- 
dict. 

The  questions  of  the  negligence  of  defendant,  and  the  con- 
tributory negligence  of  plaintiff's  parents,  were  submitted  to 
the  jury  upon  instructions  with  which  no  fault  is  found,  and 
the  judgment  cannot  be  disturbed,  for  the  first  two  assign- 
ments of  error,  unless  there  is  no  substantial  evidence  of  negli* 
gence  on  the  part  of  defendant,  or  unless  the  evidence  shows, 
as  a  matter  of  law,  that  there  was  negligence  of  the  parents  of 
plaintiff  which  directly  contributed  to  his  injury. 

1.  Did  the  evidence  justify  the  verdict?  Defendant's  ooon- 
sel  condenses  the  evidence  into  the  following  summary  and 
insists  that  it  is  insufficient  to  support  the  verdict:  1.  The 
plaintiff  at  the  time  of  receiving  the  injury  in  question  was 
crossing  the  street  between  six  and  seven  o'clock  p.  m.,  on 
February  16th,  necessarily  after  dark.  2.  The  plaintiff  was  to 
crossing  the  street  at  about  the  middle  of  a  block,  a  good  dis> 
tance  away  from  regular  crossings,  where  the  driver  of  de- 
fendant's car  would  not  naturally  be  looking  for  pedestriansi 
&  TIm  plaintiff  started  from  the  sidewalk  on  one  side  of  the 
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street  in  a  ran,  and  ran  suddenly  and  quickly  across  the  street 
in  front  of  plaintiff's  car.  He  was  only  four  feet  in  front  of 
the  horse  when  he  stumbled  and  fell,  ranning  fast  at  the 
time.  4.  There  is  no  evidence  that  the  driver  saw  the  boy 
until  he  fell,  when  every  possible  exertion  was  made  to  avoid 
ranning  over  him.  6.  The  horse  was  going  at  the  time  on  a 
"  alow  trot'' 

Whatever  may  be  said  of  the  sufficiency  of  the  evidence,  as 
summarized,  we  think  some  important  facts  are  omitted.  The 
evidence  also  tended  to  prove  that  there  was  sufficient  light 
to  enable  one  to  see  the  child  distinctly  half  across  the  street; 
that  the  street  at  this  point  was  much  frequented  by  children 
which  was  known  by  the  driver  of  the  car;  that  the  car  could 
have  been  stopped  within  a  distance  of  two  feet;  that  the 
driver  never  saw  the  child  at  all,  before  the  car  passed  over 
him;  and  that  the  driver  was  giving  no  attention  to  the  track 
in  front  of  him. 

Sapplementing  the  summary  given  by  defendant  with  these 
facts,  we  think  it  very  clear  that  the  issue  of  negligence  wan 
properly  submitted  to  the  jury.  The  street  was  a  public  high- 
way open  to  the  use  of  all  persons,  children  as  well  as  adults, 
at  all  places  and  not  alone  at  intersections  and  crossings  of 
other  streets.  This  point  on  the  street  being  much  frequenterl 
by  children  demanded  the  greater  vigilance  on  the  part  of  tlie 
driver,  and  the  fact  that  it  was  growing  dark  did  not  release 
him  from  watchfulness  and  caution,  but  rather  demanded  in- 
creased vigilance.  Whether  the  driver  exercised  such  care 
as  was  required  of  him  in  the  circumstances,  was  submitte<l 
under  instructions  to  which  no  objections  are  made. 

2.  The  same,  we  think,  may  be  said  of  the  contributory 
negligence  of  the  parents  of  plaintiff.  The  court  instructed 
the  jury  on  this  question,  in  substance,  that  if  the  parents  of 
plaintiff,  having  him  in  charge,  considering  their  circum- 
stances in  life,  knowingly  or  negligently  allowed  him  to  stray 
upon  the  streets  where  defendant's  cars  were  constantly  run- 
ning, and  where  plaintiff  received  the  injuries  complained  of, 
snch  facts  show  culpable  carelessness  on  their  part,  and  con- 
stitute such  contributory  negligence  as  will  prevent  a  recovery 
in  this  action  unless,  notwithstanding  such  negligence  on  their 
part,  the  defendant's  driver  might  have  prevented  the  injury 
to  the  child  by  the  exercise  of  ordinary  care  and  diligence  in 
keeping  watch,  and  stopping  the  car  as  required  by  other  i» 
itniotioiis  ef  the  court. 
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The  evidence  showed  that  the  parents  of  plainiiflT  were  poor 
people,  who  depended  upon  their  own  labor  tar  a  liTolihood. 
The  father  was  at  the  time  sick  in  a  hospital,  and  the  mother 
had  the  cnre  of  her  two  small  children  in  addidon  to  her 
household  duties.  The  child  was  seated  on  the  doorstep  eat- 
ing bread  and  milk  which  she  had  provided  him.  The  house 
was  at  least  twenty-five  feet  from  the  street  with  a  narrow 
passwaj  between  other  houses  as  an  access  to  the  street.  She 
went  indoors  to  get  liim  something  more  to  eat,  and  returned 
in  a  few  minutes,  and  he  was  not  there.  She  started  to  hunt 
him  and  immediatelj  met  persons  carrying  him  home,  al* 
ready  injured. 

Under  these  circumstances,  as  was  said  in  Friek  ▼.  St.  Lomii 
etc.  Ry  Co.,  75  Mo.  547,  it  cannot  be  held  as  a  matter  of  law 
that  tlie  mother  actively  permitted  or  consented  to  the  child 
going  upon  the  railroad  track,  or  that  ehe  failed  to  exercise 
sach  care  for  the  safety  of  the  child  as  ordinarily  prudent 
persons  in  her  situation  deem  proper  and  sufficient  in  like 
circumstances.  She  was  not  chargeable  as  a  matter  of  law 
with  contributory  negligence,  and  the  instruction  which  was 
given  at  the  request  of  the  defendant  fairly  presented  the  issue 
to  the  jury. 

3.   On  the  measure  of  damages  the  court  instructed  the 
jury  that  if  they  found  for  plaintiff  they  should  ''  assess  his 
damages  at  such  a  sum  as  they  tmlj  believe  from  the  evidence 
will  be  a  fair  compensation  to  him:  1.  For  any  pain  of  body 
or  mind;  2.  For  any  loss  of  earnings  after  he  shall  have  at- 
tained the  age  of  twenty-one  years;  3.  For  any  physical  die* 
figurement  or  deformity;  4.  For  any  permanent  injury  to  his 
body  other  than  disfigurement  and  deformity  which  the  plain- 
tiff has  sustained,  or  will  hereafter  sustain,  by  reason  of  said 
injuries  and  directly  caused  thereby,'^  not  to  exceed  ten  thou« 
sand  dollars.    This  instruction  is  objected  to  on  the  ground 
that  it  is  '^inconsistent  and  ambiguous  in  its  language,  mis- 
leading and  confusing.''    It  is  true  the  instruction  is  not  as 
clear  or  perspicuous  as  it  might  have  boon,  but  it  does  not 
seem  so  wanting  in  these  attributes  as  could  have  confused  or 
misled  the  jury.    The  instruction  confines  the  jury  to  the  four 
elements  of  damage  specified  therein,  and  they  are  separately 
and  clearly  stated,  and  we  think  the  general  conclusion,  though 
somewhat  ambiguous,  could  not  have  been  mieappKed  or  mis* 
understood. 

The  chief  objection  to  this  instruction  is  made  te  the  dai»* 
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'^for  loss  of  enrnings  after  he  shall  have  attained 
the  age  of  tweotj-ooe  years."  It  is  urged  that  there  was  ne 
evideoee  from  which  the  jury  could  have  inferred  what  phy»> 
ical  oapacity  for  labor  plaintiff  would  have  possessed  if  he 
had  not  been  injured,  or  what  capacity  he  will  have  with  his 
disability,  if  any,  resulting  from  the  injury.  The  injuries  to 
plaintiff  were  very  serious,  one  arm  was  broken  and  the  elbow 
dislocated,  leaving  the  arm  somewhat  crooked;  the  scalp  was 
torn  from  one  side  of  the  head;  the  skull  was  fractured,  and 
a  piece  as  large  as  a  half  dollar  removed;  and  the  facial  nerve 
waa  divided,  causing  paralysis  of  the  face,  which  drew  the 
mouth  around  to  one  side,  greatly  disfiguring  him.  The  doctor 
who  treated  plaintiff  was  not  certain  that  the  injuries  to  the 
head  would  not  cause  apoplexy  or  epilepsy,  or  that  the  arm 
would  be  permanently  restored. 

It  is  well  settled  that  prospective  damage  to  adults,  00 
aeconnt  of  impairment  of  earning  capacity  in  the  future,  is  a 
proper  element  of  damages  in  cases  of  personal  injuries: 
Whalen  v.  St.  Louis  etc.  R'y  Co.,  60  Mo.  823;  Pry  v.  Hannibal 
ate.  £.  JZ.  Co.,  73  Mo.  124;  2  Sedgwick  on  Damages,  8th  ed.,  sec. 
485.  Ordinarily  damages  will  not  be  awarded  to  compensate 
for  losses  not  yet  experienced  on  mere  conjectural  possibility 
that  such  loss  will  occur.  In  the  case  of  an  adult,  proof 
should  be  made  of  *'  previous  physical  condition  and  ability 
to  labor,  or  follow  his  usual  avocation,  as  well  as  his  condition 
since  the  injury,  to  enable  the  jury  to  properly  find  the  pecu- 
niary damage":  6  Am.  A  Eng.  Ency.  of  Law,  41,  and  author- 
ities cited. 

What  may  or  may  not  be  done  by  anyone  in  the  future  de- 
pends upon  so  many  contingencies  that  prospective  loss  of 
earnings  cannot  be  susceptible  of  direct  and  conclusive  proof 
even  in  cases  of  adults.  Nevertheless,  as  has  been  seen,  such 
damages  are  uniformly  allowed.  The  impairment  of  the  earn- 
ing  capacity  of  one  in  his  infancy  is  as  great  a  damage  to  him 
as  though  be  had  not  beeo  injured  until  the  day  he  reached 
his  majority.  That  he  would  have  an  equal  right  to  compen- 
sation logically  follows.  This  plaintiff  had  never  earned  any- 
thing, and  what  bis  ability  to  labor  or  his  capacity  for  earning 
money  in  business  pursuits  will  be  in  the  future  no  one  caa 
tell  with  any  certainty.  It  is  properly  held  in  such  case,  in 
the  absence  of.  the  existence  of  direct  evidence,  that  much 
must  be  left  to  the  judgment,  common  experience,  and  ''en- 
lightened conscience  of  the  jurors,  guided  by  the  facts  and 
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cireumstances  ia  the  case":  Orogan  t.  Broadway  F^rnndqf 
0^  87  Ma  826;  NagA  T.  JftMouri  Pac.  Ry  Co.,  75  Mo.  658; 
42  Am.  Rep.  418;  Davio  r.  Central  R.  R.  Co.^  CO  Ga.  329; 
FUher  V.  Jamon,  128  lU.  551;  CUy  of  Chicago  t.  Major,  18  IlL 
349;  68  Am.  Deo.  653;  Hoiuton  ele.R.B.  Co.  y.  MUUr,  51  Tez. 
275. 

Coosidering  the  natare  of  the  injuries  received  by  plaintiff, 
and  the  amount  of  the  verdicti  it  is  evident  the  jury  were 
moderate  and  fair  to  both  parties  in  assessing  the  damages, 
and  that  but  little,  if  anything,  was  allowed  by  way  of  pros- 
pective loss  of  earnings. 

Judgment  afibmed.    All  concur. 


SrKBKr*ftAn.WATS«>RoifMuro  Ovsa  Ckojo  or  Sraisr.  •— T)i« 
a  tirMt-imilwaj  opersting  its  eara  al  a  rapid  rats  of  speed  along  the 
of  a  eity  are  boand  to  be  oa  the  lookout  aad  take  all  reaaonshle 
to  avoid  injury  to  meiit  womeiit  or  ehildrsn  who  may  be  apoa  the  streets: 
Ifinlcrs  ▼.  Katmu  CU^  efc  JTy  Obi,  W  Mo.  S09;  17  Am.  St.  Rep.  SOl.  and 
note;  note  to  Oboper  ▼,  Ldhi  ^Aore  He  B^jfCo..  11  Am.  St  Rep.49L  DriTers 
of  -street-oars  most  keep  a  diligent  watch  for  persons  on  fbot^  espeotally  for 
ehildren,  either  on  the  track  or  moring  towanls  it»  and  at  the  first  appeer- 
anoe  of  danger  the  oar  most  be  stopped  in  the  shortest  time  and  epaoe  pee> 
siblet  /ha  T.  Tomer  Orom  Mo,  B^th  ^^  ^o.  ^37;  Sk^nm  ▼.  Wai  Side  efe 
l?V  Cb.»  78  Wis.  S82. 

Nboucbncb— Pabbvts  or  ImrAMT  mot  Cuarobablb  wim,  whbs. — 
Where  a  ohild  reoeiTod  injury  from  playing  with  an  nnloeked  tam-tab1i>, 
and  the  mother  is  oharged  with  negUgenoe  in  not  watehing  orer  him  prop- 
erly, the  oonrt  may  ofaarge  the  Jnry  that  they  may  oonsider  the  eridenoe  ss 
to  lier  eiroamstauoss  in  determining  the  question  as  to  her  negUgenoe:  Aer- 
reU  T.  8<mihftm  Pac  Opw,  91  OaL  206;  25  Am.  St.  Bop.  186.  The  question 
whether  the  mother  of  an  infant  child  exereised  due  oare  to  prevent  him  from 
lesTing  the  house  and  going  upon  the  highway  is  properly  left  to  tiie  Jury: 
Mardand  t.  Jfnmiy.  148  ICass.  91;  12  Am.  St.  Bep.  620;  note  to  O^teago 
Me,  B.  ILOo,r.  Mehleaek,  10  Am.  Sk  Rep.  2a  See  also  Am  Amtomh  e$e,  Itjf 
Oo,  ▼.  OoiUomUe,  79  Tez.  841,  where  an  infant  crawled  out  of  the  house  upon  a 
railway  track  and  was  killed,  and  in  which  the  mother  was  held  not  guilty 
of  contributory  negligence. 

DaiiAOSi  foa  Ivjubt  io  Cmin  ~  Among  the  rsealts  of  a  asgligent  m- 
Jnry  to  a  minor  child  to  be  considered  ia  estimating  his  damages  are  pain  and 
snfTering,  disfignremeat  aad  mntilatioa  of  the  person,  and  impairsd  capacity 
to  pursne  the  ordinary  caUingi  of  life  at  aad  after  msjority:  Wedem  efe; 
A.  iSL  Ox  ▼.  roMv,  81  Oa.  897;  12  An^  St.  Bop.  880^  aad  aotew  The  dam- 
ages which  dinunish  the  minor's  capacity  to  can  a  liTing  must  be  limited  ts 
the  period  after  hia  BMjcri^t  Aasfoa  «a  iTf  Oi^  ▼•  Amsw,  70  Tcs.  iSO|  8 
St.  Bop.  811^  sad 
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BriDsmji^  Law  Obavodio  Bolu  ov,  Vauih  tbooob  It  Mau  Wrnrm 
lnooMFsnorr.  -r  Iawi  which  ehange  the  rnlM  of  tridniM  raUto  to  tho 
fwnadj  onl/t  and  may  bo  applied  to  esiotinf  oanaoo  of  aetiont  and  to 
aotions  pending  at  the  ttae  of  their  enaotment»  ofOft  though  their  eflM 
is  to  render  a  person  inoompetent  aa  a  witneee  who  was  beforo  ooBpo* 

tMit 

Pabol  Gm  or  Laitd  nunc  FAnm  to  8oir«  SriDijroi  or.  ~The  mere  laol 
thal'a  eon  removes  from  another  state  to  Ttal  estate  owned  by  his  father^ 
liToe  thereon  with  hia  family,  and  ezpenda  a  small  sum  el  money,  part 
el  n  larger  amonnt  reoeiTod  from  hie  father,  in  keeping  the  proper^  bk 
repair,  is  insufficient  eridenoe  to  eetablish  a  parol  gift  el.  the  proper  If 
from  iiie  lather  to  him. 

Ths  opinion  states  the  case. 

Douglas  and  Seudder  and  J.  JL  Walkir^  toft  the  appellants. 

John  Co$ffrave  and  J.  IT,  Johnaion^  for  the  respondents. 

B&ACB,  J.  The  plaintiffs  are  the  widow  of  Noah  D.  Bell, 
deceased,  and  her  present  husband.  Noah  D,  Bell,  deceased, 
was  a  son  of  Henry  Bell,  deceased.  The  defendants,  Maria 
G.  Allen,  Clara  D.  Thompson,  and  Henry  Bell,  are  the  chil- 
dren of  the  plaintiff  Harriet  and  her  former  husband,  Noah 
D.  Bell.  Defendant,  D.  D.  Bell,  is  a  son  of  Henry  Bell,  de> 
ceased.  Bmest  Bell  and  Clara  Bell  Tracy  are  the  children 
of  Dan  Bell,  deceased,  who  was  a  son  of  Henry  Bell,  deceased. 

The  action  is  in  the  nature  of  a  bill  in  equity  to  declare 
that  the  said  Noah  D.  Bell  died  seised  in  equity  of  an  inherit- 
able estate  in  a  tract  of  land  in  Cooper  County,  containing 
about  223  acres,  in  which  the  said  Harriet  is  entitled  to  dower, 
and  for  its  assignment,  upon  the  ground  that  the  said  Henry 
Bell  in  his  lifetime  made  a  parol  gift  of  said  land  to  his  said 
son,  Noah  D.,  but  died  seised  in  fee-simple  of  the  legal  estate 
therein,  without  conveying  the  same  to  the  said  Noah  D.  The 
defendants,  D.  D.  Bell,  Brnest  Bell,  and  CLira  Bell  Traqr, 
answered,  denying  all  the  material  allegations  of  the  petition, 
and  setting  up  the  statute  of  frauds.  The  other  defendants 
made  no  answer.  The  issues  of  fact  were  submitted  to  a  jury, 
who  found  for  the  plaintiffs,  and  the  court  decreed  in  accord- 
ance with  the  prayer  of  the  petition.  Commissioners  were 
appointed  and  dower  assigned  plaintiff  in  the  land  also  as 
pnjed  for,  and  the  defendants  who  joined  issue  appeaL 

1.  On  the  trial  before  the  jury  the  plaintiff,  Mrs.  (yBryaiii 
and  her  two  children,  the  defendants,  Mrs.  Allen  and  Mrs. 
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Thompeon,  as  also  Mr.  Tbompsony  her  husband,  were  ioiro- 
duced,  and  over  the  objections  of  the  defendant  (to  their  com* 
petei.o/  as  witnesses),  were  permitted  to  testify^  and  this  is 
complained  of  as  error. 

When  this  case  was  here  before  {0' Bryan  t.  AUen^  95  Mo. 
68)  tlM  saiue  point  was  nia«le  aud  passed  upon  as  to  the  com- 
petency of  Mrs.  0*Bryan.  We  then  held  that  she  was  a  com- 
petent witness  under  section  iOIO  of  tiie  Revised  Statutes  of 
1879,  on  the  ground  that  ''  she  was  not  one  of  the  original 
parties  ta  tlie  contract  or  cause  of  action  oo  triaL"  Since 
that  decision  was  made,  and  before  the  trial  of  this  case  in 
the  eonrt  below,  from  which  this  appeal  was  taken,  said  sec- 
tion was  amended  so  that  the  first  proviso  tliereof  then  and 
now  reads:  **That  in  actions  whore  one  of  the  original  parties 
to  the  eootraot  or  eauee  ef  action  in  iasue  and  on  trial  is  dead, 
or  is  shown  to  the  court  to  be  insane,  tlie  other  party  to  such 
eoniraci  or  came  of  action  shall  not  be  admitted  to  testify 
Hthm-  in  his  own  favor  or  in  favor  of  any  party  to  the  action 
daiming  under  him,  and  no  party  to  such  suit  or  proceeding 
whose  right  of  action  or  defense  is  derived  to  him  from  one  who 
ts,  or  J  if  liwing,  would  he^  subject  to  the  foregoing  disqualification, 
shaU  be  admitted  to  testify  in  his  own  favor,  except  as  in  this 
section  is  provided,^*  •  •  •  •  Sees.  Acts,  1887,  p.  287;  Rev. 
Stats.  1889,  see.  8918. 

The  amendment  insisted  in  inserting  in  the  original  sec- 
tion the  words  in  italics.  There  can  be  no  question  under 
this  amendment  that  the  witnesses  objectt^d  to  were  disquali- 
Aed  to  testify  upon  the  issues  on  this  trial  at  the  time  they 
were  called,  and  the  court  committed  error  in  permitting  them 
to  testify.  It  is  urged,  in  support  of  the  ruling  of  the  court, 
that  at  the  time  this  amendment  was  passed,  this  cause  was 
pending;  that  there  hud  then  been  one  trial  in  the  case,  in 
which  the  plaintiff  had  the  benefit  of  the  evidence  of  some 
of  these  witnesses,  they  being,  nnder  the  law  as  it  then  stood, 
competent  witnesses;  and  that  the  plaintiff,  therefore,  had 
some  vested  right  in  their  evidence,  which  is  entitled  to  the 
protection  of  the  constitutional  provision  prohibiting  the  pas- 
sage of  a  law  ** impairing  the  obligation  of  the  contracts  or 
retrospective  in  its  operation.'^ 

It  is  not  seen  how  this  contention  can  be  maintained.  Laws 
which  change  the  rules  of  evidence  relate  to  the  remedy  only, 
may  be  applied  to  existing  causes  of  action,  and  are  not  pre* 
eluded  from  snob  application  by  the  cotiptitutional  provision? 
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Cooley  OD  Conaiitutional  Limitationa,  id  mL^  p.  S8&  Tbo 
learned  author  ia  another  conneoiioa  thoB  states  the  doetrins 
npon  this  subject:  '^A  right  to  have  one's  eoatroyersies  deter* 
mi  ned  by  existing  rules  ot  evidence  is  not  a  vested  right*  These 
rules  pertain  to  the  remedies  wlucb  the  state  provides  for  Urn 
citizenB;  and  geiierally  in  legal  contemplutioii  they  neither 
enter  into  and  constitute  a  part  of  any  ooairaet,  nor  can  be 
regarded  as  being  of  the  essence  of  any  right  which  a  party 
may  seek  to  enforce.  Like  other  rules  affecting  the  remedy, 
they  must,  therefore,  at  all  times  be  eubjeei  to  modification 
and  control  by  the  legislatare;  and  the  changes  which  are 
enacted  may  lawfully  be  made  applicable  to  existing  causes 
of  action  even  in  those  states  in  which  retrospective  laws  are 
forbidden;  for  the  law  as  changed  would  only  prescribe  rules 
for  presenting  the  evidence  in  legal  controversies  in  the  future, 
and  it  could  not,  therefore,  be  called  retrospective  even  though 
some  of  the  controversies  upon  which  it  may  act  were  in 
progress  before ":  Cooley  on  Constitutional  Ldniitations,  p.  367; 
StaU  V.  GraiU,  79  Mo.  113;  49  Am.  Rep.  218. 

The  trend  of  modem  legislation  has  been  until  recently  in 
the  direction  of  enlarging  the  class  of  competent  witnesses, 
and  the  rulings  in  most  of  the  cases  have  been  upon  legisla- 
tion  making  those  competent  who  before  were  incompetent  to 
testify,  but  the  principle  is  the  same  in  the  one  as  in  the  other 
case.  By  such  changes  in  the  law,  as  in  all  general  legisla* 
tioD,  hardship  is  sometimes  worked  in  individual  cases;  but 
in  this  particular  case,  there  need  be  no  such  complaint,  for 
all  the  substantial  facts  necessary  to  an  enlightened  judgment 
by  the  chancellor  appear  in  the  evidence  of  other  witnessea 
Briefly  stated,  they  are  as  follows:  — 

2.  Henry  Bell  was  a  prosperous  and  wealthy  merchant,  re* 
siding  in  Lexington,  Kentucky;  he  had  three  sons,  Noah, 
Daniel,  and  D.  D.,  for  all  of  whom  he  seems  to  have  enter- 
tained a  warm  parental  affection.  Noah,  who  was  living  with 
his  father  at  the  time  (in  1857),  married  an  estimable  Ten- 
nessee lady,  the  plaintiff  in  this  case,  and  soon  thereafter  his 
father  set  him  up  in  business  in  Keokuk,  Iowa.  He  conducted 
the  business  for  a  short  time  and  failed,  his  father  paying  his 
debts.  He  returned  to  Lexington,  remained  there  a  short 
time,  and  went  thence  to  St  Louis  where  he  remained  until 
the  war  broke  out,  when  he  went  south  with  his  family,  and 
continued  there  living  in  Mississippi  and  AriLansas,  until  the 
year  1868.    The  character  of  Noah  Bell  is  portrayed  in  the 
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•fidenoo  in  featoTM  aboat  which  there  can  be  no  mistake;  lia 
was  a  good-hearted  fellow,  whom  his  father,  his  fiimilj,  and 
his  friends  loved  truly,  but  improvident,  and  of  **  irregnlar 
habits.''  As  a  oonseqnence,  his  father  felt  called  upon  and 
did  continually  contribute  to  the  support  of  himself  and 
family,  as  their  necessities  required,  from  the  time  of  his 
marriage  to  the  day  of  his  death. 

In  1868,  seeing  that  he  was  not  getting  on  the  world,  or 
likely  to,  his  father  determined  to  charge  himself  more  defi- 
nitely and  directly  with  the  future  support  and  welfare  of  his 
son  and  his  family  than  he  had  hitherto  done,  and,  in  pursu- 
ance  thereof,  bought  the  premises  in  question,  furnished  it 
with  everything  necessary  to  make  a  pleasant  home  for  a 
country  gentleman,  and  thereafter  made  him  an  allowance  of 
three  thousand  dollars  per  annum  to  live  on  it,  as  such.  This 
allowance  he  continued  to  him  until  Noah's  death  in  1877,  and 
to  Noah's  family  until  his  own  death  in  1883,  besides  making 
them  presents  of  other  large  sums  of  money  as  to  him  seemed 
agreeable  or  necessary,  and  buying  a  lot  and  erecting  a  house 
on  it  in  the  city  of  Boonville  for  a  residence  for  his  widow  at 
a  cost  of  eight  thousand  or  nine  thousand  dollars,  not  com- 
pleted until  after  his  death. 

During  the  nine  years  that  Noah  resided  on  the  premises, 
some  necessary  repairs  and  improvements  were  made  on  the 
place  out  of  money  furnished  by  his  father  amounting  to  an 
insignificant  sum  when  compared  either  with  the  rental  value 
of  the  property  or  his  allowance.  During  the  whole  period  he 
and  his  family  lived  in  perfect  accord  and  harmony  with  his 
father,  governing  themselves  in  accordance  with  his  wishes  in 
every  respect  in  regard  to  the  premises,  and  there  is  not  in  the 
evidence  a  suggestion  that  the  thought  ever  entered  Noah's 
mind,  that  he  was  holding  possession  of  this  property  ad- 
versely  to  his  father's  title,  while  in  ever^  line  is  disclosed  the 
father^s  intention  that  that  title  should  remain  in  himself,  and 
that  no  alienable  or  inheritable  estate  should  ever  vest  in  his 
son.  He  proposed  to  take  care  of  this  beloved,  but  somewhat 
wayward,  son  and  his  family,  in  his  own  way,  as  he  had  a 
right  and  knew  precisely  how  to  do,  and  he  did  take  care  of 
them  while  he  lived,  and  made  ample  provision  for  them  after 
his  death.  It  is  not  within  the  power  or  province  of  a  court 
of  equity,  out  of  his  bounty  to  his  son  given  ex  gnUia^  to  con- 
struct an  obligation  ex  dehito  justieia  against  the  father  in  the 
son's  favor,  and  then  enforce  it,  as  we  are  asked  to  do  in  this 
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aaae,  with  no  better  foundation  to  sostain  it  than  the  accept- 
mnoe  of  that  bounty  by  the  Bon,  in  moving  on  the  premises 
from  a  neighboring  state,  living  on  it,  and  spending  a  trifle  of 
that  same  bounty  in  making  and  keeping  the  property  in  re- 
pair and  oomfortable  for  the  eiijoyment  of  himself  and  his 
family. 

Henry  Bell  made  a  fairly  equitable  division  of  his  estate. 
By  his  will  he  gave  to  the  widow  and  children  of  his  deceased 
aon,  Noah,  ninety  thousand  dollars  in  seven-per-cent  bonds; 
twenty-five  thousand  dollars  to  each  of  the  children,  and  fif- 
teen thousand  dollars  to  the  widow,  to  whom  he  also  gave  the 
city  lot  in  Boonville;  the  devise  to  the  widow  was  as  long  as 
she  lived,  and  remained  the  widow  of  his  son;  and  upon  her 
death  or  marriage  the  bonds  given  her  went  in  equal  portions 
to  the  three  children,  and  the  lot  to  her  son  Henry.  She  mar- 
ried again;  hinc  iU»  lachryinm. 

The  bill  should  have  been  dismissed  at  the  hearing  on  the 
evidence.  The  judgment  is  reversed.  In  the  first  paragraph, 
Sherwood,  C.  J.,  and  Black,  J.,  concur.  In  the  second  and 
in  the  result  all  concur.         ^___ 

Parol  Gut  or  Lahd  fbom  Parkmt  to  Child— Bvidknoi  to  Bstablub. 
The  fact  that  a  ion  if  in  posaessioa  of  land  and  has  made  improTementi 
thereon,  ii  not  evidenoe  of  a  gift  of  the  land  when  the  legal  title  is  in  the 
father:  Oooi  ▼.  Cox,  26  Pa.  St  375;  67  Am.  Deo.  432.  No  sale  or  gift  oan  be 
inferred  from  a  parent  giving  a  ohild  the  nse  of  a  farm  or  hoase,  and  promis- 
ing a  gift  of  the  same  at  the  parent's  death:  Poarman  ▼.  Kilgore,  26  Ps.  81 
865;  67  Am.  Deo.  425;  L<c&  t.  Lkh,  81  lows,  84.  A  parol  gift  from  a  parent 
to  a  ehUd  oan  be  established  only  bj  olear  and  oonrincing  evidence:  OoUhu 
▼.  LojfUu,  10  Leigh,  5;  84  Am.  Dea  719.  See  also  Hardman  w.  Noweli,  84 
Qa.46. 

OoKSTiTUTiONAL  Law— Dvx  Psooiss  OF  Law.  ~Tbe  power  of  the  legis- 
ktare  to  alter  the  roles  of  evidenoe  as  thej  existed  at  eommon  law,  and  to 
▼ary  or  limit  existing  mles,  is  not  affected  bj  the  oonstitntional  provisioa 
frohibiting  the  taking  of  life  or  property  without  dne  process  of  law:  P^opk 
▼•  Tmrmr,  117  N.  T.  S87|  16  Am.  81  Bop.  498,andBote. 
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KriDiNoa^  AooouvTwBooKs  Adkibsibli  ih  Fayob  of  Pabtt  bt  Whom 
BLiPT.  —  An  aooonnt-book  of  original  entriaa,  fair  on  its  faoa^  and  shown 
•o  faaro  been  kept  in  the  oenal  coarse  of  business,  it  admissible  in  eri- 
denoe  even  in  favor  of  the  party  by  whom  it  is  kept. 

tMovPABY  BriiNUfoi  OF  OoinsMn  OF  Lost  Book  of  Aocoout  Aiwjthwblb, 
WHEN.  —  Secondary  evidence  of  the  contents  of  an  acooant-book  of 
original  entries  is  admissible  upon  proper  proof  of  the  loss  of  siwh  book. 

Action  to  recover  overpay  men ta. 

O.  M*  Btewarty  for  the  appellant 

A.  R.  Taylor  and  A,  A,  Paxson^  for  the  respondent 

Black,  J.  This  was  an  action  to  recover  overpayments 
allAged  to  have  been  made  by  the  plaintiff  to  the  defendant 
A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict  imd 
jndgment  for  defendant  The  St  Louis  court  of  appeals,  to 
which  the  cause  was  appealed,  reversed  the  judgment  and 
FsoDanded  the  cause  for  error  in  the  instructions.  That  court 
however,  sustained  the  ruling  of  the  trial  court  in  excluding 
a  shipping-book  offered  in  evidence  by  the  plaintiff.  On  this 
question  one  of  the  judges  deemed  the  opinion  contrary  to 
Smith  V.  Beanie^  67  Mo.  281,  and  for  this  reason  the  cause 
was  then  certified  to  this  court 

Defendant  had  a  contract  with  plaintiff  whereby  he  was  to 
receive  a  specified  price  for  hauling  wheat  and  flour  to  the 
mill  and  a  specified  price  per  barrel  and  sack  for  hauling 
floor  and  other  mill  products  from  the  mill  to  different  points 
in  St  Louis  and  East  St.  Louis.  Books  were  kept  At  the 
plaintiff's  warehouse,  which  was  about  a  block  distant  from 
the  mill,  showing  the  wheat  and  flour  received  and  shipments 
made,  and  these  books  disclosed  the  amount  of  hauling  done 
by  the  defendant  A  Mr.  Timmons,  who  was  one  ci  the 
plaintiff's  clerks  at  the  warehouse,  made  up  a  statement  on  a 
•slip  of  paper  at  the  end  of  each  week,  showing  the  amount 
I  due  the  defendant  The  plaintiff's  cashier  at  the  mill  paid 
the  defendant  the  amount  due  as  disclosed  by  these  state- 
ments. The  business  proceeded  in  this  way  from  the  first  to 
the  latter  part  of  1883,  when  the  plaintiff  caused  the  books  to 
be  examined  and  concluded  that  payments  had  been  made 
to  defendant  largely  in  excess  of  what  he  had  earned.  Tim- 
mons  and  defendant  left  the  employ  of  the  plaintiff,  and  a 
eriminal  prosecution  and  this  suit  followed. 


V. 
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The  shipping-booky  offered  in  evidence  by  the  plaintiff  and 

eluded  by  the  coart,  was  made  ap  and  kept  in  the  foUowiof 
manner:  Orders  were  sent  from  the  office  at  the  mill  to  the  ware- 
house to  send  designated  amounts  of  £our,  etc.,  to  designated 
places.  The  orders  were  then  entered  in  the  shipping-book  by 
Timmons,  the  shipping  clerk,  or  by  Mr.  Warren,  who  had  a  gen- 
eral  supervision  over  all  the  business  at  the  warehouse.  The 
orders  were  then  copied  into  a  small  hand-book  for  the  use  of 
the  foreman,  who  delivered  the  articles  to  defendant's  team- 
sters, made  a  note  of  the  fact  and  returned  the  book  to  the 
dark,  who  made  entries  on  the  shipping-book,  showing,  among 
other  things,  the  delivery  of  the  articles  to  defendant.  Mr. 
Warren  says  he  always  compared  the  orders  with  the  book 
when  made  up,  and  then  returned  the  orders  to  the  mill  office; 
that  he  knew  the  flour  and  other  mill  products  were  delivered 
to  defendant  from  the  information  received  from  the  small 
book,  and  in  some  cases  from  personal  observation.  These 
returned  orders  were  lost  or  destroyed.  Timmons,  the  ship- 
ping clerk,  was  not  called  as  a  witness.  With  this  prelimi- 
nary  proof  the  plaintiff  offered  in  evidence  the  shipping-book, 
but  the  court  excluded  it. 

In  HUsrick  v.  Mcpherson^  20  Mo.  310,  plaintiff  brought  an 
action  on  an  account  for  meat  sold  from  day  to  day.  He 
offered  in  evidence  his  daily  account-book,  supplemented  by 
an  affidavit  that  the  account  was  just  and  correct.  This  court 
held  that  the  book,  the  entries  having  been  made  by  the 
plaintiff  himself,  were  not  competent  evidence,  though  sup* 
ported  by  his  supplementary  oath.  That  case  was,  doubtlesSi 
ruled  according  to  strict  rules  of  common  law.  It  constitutes 
the  basis  of  the  ruling  of  the  court  cf  appeals  in  the  case  in 
hand  and  in  some  other  cases. 

When  the  case  of  Hiwrick  v.  McPhertan^  20  Mo.  810,  was 
decided,  parties  to  a  suit  could  not  testify  in  their  own  be- 
half. It  remains  to  be  seen  what  is  the  effect  of  subsequent 
legislation  and  subsequent  rulings  of  this  court.  Section  1  of 
chapter  144  of  the  Gleneral  Statutes  of  1865,  for  the  first  time 
made  parties  to  a  suit  competent  witnesses  in  their  own  be- 
half. An  exception  is  made  where  one  of  the  parties  to  the 
contract  or  cause  of  action  is  dead  or  insane,  and  concludes: 
"  Provided  further,  that  inactions  for  the  recovery  of  any  sum 
or  balance  due  on  account,  and  when  the  matter  at  issue  and 
on  trial  is  proper  matter  of  book-account,  the  party  liv* 
bag  may  be  a  witness  in  his  own  favor,  so  far  as  to  prove  in 
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whose  handwritiDg  his  charges  are,  and  when  made  and  no 
further*" 

The  next  section  is  a  new  enactmenti  and  after  stating  that 
the  court  may,  where  the  matter  at  issue  and  on  trial  is  a 
proper  and  usual  subject  of  charges  on  books  of  account  re- 
quired either  party  to  produce  his  account-books,  declares: 
**  And  no  disputed  account  shall  be  allowed  upon  the  oath  of 
the  party,  when  it  shall  appear  that  he  has  a  book  of  original 
entries,  uuless  such  book  shall  be  produced  upon  reasonable 
request'' 

The  first  section  is  almost  an  exact  copy  of  section  24  of 
chapter  86  of  the  General  Statutes  of  Vermont  of  1862;  and 
the  second  section  is  evidently  modeled  after  a  section  in  the 
statutes  of  that  state  concerning  the  action  of  account.  In 
that  state  books  of  original  entry  are  evidence  in  actions  of 
account  in  favor  of^  as  well  as  against,  the  party  by  whom 
kept:  Johnson  ▼.  Dexter^  37  Vt  641;  Hunter  v.  Kiitredge*8  E^ 
taUt  41  Vt.  359.  That  court,  in  construing  these  sections^ 
takes  them  in  connection  with  other  connected  sections  of  the 
statutes  of  that  state,  while  we  are  to  construe  them  in  con- 
nection with  other  sections  of  our  statute  laws.  The  decisions 
of  that  court  will  be  of  some  aid,  but  not  decisive.  Where,  as 
there,  one  or  two  sections  are  taken  from  the  body  of  a  stat- 
ute of  another  state  and  incorporated  into  our  statute  law  on 
a  given  subject,  we  must  construe  all  the  sections  of  our  law 
upon  the  particular  subject  together.  Now,  these  sections  as 
they  appear  in  our  statutes,  do  not,  in  terms,  say  that  a  party 
to  a  suit  on  account  may  introduce  in  evidence  his  account- 
books;  but  all  this  is  fairly  implied.  Why  should  the  living 
party  be  allowed  to  be  a  witness  in  his  own  favor  to  prove  in 
whose  handwriting  his  charges  are  and  by  whom  made,  as  is 
allowed  by  the  last  proviso  to  the  first  section,  unless  to  lay  a 
foundation  for  the  introduction  of  the  books  7 

If  a  living  party  to  a  cause  of  action  may  introduce  his 
books  in  evidence  in  his  own  favor,  as  plainly  implied  by  the 
proviso,  then  what  possible  reason  can  be  assigned  why  he 
should  not  do  the  same  thing  where  both  parties  to  the  cause 
of  action  on  trial  are  living?  And  the  last  clause  of  the  sec- 
ond section  leaves  a  very  strong  inference  that  the  legislature 
deemed  books  of  original  entry  primary  evidence.  We  think 
these  sections  were  designed  to  and  do  give  complete  recog- 
nition to  the  rule  which  then  prevailed  and  now  prevails  in 
most  of  the  states  and  is  sometimes  called  the  American  rule; 
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namelj,  that  contemporaneoas  book  entries  are  eyidenoe  for 
as  well  as  against  the  partj  bj  whom  thej  are  kept  Says 
Wharton:  ^  In  the  United  States,  a  tradesman's  book  of  ori- 
^nal  entries  is,  in  most  jorisdiotions,  received  in  evidence  as 
prima  facie  pnK>f,  when  supported  by  the  tradesman's  oath'': 
1  Wharton  on  Evidence,  8d  ed.,  sea  678.  On  this  subject 
another  author,  often  cited  and  generally  followed  by  this 
court,  says:  ^In  the  United  States  this  principle  has  been 
carried  fnrtlier,  and  extends  to  entries  made  by  the  party 
himself  in  his  own  shop  boolcs.  Though  this  evidence  has 
sometimes  been  said  to  be  admitted  contrary  to  the  rules  of 
th«  common  law,  yet  in  general  its  admission  will  be  found 
in  perfect  harmony  with  those  ruleSi  the  entry  being  admitted 
only  where  it  is  evidently  contemporaneous  with  the  fact,  and 
part  of  the  re$  ge^tm.  Being  the  act  of  the  party  himself,  it  is 
received  with  greater  caution;  but  still  it  may  be  seen  and 
weighed  by  the  jury":  1  Oreenleaf  on  Evidence,  14th  ed., 
seo.  118.  See  also  Wood  on  Practice  Evidence,  sec.  139. 
Many  cases  are  cited  by  these  authors,  and  they  need  not 
be  repeated  here. 

At  this  place  it  may  be  well  to  notice  the  rulings  of  this 
court  made  since  1865.  Smith  ▼.  Beattie,  67  Mo.  281,  decided 
in  1874,  was  a  suit  in  equity  to  enjoin  a  sale  under  a  deed 
of  trust.  The  defendants  were  bankers.  The  plaintiff  claimed 
that  the  notes  secured  by  the  deed  of  trust  were  given  as  se- 
curity for  what  might  be  due  defendants  on  a  final  adjust- 
ment of  accounts,  and  that  defendants  were  indebted  to  him 
for  moneys  received  and  not  accounted  for.  It  appears  tht 
defendants  brought  their  books  into  court  pursuant  to  an  or- 
der  made  on  motion  of  the  plaintiff,  but  the  plaintiff  did  not 
use  them.  The  defendants  then  proved  by  their  bookkeeper 
and  clerk  that  the  books  were  accurately  kept  in  the  regular 
course  of  business,  that  the  entries  were  made  and  books  writ- 
ten up  each  day  from  tickets  of  the  teller  and  checks  of  the 
eustomer,  and  that  the  checks  of  the  plaintiff  could  not  be 
produced  because  delivered  up  to  him.  With  this  foundation 
the  books  were  given  in  evidence,  and  this  court  sustained  the 
ruling  of  the  trial  court 

The  case  of  Andenan  v.  Volmer^  83  Mo.  404,  has  little  or 
nothing  to  do  with  the  question  in  hand;  for  the  questioif  as 
to  whether  books  of  account  should  be  received  in  evidence 
not  oonsidered* 

Ia  IVUmni  ▼.  iVebon,  90  Mo.  460,  it  was  conceded  on  both 
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■idet  that  aceoont-books  of  a  daoeased  penoo,  when  prc^perlj 
kept,  are  evidence  in  favor  of  the  estate.  In  that  case  we  held 
that  eertain  items  of  the  accoont  should  have  l)een  ezdnded, 
becaose  it  appeared  upon  the  face  of  the  book  produced  that 
the  items  were  not  made  contemporaneous  with  the  transao 
tion  recorded;  but  that  ease  concedes  the  rule  to  be  that  boot 
aeoounts  are  admissible  in  favor  of  the  party  who  keep  them 
when  the  entries  are  made  at  the  time  of  the  transaction,  and 
section  118  of  Greenleaf  on  Evidence  is  cited  with  approval* 

In  Alaihiaa  ▼•  O'Neill,  94  Mo.  520,  a  bookkeeper  at  a  bank 
was  able  to  say  he  made  certain  entries,  that  the  books  were 
kept  correctly,  and  that  he  believed  them  to  be  oorrect,  bnt 
he  could  not  recall  the  particular  transaction.  On  this  show- 
ing he  was  allowed  to  state  his  belief  as  to  the  fact  recorded, 
and  the  ruling  was  sustained.  Such  evidence  is  sufficient  to 
lay  a  foundation  for  the  admission  of  the  books  themselves: 
Bank  of  Monroe  v.  Cvlver,  2  Hill,  531. 

The  cases  of  Smith  v.  Beattie^  57  Mo.  281;  Nehon  v.  NeUon^ 
90  Ma  460;  and  Maihias  v.  (yNeiU,  94  Mo.  520;  show  a  decided 
tendency  to  a  far  more  liberal  rule  than  that  which  prevailed 
prior  to  1865.  They  are  in  perfect  accord  with  what  is  called 
the  American  rule.  Indeed,  one  of  them  gives  complete  ad- 
herence to  that  rule,  a  rule  which  we  have  said  was  adopted 
by  the  General  Statutes  of  1865. 

Since  a  party  may  testify  in  his  own  favor,  it  must  be  con- 
ceded that  he,  as  well  as  his  clerk  or  bookkeeper,  may  refresh 
his  memory  from  entries  made  by  him  or  under  his  eye,  and 
then  testify  as  to  the  facts  with  his  memory  thus  refreshed. 
Now,  in  cases  of  an  account  composed  of  many  items,  all  this 
means  nothing  more  than  reading  the  book  in  evidence.  This 
we  all  know  from  daily  experience  in  the  trial  courts.  It  is 
out  of  all  reason  to  say  that  a  merchant  or  his  clerks  can  re- 
call each  item  of  the  account,  and  a  fair-minded  witness  will 
generally  decline  the  attempt  Account-books  are  admitted 
in  evidence  for  the  person  by  whom  they  are  kept  when  the 
entries  are  made  at  the  time,  or  nearly  so,  of  doing  the  prin- 
cipal fact,  because  entries  made  under  such  oireumstances 
constitute  a  part  of  the  res  geBtx,  An  entry  thus  made  is 
more  than  a  mere  declaration  of  the  party.  It  is  a  verbal  act 
fiolfowing  the  principal  fact  in  the  orderly  conduct  of  business. 
Such  is  certainly  U)e  custom  and  course  of  business  at  the 
present  day.  We,  therefore,  conclude  that  an  acoount-booic  :t 
entries,  fair  on  its  face,  and  shown  to  have  l>een  ke;>^ 
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in  its  usual  course  of  business,  is  evidence,  even  in  favor  of 
the  party  by  whom  they  are  kept  It  follows  that  the  ship- 
ping-book should  have  been  received  in  evidence. 

The  abstract  says  aoother  shipping-book  eovering  paii  of 
the  time  in  question  was  placed  in  the  hands  of  Timmons  for 
the  purpose  of  verifying  a  certain  statement  that  *'the  book 
and  statement  so  given  to  Timmons  were  never  seen  after- 
wards by  appellant,  and  the  company  was  unable  to  further 
account  for  their  loss.**  This  is  only  the  appellant's  conolu* 
sion  as  to  what  his  evidence  disclosed  concerning  the  loss  of 
the  book,  and  not  an  abstract  of  the  evidence  on  that  subject. 
We  can  only  say  that  upon  due  proof  of  the  loss  of  the  book, 
evidence  of  its  contents  should  be  received:  JStna  Im.  Co*  v. 
Weide,  9  Wall.  677;  Holmes  v.  Harden,  12  Pick.  169. 

As  the  court  of  appeals  reversed  the  judgment  and  re- 
manded  the  cause  far  other  errors,  the  judgment  of  that  ooort 
ia  affirmed. 

Barclay,  J.,  absent^  the  other  judges  concur. 


EvimNCi.  —  Books  or  Aocouvr  a»:  See  note  to  MerrUlY.  lihaca  etc,  B,  JR. 
Cb.9  30  Am.  Deo.  142;  extended  note  to  Union  Bank  ▼.  Knapp,  15  Am.  Deo. 
191-198;  note  to  T$wmkip  4fOiug9  Labsw.  Xivaten,  10  Am.  St.  Eep.  028. 
The  rule  that  private  books  of  account  are  admissible  in  eridenoe  in  favor  oi 
tlio  person  keeping  them  ia  supported  by  the  foUowing  recent  caees:  WooUejf 
T.  Bohnj  41  Minn.  235;  West  OoaH  LunAer  Co.  ▼.  Newkirk,  80  CaL  275;  OiU 
bert  ▼.  Merriam  etc  Saddlery  Co,,  26  Neb.  194;  Seidiel  ▼.  Keiffwin,  57  Coon. 
473;  Mvntagwe  ▼.  Doagim,  88  Mtcb.  119;  ffopkim  y.  Si^an^  77  Wi&  48. 
Where  tbei^  is  no  dimot  eridenoe  oi  the  oootraet  between  partners  the 
partnerahip-booka  may  be  oonaidered  in  deternuning  their  righta.  Johndm 
r.  Ballard,  83  Tex.  486;  Oregg  ▼.  Bard,  129  IlL  613. 

Bfidsvci  — SsooMDABT  Of  B00K8  OF  AooouMT.  ^  Secondary  evidence  of 
the  oontenta  of  booka  of  aooonnt  ia  admissible  only  when  the  absence  of  the 

ite8  fort  J^nnl  y.  B^^Umm,  11  Onah.  117;  89  Am.  Dea  14IL 
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Battkbb  v.  Bakib, 

pas  MnMon,  ta] 

Bowmiwii    AnionmiQ  Owkhu  xov  Bovvd  bt  Mshbasbv  Ldi% 

WlMre  Uadi  art  dirided  by  a  fence  which  their  owners  sappoM  to  be 
the  true  line^  eneh  elaiming  oolj  to  the  true  line  wherever  thnt  mny 
be^  they  ere  not  boand  bj  the  eappoeed  line  end  moet  oonferm  to  the 
trae  line  when  it  ie  eaoerUiaed. 

Pdnamox  of  Lavo  u9  to  Bovrdabt  Ldii,  Aotbbi^  WHBV.^Wben  n 
perMm  tekee  end  holde  poeaeeeion  of  lend  np  to  a  fence,  nndar  dnim  of 
•wnenhip^  hie  poweeiion  will  be  edTeree^  elthoni^  he  nutj  bdiovo  tiM 
fence  to  be  on  the  trae  lin%  when  in  fMt  it  b  not  on  liio  trae  liaou 

(hdv$r  and  Damii  and  Bmj*  PhiOip$t  for  the  appellanti 

# 

Vorie$  and  Varieij  for  the  respoiideiit 

BlagKi  J.  This  was  an  aotioo  of  ejeotment  oommenoed  in 
1888  to  reooTer  a  strip  of  land  off  of  the  south  ride  of  lot  4  in 
blook  2  of  Stewart's  addition  to  the  city  of  St.  Joseph*  The 
lots  in  that  block  have  a  length  of  one  hundred  and  tventj« 
five  feet|  running  east  and  west,  and  a  width  of  twenty-fire 
feet  each.  They  are  numbered  from  north  to  sooth.  The 
plaintiff  owns  lots  !» 8»  8|  and  4,  and  defendant  owns  lots  69  6^ 
7y  and  8. 

At  the  trial  the  parties  agreed  upon  the  following  facta: 
That  defendant,  more  than  twenty  years  before  the  commence- 
ment of  this  suit,  took  possesrion  of  lots  4,  6^  6,  and  7,  and 
fenced  the  same,  and  has  been  in  the  possession  thei^of  since 
that  date;  that  he  built  the  fence  between  lots  4  and  5  accord- 
ing to  stakes  which  had  been  sent  pursuant  to  a  sunrey,  and 
the  fence  was  supposed  to  be  on  the  true  line;  that  his  in^ 
closure  included  one  hundred  feet  front;  that  defendant  dar- 
ing that  time  used  as  his  own  all  of  the  ground  in  his  inclosursu 
It  was  further  agreed  that  plaintiff  took  possession  of  lots  1^ 
2f  8,  and  4  in  1881,  as  the  fences  were  standing  at  that  time; 
that  his  indosure  included  one  hundred  feet  front  and  pro- 
jected into  a  street  on  the  north  ride  a  distance  equal  to  the 
amount  of  land  sued  for;  that  a  true  surrsy  was  made  in 
1887,  from  which  it  is  shown  that  defendant's  inclosure  in- 
cluded a  strip  of  ground  on  the  south  side  of  lot  4,  which  strip 
is  six  and  one  half  feet  wide  at  the  west  end  and  ten  and  a 
half  feet  wide  at  the  east  end.  The  defendant,  move  than  tea 
years  belbre  the  commencement  of  this  snit,  erected  a  secood 
dwelling-house  00  lots  6,  6,  7,  and  8,  bring  a  ooe-aioij  frame 
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with  briok  foundation,  whieh  building  projects  one  lbot| 
or  less,  over  the  true  line. 

In  addition  to  these  agreed  facts,  the  defendant  testified! 
'*  I  have  always  claimed  the  land  up  to  the  fence.  I  claimed 
it  because  I  thought  it  was  mine,  and  still  think  so.  I  in- 
tended  to  claim  to  the  true  line,  but  thought  the  fence  was 
the  true  line,  and  only  claimed  to  the  fence  because  I  thought 
it  was  the  true  line.  There  was  never  any  dispute  about  the 
tme  line  until  the  last  survey  was  made.  When  that  survey 
was  made,  and  they  began  building  a  fence  over  the  old  line, 
I  tore  it  down  because  they  were  building  it  on  my  land." 

On  this  evidence  the  court  declared  the  law  to  be  that  plain- 
tiff  should  recover,  to  which  ruling  the  defendant  excepted. 

The  question  on  these  agreed  facts  and  the  evidence  is, 
whether  the  defendant  has  acquired  the  land  sued  for,  under 
the  statute  of  limitations.  That  defendant  has  been  in  actual 
possession  of  the  strip  of  land  for  more  than  the  statutory 
period  of  time,  is  conceded.  The  question,  therefore,  is 
whether  his  possession  has  been  adverse  to  the  true  owners. 
Where  adjoining  land-owners  are  divided  by  a  fence,  which 
they  suppose  is  the  true  line,  each  claiming  only  to  the  true 
line,  wherever  that  may  be,  they  are  not  bound  by  the  sup* 
posed  line,  and  must  conform  to  the  true  line  when  it  is  as- 
certained: Jaeob$  V.  Mc$eley^  91  Mo.  457;  Schad  v.  Sharp^  95 
Ma  674;  Krid^  r.  MUner,  99  Ma  145;  17  Am.  St.  Rep.  549; 
SHnkerr.  Haagvma^  99  Mo.  209.  **  Their  possession  under 
mistake  or  ignorance  of  the  true  line  dividing  their  premises, 
and  without  intending  to  claim  beyond  the  true  line  wiien 
discovered,  will  not  work  a  disseisin  in  favor  of  either  party: 
Sehiid  V.  Sharp^  96  Mo.  574;  but  where  one  takes  and  holds 
possession  up  to  a  fence,  and  claims  to  be  the  owner  up  to  it, 
his  possession  will  be  adverse,  and  this,  too,  though  he  may 
believe  the  fence  to  be  on  the  true  line,  when,  in  point  of  fact, 
it  is  not  on  the  true  line:  CoU  v.  Parker,  70  Mo.  879;  Hand^ 
Ian  V.  McMawui^  100  Mo.  126;  18  Am.  St  Rep.  633.  The  dis- 
tinction between  these  rules  lies  in  the  fact  whether  the  party 
claimed  only  to  the  true  line  wherever  that  might  be,  or  to 
the  fence. 

The  circuit  court  committed  manifest  error  in  the  applica- 
tion of  these  well-settled  rules  of  law.  It  is  true  the  defend* 
ant  says  he  thought  the  fence  was  on  the  true  line,  and  that 
he  claimed  to  it  because  he  thought  it  was  the  true  line;  but 
that  he  claimed  to  the  fence  is  clearly  asserted  by  him.     Be- 
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rides  fliifl,  h  ie  agreed  that  he  has  been  in  actaal  possesaiaii, 
and  has  used  as  his  own  all  of  the  ground  within  his  in<doflp 
ure.  Emphasis  is  given  to  all  of  this  by  the  fact  that  he  had 
but  one  hundred  feet  front  feet  inclosed,  the  exact  width  of 
his  four  lots,  and  by  the  further  fact  that  his  building  projects 
one  foot  over  the  true  line.  Though  he  supposed  the  fence 
was  on  the  true  line,  and  for  that  reason  claimed  up  to  it,  still 
he  at  all  times  claimed  to  own  the  land  up  to  that  line,  and 
hiR  possession  was  adverse  because  of  this  claim  of  ownership. 
The  fact  that  he  was  mistaken  as  to  the  true  line  is  immate* 
rial  when  it  appears  that  he  claimed  up  to  the  fence.  The 
case  is  entirely  different  from  that  where  a  party  in  possession 
simply  claims  to  the  true  line,  wherever  that  shall  be  ascer- 
tained  to  be. 

It  is  not  necessary  to  speak  of  cases  where  land-owners  agree 
upon  a  line  between  their  properties,  for  this  case  does  not 
belong  to  that  class.  The  court  erred  in  directing  a  Terdict 
for  the  plaintiff,  and  the  judgment  is  reversed  and  the  eause 
remanded. 

Barclay,  J.,  absent;  the  other  judges  concur. 


ADVBEtai  PoasB8sio!«  —  Mistake  as  to  BomiDART  Lnra  BinrxBN  Ai>- 
joiNiNO  OwNKBS.  —  Where  owaen  of  adjacent  lands  claim  only  to  the  tme 
line  between  them,  without  intending  to  daiin  beyond  it,  the  ponetsion  of 
one  bevond  the  trae  line  ia  not  adrerae  to  the  other:  KMume  ▼.  £rum,  107 
Ma  4S7;  28  Am.  St  Rep.  435,  and  note;  Fmch  y.  UUman,  105  Mo.  255;  24 
Am.  St.  Rep.  383,  and  extended  note;  bat  if  a  purchaser  indosee  laad  ooo- 
tiguoatt  to  his  own  by  mistake,  believing  that  he  is  pntting  his  fence  on  the 
true  line,  and  holds  snchland  for  seven  yeard,  snch  poiseasion  is  adrerae,  and 
will  avail  against  the  true  owner:  Ertk  y.  Ckurek^  87  Tenn.  675.  If  two  adp 
jaoent  owners  agree  npoa  the  loeation  of  a  line  for  a  division  fence  between 
them,  and  each  holds  possession  for  the  statutory  period  np  to  that  line^  the 
title  to  each  becomes  perfect  without  reference  to  the  true  boundary  line 
between  them:  ffofnuin  v.  WhUe,  90  Ala.  354;  Ahoood  y.  Oamrihe,  88  Mich. 
99.  Where  one  takes  and  holds  mp  to  a  Wttll  or  fence  and  elaims  to  be  tke 
owner  up  to  that  wall  or  fenoe,  Mi  pesMssieo  will  be  ashrerae  though  there 
is  a  misuke  as  to  the  line:  HawUan  w,  MeMnnu%  100  Mo.  124;  18  Am.  St. 
Rep.  533;  Canjield  v.  Clark,  17  Or.  473;  11  Am.  St  Rep.  845,  and  note;  Tex 
V.  FJlug,  24  Neb.  6S6;  8  Am.  St  Rep.  231,  and  note. 


BoFP  i;.  Ieyinb. 

1108  MamiBit  tTS] 

Arvounr  FmnoAflatt  OonrAHDiiro  Titlb  to  Cusm^s  Law  HoIiM  sm 
TEUiim.  <»  An  attorney  who  hat  been  consulted  about  n  titte  tf  land 
will  not  be  permitted  to  pnrohaae  an  oatatauding  one,  and  then  tet  it 
■p  IB  oppoeiUon  to  hit  dient;  and  if  he  does  purchase  snoh  outstanding 
title  ha  holds  it  in  trust  for  his  eUent^  if  the  Utter  aeee  Ht  to  eUim  the 
benefit  of  the  pnrohase;  nor  does  it  make  any  diiferenoe  that  the  utter* 
ney  has  withdrawn  from  his  olient'e  employment  before  he  make*  the 
purchase. 

AnoBHAnov  Aoquikbd  DvRiiro  Bmplotmint  oahkot  bb  Usbd  bt  At* 
lOBBBT.— The  relation  of  attorney  and  olient  ii  based  and  founded 
upon  trust  and  confidence^  and  infonnatioa  aoquiied  osncemtng  the 
subjeot-mftfcter  of  the  employment  whilst  the  relattoa  exists  cannot  bu> 
thereafter  used  by  the  attorney  against  the  client. 

QviTOftAiK  Dbbd^  RreHTi  aw  Pitbohaskb  bt.  —  A  purchaser  by  quitclaim 
deed  for  value  and  without  notioe  acquires  title  as  against  a  prior  un- 
fseocded  deed  or  other  instmmsnt  eonveying  or  sfleetittg  real  sstatei 
but  one  who  takee  by  quitolaim  deed  a  title  whioh  is  snbjsot  to  equitiss 
in  the  hands  of  the  grantor  takes  subject  to  snoh  equitiesi  fie  is»  how* 
ever,  entitled  to  be  reimbursed  to  the  extent  of  the  pnrohase- money  he 
hss  paid,  with  interest. 

Hayward  and  Qriffin^  for  the  appellant. 

A  E.  Colvin^  for  the  reepondents* 

Black,  J.  The  object  of  this  sait  in  equity  ie  to  hare  the 
defendants  declared  the  holders  of  the  title  to  a  lot  in  Kan- 
sas City  in  tmst  for  the  plaintiff,  with  a  further  prayer  for 
general  relief.  The  court  foond  for  the  defendants,  and  the 
plaintiff  Boff  appealed.  The  defendants,  Leigh  H.  Irvine  and 
Louis  G.  L*vine,  are  brothers,  and  the  sons  of  the  other  de- 
fendants, Clark  Lrine  and  Annie  K.  Irvine.  All  of  the 
above-named  parties  resided  at  Kansas  City  at  the  time  of 
the  nurious  transactions  hereafter  mentioned. 

The  pleadings  and  the  undisputed  evidence  show  that  the 
plaintiff  purchased  the  lot  in  1886,  his  grantor  having  only  a 
tax  title.  Some  doobt  arose  as  to  the  validity  of  his  title* 
and  his  abstract  of  the  title  was  placed  in  the  hands  of  Leigh 
H.  Irvine  and  Mr.  Blair  Ibr  examination.  They  were  attor- 
neys at  law  and  partners,  doing  business  under  the  firm  name 
of  Blafar  and  Irvine.  They  received  the  abstract  about  the 
Itft  of  May,  1887.  On  June  1,  1887,  Hefferman,  who  was  a 
former  half-owner  of  the  lot,  conveyed  his  undivided  one  half 
to  one  Kribben;  who  resided  in  the  city  of  St.  Loois.  Krib- 
ben  conveyed  the  same  interest  to  Louis  C.  Irvine  by  a  quit-  ' 
cftdm  deed,  dated  the  14th  of  September,   1897,  for  one 
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hundred  dollars,  paid  bj  either  Leigh  H.  Irvine  or  by  Blair 
and  Irvine.  On  the  8th  of  October,  1887,  Leigh  H.  Irvine 
procured  a  quitclaim  deed  from  Askew  for  the  other  undivided 
one  half  for  the  consideration  of  one  hundred  dollars,  and  on 
the  18th  of  the  same  month  conveyed  his  interest  by  quit- 
claim deed  to  his  brother,  Louis  C.  Irvine,  and  in  August  of 
that  year  the  latter  conveyed  the  lot  to  his  mother  by  a  war- 
ranty deed. 

The  first  disputed  issue  of  &ct  is,  whether  the  relation  of 
attorney  and  client  existed  between  Leigh  H.  Irvine  and  the 
plaintiff.  It  appears  the  plaintiff  and  a  Mr.  Stevens  were 
neighbors,  and  in  former  years  Stevens  had  been  a  practicing 
attorney;  plaintiff  gave  Stevens  the  abstract  of  title,  and  n»* 
quested  him  to  examine  it,  but  Stevens  being  out  of  the  prac- 
tice, advised  plaintiff  to  employ  Blair  and  Irvine.  The 
plaintiff  did  not  know  these  attorneys,  and  he  requested 
Stevens  to  take  it  to  them  for  examination.  The  evidence  of 
Stevens  is,  that  he  left  the  abstract  at  the  oflSce  of  the  attor- 
neys on  a  table,  but  he  does  not  know  whether  eitlier  of  them 
was  present  This  was  probably  about  the  1st  of  May,  1887. 
In  a  short  time  plaintiff  received  a  note  from  Irvine  asking 
whether  he  would  pay  one  thousand  dollars  for  a  quitclaim 
deed,  with  the  request  to  call.  He  says  he  called  at  the  office 
of  these  attorneys,  and  Irvine  then  pointed  out  the  defects  in 
the  title,  and  advised  him  to  procure  a  deed  from  the  owners. 
Irvine  said  he  thought  he  could  get  the  deed.  There  was  a 
like  conversation  on  the  streets.  He  says  the  price  asked  for 
a  quitclaim  deed  was  more  than  he  had  paid  for  the  property; 
that  after  thinking  over  the  matter  he  concluded  Irvine  was 
not  acting  in  his  interest,  and  that  he  directed  Stevens  to  get 
the  abstract,  and  that  Stevens  got  it  and  delivered  it  to  him. 
This  was  ten  days  or  two  weeks  after  the  abstract  had  been 
left  at  the  office  of  the  attorneys.  They  did  not  inform  the 
plaintiff  from  whom  they  expected  to  get  the  proposed  deed. 
The  plaintiff  paid  the  attorneys  nothing  for  their  serviceSi 
and  they  made  no  demand  of  him  for  oompensatioQ. 

The  evidence  of  Mr.  Stevens,  in  its  general  tenor,  leaves  it 
in  doubt  as  to  whether  he  employed  Blair  and  Irvine  to  ex- 
amine the  abstract;  but  he  produces  this  doubt  by  the  erro* 
neous  assumption  on  his  part  that  it  required  a  payment  of 
money  by  plaintiff  to  the  attorneys  to  create  the  relation  of 
attorney  and  client.  He  was  on  friendly  terms  with  Blair 
and  Irvine,  and  his  remembrance  is  defective  as  to  what  he 


Oot  1881.]  Boiv  «.  Ibvihs.  611 

did  in  the  exeontioD  of  hit  agenoy.  The  proof  is  olear  that 
plaintiff  directed  Stevens  to  employ  these  attorneys,  that 
Stevens  left  the  abstract  at  their  office,  and  that  Irvine  there- 
after sent  the  plaintiff  the  note  before  mentioned,  and  advised, 
the  plaintiff  to  get  a  quitclaim  deed  from  the  owner.  Irvine 
proposed  to  get  it  fer  him.  This  evidence  as  a  whole  shows 
beyond  doabt  that  Stevens  did  employ  these  attorneys,  and 
that  they  examined  the  abstract  pursuant  to  that  employ* 
menk  The  relation  of  attorney  and  client  did  tlierefore  exist 
between  Blair  and  Leigh  H.  Irvine  on  the  one  hand  and  the 
plaintiff  on  the  other. 

An  attorney  who  has  been  consulted  about  a  title  to  land 
will  not  be  permitted  to  purchase  an  outstanding  onOt  and 
then  set  it  up  in  opposition  to  his  client  If  he  does  purchase 
such  an  outstanding  title,  he  holds  it  in  trust  for  his  client, 
if  the  client  sees  fit  to  claim  the  benefit  of  the  purchase: 
Davi$  V.  Kline^  96  Ma  406.  Says  the  supreme  court  of  the 
United  States,  it  may  be  laid  down  as  a  general  proposition 
that  an  attorney  can  in  no  case,  without  his  client's  consent, 
buy  and  hold  otherwise  than  in  trust  an  adverse  title  or  in- 
terest touching  the  thing  to  which  his  employment  relates: 
Baker  v.  Humphrey,  101  U.  S.  494. 

Nor  does  it  make  any  difference  that  the  attorneys  or  either 
of  them  obtained  the  outstanding  title  after  plaintiff  withdrew 
the  abstract  from  their  hands.  It  may  be  conceded  that  such 
withdrawal  put  an  end  to  their  employment,  but  that  did  not 
leave  them  free  to  buy  in  the  title  about  which  they  had  given 
their  client  advice,  snd  then  nse  it  against  him.  Says  Weeks: 
**An  attorney  cannot  use  information  received  by  him  from 
his  elient  in  opposition  to  the  client.  An  attorney,  for  in* 
instance,  who  has  been  consulted  respecting  the  title  to  lands, 
oannot  afterwards  become  a  purchaser  of  such  lands  from  the 
state  or  from  a  third  party,  to  use  against  his  client  Such  a 
purchase  will  inure  to  the  benefit  of  the  client":  Weeks  on 
Attorneys,  sec.  277.  The  relation  of  attorney  and  client  is 
based  and  founded  upon  trust  and  confidence,  and  informa- 
tion acquired  oonoerning  the  subject-matter  of  the  employ«> 
moot  whilst  the  relation  exists,  cannot  be  thereafter  used  by 
the  attorney  against  the  client  No  system  of  jurisprudemter 
with  which  we  are  acquainted  permits  such  an  abuse  of  the 
oonfidenoe  and  trust  reposed  in  an  attorney*  It  follows  that 
plaintiff  is  entitled  to  the  relief  which  he  asks  em  against 
Lsigh  H.  Irvine^ 
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The  next  questien  fr  whether  Louiis  C.  Irrihe  fook*  the  title 
etibject  to  the  equitable  rights  of  Ifhe  plfttnfifl!  BeSerman,  it 
tB  to  be  remembered,  conveyed  the  an  divided  half  of  the  out- 
rtandrng  title  to  Kribben.  This  deed  was  made  af  the  in- 
stance of  Leigh  H.  Irvine,  and  Kribben  conveyed  the  same 
interest  to  Lotris  C.  Irvine.  Leigh  H.  Irttneprooui^d  a  deed 
from  Askew  for  the  other  half,  and  then  conveyed  the  interest 
thus  acquired  to  his  brother  Louis.  All  of  the  foregoing  deeds 
were  quitclaim  in  form.  Louis  then  conveyed  the  lot  to  his 
mother,  but  this  deed,  it  is  conceded  by  Louis,  was  without 
consideration. 

The  attorneys,  Leigh  H.  Irvine  and  Blair,  were  not  called 
as  witnesses.  Louis  C.  Irvine  testified  on  two  occasions,  one 
by  deposition  taken  and  read  in  evidence  by  the  pkiintiff,  and 
again  in  his  own  behalf  on  the  trial.  In  former  years  he  had 
been  a  law3rer,  bert  at  the  IS  me  in  question  was  a  real  estats 
dealer  and  spectTlater.  He  on  both  occasions  states  that  he 
bad  no  notice  or  knowledge  that  his  brother  and  Blair  had 
been  employed  to  examine  the  plaintiff's  abstract  of  title.  la 
his  deposition  he  snys  he  did  notknow  Kribben,  had  no  deaU 
ings  with  him,  and  did  not  know  who  paid  Kribben  for  the 
deed  from  Kribben  to  himself;  that  his  brother  used  Krtbhen's 
name  as  a  matter  of  eonveitience;  that  he  purchased  the  prop- 
erty from  his  brother  and  Blair,  and  at  his  brother's  request 
took  the  deed  to  the  one-half  from  Kribben;  that  he  did  not 
examine  the  title  but  relied  upon  Blair'e  opinion  as  to  it;  thai 
he  knew  his  brother  and  Blair  were  purdiasing-  the  lot  fiooK 
Hefferman  and  Askew;  and  that  there  was  in  reality  no  odd^ 
sideration  for  the  deed/rom  himself  to  his  mother.  In  hia 
testimony  given  on  the  trial  he  says  his  attention,  was  called 
to  this  property  by  his  brother  and'  Blair  io  conversatiostaoont- 
cerning  invalid  tax  titles  under  a.  deeision  of  this  court;  that 
they  said  they  were  looking  up  such  titles  and  bad  a  maa 
searching  the  records  and  that  money  could  be  made  oat  of 
them;  that  they  talked-  more  about  titis  lot  than  about  any 
other  one;  that  the  conversatiens  lasted  over  a  period  of  thies 
or  four  months,  and  that  he  finally  bought  this  lot  from  them 
for  fifteen  hundred  dollars,  and  gaire  them  a  note  for  seven 
hundred  dollars  with  a  deed  of  trust  htttt  to  secure  it»  five 
hundred  dollars  in  cash,  and  a  receipt  for  three  bnodred  ddJr- 
lars  owing  him  by  his  brother. 

The  llrftf  ieei  tb*  Louie  bears  dais  tbei  l4Ui  of  S^tem* 
ber,  1887,  and  if  he  and  his  brother  had  coneersaiiuna  eoie 
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-oarniag  the  pnqioeedl  piirohase  mrer  a  parioA  «f  fimr  monthB 
before  ii  was  mwb,  -then  eenoie  of  ibe  conffinatione  mvf&i 
have  occurred  during  or  near  the  time  the  plaiotifina  ab- 
siraet  of  title  was  in  the  haiida  of  Leigh  Irrine*  It  ia  per- 
iectlj  clear  that  Leigh  diacevered  the  defeeta  in  the  plaiif 
tiiTB  title  when  acting  for  plaintiff  in  the  espacity  of  mm 
Attorney,  and  it  seems  reasonable  that  Louis  must  have  had 
aome  in&rniation  as  to  hoir  and  under  what  ciroumsitaiiaea 
ihoae  dafeets  were  diaob^red.  Louis,  of  course,  knew  thai 
ibe  jdaiotiff  held  the  tax  deed,  And  be  took  a  boud  from  hia 
brother  Leigh  to  remove  the  cloud  open  the  title  oreaied  bf 
the  tax  deed.  He  purchased  knowing  that  he  must  have  a 
eontast  with  the  plaintiff  as  to  the  validity  of  the  tax  deed, 
mad  knowing  that  a  conveyance  of  the  property  to  his  mother 
could  not  affect  that  contest.  Why  then  make  the  deed  to 
the  mother  without  consideration  unless  there  was  some  other 
oiaim  against  the  property  7 

But  it  ia  not  necessary  to  pursue  this  inquiry  as  to  actual 
notice  of  plaintiff's  equitable  right  to  a  definite  conclusion. 
Louis  claims  under  quitclaim  deeds  and  nothing  else,  so  the 
case  concedes,  though  but  one  of  them  is  found  in  the  record. 
A  purchaser  by  quitclaim  deed,  for  value  and  without  notice, 
acquires  title,  as  against  a  prior  unrecorded  deed  or  other  in* 
fltrument  conveying  or  affecting  real  estate;  for  such  is  the 
effect  of  our  recording  act:  Fox  v.  Rail,  74  Mo.  315;  41  Am. 
Rep.  316;  Boogher  v.  Neece,  75  Mo.  383;  WiUingham  v.  O^r- 
diny  75  Mo.  429;  Munaan  t.  £fisor,  94  Mo.  6(M;  Ebersole  t. 
JbmKn,  102  Mo.  488;  Hope  v.  Blair,  105  Mo.  90;  24  Am.  St 
Sep.  366;  but  the  recording  act  does  not  apply  to  equitiea 
arising  out  of  a  breach  or  abuse  of  a  trust  relation.  The  facts 
ooDBtitutiug  plaintiff's  equitable  right  to  hold  the  property  as 
against  Blair  and  Irvine  could  not  be  made  matter  cS  record 
under  the  recording  act  The  general  rule  which  is  recognized 
in  the  foregoing  authorities,  that  one  who  takes  title  by  quit- 
elaim  deed,  which  title  is  subject  to  equities  in  the  hands  of 
the  grantor,  takes  siibject  to  such  equities,  applies  to  this  case. 

As  Mrs.  Annie  K.  Irvine  paid  no  consideration  for  the  deed 
to  her  she  occupies  no  better  position  than  the  other  defend- 
ants.    Indeed,  it  is  not  claimed  that  she  does. 

The  plaintiff  in  his  petition  offered  to  pay  into  court  for 
defendants  the  amount  paid  by  Leigh  H.  Irvine  for  the  ont- 
atanding  title,  conceded  to  be  two  hundred  dollars;  and  he 
fenewed  that  offer  in  open  court  on  the  trial  of  tfaia  cause. 
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This  amcNint  with  intereft  the  defendants  are  entitled  to  have 
raftmded:  Bdk$r  r.  Humphref^  101  U.  8.  494;  Davi$  ▼•  Smiih, 
48  y  t  96»-S78. 

The  jadgment  in  this  case  is,  therefore,  rerersed  and  the 
eaose  remanded  with  directions  to  the  oircoit  court  to  enter 
np  a  decree  for  the  plaintiff  divesting  the  defendants  of  all 
title  aeqaired  by  the  said  several  qoitclaim  deeds  and  the  deed 
to  Annie  K.  Irvine,  and  investing  the  same  in  the  plaintiff 
npon  the  payment  by  the  plaintiff  into  court  for  defendant 
the  said  two  hundred  dollars  with  interest  thereon  at  six  per 
cent  per  annum  from  the  8th  of  October,  1887.    All  concur. 

Anowrav  ahd  Olbrt^Purcbasb  of  OonrAiiDiira  Tetui  et  Aitob- 
VBV.  -*  An  attornej  at  Uw  it  forbidd^Q  to  pvobaM  aa  intoreifc  in  the  thing 
in  oontroveny  advene  to  his  client:  CfufuUnffkam  w.  Jomu,  37  Kan.  477;  1 
Am.  St  Rep.  257,  and  note;  Dam$  t.  KUne,  96  Ma  401;  Henrp  t.  Raimam, 
S5  FlL  St  S64;  Si  Am.  Dee.  7C3||  and  note;  and  if  an  attorney  purchase 
an  ontitandiag  title  for  one  of  two  plaintiib  who  are  his  blients,  he  will  be 
deemed^  to  hare  pnrohased  in  trust  for  both:  LeS»ettrlmg  t.  Biadt,  6  Watts, 
108;  SO  AnL  Deo.  922,  and  note.  An  attorney  will  not  be  allowed  to  take 
adrantage  of  his  relations  with  his  olient  to  make  a  oontraot  in  relation  to 
the  property,  to  the  oUent's  disadvantage:  MOm  r.  Jhmi»  1  MoCk»rd  Ch.  G24; 
16  Am.  Deo.  623. 

QvrroLATM  Dbiim  —  Rioan  or  PiTBOHABXBt:  See  extended  note  to  Tkorm 
T.  Neimom,  63  Am.  Rep.  74a  A  pnrohaser  by  a  <ittitdl«im  deed  for  Talne 
aoqnires  title  as  against  erery  prior  unrecorded  deed  and  erery  instrument 
ID  writing  whioh  may  be  reoorded  whereby  the  real  estate  oonreyed  may  be 
affected  in  law  or  equity:  Hbp$  t.  Blair^  105  Mo.  85;  24  Am.  St.  Rep.  366, 
and  note.  The  holder  of  a  qnltdaim  deed  takes  it  eharged  with  prior  equi- 
ties, and  IB  not  a  ftona  JUU  purchaser:  Stede  t.  8iomB  VaUa/  Bwnk,  79  Iowa, 
339;  18  Am.  St.  Rep.  870,  and  note;  Peim  t.  (kuiier,  80  Mich.  19i;  20  Am. 
St.  Rep.  608,  and  note.  A  quitclaim  deed  Tests  in  the  purehaaer  only  what 
the  grantor  could  daim;  the  only  exceptions  to  this  rule  are  thoee  founded 
npon  the  recording  acts  or  upon  sales  made  under  execution:  AUiutm  t. 
fhofmu^  72  OsL  662;  1  Am.  St.  Rep.  89.  See  Johmmm  t.  IfaBlami^  37  Kan. 
179|  1  Am.  81  Rep.  241,  and  sola. 
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Blukdobn  V.  Missouri  Paoifio  Railway  Company. 

POB  MuaouRi,  4».] 

Rahjotad  TeaxxSi  OBJDiVAHon  RiouLATiNo  Spbso  ov^Pouoi  Rmvla- 
nova  —  Iaws  and  ordiaanoet  ngnlating  the  speed  of  nilroed  tnuoi 
are  polioe  regalationa. 

DxiaoATioN  TO  Cnr  of  Powbe  to  RioaLATB  Spbbd  ov  Railwat  Teainb 
MAT  BB  Implibd. — The  delei^atiuQ  to  a  municipal  oorporation  of  the 
pover  to  regulate  the  rate  of  speed  of  railway  traioa  within  ite  limits 
need  not  be  giren  in  express  terms,  bnt  may  be  implied  from  the  power 
of  the  munioipality  to  abate  naisaaoee  and  to  provide  for  the  geneiml 
welfare. 

Oroihangb  ov  Cnr  RBGOLATnra  Spbbd  or  Railway  TBAiva  mot  Ck>imiiBD 
lO  Stbbbts  and  CuassiHGS.  — a  city  oriUuance  prohibitiag  the  mnniDg 
of  railroad  trains  within  the  city  limits  at  a  greater  rate  of  speed  than 
mx  miles  an  hour  is  not  to  be  oonstrueil  as  applying  only  to  streets  and 
erossings.  The  power  to  enact  sngh  an  ordinance  does  not  depend  alone, 
er  to  any  considerable  extent,  upon  the  power  of  the  city  to  regulate  the 
use  of  its  streets.  Such  an  ordinance  applies  to  the  switching  yards 
and  main  traok  of  the  railway  oompany  as  well  as  to  other  places. 

Bmflotbx  ov  Railroad  Gompant  mat  Rboovbb  for  Injubt  RasuLTiiro 
FROM  Violation  of  Citt  Ordinangb,  whbn.  —  An  employee  of  a  rail- 
road oompany  who  is  injured  by  reason  of  the  company's  riolation  of  a 
city  ordinance  regulating  the  speed  of  railway  trains,  without  having 
participated  in  such  violation,  may  recover  against  the  company  for  the 
injuries  received  by  him.  Nor  will  his  Mtion  be  defeated  by  the  fact 
that  the  persons  in  oharge  of  the  train  by  which  he  was  injured  were 
fellow-servants,  when  they  were  mnning  the  train  pursuant  to  a  time 
card  prepared  and  promulgated  by  the  company. 

SXRVANT   MAT    RiOOVBB    FOB   IVJVBT    OaUBBD   BT   MaSTBB    ARD    FbLLOW. 

Sbbvaht.  —  One  servant  may  recover  for  an  injury  oaused  by  the  oom- 

bined  negligence  of  the  master  and  a  fellow- servant. 
Oqvtbibotobt  Nboliorrob  most  bb  Clbarlt  Shown,  whbr.  —  A  court 

will  not  relieve  from  liability,  on  the  ground  of  contributory  negligence, 

a  defendant  guilty  of  a  flagrant  violation  of  a  law  or  of  a  municipal 

regulation,  where  the  evidence  does  not  make  out  a  olear  ease  of  snoh 

uegligenoe. 
OovFLicTiifo  iRBTBUonoRS,  Rbvbbsiblb  Berob  TO  GiT&  —It  IS  reversible 

error  to  give  conflicting  instruetions^  no  matter  at  whose  instance  thej 

are  given. 

Action  for  personal  injnries. 

J7.  S,  Prie9t^  for  the  appellant 

Z,  J,  MiteheU^  for  the  respondent 

Black,  J.  This  is  an  appeal  prosecuted  by  the  defendant 
from  a  judgment  in  favor  of  plaintiff  in  a  personal  damage 
suit  The  plaintiff  was  injured  by  a  passenger  train,  while 
in  the  employ  of  the  defendant  as  a  night  switchman,  so  that 
it  became  necessary  to  amputate  his  leg  between  the  knee  and 
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ankle.  He  founds  his  action  on  the  Yiolation  of  an  ordinanoe 
of  the  ciiy^  St  Louis,  which  limits  the  rale  of  speed  of  trains 
to  six  miles  per  hour. 

The  plaintiff  had  been  engaged  in  railroad  work  for  thirteen 
years,  eleven  years  of  that  time  in  the  capacity  of  a  coodttctor 
on  another  road  entering  the  city  of  St.  Louis.  He  had  been 
in  the  employ  of  the  defendant  as  night  switchman  at  the  de- 
fendant's Seventeenth-street  yards  in  St  Louis  for  five  nights 
loieceding  the  night  on  which  he  received  the  injuries  of  which 
Jie  complains.  Ths  accident  oecared  at  night,  between  ten 
and  eleven  o'clock  at  a  point  near  the  Eighteenth-street 
bridge.  The  Seventeenth-street  yards  are  just  east  of  the 
Eighteenth-street  bridge.  There  is  what  is  called  a  lead  track 
extending  from  the  Seventeenth-stoeet  yards  westward  on 
a  curve  to  the  north  under  the  bridge,  and  thence  westward  on 
a  curve  to  the  south,  but  the  degree  of  these  curves  is  not 
stated.  There  are  three  tracks  passing  under  the  bridge,  the 
first  or  south  one  is  this  lead  track,  the  next  one  north  of  it  is 
called  the  east-bound  main  track,  and  to  the  north  of  that  is 
the  west-bound  main  track.  Both  of  these  main  tracks  curve 
to  the  south  after  passing  under  the  bridge  going  from  the 
east  to  the  west;  but  here  again  the  degree  of  the  curve  is  not 
stated.  There  is  a  spur  track  which  leaves  the  middle  or 
east-bound  track  at  a  point  just  west  of  the  bridge  and  extends 
westward  between  that  track  and  the  lead  track.  At  the 
time  of  the  accident  there  were  cars  standing  on  the  spur 
track  at  a  point  west  of  bat  near  the  bridge. 

The  plaintiff  and  his  crew  were  engaged  in  moving  a  train 
of  fifteen   or  more  cars  from  the  Seventeenth-street  yards. 
After  the  engine  and  some  six  or  eight  cars  passed  under  the 
bridge  going  west  the  plaintiff  got  off  on  the  ground  and 
stepped  north  some  six  or  eight  feet  to  and  across  the  middle 
or  east-bound  track  to  a  point  some  fifteen  feet  east  of  the 
bridge.    He  then  looked  west  between  the  cars  standing  on 
the  spur  track  and  his  train,  then  moving  weirtward,  and  gave 
,  the  engineer  signals  to  stop  and  to  back  up.    He  then  stepped 
back  towards  his  train,  and  as  he  was  clearing  the  east-bound 
track  his  foot  was  caught  by  the  pilot  of  the  engine  of  an 
aast-boiind  passenger  train,  called  the  Kirkweod  Accommoda- 
tasoL    It  was  necessary  for  the  plaintiff  to  get  off  his  train 
and  step  over  the  track  as  he  did  in  order  to  get  in  line  with 
Us  engineer  so  as  to  give  the  signals.    He  says  he  could  nsl 
MS  ibs  incoming  passenger  train  uniil  it  passed  anoanl 
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the  oftrs  standing  on  tba  «pttr«  thon^  some  of  his  evidenee 
tends  to  show  theai  he  eould  have  seen  the  headlii^t  of  the 
•engine  drawing  that  train  for  a  distance  of  one  hundred  «iid 
eighty  feet  from  where  he  stood.  He  says  he  did  not  see  the 
incoming  train;  that  he  just  stepped  across  the  track,  gaTS 
hia  engineer  a  signal  with  hie  lantern  to  stop,  then  two  signala 
to  l»ack  up;  that  he  then  started  back  and  was  caught;  and 
that  it  was  all  the  work  of  a  minute  or  thirty  seeonds.  He 
says  lie  knew  this  Kirkwood  trahi  came  in  erery  night,  but 
that  he  had  no  time-card  and  did  not  know  when  it  was  due, 
and  was  not  the  foreman  of  his  crew. 

The  evidence  of  the  plaintiff  and  that  of  another  witness  is 
to  the  effect  that  this  Kirkwood  train  was  moving  at  a  rate  of 
speed  from  twenty  to  twenty-two  miles  per  hour.  The  con- 
ductor of  that  train  gave  it  as  his  opinion  that  his  train  was 
running  at  a  speed  not  exceeding  ten  or  twelve  miles  per  hour, 
and  assigns  as  a  reason  therefor  that  it  was  customary  to 
slack  up  at  the  point  where  the  accident  occurred.  He  says 
Ilia  train  was  running  on  the  time  given  by  the  time^ard  pre- 
pared and  promulgated  by  the  defendant.  This  time-card 
was  put  in  evidence,  and  it  calls  for  a  rate  of  speed  exceeding 
that  specified  in  the  ordinance.  The  ordinance  is  in  these 
words:  "See.  1288.  It  shall  not  be  lawful  within  the  limits 
of  the  oity  of  St.  Louis  for  any  car,  cars,  or  locomotives  pro- 
pelled by  steam  power,  to  run  at  a  rate  of  speed  exceeding  six 
miles  an  hour;  but  nothing  in  this  section  shall  be  so  con- 
strued as  to  apply  to  any  oar,  cars,  or  locomotives  running 
over  track  or  tracks  which  are  maintained  along  the  river 
bank  between  Arsenal  Street  and  Elwood  street." 

The  case  was  submitted  to  the  jury  on  this  evidence  pro- 
duced by  the  plaintiff;  and  the  first  complaint  is  that  the 
eoart  erred  in  overruling  the  defendant's  demurrer  to  the  evi- 
dence. In  this  connection  the  defendant  seeks  to  have  the 
above  ordinance  ruled  out  of  the  case  for  these  alleged  reap 
sods:  1.  Beoaose  the  right  of  the  oity  of  St  Louis  to  regulate 
the  speed  of  railroad  trains  is  implied  from  the  express  power 
oonferred  upon  it  to  regulate  the  use  of  the  street;  hence,  the 
ordinance  should  be  conetrned  as  applying  to  streets  and 
crossings  only;  S,  Because  the  ordinance  was  not  designed 
fiir  the  protection  of  the  defendant's  employees,  and  the  plain- 
tiff ean  derive  no  benefit  or  protection  therefrom. 
•  L  As  to  ths  first  of  these  propositions  it  wcaj  be  observed 
that  our  attenliQa  has  not  been  called  to  any  provision  of  the 
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oharter  of  the  oitj  of  St.  Lonis  which  gives  the  city  power, 
in  terms,  to  regulate  the  speed  of  railroad  trains;  but  tiie 
oharter,  among  other  things,  gives  the  mayor  and  assembly 
power  to  regulate  the  use  of  streets;  to  regulate  or  prevent  the 
carrying  on  of  any  business  which  may  be  dangerous  or  detri* 
mental  to  the  public  health;  to  declare,  prevent,  and  abate 
nuisances  on  public  or  private  property  and  the  causes  thereof; 
and  to  pass  all  such  ordinances  as  may  be  expedient  in  main- 
taining the  peace,  good  government,  health,  and  welfare  of  the 
city,  its  trade,  commerce,  and  manufactures. 

It  is  well  to  bear  in  mind  that  laws  and  ordinances  regulat- 
ing the  speed  of  railroad  trains  are  police  regulations  purely: 
Orube  v.  Missouri  Pae.  Ry  Co.^  98  Mo.  331;  14  Am.  St.  Rep 
645;  Knohloch  v.  Chicago  etc,  ICy  Co.,  81  Minn.  402;  Toledo  eU. 
Ry  Co.y.  Deacon,  68  111.  91;  Thorpe  v.  Rutland  etc.  R.  R.  Co^ 
27  Vt  140;  62  Am.  Dec.  625.  As  said  in  the  case  last  cited: 
''This  police  power  of  the  state  extends  to  the  protection  of 
the  lives,  limbs,  health,  comfort,  and  quiet  of  all  persons,  and 
the  protection  of  all  property  within  the  state."  Indeed,  reg- 
ulating the  speed  of  railroad  trains  is  one  of  the  many  in- 
stances of  an  exercise  of  the  police  power  given  by  Chief  Jus- 
tice Redfield  in  that  case.  The  delegation  of  such  a  power  to 
a  municipal  corporation  need  not  be  given  in  express  terms. 
Says  Judge  Dillon:  "Resulting  from  the  power  over  streets, 
and  to  protect  the  safety  of  citizens  and  their  property,  muni- 
cipal corporations,  in  the  absence  of  legislative  restriction, 
may  control  the  mode  of  propelling  cars  within  their  limits, 
may  prohibit  the  use  of  steam  power,  and  regulate  the  rate  of 
speed  ":  2  Dillon  on  Municipal  Qprporations,  4th  ed.,  sec.  718. 

Speaking  of  the  power  of  a  city  to  prohibit  the  propelling  of 
cars  by  steam  through  a  city.  Red  field  says:  *'  We  should  en- 
tertain no  doubt  of  the  right  of  the  municipal  authorities  of  a 
city  or  large  town  to  adopt  such  an  ordinance  without  any 
special  legislative  sanction,  by  virtue  of  the  general  super- 
vision which  they  have  over  the  police  of  their  respective 
jurisdictions  ":  2  Redfield  on  Railways,  5th  ed.,  577,  578.  In 
Chicago  etc.R.  R»  Co.y.  Hctggerty,  67  111.  118,  objection  was  made 
to  an  ordinance  limiting  the  rate  of  speed  of  trains  within  a 
town  to  not  more  than  six  miles  per  hour,  on  the  ground  that 
the  town  had  no  authority  to  pass  it.  The  town  had  no  express 
authority  to  regulate  the  speed  of  railroad  trains,  but  the  trus- 
tees had  power  to  declare  what  should  be  considered  a  nni- 
sanee,  and  to  prevent  and  remove  the  same,  and  to  regulate 
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the  police  of  the  town,  and  to  make  saoh  ordinanceB  as  the 
good  of  the  inhabitants  might  require.  ''  Under  these  powers/' 
says  the  court,  ^  we  think  the  town  possessed  the  authority 
BO  to  order  the  use  of  private  property  within  its  limits  as  to 
prevent  its  proving  dangerous  to  the  safety  of  the  persons  and 
property  of  citizetir;  and  we  view  the  ordinance  in  question 
as  but  a  police  regulation  for  the  preservation  of  the  safety  of 
persons  and  property,  the  adoption  of  which  was  no  more  than 
a  fair  exercise  of  the  police  power  vested  in  the  town/' 

It  is,  therefore,  clear  that  the  argument  that  the  ordinance 
in  question  should  be  construed  as  applying  only  to  streets 
and  crossings  because  the  power  to  enact  it  is  implied  from 
the  power  to  regulate  the  use  of  streets  cannot  stand  the  test 
of  right,  reason,  or  authority.  It  has  no  foundation  upon 
which  to  stand;  for  the  power  to  enact  the  ordinance  does  not 
depend  alone,  or  to  any  considerable  extent,  upon  the  power 
to  regulate  the  use  of  the  streets.  Trains  of  cars  propelled  by 
steam  through  a  city,  so  as  to  be  dangerous  to  persons  and 
private  property,  may  well  be  declared  a  nuisance:  2  Dillon; 
on  Municipal  Corporations,  sec.  713.  Add  to  the  nuisance 
clause  the  general  welfare  clause  and  there  is  then  no  doubt 
but  the  city  of  St.  Louis  had  abundant  authority  to  enact  this 
ordinance. 

The  section  of  the  ordinance  now  in  question  and  another 
section  thereof  were  before  this  court  in  Merz  v.  Missouri  Pac. 
Ry  Co.y  88  Mo.  672.  That  case  was  well  presented,  and  after 
due  consideration  it  was  held  that  the  ordinance  was  a  valid 
enactment,  and  that  it  applied  to  tracks  located  on  uninclosed 
private  property  of  the  defendant,  in  Orube  v.  Missouri  Pac. 
IVy  Co.,  98  Mo.  331, 14  Am.  St.  Rep.  646,  a  like  ordinance  was 
held  to  apply  to  uninclosed  switcli-yards  in  the  exclusive  use 
of  the  defendant.  It  is  often  said  that  ordinances  requiring  a 
bell  to  be  rung  or  a  flagman  stationed  at  a  crossing  are  de- 
signed for  the  benefit  of  persons  traveling  on  the  highway,  but 
such  ordinances  are  wholly  unlike  the  one  in  hand.  This 
ordinance  makes  no  allusion  to  streets  or  to  public  or  private 
grounds.  It  is  an  ordinance  to  limit  the  rate  of  speed  of  cars 
propelled  by  steam  power  within  the  limits  of  St.  Louis,  and 
this,  too,  without  regard  to  any  particular  place.  The  only 
exception  is  that  made  by  the  ordinance  itself.  It  is  no  more 
than  a  police  regulation  prescribing  the  manner  in  which  de- 
fendant may  use  his  property  and  franchise  so  as  not  to  injure 
others.  The  defendant  holds  its  property  and  franchise  subject 
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to  all  aiioh  reaBOoable  police  regulationa,  aad  hi  this  TOBpeetit 
•stands  oa  no  other  greund  than  an  individual:  Ohio  etc  S,  R. 
Co.  y.  McQlMandj  25  £11. 140;  TiedemaQ  on  LimitationB  of  Po- 
lice Power,  sec.  194.  We  see  no  reason  to  depart  from  what 
has  been  said  in  prior  cases,  and  we  again  hold  that  this  or- 
dinan/M  applies  to  the  defendant's  switching-yards  and  main 
track  as  well  as  to  other  places.  This  conclusion  finds  direct 
support  in  what  was  said  in  Crowley  v.  Burlington  etc  Ry  Co,^ 
65  Iowa,  658.  It  was  also  said  in  Whitson  v.  City  of  FranUin^ 
34  Ind,  392,  a  case  often  cited,  that  ''the  fact  that  the  rail* 
road  owned  the  lands  over  which  the  train  was  running  con- 
stitutes no  defense,  nor  could  such  fact  be  considered  in  miti- 
gation of  damages.'' 

We  do  not  regard  the  case  of  State  r.  Jersey  City^  29  N.  J.  L. 
170,  as  in  conflict  with  what  has  been  said.  That  case  is 
made  to  turn  upon  the  limitations  contained  in  certain  statute 
laws  giving  the  city  the  power  to  regulate  the  speed  of  rail- 
road cars  and  engines,  and  to  declare  what  shall  be  consid- 
ered nuisances.  No  such  limitations  are  found  in  the  charter 
of  the  city  of  St.  Louis. 

2.  The  next  objection  to  the  ordinance  is,  that  it  was  not 
designed  for  the  protection  of  the  employees  of  the  defendant, 
and  hence  they  cannot  have  an  action  based  upon  its  breach. 
The  claim  is,  that  the  contract  of  employment  determines 
the  right,  obligations,  and  duties  existing  between  master  and 
servant,  and  that  these  rights  and  obligations  cannot  be  in- 
terfered with  by  an  ordinance.  In  support  of  this  position 
we  are  cited  to  the  following  extract:  ''  The  relation  is  purely 
one  of  contract,  and  the  contract  may  contemplate  or  stipu* 
late  for  any  services  and  any  conditions  of  service  not  abso- 
lutely unlawful":  Oooley  on  Torts,  2d  ed.,  623.  There  is 
certainly  nothing  in  this  extract  which  would  give  any  Tal- 
idity  to  an  unlawful  contract  Says  the  same  author,  when 
speaking  of  the  police  power  of  the  state:  **  All  contraots  and 
all  rights,  it  is  declared,  are  subject  to  this  power;  and  not 
only  may  regulations  which  affect  them  be  established  by  the 
state,  but  all  such  regulations  must  be  subject  to  change  from 
time  to  time,  as  the  general  well-being  of  the  community  may 
require,  or  as  the  circumstances  may  change,  or  aa  experienoe 
may  demonstrate  the  necessity":  Cooley  on  Constitutional 
Limitations,  6th  ed.,  708. 

A  contract  between  master  and  servant  to  disregard  and 
iisobey  this  ordinance  would  be  unlawful  and  void.    It  is 
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d#iibtl0iB  tra»  that  a  servant  engaged  in  disobeying  tbe  er<H- 
nanoe  oesld  not  recover  for  injuries  thus  received,  for  he  could 
*not  complain  of  his  own  WK>ngi  hut  the  plaintiff  bad  nothing 
whatever  to  do  with  tbe  running  of  this  train  at  the  unlawful 
rate  pf  speed.  The  ordinance  was  enacted  to  protect  the  livea 
and  property  of  the  oitisens,  and  is  the  law  within  the  city 
limits.  It  Airnishes  a  rule  of  conduct  for  master  and  servant 
aa  well  as  for  other  persons.  It  certainly  cannot  be  said  that 
plaintiff,  by  entering  the  service  of  the  defendant,  ceased  to 
bo  under  the  protection  of  the  laws  of  the  city.  The  plaintiff 
was  not  a  party  to  or  a  participant  in  the  violatioD  of  the  ordi* 
nance;  and  as  the  ordinance  was  enacted  to  protect  the  citiaena 
and  their  property,  he  has  a  cause  of  action  for  the  damages 
received,  unless  defeated  by  hiaosrn  contriimtory  negligence* 
It  is  agreed  in  this  court  that  another  seotieaof  tbe  ordinance 
provides  for  the  arrest  and  conviction  of  persons  violating  the 
flection  before  set'  out,  but  we  do  not  see  what  that  has  to  do 
with  tbe  case  in  hand.  The  pem^y  thus  imposed  can  ne 
more  affect  this  ease  than  it  would  a  case  where  a  person  not 
a  servant  of  the  company  is  suing  for  injuries  sastained  by 
reason  of  the  exosssive  speed;. 

Nor  is  the  plaintiff's  action  defeated  because  he  and  the 
persons  in  obarge  of  the  train  were-  fellow^servants;  for  the 
train  was  run  at  a  rate  of  spaed  prohibited  by  the  ordinance^ 
pursuant  ts  a  time>earei  prepared  and  promulgated  by  the 
defendant  Hie  unlawful  and  negligent  act  was  the  joint  aat 
of  the  defend  a«it  and  of  the  servants  in  charge  of  tbe  train. 
The  law  is  well  settled  that  one  servant  may  reoover  for  as 
injury  caused  by  the  combined  negligence  of  the  master  and 
a  fellow-iervafit!  Y^W9g  v.  Shickh  #(c.  Iron.  0<Kj  103  Ma  324^ 
and  cases  cited. 

8.  The  next  question  h  whether  the  court  should,  as  a 
matter  of  law,  have  declared  the  plaintiff  guilty  of  contribi^ 
tory  negligence.  It  is  to  be  observed  at  the  outset  that  tbe 
plaintiff  was  not  a  trespasser  or  wrongHloer.  At  the  time  of 
this  accident  be  was  where  he  had  a  right  to  be,  and  where 
the  performance  of  his  duties  requirad  him  to  be,  so  that  the 
cases  of  Yaneeyv.  JFabcLsk^Ur.  B^y  C^.,  dS  Mo.  489,  and  Barker 
v;  Hnnmhai  etc.  R.  R.  Oif.^  98  Mo.  60,  have  no  application  lb 
this  case,  niaagh  his  work  placed  him  upon  these  tracks, 
sflll  it  was  Ms  duty  to  boon  his  guard  for  approaching  trains; 
and  tbe  question  is  not  whetlier  there  ia  evidence  fn>m  which 
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the  jury  might  have  inferred  oontiibutory  negligence,  but 
whether  the  court  should  have  so  declared  as  a  matter  of  law. 

It  is  to  be  observed  in  the  first  place  that  under  our  rulings 
the  burden  of  showing  negligence  on  the  part  of  the  plaintiff 
is  upon  the  defendant.  The  presumption  is  that  plaintiff  per- 
formed his  duty  until  the  contrary  is  made  to  appear:  Stepp  ▼. 
Chicago  etc.  Ry  Co.,  85  Ma  229;  Petty  r.  Hannibal  ete.R.R.  Co., 
88 Mo.806;  Schlerethy. Missouri Pac,R'yCo.,96 Ma509.  While 
some  of  the  plaintiff's  evidence  is  to  the  effect  that  he  could 
have  seen  the  approaching  train  for  a  distance  of  sixty  yards 
from  where  he  stood,  still  his  evidence  is  that  he  could  not 
see  it  until  it  had  passed  the  cars  standing  on  the  spur  track. 
He  stepped  over  one  set  of  rails,  and  his  eyes  were  then  neces- 
sarily turned  in  the  direction  of  his  engineer,  and  while  thus 
looking  and  giving  the  signals  he  could  not  see  the  approach- 
ing passenger  train  because  of  the  cars  standing  on  the  spur. 
Having  given  the  siguals  to  his  engineer,  he  at  once  stepped 
back  towards  his  train  and  was  caught  The  accident  oc- 
curred at  night,  and  these  movements  made  by  him  were  all 
the  work  of  a  minute  or  thirty  seconds. 

Taking  these  circumstances  in  connection  with  the  evi- 
dence that  the  train  was  running  at  a  speed  of  from  twenty  to 
twenty-two  miles  per  hour,  we  think  the  question  of  contribu- 
tory negligence  was  one  for  the  jury.  Wherei  as  herey  there 
is  a  flagrant  violation  of  a  law  or  municipal  regulation,  result- 
ing in  an  injury,  contributory  negligence  should  be  dearly 
made  out,  before  the  court  relieves  the  defendant  from  liabil- 
ity on  that  ground:  Petty  v.  Hannibal  ste.iZ.iZ.  Co^  88  Ma 
808.  The  evidence  in  our  opinion  doee  not  make  out  a  clear 
case  of  contributory  negligence.  The  demurrer  to  the  evi- 
dence was,  therefore,  properly  overruled. 

4.  The  third  instruction  given  at  the  request  of  the  defend- 
ant is,  omitting  some  unimportant  words,  as  follows:  ^  If  the 
jury  find  that  plaintiff,  while  engaged  in  awitching  cars  upon 
a  freight  train  in  the  defendant's  yard,  stepped  immediately 
in  front  of  a  passenger  train  of  defendant,  running  east  upon 
the  east-bound  track  therein,  and  was  struck  thereby,  he  can- 
not recover,  even  though  the  passenger  train  was  running  at 
a  rate  of  speed  exceeding  six  miles  per  hour.''  This  instruc- 
tion, it  will  be  seen,  does  not  require  the  jury  to  find  that 
plaintiff  saw  the  approaching  train,  or  could  liav«  seen  it  by 
the  exercise  of  ordinary  care.  It  submits  no  qoestioii  of  ooii* 
tributory  n^^ligence  to  the  jury.    It  simply  divseta  a  v«rdiek 
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for  the  defeodant  if  plaintiff  stepped  immediately  in  front  of 
the  passenger  train  and  was  hurt^  both  of  which  facts  were 
proved  by  the  plaintiff's  own  evidence.  When  this  instruc- 
tion and  the  one  given  at  the  request  of  the  plaintiff  are  ap» 
plied  to  the  evidence,  as  they  must  be,  it  is  perfectly  plain  that 
they  are  in  direct  conflict;  for  if  this  instruction  given  at  the 
request  of  the  defendant  presents  the  law  correctly,  then  the 
plaintiff  had  no  case,  and  could  not  recover.  This  instruc* 
tion,  in  the  light  of  the  undisputed  evidence  of  the  plaintiff, 
was  simply  a  demurrer  to  the  evidence  submitted  to  the  jury. 
It  is  reversible  error  to  give  conflicting  instructions,  no  matter 
at  whose  instance  they  are  given.  Such  instructions  furnish 
no  guide  to  the  jury:  Stevenson  v.  Hancocky  72  Mo.  612. 

It  is  unnecessary  to  go  over  all  the  instructions.  Should  it 
appear  on  a  new  trial  that  plaintiff  saw  the  approaching  train, 
and,  seeing  it,  stepped  in  front  of  the  engine,  he  cannot  re- 
cover, for  that  would  be  gross  negligence  on  his  part;  but  if 
he  did  not  see  the  approaching  train,  then  it  is  for  the  jury  to 
say  whether  he  was  wanting  in  ordinary  care  in  not  seeing  it 

The  judgment  is  reversed  and  the  cause  remanded. 

Sherwood,  C.  ^.,  is  of  the  opinion  that  the  judgment  should 
be  reversed,  but  does  not  agree  to  remanding  the  cause.  The 
other  judges  concur.  ^_^_^ 

MUKIGIPAL  CORPOKATIONa  ^OkDINAIIGI   LlMITIlfO  SpKSD    OV  BaILWAT 

Trains,  when  held  ralid  under  the  general  grant  of  police  powers  nsnalljr 
found  in  mnnicipal  eharters:  See  Wfwiem  tie.  R.  R,  Co,  v.  Tonrnff,  81  Oa.  397| 
12  Am.  St  Rep.  820;  Cleveland  R'y  Oo.  t.  Hamnqlon^  131  Ind.  420.  An  ordi. 
nanoe  limiting  the  apeed  of  trains  to  four  miles  an  boar  was  held  nnreason* 
able,  under  the  eireumstances,  in  Eviefm  t.  Chkagoete,  R'y  Co.,  46  Minn.  370l 
For  illostration  of  other  ordinances  regulating  the  use  of  streets  by  railway 
eompanies,  see  CU^  tie,  R'p  Co.  r.  Magw,  77  6a.  731;  4  Am.  St  Rep.  106| 
/ViuMf  teata  Odi  t.  Stegemeier^  118  Ind.  805;  10  Am.  St  Rep.  188. 

MmiiciPAL  CoKPORAnoifs  OAir  Bxxbciss  Such  Powbbs  Onlt  as  are 
granted  in  ezprass  words,  necessarily  or  fairly  implied  in  or  incident  thereto^ 
mad  those  essential  to  its  declared  objects  aod  purposes:  8L  Louie  ▼.  Bell 
Telephone  Ox,  96  Mo.  823;  9  Am.  St  Rep.  870;  Hueeing  t.  Roek  Island,  1*28 
HI.  466;  16  Am.  St  Rep.  129;  Village  qf  Carihage  t.  FredeHdt,  122  N.  T. 
268;  19  An.  Bt  Rep.  49a  In  Borongh  qf  MUleretoum  t.  Bell,  123  Pa.  8t 
161,  it  was  held  that  the  general  powers  conferred  under  a  oertain  section  of 
a  borough  law,  "to  make  such  laws,  ordinances,  by*Uws,  and  regulation^ 
■oi  inooosistent  with  the  laws  of  the  commonwealth,  as  shall  be  deemed 
neoeesary  for  the  good  order  and  goTemment  of  the  borough,**  must  be  coa* 
fined  to  the  particular  subjects  referred  to  in  the  twenty-five  suooeedinf 
puragraphe  of  the  same  section;  but  where  general  and  special  powers  an 
granted,  the  power  to  pass  by-laws  under  the  general  grant  does  not  enlai^e 
er  annul  the  power  granted  by  the  fecial  elauas,  but  gives  authority  to ; 
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reMowdble  by-lim  npoa  all  other  matitn  vithia  the  aoope  of  ninDiotpal 
thority:  Humngr.  BoAMmd.  128111.  465;  15  Am.  St.  Asp.  129. 

NiauaKiiox  — Nox-pnuroBMAyGS  of  a  Dutt  Imfobkd  bt  Law  for  tho 
benefit  of  other*  rendert  the  party  failing  to  perform  such  doty  liable  to 
thoee  for  whoee  benefit  it  wae  impoeed  npon  him:  Offome  t.  McMoMten,  40 
Minn.  103;  12  Am.  St  Bep.  60&  Oases  in  which  the  violation  of  mnnimpal 
ordinanoee  by  railway  companies  was  held  to  bo  negligence  per  m  sM  Mmt» 
Taif  T.  MiMmmHHcR'y  Co.,  101  Mo.  236;  20  Am.  St  Rep^  601;  Ifeiterm  ele. 
R.  R,  Co.  T.  Toung,  81  Ga.  397;  12  Am.  St  Kep.  320;  Vitg'mia  tic  R"y  Co.  t. 
WhUe,  84  Va.  498;  10  Am.  St  Rep.  874;  LouitviUe  etc  R.  R.  Co.  ▼.  WM,  90 
Ala.  185;  Kelhy  r.  Mhoouri  Pac  ffy  Co.,  101  Ma  67;  Ckmkndetn.  Ry  Ox 
T.  HarrmgUm,  131  Ind.  426. 

M ASTIR  AHD  SsaTAirr.  —  NflOUOBVOBOV  MaSTIB  CkulCOBVIHO  WITH  THAT 

OF  A  Fbllow-Sbrvaht  will  lendar  the  master  liable  for  injuries  to  a  serrant 
caused  by  such  negligence:  FUk  t.  CerUral  Pac  R.  R.  Co.,  72  CaL  38;  1  Am. 
St  Rep.  22;  Farren  ▼.  SeUen  dfr  Ox,  39  La.  Ann.  1011;  4  Am.  St  Rep.  256; 
Ftanklm  t.  IVimm  eie.  R.  R.  Co.,  S!  Minn.  409;  5  Am.  St  Rep.  806;  Ifyors 
▼.  HudMm  Ir&m  Oo.^  160  Mass.  126;  15  Am.  St  Rep.  176;  Oofpktt  ▼.  Norn 
York  etc  R.  R.  Co.,  122  N.  7.  557;  19  Am.  St  Rep.  623;  SL  Loak  eta.  R'y  Ox 
w.  McCkun,  80  Tex.  86. 


Wilson  v.  St.  Louis  and  San  Francisco  R't  Co. 

pflB  mmovn,  Mt] 

No-ncB  OF  MonoB  fob  BxBoonoir  AOAursv  Nov-bbbdibmt  Stookbouisb 
OF  OoRPOBATZON,  Skrvicb  OF.  — The  notice  of  motion  for  an  order  that 
execution  issne  against  a  stocktiolder  of  a  corporation,  aa  exoention 
against  which  has  been  retnmed  unsatisfied,  required  by  section  736  of 
the  Revised  Statutes  of  1879  to  be  given  to  the  perwm  sought  to  bo 
charged,  must  be  a  personal  notice  served  within  this  state.  Such  a  no- 
tice served  upon  a  nourresident  stockholder  outside  of  this  state  is  a 
nullity,  and  would  be  a  nullity  eveo  il  expressly  authorised  by  the 
statute. 

Strict  CoMTUA^roB  wim  Statutdbt  Dibbotiohs  BsaBBTUiito  wkbb.— > 
Wherever  proceedings  which  differ  from  the  cowse  of  the  common  law 
are  intended  to  result  in  aa  adjudication,  a  strict  oomplisocs  with  all 
material  directions  of  the  statute  is  essential. 

SxBVicB  OF  pROCBsa  B7  PcBLiOATioN,  £rFBGT  OF.  -^  Scrvioe  of  prooess  by 
publication  enables  the  court  to  give  effect  to  a  proceeding,  so  far  only 
as  It  is  one  in  rtm. 

Jurisdiction.  —  Sxrvicb  Outsidb  of  thb  Statb  of  Notiob  ob  Pbocesb^ 
when  not  authorised  by  law,  is  a  nullity. 

JcmrHDicrroK.  —  Pbooeidings  DiFFBRfNo  from  thb  Cottbub  of  thb  Com- 
mon Law  are  invalid  unless  aU  the  material  directions  of  the  statute 
are  strictly  complied  with. 

JcBisDicrioif.  — Skbticb  of  Pboobbs  Bbtond  thb  Statb  cannot  antliociM 
a  personsl  judgment 

PBOCna,  What  is.  —  Any  means  of  acquiring  Jurisdiction  is  properly  d» 
Bomiaatod  prooess. 

ftreOKROLBBft  HOT  FABTT  TO  JuiMMBirr  AOAIBST  COBFOBATKnr.  —  A  stodt- 

holder  is  not^  in  say  sense,  a  party  to  a  judgment  Bsndered  tgainst  B 
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oorporalaan  of  wliiak  Iw  Is  a  maabcry  nor  doM  tnoh  JndgBfloi  bind  Mm 
imIividiiAl  property* 

MoTioif  voB  ExsounoM  aoaik ar  Stookholdsr  of  Inbolvxnt  Gorfobattov, 
iHDBPCNB^rr  P&oc£JU>iNO.  —  A  motion  for  execution  againit  a  itock* 
hoifler  of  ea  isK^vent  oorporation  Is  an  independent  and  original  pro* 
iwiding  of  wbieh  notioe,  proper  in  form  and  eabetanee  and  eerrod  wiifaia 
tbe  proper  jnriediction,  mnet  bo  given  to  the  peraon  soogbt  to  be  eharged> 

Pbesumftioii  Unfatobabui  to  Party  Failing  to  Tbstift  vot  War* 
RANTBD^  WHRM.  —  A  presumption  nufavoraMe  to  a  defendant  doei  not 
arise  from  hie  failing  to  appear  and  tee  tit  7  as  to  a  matter  of  baiineei^ 
irhmn  it  appears  that  tbo  bneineei  waa  tEansaeted  tbrongh  bia  enbofdi* 
natM,  and  that  ho  was  entirely  nnfaniliar  with  its  detaila. 

81OGX  OF  CORFORATIOV,  TRAWSFRR  OF,  BT  TRANSFER  OF  CrRTIFIGAT^  VALPK 

ITT  OF.  —  A  by-law  of  a  oorporation  which  prohibits  the  transfer  of  the 
■took  of  the  oorporation,  except  by  a  formal  transfer  on  its  books,  does 
not,  in  the  alieenoe  of  a  ooastitstional  or  statntery  prokibttion,  render 
invalid  a  transfer  of  its  stock  by  a  traasf er  of  the  ^■^mutt  thereof | 
and  aoch  a  transfer  is  goo  I  against  an  esecntion  creditor  el  tho  stook- 
kolder  who  did  not  have  notioe  of  the  transfer  when  the  execntion  wsa 
leried,  but  wsa  notified  of  it  before  he  purchased  the  stock,  at  a  sale 
wider  the  execntion. 

BoUford  and  WiUiarM^  for  the  plaintiff  in  error. 

B.  D.  KannOy  for  St.  Louis  and  San  Franeiaco  Railroad 
Company. 

James  0,  Broadhead  and  John  (fDay^  for  Seligmans. 

Shsbwood,  p.  J.  On  the  second  day  of  April,  1883,  in  the 
circuit  ooort  of  the  city  of  St  Louis,  plaintiff  recovered  judg* 
ment  againet  the  Memphia,  Carthage,  and  Northwestern 
Baiboad  Company,  for  $72,799.38;  and  execution  on  such 
judgment  having  been  returned  unsatisfied,  that  court  on  De- 
oember  3, 1888,  on  motion  made  for  that  purpose,  ordered  and 
adjudged  that  execution  issue  against  the  defendants  Selig- 
man,  on  the  date  last  mentioned.  There  was  no  nppearanoe 
to  this  motion  on  the  part  of  defendants  Seligniau,  and  it  is 
a  conceded  fact  that  they  never  have  been  resident  in  this 
slate,  but  have  been,  and  still  are,  resident  in  the  city  of  New 
York.  Written  notice  of  the  intended  application  for  execu* 
tion  and  copies  of  the  motion  were  served  upon  said  defend- 
ants  at  tbeit  said  residence. 

Under  the  general  execution  thus  issued,  certain  shares  of 
slock,  preferred  and  otherwise  standing  in  the  names  of  J.  and 
W.  Seligmaa  &  Co.  on  the  stock-books  of  the  defendant  rail- 
way oomjMUiy,  were  levied  on  and  sold  on  the  eighteenth  day 
of  December,  1888,  as  the  property  of  the  defendants  Selig* 
man,  plaintiff  becoming  the  purchaser  on  that  day,  ami  be* 
▲K.  sa  aar,  vou  xxxu. — 40 
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ihereaponi  inBtituted  the  present  proceeding,  which  has  for 
its  object  the  entry  of  a  judgment  and  decree  of  that  courts 
compelling  the  defendant  railway  company  to  place  the  plain- 
tiff's name  on  its  transfer  stock-books  as  the  owner  of  the 
shares  of  stock  described  in  the  petition,  and  to  permit  him  to 
exercise  the  usual  rights  incident  to  such  ownership,  and  to 
have  the  right  and  title  of  the  defendants  Seligman  decreed 
to  be  in  plaintiff,  by  reason  of  his  purchase  aforesaid,  eta 

The  circuit  court,  on  the  eyidence  adduced  at  the  hearing, 
dismissed  the  petition,  and  the  plaintiff  comes  here  on  writ  of 
error. 

Other  facts  necessary  and  sufficient  to  an  understanding  of 
the  cause  will  be  noticed  hereafter,  as  required. 

1.  It  is  claimed,  in  support  of  the  yalidity  of  the  execution 
sale,  that  the  service  of  the  notice  and  motion,  though  made 
in  the  state  of  New  York,  and  upon  persons  there  resident 
and  never  resident  in  this  state,  was  legal,  and  gave  the  cir- 
cuit court  jurisdiction  to  award  the  execution. 

Section  786  of  the  Revised  Statutes  of  1879,  provides:  "If 
any  execution  shall  have  been  issued  against  any  corporation, 
and  there  cannot  be  found  any  property  or  effects  whereon  U> 
levy  the  same,  then  such  execution  may  be  issued  against 
any  of  the  stockholders  to  the  extent  of  the  amount  of  the 
unpaid  balance  of  such  stock  by  him  or  her  owned;  provided, 
always,  that  no  execution  shall  issue  against  any  stockholder, 
except  upon  an  order  of  the  court  in  which  the  action,  suit,  or 
other  iropeeding  shall  have  been  brought  or  instituted,  made 
upon  motion  in  open  court,  after  sufficient  notice  in  writing 
to  the  person  sought  to  be  charged;  and  upon  such  motion 
such  court  may  order  execution  to  issue  accordingly;  and 
provided  further,  that  no  stockholder  shall  be  individually 
liable  in  any  amount  over  and  above  the  amount  of  stock 
owned." 

It  is  insisted  that  such  service  may  be  had  as  provided  in 
section  8505  of  the  Revised  Statutes  of  1879,  which  reads  this 
way:  *'  Notices  shall  be  in  writing,  and  shall  be  served  on  the 
party  or  his  attorney,  in  the  manner  prescribed  in  this  article, 
unless  otherwise  provided  by  law.  The  service  may  be  made 
by  delivering  to  the  party  or  his  attorney  a  copy  of  such  no- 
tice, or  by  leaving  a  copy  at  the  usual  place  of  abode  of  the 
party  or  his  attorney,  with  some  person  over  the  age  of  fifteen 
years,  or  with  the  clerk  of  the  party  or  his  attorney.''  The 
next  succeeding  section  (8506)  provides:  **If  neither  the  ad« 
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ptrfy  nor  Us  attorney  resides  in  this  state,  such  notice 
may  be  pot  up  in  the  offioe  of  the  clerk  of  the  court  wherein 
the  suit  is  pending  or  the  proceedings  are  intended  to  be 
had.'' 

It  is  plain  from  these  statutory  provisions,  that  they  refer, 
as  their  terms  would  naturally  import,  to  a  suit  then  pending 
in  a  court  which  has  already  acquired  jurisdiction  of  the 
party  to  be  served  with  the  notice;  for  the  party  thus  intended 
to  be  served  is  spoken  of  in  section  8506  as  "the  adverse 
party,''  and  as  having  an  "  attorney,"  meaning  an  attorney  of 
record.  This  language  would  obviously  be  without  meaning 
where  as  yet  there  is  neither  litigation  nor  adverse  parties, 
and  consequently  no  attorneys  of  record,  on  whom  notice 
could  be  served.  Thus  it  will  readily  be  seen  that  if  the 
plaintiff's  contention  be  correct,  that  this  statute  applies  to 
the  service  of  a  notice  in  an  instance  like  the  present,  then  a 
service  of  such  a  notice  would  be  equally  good,  as  to  non- 
residents, were  it  simply  posted  up  in  the  clerk's  office  as 
provided  in  section  8506.  In  fact,  in  case  of  a  non-resident 
party  with  a  non-resident  attorney,  this  would  be  the  only 
method. 

In  the  same  chapter  21,  where  section  736  is  found,  section 
751  occurs,  which  provides  that  "  all  notices,  orders,  and  rules 
required  to  be  served  in  the  progress  of  any  cause  shall  be 
served  in  like  manner  as  in  other  civil  cases."  This  section 
evidently  refers  also  to  interlocytory  notices,  etc.,  those 
''required  in  the  progress  of  any  cause,"  and  not  to  those 
notices,  etc,  by  which  the  action  is  begun.  The  statute  in 
question  really  makes  no  provision  for  the  method  of  the  ser* 
vice  of  notice;  it  merely  requires  ''  sufficient  notice  in  writing 
to  the  person  sought  to  be  charged."  The  evident  object  of 
the  statute  was  to  provide  that  the  motion  should  be  in  the 
nature  of  an  action  at  law,  and  governed  by  the  usual  inci- 
dents pertaining  thereto;  and,  where  the  statute  requires 
notice  without  any  qualifications,  personal  notice  must  be 
given.  "The  doctrine  of  constructive  notice  is  altogether  the 
creature  of  statutory  enactment,  and  has  no  existence  until  it 
receives  legislative  recognition  ":  Leach  v.  CargMy  60  Mo.  816. 
But  the  personal  notice  in  this  case,  having  been  served  out- 
iide  of  the  state,  has  not  been  served  according  to  law,  for 
Umb  statute  nowhere  permits  or  directs  this  sort  of  service, 
and  therefore  the  notice  in  question  was  a  nullity;  because 
mhfU&wm  mnim  iBhmi  or  notice  given  with  the  view  of  soba^ 
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qnent  adjadication^-snch  service  or  notice  must  comply  witb 
statutory  requirements  in  order  to  possess  any  legal  efficacy: 
AUen  y.  Singer  Mfg.  Co.,  72  Mo.  326,  and  cases  eited.  Mere 
sendee  of  notice,  not  according  to  law,  brings  no  one  into 
oourt,  nor  does  mere  knowledge  on  the  part  of  the  party  notified 
of  the  pending  proceedings  ha?e  any  more  yalid  effect:  Pot- 
wine's  Appeal^31  Conn.  381;  Smith  on  Mercantile  Law,  S22L 
Wherever  proceedhigs  are  intended  to  result  in  an  adjudica* 
tion,  and  such  proceedings  differ  from  the  eourse  of  the  oona* 
mon  law,  a  strict  compliance  with  all  material  directions  of 
the  statute  is  essential:  Freeman  on  Judgments,  3d  ed.,  boo. 
127,  and  cases  cited.  No  such  compliance  with  the  statnto 
can  be  claimed  here. 

2.  It  will  not  be  intended  that  the  statute  authorises  such 
a  method  of  service  as  that  on  which  plaintiff  relies;  bat  if 
the  statute  did,  in  terms,  require  the  personal  service  of  such 
notice  outside  of  the  state  on  a  non-resident  in  order  to  the 
rendition  of  a  personal  judgment^  or  its  equivalent,  on  a  money 
demand,  such  statute  would  be  wholly  void  as  to  such  extra- 
territorial service.    It  scarcely  requires  to  be  stated  that  this 
position  is  sustained  by  abundant  authority;  indeed,  it  seems 
to  be  questioned  by  none.    On  this  point  Judge  Cooley,  after 
speaking  of  the  validity  of  substituted  service  by  publication, 
etc.,  says:  **  But  such  notioe  is  restricted  in  ite  legal  effect, 
and  cannot  be  made  available  for  all  purposes.    It  will  enable 
the  court  to  give  effect  to  4he  proceeding  so  far  as  it  is  one  m 
rsm,  but  when  the  res  is  disposed  of  the  authority  of  the  oourt 
ceases.    The  statute  may  give  it  effect  so  far  as  the  subject* 
matter  of  the  proceeding  is  within  the  limits,  and  therefore 
under  the  control  of  the  state;  but  the  notice  cannot  be  made 
to  stand  in  the  place  of  process,  so  as  to  subject  the  defendant 
to  a  valid  judgment  against  him  personally.     In  attachment 
proceedings  the  published  notice  may  be  sufficient  to  enable 
the  plaintiff  to  obtain  a  judgment  which  he  can  enibrce  by 
sale  of  the  property  attached,  but  for  any  other  purpose  such 
judgment  would  be  ineffectual.    The  defendant  could  not  be 
followed  into  another  state  or  country,  and  tliere  Imve  recov- 
ery against  him  upon  the  judgment  as  an  established  demand. 
The  fact  that  process  was  not  personally  served  is  a  conclusive 
objection  to  the  judgment  as  a  personal  claim,  unless  the  de» 
fendant  caused  his  appearance  to  be  entered  in  the  attaefeh 
ment  proceedings.    Where  a  party  has  property  in  a  state^ 
and  resides  else^ere,  his  property  is  jusllj  subjesl  te  aS 
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valid  claima  that  may  exist  againrt  him  than;  bat,  beyood 
ibis,  dae  process  of  law  would  require  Appeftraaoe  or  pececMel 
fler vice  before  the  defendant  could  be  peraoually  bound  bf  ^bj 
jmlgment  rendered":  Cooley  on  CoustitutiQttal  LimitaiaDni^ 
5th  ed.,  500^  601,  and  cases  cited.  See,  also,  Tammi^Pmnm  w. 
Bowler,  107  U.  a  529;  Bro^Uyn,  r.  JEtna  L.  /na.  Ce^  99  U.  S. 
362;  Psmnauir  Y.Heff,  95  U.  SL714;  Simr.  Frank,  25  UL  125; 
Story  on  Conflict  of  LawSi  sec.  54d,  et  aeq. 

''Tlie  tribunals  of  one  state  baTe  no  jurisdiction  over  the 
persons  of  other  states^  unless  found  within  thmr  territoirial 
liiiiits;  they  cannot  extend  their  process  into  otbsr  states, 
and  any  attempt  of  the  kind  would  be  tse^ted  in  every  other 
(brum  as  an  act  of  usurpation,  without  any  binding  efficacy. 
'The  authority  of  every  judicial  tribunal,  and  the  ohligatioD 
to  obey  it,'  says  Burge  in  his  Comnaentsries,  *are  circum- 
scribed by  the  limits  of  the  tarriiory  in  which  it  is  estab- 
lished '":  acdpin  V.  Fagc,  18  Wall,  loc  ciL  367. 

Judge  Story  says:  "Considered  in  an  international  poiat 
of  view,  jurisdiction,  to  be  rightfully  exercised,  must  be 
fiounded  either  upon  tbe  person  being  within  the  territory, 
or  upon  the  thing  being  within  tbe  territoryi  £Mr  otherwise 
there  can  be  no  sovereignty  exerted  upon  the  kiM>wn  msTia^ 
'Extra  territorium  jus  dieenti  impuiie  nan  paretur.'  •  •  • « 
On  the  other  hand,  no  sovereignty  can  extend  its  process  be* 
^ond  its  own  territorial  limits  to  sulgect  either  persons  or 
property  to  its  judicial  decisions.  Srery  exertion  of  author* 
ity  of  this  sort  beyond  this  limit  is  a  mere  nullity,  and  incapa- 
ble of  binding  such  persons  or  property  in  any  other  tribunals. 
This  subject,  however,  deserves  a  more  exact  confiideration**^ 
Story  on  Conflict  of  Laws,  aeo.  539. 

Drake  says:  ''But  where  no  process  is  served  on  the  defend- 
ant, nor  property  attached,  nor  garnishee  charged^  nor  appeav- 
ance  entered,  a  judgment  against  the  defendant,  based  on  a 
publication  of  the  pendency  of  the  suit,  will  be  void,  and  msjr 
be  impeached  collaterally  or  otherwise,  and  forms  no  bar  to  a 
recovery  sought  in  opposition  to  it,  nor  any  foundation  for  a 
title  claimed  under  it  notwithstanding  the  statute  laws  of  the 
state  expresisly  auttiorixe  a  judgment  to  be  rendered  against  A 
defiandant  under  such  circumstaiBces.  In  oases  of  tliis  do- 
scription,  while  a  levy  on  property  would  justify  the  exercise 
of  jurisdiction,  and  Uie  garnishment  of  one  indebted  to  the 
defendant  would  be  regarded*  pr$  hoc  viee^  as  equivalent  to  % 
kvy,  yet  the  indebtedness  of  tlve  garnislMe  must  be  sbowat 
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and  a  jndgment  rendered  against  a  gamishee  who  does  not 
appear  and  answer,  and  aguinst  whom  in  such  case  the  stat- 
ute authorises  judgment  to  be  rendered  for  the  whole  amount 
of  the  judgment  against  the  defendant,  without  proof  of  his 
indebtedness  to  the  defendant,  will  not  sustain  the  jurisdio- 
tion":  Drake  on  Attachments,  6th  ed.,  sec.  449. 

'*  Byen  if  a  state  has  passed  a  statute  authorising  its  ooarts 
to  take  jurisdiction  of  personal  actions  against  debtors  or  oth- 
ers who  cannot  be  reached  by  process,  or  of  property  actiona^ 
when  the  property  cannot  be  seized,  actually  or  construe  timely; 
and  if  the  courts  proceed  accordingly,  and  render  judgments, 
such  judgments  are  not  to  be  regarded  by  the  courts  of  other 
states,  nor  by  federal  courts  sitting  within  the  state,  nor  by 
courts  of  the  state  itself,  for  the  reason  that  no  state  can  exer- 
cise power  beyond  its  bounds,  nor  conclude  persons  or  prop- 
erty beyond  them.  Such  statutes  have  been  passed,  such 
power  has  been  assumed  and  exercised  in  more  than  one 
state,  though  very  rarely.  Courts  haye  been  thus  nominally 
authorized  to  take  cognizance  of  personal  actions  against  non- 
residents, after  publication  of  notice,  without  personal  sum- 
mons, personal  appearances,  or  attachment  of  property;  but 
the  supreme  court  of  the  United  States  has  decided  such  pro- 
ceedings under  such  a  statute  to  be  jurisdictionless,  null,  and 
void":  Waples  on  Attachment,  839. 

In  Smith  T.  MeCutehenj  88  Mo.  415,  a  judgment  in  penonam 
for  a  debt  was  rendered  upon  a  mere  order  of  publication,  and 
such  judgment  was  held  absolutely  Toid,  and  that  a  party 
summoned  as  a  garnishee  upon  such  judgment  could  defend 
and  show  the  invalidity  of  such  judgment  by  reason  of  want 
of  jurisdiction  in  the  court  to  render  it  To  the  same  effect 
see,  also,  Latimer  t.  Union  Pac,  fPy  Co.,  43  Mo.  105,  97  Am. 
Dec.  878,  and  numerous  other  authorities  cited  by  defendants. 

Z,  And  it  is  entirely  immaterial  what  is  the  means  or 
method  pointed  out  by  the  statute,  or  used  in  this  instance,  to 
:acquire  jurisdiction  of  the  defendants  Seligman,  whether  by 
writ  or  notice,  it  is  properly  denominated  **  process  ":  6  Com- 
*plete  Digest,  98;  Anderson's  Dictionary  of  Law,  tit.  **  pro- 
cess ^;  Dufight  t.  Merritt,  18  Blatchf.  806;  MiddUUm  Paper  Co. 
if.  Roek  River  Paper  Co.,,  19  Fed.  Rep.  252.  If  process,  then 
ihe  necessity  for  such  process  being  served  in  the  method 
prescribed  by  law,  and  that  such  law  and  that  such  method 
does  not  attempt  to  extend  jurisdiction  beyond  the  proper 
territorial  limits,  is  obvious.    See  18  Blatchf.  306,  and   19 
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Fed.  Bep.  252,  as  well  as  former  authorities.  The  process  in 
vhis  cause,  being  unknown  to  the  law,  as  to  its  method  of  ser- 
▼ioe,  and  as  to  its  extraterritorial  operation,  if  that  method 
were  otherwise  legal,  must  be  held  as  no  process  at  all.  See 
18  Blatchf.  806,  and  19  Fed.  Rep.  252.  Every  subsequent  step 
dependent  thereon  must,  therefore,  be  deemed  void.  In  con- 
cluding this  paragraph,  it  may  be  remarked  that  section  786 
requires  **  sufficient  notice  in  writing  to  the  person  sought  to 
be  charged.''  In  England,  from  whence  that  section  was  de- 
rived, it  was  held,  prior  to  our  statute  being  amended  so  as  to 
be  a  copy  of  the  English  law,  that  such  notice  must  be  per- 
sonal: ilfraeombe  Ry  Co,  t.  Devon  etc.  Ry  Co.y  L.  R.  2  C.  P. 
15;  Edwards  t.  Kilkenny  etc.  Ry  Co.,  1  Com.  B.,  N.  S.  409. 
Under  the  operation  of  a  familiar  principle,  this  construction 
of  the  statute  followed  and  attended  its  adoption  in  this  state: 
Skrainka  t.  AUen,  76  Mo.  884;  Skouten  v.  Wood^  57  Mo.  880; 
but  for  reasons  already  given,  such  service  though  personal 
was  valueless,  because  made  outside  of  our  jurisdiction. 

4.  Nor  is  this  case  unfavorably  altered  for  the  defendants 
Seligman,  because  they  are  charged  with  being  stockholders 
in  the  corporation  against  which  the  plaintiff  recovered  judg- 
ment A  stockbolder  is  not,  in  any  sense,  a  party  to  the  judg« 
ment  rendered  against  a  corporation  to  which  he  may  belong, 
nor  does  such  judgment  bind  his  property:  Hardwick  v.  Jones, 
65  Ma  54;  Hannah  v.  Moherly  Bank,  67  Mo.  678;  Barclay  v. 
Olobe  Jfue.  Ins.  Co.,  26  Mo.  490;  Whitman  v.  Cox,  26  Me.  885; 
MerchanUf  Bank  v.  Cook,  4  Pick.  405;  Adams  v.  Wiscaseet  Bank, 
1  Oreenl.  862;  10  Am.  Deo  88.  In  Blaekman  v.  Central  etc. 
R.  R.  Co.,  68  Oa.  189,  it  was  ruled  that,  upon  a  corporation 
being  sued,  a  stockholder  is  not  a  party  to  the  action,  and 
not  before  the  court;  and  in  England,  in  JSitchings  v.  Rtiilway 
Co.  (In  re  Emery),  20  L.  J.  Com.  P.  81,  where  the  proceeding 
was  on  the  English  statute  already  referred  to  by  motion  for 
judgment  against  a  debtor  of  the  corporation,  Maule,  J.,  says, 
in  referring  to  a  former  case:  *'In  that  case  it  was  held  that 
the  faet  must  be  suggested  upon  the  record.  This  is  an  at- 
tempt to  charge  a  person  in  execution  who  is  not  a  party  on 
the  record;  [The  principle  of  those  decisions  is  that  the  party 
should  have  some  opportunity  for  having  the  matter  tried  by 
a  jury  and  bringing  a  writ  of  error  if  necessary;]  and  though 
the  acts  say  that  execution  shall  issue,  they  mean  after  the 
proper  stages  have  been  taken  to  make  the  person  intended 
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to  be  charged  a  parij  to  tho  ncoid/*    Thia  rvUng  wtm  made 
in  1850. 

Accepting  these  authoriiies  as  the  correct  guide,  any  pro- 
ceed ing  against  the  stock  holdere  suhsequent  to  the  judgment 
reiiUered  against  the  coiperatien  most  be  regarded  ae  aa  origi- 
nal and  independent  prooeediji^  as  much  so  aa  is  garnish* 
isent  process  against  a  uvore  stranger  to  the  reooid;  bat  un- 
less the  service  upon  the  ganiiahee  be  valid  in  form,  and  be 
served  within  the  jurisdiction  rendering  the  judgment^  such 
judgment  when  rendered  will  not  bind  himi  Norveli  v,  Por- 
Ur,  62  Ma  809;  Drake  on  Attacbineuts,  6th  ed.,  sec  451d; 
Thompson  on  Liability  of  Stockholders,  sees.  357,  859;  and 
in  order  to  bind  a  stockholder  in  a  corporation  who  is  the 
debtor  of  such  corporation,  he  most  be  subject  to  the  process 
of  tlie  court  by  being  found  and  served  within  its  juriedic- 
tion»  and  there  sued  just  as  a  garnishee  by  having  the  gar- 
nishment process  served  upon  him.  Garnishment  process  is 
held  to  be  a  suit:  Drake  on  Attachments,  sec.  452;  MHtUs 
V.  East  St.  Louis  sic.  Co.,  89  UL  48. 

The  process  against  the  defendants  Seligman  was  in  aab- 
stance  and  effect  a  process  of  garnishment,  since  it  soaght  to 
appropriate  to  the  demand  of  the  plaintiff  whatever  debt 
they  might  owe  to  the  judgment  debtor,  the  corporation: 
Drake  on  Attachments,  sec  452;  Wapks  on  Attachments, 
342-345. 

There  are  indeed  strongly  resemblant  features  between  pro- 
oess  which  BamnK>iu  for  judgoMnt  a  stockholder  and  process 
which  summons  for  a  like  purpose  an  ordinary  party  as  gar- 
nishee. In  either  caae,  notwithstanding  the  proceeding  is 
sometimes  said  to  be  auxiliary  to  the  main  one,  yet  in  both 
the  movement  against  the  stockholder,  as  well  as  the  garni- 
shee, is  an  independent  and  original  action,  and  so  this  court 
has  treated  it  in  regard  to  stockholders:  ErsHns  v.  Loswss^ 
9Uin,  82  Mo.  801;  SUiU  v.  Si.  Lsuis  CouH  of  Appeals^  87  Mo. 
874;  iu  which  latter  case  it  was  ruled  that  a  '*  motion  for 
execution  against  a  stockholder  should  be  treated  as  a  part 
of  the  record  witliou-t  being  copied  into  the  bill  of  exceptions.'' 
This  ruling  is  alone  consistent  with  the  theory  that  such  mo- 
tions occupy  a  different  plane  from  those  motions  which  are 
interlocutory  in  their  nature,  and  can  only  become  a  part  of 
the  record  by  being  preserved  in  the  bill  of  excaptieos.  In 
the  former  case  it  was  held  that  a  laotioii  for  exeeaUoa  vea 
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fan  the  Euituro  of  a  suit  in  equity  at  common  law  to  reach  at* 
seta  in  the  hands  of  the  stockholder. 

Anjr  procesa,  whether  notice,  writ,  or  motion,  which,  when 
aenred  npon  a  party,  will  have  the  effect  to  authorise  an  order 
or  Jud^sueut  ia  pertoaam  againat  him,  upon  the  rendition  of 
which  a  general  execution  may  iseue  leviable  on  all  the  prop- 
arty  in  the  state  of  which  he  may  be  possessed,  cannot  be 
regarded  in  any  other  light,  so  far  as  that  party  is  concerned, 
than  aa  an  independent  proceeding.  Were  such  a  party 
aaed  in  another  form  of  action,  no  doubt  could  be  entertained 
of  the  necessity  for  notice,  proper  in  form  and  substancei  and 
ierTed  within  the  proper  jurisdiction  in  order  to  its  validity; 
but  in  a  summary  proceeding  under  the  statute,  there  are  the 
aame  personal  issues  to  try,  to  wit,  whether  the  person  sought 
lo  be  charged  is  indeed  a  stockholder,  and  if  he  is  indeed  in- 
debted to  the  insolvent  corporation,  and  the  same  necessity 
Sar  the  ohservanoe  of  all  the  essentials  necessary  to  the  arri- 
val at  a  correct  conclusion,  and  in  the  end  there  is  the  same 
personal  judgment  to  be  entered  if  the  proceedings  are  suc- 
cess&il. 

No  aubstantial  distinction  can  therefore  be  taken  between 
ibe  incidenta  which  natttxally  accompany  service  of  process 
in  the  two  cases;  whatever  cause  would  invalidate  the  service 
of  process  in  one  instance  would  do  so  in  the  other;  in  either 
case  the  proper  service  of  the  process  in  all  respects  is  essen- 
tial to  the  jurisdiction  of  the  courts  and  essential,  also,  in  that 
it  must  meet  the  coastitiitional  mandate  respecting  due  pro- 
cess of  Iaw«  The  law  regards  the  substance  of  things,  not  their 
shadows. 

This  is  the  view  taken  in  Kansas  on  a  statute  which  is 
virtually  a  copy  of  section  736^  and  there  it  was  held  that 
snoh  a  motion  partakes  of  the  nature  of  original  process,  and 
that,  if  served  on  a  stockholder  in  Chicago,  such  service  is  in- 
valid, and  the  party  defendant  may  appear  specially  and  have 
the  resultant  order  vacated:  HcweU  v.  MangUadorf^  33  Kan. 
194.  In  that  case  the  following  apt  quotation  is  approvingly 
madec  "  Wiiere  the  object  of  the  action  is  to  obtain  a  judg- 
ment against  the  defendant  upon  which  an  execution  may 
issue,  to  be  levied  generally  of  his  goods  and  chattels  or  of  his 
prqperty,  peoBonal,  real,  and  jnixed«  it  is  necessary  at  common 
Jaar  that  theieahould  be  a  personal  notice,  citation,  summons, 
ar  subpcBBS^  or  i^t  the  defondant  should  voluntarily  appear 
to  the  action.    In  cases  of  this  character,  such  notice  or  ap- 
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pearance  is  indispensable  to  the  jurisdiction  of  the  ooort"*: 
Wade  on  Lair  of  Notice,  sec.  1187. 

Various  citations,  which  either  direcUj  or  by  necessary 
implication  support  the  conclusions  announced  in  the  case 
jost  cited,  will  be  found  collated  by  the  industry  of  oounsel 
for  defendants.  Being  well  satisfied  of  the  inyalidity  of  the 
service  of  process  in  this  case  on  the  different  groaods,  con* 
stitutional  and  otherwise,  already  stated,  it  is  deemed  unne- 
cessary to  discuss  in  detail  the  authorities  cited  in  opposition 
to  these  views;  none  of  them,  however,  it  is  thought  will  be 
found,  on  careful  examination,  to  announce  a  doctrine  mate- 
rially at  variance  with  what  has  already  been  advanced,  and 
if  they  did  we  should  not  be  inclined  to  follow  them. 

But  it  may  be  said  in  concluding  the  discussion  on  this 
point  that  if,  as  already  seen  from  the  authorities  cited,  it  is 
beyond  the  power  of  the  legislature  of  a  state  to  extend,  even 
by  express  statutory  enactment,  the  jurisdiction  of  its  courts 
or  to  lengthen  the  reach  of  their  process,  then  most  certainly 
it  would  be  wholly  beyond  the  power  of  parties,  by  any  con* 
tract  made  or  consent  given  by  them,  to  have  a  similar  juris* 
dictional  effect;  an  effect  entirely  beyond  the  power  of  the 
legislature  to  authorise;  an  effect  which,  once  admitted,  would 
immediately  wipe  out,  not  only  state  boundaries  and  consti- 
tutional provisions,  but  be  limited  alone  by  the  boundaries  of 
the  habitable  globe;  for  thus  far,  upon  such  a  theory,  would 
jurisdiction  extend  and  process  run.  The  base  for  such  a 
theory  of  the  law,  it  must  be  confessed,  would  be  quite  sim- 
ple: 1.  Given  a  contract  made  in  any  state  by  a  non-resident 
thereof;  2.  Imply  a  contract,  based  upon  the  former  of  sub- 
mission to  any  jurisdiction  the  state  where  the  contract  is 
made  may  choose  to  have  her  courts  assume  over  such  con- 
tracting party  or  which  such  courts  may  assume,  and  the 
jurisdictional  formula  is  complete. 

5.  Judge  Thayer,  before  whom  this  cause  was  heard,  found 
from  the  evidence  that  the  defendants  Seligman  were  not  the 
owners  of  the  stock  in  controversy  at  the  time  of  the  levy 
thereon,  but  that  the  same  had  been  transferred  prior  thereto. 
After  reading  the  evidence  preserved  in  the  record  we  have 
reached  the  same  conclusion,  and  it  would  serve  no  useful 
purpose  to  set  out  the  evidence  in  detail.  On  this  point  it 
seems  uncontradicted.  It  is  said,  however,  that  the  foot  that 
the  individual  defendants  to  this  proceeding  foiled  to  ccmie 
npon  the  witness-stand  and  testify  as  to  the  tranafar  of  the 
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stock  in  question  is  prejudioial  to  their  oanse;  and  Baldwin  t. 
Whiteomb,  71  Ma  658,  and  OoUMy  y.  Johnson,  82  Mo.  605,  are 
cited  as  showing  that  from  such  failure  unfavorable  presump- 
tions would  be  indulged  against  them;  but  in  this  case  there  is 
no  foundation  laid  for.  such  presumptionSf  because  it  clearly 
appears  that  the  business  of  such  defendants  was  tratisacted 
through  their  subordinates,  with  the  details  of  which  business 
they  evidently  were  entirely  unfamiliar. 

6.  The  next  point  for  discussion  is  whether  the  plaintiff  ac- 
quired any  title  to  the  stock  in  question  by  reason  of  his  pur- 
chase at  the  execution  sale.  It  is  insisted  on  his  behalf  that 
he  acquired  a  good  title  by  reason  of  his  purchase,  and  in  this 
connection  certain  constitutional  and  statutory  provisions  are 
relied  upon,  as  well  as  certain  by-laws  of  the  defendant  cor- 
poration. 

The  constitutional  provision,  article  12,  section  16,  is  the 
following:  *'  Every  railroad  or  other  corporation  organized  or 
doing  business  in  this  state,  under  the  laws  or  authority 
thereof,  shall  have  and  maintain  a  public  office  or  place  in 
this  state  for  the  transaction  of  its  business,  where  transfers 
of  stock  shall  be  made,  and  where  shall  be  kept  for  public  in- 
spection books  in  which  shall  be  recorded  the  amount  of  capi- 
tal stock  subscribed,  the  names  of  the  owners  of  the  stock,  the 
amounts  owned  by  them  respectively,  the  amount  of  stock 
paid,  and  by  whom,  the  transfer  of  said  stock,  with  the  date 
of  transfer,  the  amount  of  its  assets  and  liabilities  and  the 
names  and  places  of  residence  of  its  officers '' 

The  statutory  provisions,  except  as  already  quoted,  are 
these  (Rev.  Stats.  1879,  o.  21):— 

^*  Sec  706.  Every  corporation,  as  such,  has  power:  •  •  •  • 
6.  To  make  by-laws  not  inconsistent  with  existing  laws,  •  •  •  • 
for  the  transfer  of  its  stock ** 

^  Sec.  714 In  all  cases  where  the  right  to  vote  upon 

any  share  or  shares  of  the  stock  in  any  incorporated  company 
shall  be  questioned,  it  shall  be  the  duty  of  the  inspectors  to 
require  the  transfer-books  of  such  corporation  as  evidence  of 
stock  held  in  such  corporation,  and  all  shares  that  may  ap- 
pear standing  thereon  in  the  name  of  any  person  or  persons 
shall  be  voted  upon  by  snch  person  or  persons  directly  by 
themselves  or  by  proxy. 

^  Sec  716.  At  every  election  of  directors  the  transfer-books 
of  the  corporation  shall  be  produced  to  test  the  qualifications 
of  the  voters;  and  no  person  shall  be  admitted  to  vote,  directly 
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or  by  pr^Tj^  except  those  in  vhoee  names  the  shares  of  the 
stock  of  the  corporation  shall  stand  on  snch  books,  and  shall 
have  so  stood  for  at  least  thirty  days  previous  to  the  electioo.'' 

^  8ea  72Ql  Every  such  oorporalion  shall  keep  a  bode  in 
which  the  transfer  of  shares  of  its  stock  shall  be  registered, 
and  anotlier  book  cou tailing  the  names  of  its  stockholdersy 
which  book  shall  at  all  times,  during  the  usual  hours  of  buai- 
nesSy  for  thirty  days  previoos  to  an  election  ot  directors,  be 
open  to  the  examination  of  the  stockholders." 

**  See.  737.  The  clerk  or  other  officer  having  charge  of  the 
books  of  any  corporation,  on  demand  of  any  officer  holding 
any  execution  against  the  same,  shsll  furnish  the  officer  with 
the  names,  places  of  residence,  so  far  as  to  him  known,  and 
the  amount  of  liability,  of  every  person  liable  as  aforesaid." 

**  Sea  739.  The  stock  of  every  company  formed  under  thia 
act  shall  be  deemed  personal  estate,  and  shall  be  transferable 
in  the  manner  prescribed  by  the  by-laws  of  the  company;  but 
BO  shares  shall  be  transferred  until  all  previous  calls  thereon 
shall  have  been  fully  paid." 

'*  Sec.  84 1.  Every  railroad  company,  incorporated  or  doing 
business  in  this  state,  •  •  •  «  shaU  .  .  •  •  annually  .  •  .  •  on 
or  before  the  first  day  of  August,  transmit  to  the  office  of  the 
r.ulroad  coramissionerB  a  full  and  true  statement,  under  oath 
of  the  proper  officers  of  said  corporation,  of  the  affairs  of  the 
corporation,  as  the  same  existed  on  the  first  day  of  the  preced- 
ing July,  specifying:  L  The  amount  of  capital  stock  sub- 
scribed, the  number  of  shares,  and  the  par  value  thereof;  2. 
The  names  of  the  owners  of  its  stock,  the  amount  owned  by 
them  respectively,  and  the  residence  ot  each  stockholder,  aa 
far  as  known." 

*"  Bev.  SUts.  1879,  c.  82,  sec.  2354.  The  toUowing  property 
shall  be  liable  to  be  seized  and  sold  upon  attachment  and  exe- 
cution issued  from  any  court  of  record:  •  •  •  •  2.  All  the  rights 
and  shares  in  the  stock  of  any  bank,  iusnrance  company,  or 
other  corporation,  .  :  •  •" 

*'  Sec  2363.  When  an  execution  shall  be  issued  a^inst 
any  person  being  the  owner  of  any  ahares  or  stock  in  any  haiik, 
iosurance  company,  or  other  corporation,  it  shall  be  the  duty 
of  the  cashier,  secretary,  or  chief  clerk  of  such  bank,  insurance 
company,  or  other  corporation,  upon  the  Ddquest  of  the  officer 
having  such  execution,  to  furnish  him  a  certificate,  under  his 
hand,  stating  the  number  of  riglits  or  shares  the  defendaut 
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liolds  in  tfhe  stock  of  ffoch  bank,  companj,  or  corporatiott  wHli 
the  enonmbrance  thereon. 

''Sec.  2364  The  officer,  upon  obtaining  ench  informationy 
fvr  in  any  other  manner,  maj  make  a  levy  of  ench  ezecntiea 
on^snch  rights  or  shares  by  leaving  a  true  copy  of  snch  writ 
with  the  cashier,  secretary,  or  chief  clerk;  and,  if  there  be  no 
such  officer,  then  with  some  other  officer  of  snch  bank,  eofn* 
pany,  or  corporation,  with  an  attested  certificate  by  the  officer 
making  the  levy  that  he  levies  upon  and  takes  snch  rights 
and  shares  to  satisfy  snch  execntion." 

Section  2370  provides  that  ten  days'  notice  of  time,  termSi 
and  place  of  sale  are  to  be  given  by  the  officer  holding  ihm 
execution. 

**  Sec.  2391.  When  any  rights  or  shares  of  stock  in  any 
bank,  company,  or  corporation  shall  be  sold,  the  officer  mak* 
ing  such  sale  shall  execute  an  instrument  in  writing,  reciting 
the  sale  and  payment  of  the  consideration,  and  conveying  to 
the  purchaser  such  rights  and  shares;  and  shall  also  leave 
with  the  cashier,  secretary,  or  chief  clerk,  or  if  there  be  none, 
with  any  other  officer  of  such  bank,  corporation,  or  company, 
a  copy  of  the  execution  and  his  return  thereon;  and  the  pur- 
chaser shall  thereupon  be  entitled  to  all  dividends  and  stock 
and  to  the  same  privileges  as  a  member  of  such  company  or 
corporation  as  such  debt<v  was  entitled  to." 

The  by-laws  of  defendant  corporation,  relating  to  the  trans- 
fer of  its  capital  stock  in  force  at  the  time  of  the  levy  and  sale 
of  the  stock  in  controversy,  are  as  follows: — 

*^  Art.  3,  sec.  6.  At  every  election  of  directors  the  transfer* 
books  of  the  corporation  shall  be  produced  to  test  the  qualifi- 
cation of  the  voters;  and  no  person  shall  be  admitted  to  vote, 
directly  or  by  proxy,  except  those  in  whose  names  the  shares 
of  the  stock  of  the  corporation  shall  stand  on  such  books,  and 
shall  have  so  stood  for  at  least  thirty  days  previous  to  the  elec- 
tion.'» 

**  Ari  12,  sec.  2.  No  transfer  of  stock  shall  be  allowed 
except  by  stockholders  in  person,  or  by  a  properly  constituted 
attorney,  whose  power  shall  be  duly  executed  and  filed  with 
the  company. 

"  Sec.  3.  At  the  time  of  the  transfer  of  any  stock  the  old 
certificates  shall  be  surrendered  and  canceled  before  new  cer- 
tificates are  issued  therefor." 

Under  these  provisions  plaintiff  claims  that  the  stock-bi^oks 
off  til*  defendant  corporation,  showing  the  defendants  Selt? 
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man  to  bo  tho  ownon  of  the  stock  in  qnootioD,  at  the  time  of 
the  levy  of  execution  on  such  shares,  that  snch  ownership  was 
to  be  determined  alone  bj  snch  books,  and  that,  in  conse* 
quence,  the  plaintiff  acquired  a  good  title  by  his  purchase. 

It  is  evident  that  the  constitution  makes  no  inhibition  on 
the  transfer  of  the  stock  of  a  corporation  in  other  modes  than 
the  formal  one  upon  its  books,  nor  does  the  statute  prohibit  the 
usual  method  of  transfer,  to  wit,  bj  the  transfer  of  the  certi* 
ficate.  The  by-laws,  it  seems  in  this  instance,  make  such 
prohibition;  but  the  general  current  of  authority  admits  the 
validity  of  transfers  made  outside  of  the  books  of  the  corpora- 
tion,  some  adjudications  holding  that  such  transfer,  though 
not  recorded  on  the  books,  passes  tlie  legal  titie;  and  it  is 
generally  held  that  such  regulations  made  in  the  by-laws  are 
made  for  the  benefit,  protection,  and  convenience  of  the  cor- 
poration itself,  and  not  for  third  parties,  and  that  they  do  not 
incapacitate  the  stockholder  from  parting  with  his  interest, 
and  that  his  assignment,  though  not  on  the  books,  passes  his 
entire  title  to  the  stock.  This  ruling  appears  to  be  in  accord- 
ance  with  a  custom  generally  if  not  universally  prevalent  in 
the  commercial  world;  a  custom  which  should  not  be  lightly 
disturbed  by  the  courts. 

There  is  much  authority  also  for  saying  that  such  transfers 
are  good,  even  as  against  attaching  or  execution  creditors, 
Buch  creditors  being  held  to  obtain  only  such  title  as  the 
debtor  had  at  the  time  of  the  levy.  In  Merchant's  NaL  Bank 
V.  Richa^dSy  6  Mo.  App.  464,  afterwards  approved  by  this 
court,  74  Mo.  77,  it  was  held  that  an  attaching  creditor  can- 
not prevail  against  a  prior  bona  fide  purchaser  whose  purchase 
has  not  been  entered  on  the  books,  although  such  transfer  was 
unknown  to  the  creditor  at  the  time  the  attachment  was  levied, 
though  the  attaching  creditor  at  the  time  of  his  purchase  be- 
came aware  of  the  transfer,  and  it  was  ruled  in  that  case  that 
the  unregistered  purchaser  had  the  superior  equity,  and  sev- 
eral cases  in  this  court  were  approvingly  cited:  SL  Louie  etc. 
Ine.  Co.  V.  OoodfeUoWj  9  Ma  160;  ChojUeavk  Springe  Co.  v. 
Harriet  20  Mo.  382;  Boatmen^e  Ine.  &  Trust  Co.  v.  Able,  48  Ma 
136;  Afoofii  v.  Bank^  62  Ma  879.  Numerous  authorities  cited 
by  counsel  for  tho  defendants  support  the  same  conclusion. 

That  ruling  is  also  well  supported  by  analogous  mlings  re- 
specting a  levy  on  real  estate  where  there  is  an  onrecorded 
deed,  bat  which  is  put  to  record  prior  to  the  ezeontion  sal% 
where  it  is  held  that  such  deed  will  pivfail  over  any  sup- 
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po0ad  title  acquired  at  each  sale:  Datis  v.  Oumsby^  14  Mo.  170; 
S6  Am.  Deo.  106;  Black  r.  Long,  60  Mo.  181;  Orow  r.  Drac$^ 
61  Mo.  226. 

Here,  though  it  be  granted  that  the  plaintiff  had  no  notioe 
at  the  time  the  execution  was  levied,  yet  this  was  not  the  case 
at  the  time  of  his  purchase  when  he  was  duly  notified.  In 
these  circumstances  he  cannot  justly  lay  claim  to  being  a 
5ofia  JUe  purchaser  as  against  the  unregistered  shareholders 
who  hold  the  outstnnding  certificates;  and  such  outstanding 
certificates  being  in  the  hands  of  prior  purchasers,  who  also 
hold  powers  of  attorney  from  the  registered  shareholders  to 
execute  written  transfers  on  the  books  of  the  defendant  corpo- 
ration, constitute  a  yalid  ground  for  that  corporation  to  defend 
this  action;  for  otherwise  that  corporation  might  incur  a 
double  liability. 

The  considerations  aforesaid  lead  to  an  affirmance  of  the 
judgment,  and  it  is  so  ordered. 

Black  and  Brace,  J  J.,  concur  in  all  that  has  been  said. 

Barclay,  J.,  concurs  in  paragraphs  5  and  6,  and  expresses 
no  opinion  on  the  other  points. 


JuRi&DiCTioiv  OF  NoH-SBSTDBirn.  —  A  person  not  domiciled  in  a  state  oan- 
not  be  charged  m  pe$'$onam  by  adjndication  there,  nnless  be  is  personally 
•erred  with  notice  or  process  within  it,  or  Toluntarily  submits  to  the  jnrin- 
diction  of  its  courts  by  appearing  in  some  manner  in  the  action  or  proceeding 
insUtnted  against  him:  De  MeU  t.  De  AfeU,  120  N.  Y.  485;  17  Am.  St  Rep. 
S32;  and  where  it  affirmatively  appears  t'lat  the  defendant  was  a  non -resident 
and  the  record  is  silent  as  to  his  appearance  or  notice,  no  presumption  arisca 
that  jurisdiction  was  acquired:  Furgemm  t.  Jonn^  17  Or.  204;  11  Am.  St. 
Rep.  808.  See  also  the  extended  notes  to  Alley  v.  Caapcui,  6  Am.  St.  Rep. 
183,  and  Hood  t.  Siaie,  26  Am.  Rep.  29. 

Strict  Gokfuanoi  wtth  STATuroitr  Direotioks,  whbn  Essbntial.  ~ 
The  necessity  of  strict  compliance  with  enactments  modifying  the  course  of 
common  law  ia  regard  to  legal  proceedings  is  most  frequently  exemplified  in 
(he  case  of  servioe  of  process  on  non-residents  by  publication:  See  Ztelvark 
▼.  Bowen^  1  Smedes  k  M.  584;  40  Am.  Dec  111;  Siewarl  ▼.  Stringer,  41  Ma 
400;  97  Am.  Dec  278;  Beeket  t.  Cuenin,  15  Col.  281;  22  Am.  St  Rep.  399| 
and  note  to  Shepherd  t.  Ware^  24  Am.  St  Rep.  217. 

Jin>oiiraT  AQAan  CoapoRATioN,  whiithbb  Stookholdbrs  abb  Bound 
BT:  See  note  to  Thompmm  v.  JReno  Savinge  Bank,  3  Am.  St  Rep.  814,  833| 
Howard  t.  Qhtm,  85  Qa.  238;  21  Am.  St  Rep.  156;  SempU  t.  Oletm,  91  Ala. 
245;  24  Am.  St  Rep.  894;  Bainu  t.  Babeoek,  96  OaL  581;  29  Am.  St  Rep. 
166. 

WiTBBBSi%  OBHDiBnjTT  ov^RBroBAL  fo  TBamFT.  — Ifce  failure  of  tlie 
iBfeodBBt  in  b  oriminal  oaae  to  testify  will  not  raise  any  presomptiBa  againsl 
Ua:  9m  mi>U  ^  FeopU  r.  MmlUmge,  17  Am.  St  Rep.  280. 
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CDRPOtATIOHS  ~  TALTDmr  OV  TxAVBfVBS  OV  StOOS  VOr  CfelTBBBD  OV 

Bookh:  8m  noiM  to  Didamm  r.  Gbitfni/  ^ofc  Aad^  87  Am.  Ropb  Sid-SSii 

J^ico//*^  JVr<i^  Bank  t.  f^'/y  ^'rnifc,  8  Am.  St  R«p.  647;  Jemmgt  ▼.  J?mI(  It 
Am.  St.  Rep.  152.  A  clause  in  the  charter  to  the  effect  that  ttook  \m  aesigo- 
able  only  on  the  books  of  tiie  company,  is  for  the  benefit  of  the  oorporatioiB, 
end  transfers  withont  entry  an  the  booke  are  gaod  batween  vandor  and  van- 
dee:  Z>Bfa T.  Oa/Mis»a ^oe^  Cs^  10  Ala.  8%  44  Am. Das. 47Ss  BmA^UUm 
T.  SmaUqf,  2  Cow.  770;  14  Am.  Dee.  626;  FarmenI'  ste.  Bamk  ▼•  iTossos^  41 
Iowa,  336;  80  Am.  Rep.  308.  For  the  role  nnder  statates,  aaa  ITestoa  t. 
Bear  Rieeretc  Mimnfj  Co.,  5  Cal.  186;  63  Am.  Deo.  117;  Fori  Mcb^^mm  LmnJber 
Co,  r.  BaUim  tn  U^t^k,  71  Ic»wa,  270;  60  Am.  Rep.  780;  AiMrtdbr.  JToa^aaefe 
R.  A  Ox,  62  N.  H.  418;  13  Am.  SI  Rap.  878;  Hatfeid  ▼.  BkAoH,  46  Obia 
St  397;  18  Am.  St  Rep.  618.  In  lappUi  ▼.  .dmsricmi  ste.  Paper  C^..  18  R.  L 
141,  2  Am.  St  Rep.  886,  thamle  that  snob  a  transfer  doai  not  gaaithalefsl 
tide  was  adhered  ta 
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(UB  MtaOOEI,  6M.) 

ObHanrnnoifAL  Law — Pritatb  Papus  pRownm  wmam  OMJunm'— 

The  constitutional  provision  "  that  no  person  shall  be  oompelled  to  tes- 
tify afpiinst  himself  in  a  eriminal  canse,**  preelndes  the  setsnia  of  aosTa 
private  books  and  papeia  in  order  to  obtain  avidanoe  againat  bins. 

PBISCRIPTIONIS  RbQUIBSD  TO  BM  KbFT  BT  DbUOGISTB  HOT  PBITATB   PArBBfc 

The  prescriptions  reqnired  by  section  4622  of  the  Revised  Statntsa  of 
1889,  of  Mitfsoori,  to  be  kept  by  druggists  and  produced  before  courte  or 
grand  jnries,  are  not  private  pikers  of  the  druggists^  and  the  law  impel 
ing  the  dnty  of  preserving  and  prodaoing  them  is  not  nnconatitntionsL 

Thb  opinion  states  the  case. 

John  Jf.  IFbod,  aUomey^^nMvl^  and  Q.  A»  Cftapmoii^  fixr  ibe 

state. 

W.  D.  ffamiUanf  for  the  respondent. 

Macparlanb,  J.  This  case  comes  to  this  conrt  on  the  ap» 
peal  of  the  state  from  a  judgment  of  the  circuit  court  of  Da- 
viess County  sustaining  a  demurrer  to  the  indictment. 

Defendant  was  indicted  as  a  druggist  and  pharmacist,  un* 
der  section  4622,  for  refusing  to  produce  before  the  grand  jury 
of  the  county  the  prescriptions  filled  by  him  during  the  pre* 
vious  year,  when  lawfully  summoned  to  do  so.  A  demurrer 
to  this  indictment  was  sustained  on  the  ground  that  said  sec* 
tion,  in  requiring  defendant  to  produce  the  prescriptions  before 
the  grand  jury,  was  in  conflict  with  section  23  of  the  bill  of 
rights  under  the  constitution  of  this  state,  and  the  fifth  amende 
ment  to  the  constitution  of  the  United  States,  in  that  it 
quired  him  to  furnish  evidence  against  himaell 

Section  4621,  Revised  Statutes,  1889,  prohibilg  4nggi¥m 
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proprietors  of  drug  stores  or  pharmacists  from  selling  intozi* 
eating  liquors  in  less  quantities  than  four  gallons,  except  on 
a  written  prescription,  dated  and  signed,  first  had  and  ob- 
tained from  some  regularly  registered  and  practicing  physi* 
Clan,  and  then  only  when  such  physician  shall  state  in  much 
prescription  the  name  of  the  person  for  whom  the  same  is 
prescribed,  and  that  such  intoxicating  liquor  is  prescribed  as 
a  necessary  remedy. 

Section  4622  is  as  follows:  *  Every  druggist,  proprietor  of  a 
drug  store,  or  pharmacist  shall  carefully  preserve  all  prescrip- 
tions compounded  by  him  or  those  in  his  employ,  numbering, 
dating,  and  filing  them  in  the  order  in  which  they  are  com« 
pounded,  and  shall  produce  the  same  in  court  or  before  any 
grand  jury  whenever  thereto  lawfully  required,  and  on  fail- 
ing, neglecting,  or  refusing  so  to  do,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  shall  be  punished  by  a 
fine  not  less  than  fifty  dollars  nor  more  than  one  hundred 
dollars.** 

The  terms  of  section  28  of  article  2  of  our  state  constitu- 
tion, "that  no  person  shall  be  compelled  to  testify  against 
himself  in  a  criminal  cause,"  has  uniformly  received  from  the 
courts  a  construction  which  would  give  to  the  citizen  protec- 
tion as  broad  as  that  aflbrded  under  the  common-law  princi- 
ple from  which  they  were  derived.  Lord  Camden,  as  early  as 
1762,  in  his  celebrated  opinion  in  case  of  Entiek  v.  Carrington^ 
19  How.  St.  Tr.  1029,  in  speaking  of  the  right  of  search  and 
seizure  of  private  books  and  papers,  uses  this  language: 
'^ Papers  are  the  owner's  goods  and  chattels;  they  are  his 
dearest  property;  and  are  so  far  from  enduring  a  seizure  that 
they  will  hardly  bear  an  inspection;  and  though  the  eye  can- 
not, by  the  laws  of  England,  be  guilty  of  a  treBpass,  yet,  where 
private  papers  are  removed  and  carried  away,  the  secret  na- 
ture of  those  goods  will  be  an  aggravation  of  the  trespass,  and 
demand  more  considerable  damages  in  that  respect  Where 
is  the  written  law  that  gives  any  magistrate  such  a  power?  I 
can  safely  answer,  there  is  none;  and  therefore  it  is  too  much 
for  us,  without  such  authority,  to  pronounce  a  practice  legal 
which  would  be  subversive  of  all  the  comforts  of  society." 

Mr.  Justice  Bradley,  in  Boyd  v.  United  Staie$y  116  IT.  S. 
616,  pronounces  this  opinion  of  Lord  Camden  as  being  one  of 
the  permanent  monuments  of  the  English  constitution,  and 
in  approval  of  the  principles  therein  announced  says:  *' Break* 
ing  into  a  house,  and  opening  boxes  and  drawers  are  circum* 

AM.  S&  RVn  VOk  XXXIL  "U 
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Biances  of  aggravation;  but  any  forcible  and  compulsory 
eztoriioa  of  a  man's  own  testimony,  or  of  his  private  papers,  to 
be  usud  as  evidence  to  convict  him  of  crime,  or  to  forfeit  his 
goods,  is  within  the  condemnation  of  that  judgment*';  and, 
again,  on  page  633,  he  says:  **  And  we  have  been  unable  to 
perceive  that  the  seizure  of  a  man's  private  books  and  papers 
to  be  used  in  evidence  against  him  is  substantially  different 
from  compelling  him  tp  be  a  witness  against  himsell  We 
think  it  is  within  the  clear  intent  and  meaning  of  those  • 
terms.'* 

We  entertain  no  doubt  that  the  spirit  of  the  constitutioDal 
protection,  'Hhat  no  person  shall  be  compelled  to  testify 
against  himself  in  a  criminal  cause,"  also  precludes  the  seix- 
ure  of  one's  private  books  and  papers  in  order  to  obtain  evi* 
denoe  against  him.  Cooley  on  Constitutional  Limitations, 
370;  Wharton  on  Evidence,  sec.  751.  Do  prescriptions  of 
druggists  under  section  4622  come  within  that  class  of  private 
papers  thus  shielded  from  inspection  by  the  constitution? 
We  think  not 

The  right  to  sell  intoxicating  liquors  is  not  a  right  or  privi* 
lege  accorded  to  every  citizen.  The  state  has  the  right  to  con* 
trol,  regulate,  or  altogether  prohibit  its  sale.  It  has,  therefore, 
the  undoubted  right  to  impose  such  conditions  upon  those 
whom  it  may  authorize  to  sell  such  liquors  as  it  may  deem 
necessary  to  properly  regulate  and  control  its  use:  Austin  v. 
State^  10  Mo.  591.  Druggists  are  not  given  an  unlimited 
right  to  sell  intoxicating  liquors.  This  right  is  granted  to 
another  class  of  dealers  under  the  laws  of  this  state.  For 
their  privilege  they  pay  a  much  higher  tax  than  is  required 
of  druggists,  give  bond  for  a  compliance  with  the  stringent 
conditions  impoFed  upon  them,  and  are  made  subject  to  heavy 
penalties  for  a  violation  of  such  conditions. 

But  intoxicating  liquor  is,  by  many  physicians,  considered 
a  necessary  medicine  in  the  treatment  of  diseases.  It  was, 
therefore,  deemed  necessary  that  druggists  in  compounding 
medicines  and  filling  prescriptions  should  have  the  right  to 
sell  liquor  as  a  medicine.  There  can  be  no  doubt  that  the 
legislature  had  the  right  to  impose  its  own  conditions  m  au« 
thorizing  such  sales.  It  undertook  to  do  so  by  the  provisions 
of  section  4621,  which  limits  sales  to  those  made  under  the 
written  prescription  of  a  regularly  registered  and  practicing 
physician. 

To  prevent  abuse  of  their  authority  to  sell,  and  to  prevent 
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(heir  oie  of  foob  authority  as  a  cohering  under  which  to  make 
unlawful  sales,  section  4622  requires  the  druggist  to  preserve 
all  such  prescriptions,  and  produce  them  in  court,  or  before 
the  grand  jury,  when  lawfully  required.  This  duty  was  im- 
posed as  a  condition  upon  which  a  sale  was  authorized. 
These  prescriptions  thus  became  the  license,  or  justification, 
to  the  druggist  for  making  sales,  which  would  otherwise  be 
unlawfuL  As  evidence  of  authority  to  make  particular  sales 
they  would  constitute  private  papers  of  the  druggist,  but  could 
not  be  regarded  as  evidence  of  crime,  but  rather  of  innocence. 
The  chief  purpose  of  their  preservation,  however,  was  evidently 
that  they  might  be  used  in  giving  aid  to  courts  and  grand 
juries  in  their  proper  and  lawful  endeavors  to  control  and 
regulate  the  sale  of  intoxicating  liquors  within  the  limits  pre- 
scribed by  the  legislature,  and  in  the  investigation  of  matters 
cf  public  concern.  In  these  respects  all  the  prescriptions  be- 
come public  and  not  private  papers,  and  the  druggist  merely 
their  custodian. 

It  could  not  be  insisted  that  the  production  of  the  official 
books  of  a  collector,  treasurer,  or  other  public  officer  could  not 
be  required  in  the  investigation  of  his  accounts,  or  used  in 
evidence  against  him  in  a  prosecution  for  official  misconduct. 
The  obvious  reason  is  that  the  books  are  not  the  private  prop- 
erty of  the  citizen,  but  the  public  records  required  to  be  kept 
by  the  officer. 

The  law  imposing  the  duty  upon  druggists  of  preserving  the 
prescriptions  of  physicians  left  with  them,  and  of  producing 
them  before  courts  or  grand  juries,  is  as  clearly  required  as 
the  duty  imposed  by  law  upon  any  public  officer  to  keep  an 
account  of  the  public  money  which  passes  through  his  hands. 

Our  conclusion  is  that  section  4622  is  constitutional,  and 
all  its  requirements  may  be  lawfully  enforced. 

Judgment  reversed  and  cause  remanded.    All  concur. 


Right  of  Pbbson  to  PBorzcnoir  of  Books  and  Pafibs  fbom  Bzam* 
niATioiv.  — The  fourth  amandment  to  the  oonstitatioii  oi  the  United  States 
proTidee  that  *'  the  right  of  the  people  to  be  eaeafe  in  their  penooi,  honee^ 
pepen,  and  eflTeote,  Againtt  vnreasooeble  eearchee  and  teimrea,  shall  not  be 
violated, **  and  it  is  provided  in  the  fifth  amendment  that  '*no  person  .... 
shall  be  eompelled  in  any  oriminal  case  to  be  a  witness  against  himself.** 
Both  these  provisions  are  intended  to  seonre  the  personal  liberty  of  the 
eltiien.  They  are  intimately  oonneoted  with  eaeh  other*  the  one  almost 
ruining  into  tbm  other.  Aoy  forcible  extortion  of  a  man's  own  testimony  or 
of  his  private  books  or  papers  to  be  need  as  evidence  to  convict  him  of  crime 
or  to  forfeit  his  goods^  is  prohibited  by  the  fifth  amend  mentt  and  when 
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lii«  o^eel  of  •  tttrck  or  winra  of  a  oMA't  books  mid  popon  or  of 
poloory  pfodaotioB  of  ttMn,  wbtoli  b  oi|«v«IiSt  to  owk  opotch  oi 
lo  ooo  thorn  M  OTidonoo  ogoinot  him  in  a  proooentioa  for  orinop  or  in  a  pr»> 
oooding  for  tbo  impooituMi  upon  him  of  a  poualtj  or  forfoitare.  soohoooroh  and 
MURuro  oro  ^'oareMOiiablo,'*  withia  tho  moaning  of  tho  foartfa  aoModaioBts 
B^  ▼.  (Tnked  Staim,  116  U.  8.  61(L  Mr.  Jaotioo  Bradloj,  hi  dolrroriag  tho 
opinioB  of  tho  oovit  hi  that  coo^  said:  '*  Wo  havo  booa  anablo  to  perooivo 
that  tho  aoisoro  of  a  man*«  privnU  b<K»ks  to  bo  oted  ia  oridenco  against  him 
io  oobotantiallj  differeiit  fiu.M  couiptlUug  liim  to  boa  wituou  agaiiMt  himp 
•olf." 

Tho  prorliimu  aboro  quoted  mr%  of  oonroo,  fimitationo  vpon  tho  f e  lend 
powor  only,  and  not  apon  tho  power  of  a  otato.  They  hare  ao  apvlieatiea 
to  proooodingo  an  dor  tho  aath<»ritj  of  a  state:  Bted  ▼.  Biee^  2  J.  J.  Manh^ 
44;  19  Am.  Dea  122;  ITeimer  v.  Jiunburf,  90  Mioh.  201;  Si4MU  t.  ^renaoai 
Sap.  Ot  8.  Dak.,  D«o.  22,  1891.  Tho  deoisioni  of  the  federal  courU  ooa- 
■tniing  these  provinions  are,  howeror,  of  importance  even  in  prooeediug*  in 
the  otata  ooarra,  heosoao  similar  proTisloBS  have  been  inoorpoiatod  into  tho 
oonotitotioBo  of  the  several  sUteo.  It  has  boon  remarked  bj  a  promtaont 
legal  author  that  although  these  proviaons  aro  of  great  importanoe  ao  gnar- 
anties  of  private  rit^tit  against  lawlow  inrasion,  bat  rery  few  oaaoe  haro 
arisen  in  regard  to  them:  Sedgwiok  on  Constitutional  and  Statutory  Con* 
itmotion,  2d  ed,  600.  This  faot  is  in  itself  flattering  eridonoe  of  tho  mild* 
noss  and  fairness  of  tho  Ugislation  and  administration  of  the  goTomment  of 
the  United  atat«s»  and  of  the  gorornments  of  the  Tarious  states  of  the  union, 
ever  iiioce  the  adoption  of  the  federal  constitution.  The  great  principles 
embodied  in  these  proriiions  had  become  firmly  established  in  tho  English 
constitution,  a  few  years  before  the  outbreak  of  tho  Rerolntionary  War. 
The  great  oonstitotional  struggle  in  England,  which  oulminatod  in  1766  ia 
the  Uonse  of  Commons  passing  resolutions  oondemning  general  warrants  for 
the  seizure  of  persons  or  of  their  books  or  papers,  is  one  of  the  most  momor* 
able  in  the  history  of  that  country.  A  practice  had  gradually  crept  into  tho 
administration  of  the  English  gorerament  for  the  secretary  of  state  to  issae 
general  warrants  for  searching  private  honses  for  the  disoorery  and  seiauro 
of  books  and  papers  that  might  bo  used  to  convict  their  owners  of  charges 
of  libeL  John  Wilkes  published  in  No.  45  of  the  North  Briton  severe  strio- 
tnrei  upon  the  government,  which  were  deemed  to  be  heinously  libeloua 
Lord  Halifax,  the  secretary  of  state,  imned  general  warrants  under  tho 
authority  of  which  tho  booses  of  Wilkeo  and  others  were  searched  and  their 
private  books  and  papers  were  seised.  Several  euits  grew  out  of  this  oui^ 
rage,  which  were  tried  before  Chief- justioe  Pratt,  afterwards  Lord  Camden, 
in  the  oourt  of  common  pleas,  and  one  of  them  was  carried  by  writ  of  error 
to  the  oourt  of  King's  bench,  where  the  judgment  was  affirmed  by  Lord 
Mansfield.  It  was  decided  in  these  cases  that  the  seisnre  of  private  papers 
under  a  general  warrant  in  a  oaae  of  libel  was  illegal:  Hudek  ▼.  Montjf^  S 
Wila  20ft|  Sntidt  t.  Carringfim,  t  Wils,  275;  19  How.  St.  Tr.  1029;  Wiikeg  v. 
Wood,  19  How.  St.  Tr.  1 153;  Ifonep  ▼.  Leach,  S  Burr.  1743.  In  HudtU  v. 
Mon^y,  2  Wila  207,  Chief-justice  Pratt  said:  **To  ontsr  a  man's  house  by 
virtue  of  a  nameless  warrant,  in  order  to  secure  sridonoe,  b  worse  than  the 
Spanish  inquisition;  a  law  under  which  no  Englishman  wmild  wish  to  live  an 
hour;  it  was  a  most  daring  pnblio  attack  upon  the  liberty  of  tho  subject.'* 
These  deoisious  were  apnlaudod  by  the  frionds  of  liberty  in  the  colonies  as  well 
as  m  England,  lun  colonists,  as  early  as  1761,  had  protested  against  tha 
practice  whioh  had  grown  ap  ia  the  c<^onies  of  Lisaing  writs  of  assi;itanee  ta 
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ftha  TOvenne  offiean^  •mpowariag  tiianii,  io  thair  dwoMfcioa,  to  Muoh  tas- 
poeted  pUces  lor  unsggled  gooda,  and  Jamaa  OHa  ehamafcanaed  tfaia  prao- 
Uom  aa  "  tha  wont  inatramaafc  ol  arbitrary  powar,  tba  tatmit  daataMtiFa  al 
Knglfah  liberty  and  the  faudamantal  priaaiplaa  •!  Uw,  tba*  trar  waa  louad 
im  an  Bnglisb  Uw  book." 

The  history  of  the  arenta  briefly  nfarrad  ta  above  waa  Iraah  ia  ilia  minda 
of  the  framera  of  the  foorth  aad  filth  araendmaata  to  the  eaoatitation»  aad 
thia  fact  tenda  to  expUin  what  ia  meaat  br  anieaaoaabla  aaarohee  aad  aaiiL 
urej  la  tiie  f(Mii-6U  aHioiiilmeiit     The  proviaioaa  of  the  ooa«titatioa  under 
cou«ilnrmuoa  hud  «lo<»a  no  new  doctriue.  ffar  it  had  already  been  difci<its<l  ia 
JStOglattd  that  a  person  eanaot  be  eouipeile«l  to  allow  another  to  iusp«ct  books 
ar  papers  of  a  private  nature  in  hie  oaatody  aad  eootrol,  where  in  doing  ia 
Jm  would  be  fnraiahing  OTidenea  agatnat  himaelf  to  be  naad  in  a  oriniinal 
proceeding:  J2es  t.  PurmeU,  1  Wila.  239;  Begma  t.  Mead,  2  Ld.  Raym.  927; 
Mex  ▼.  Conteliutt  2  Strange,  1210.     See  also  £o^  t.  United  Staiew,  ll(i  U.  a 
616;  Coumebnan  t.  HUdteock,  142  U.  8.  647;  Joftnmm  t.  JDono&itam  18  BlatohC 
S87;  Oraif  r,  Kkmball,  42  Me.  299.    Theee  prindplsa  have  been  rigorously 
spheld  by  American  writers  oa  coastitutional  law,  who  have  condemned  aU 
laws  paaaed  ia  derogatioa  of  them:  2  Story  on  tiie  Constitution,  aeos.  1901, 
1902;  Cooley  on  Constitutional  Limitations  299  at  seq.;  Cooley  on  Principles 
of  Constitutional  Law,  220;  2  Hare'e  Amerioan  Constitntional  law,  8301 
Judge  Cooley  says:  **  It  ia  better  oftentimes  ttiat  crime  should  go  unpunished 
than  that  ^e  citiaen  should  be  liable  to  hare  hia  premiaea  inraded,  his  desks 
broken  open,  hia  private  hooka,  lettera,  and  papera  exposed  to  prying  curi- 
osity, and  to  the  miscoustruotions  of  ignorant  and  auapioiona  peraons,  —  and 
all  thia  under  the  direction  of  a  mere  ministerial  officer,  who  bringa  with  him 
anch  assistants  aa  he  pleaaes,  and  who  will  select  them  more  often  with  refei^ 
ance  to  phyaical  atrength  and  couraf^  than  to  their  aansitiTe  regard  to  the 
righta  and  feelinga  of  othera     To  incline  against  the  enactment  of  such  laws 
ia  to  incline  to  the  aide  of  aafety.    Li  principle,  they  are  objectionable,  ta 
the  mode  d  execution  they  are  necessarily  odious,  and  they  tend  to  invite 
aboae  aad  to  cover  the  oommission  of  crime.     We  think  it  would  generally 
be  aafa  for  the  legialatnra  to  regard  all  thoae  aearehes  and  aeisurea  *  unreason- 
able '  which  hare  hitherto  been  unknown  to  the  law,  and  on  that  aoooont  to 
ahetain  from  anthorising  them,  leariag  partiea  and  the  public  to  the  aooaa* 
tomod  remediea  ":  Cooley  on  Constitutional  Limitationa,  306,  307. 

The  moot  important  judicial  deoieion  upon  the  subject  under  consideration 
b  that  of  the  supreme  oourt  of  the  United  Statea  in  the  case  of  Biiyd  ▼. 
Uidled  8taie»^  116  U.  S.  616.  That  waa  aa  information  filed  by  the  district 
attotnoy  ol  the  Uaitad  Statea  ia  the  diatriot  court  for  the  aouthem  district  of 
Hew  York,  for  the  forfeiture  of  certain  gooda  alleged  to  have  been  fraudu- 
lently imported  without  paying  the  dntiea  thereon,  purauant  to  the  act  of 
Oongresa  of  June  22,  1874.  The  6th  aaotion  of  that  aot  provided  tiiat  *'Li 
aU  anita  and  prooaedinga  other  than  oriminal  ariaiug  under  any  of  the  reve* 
■aa  lawa  of  the  United  Statea,  the  attorney  reprasenting  the  government, 
whaaever  ia  hia  beUel  any  businesa  book,  invoice,  or  paper  beloagiag  to  or 
aadar  the  oontrol  of  the  defendant  or  olaimant  will  tend  to  prove  any  allo> 
gatioa  made  by  the  United  Statea,  may  make  a  written  motion,  partionlarly 
deaeribiag  aaoh  book,  invoice,  or  paper,  and  aetting  forth  the  allegatioa 
whieh  ha  axpeete  to  prove;  and  hereupon  the  ooart  in  which  aait  or  pro- 
aaeding  b  pending  may,  at  ita  diaeretion,  iaano  a  notaoa  to  the  defendant  or 
alaiMMint  to  prodnoe  aaoh  book,  invoioa,  or  paper  in  ooart^  at  a  day  and  hour 
ia  ha  apaaiflad  ia  aaid  notioa,  whioh,  together  with  a  o^y  of  said  motion. 
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•hall  1m  Mrred  lomudly  oo  Um  dtfendaat  or  ebiimat  by  the  United  States 
■■nhal  by  deliveriaff  te  him  a  oertified  eopy  thereof,  or  otherwise  eerving 
tte  MflM  ae  original  notioee  of  eiiit  in  the  eune  eoort  are  eerred;  and  if  tbo 
defendant  or  elaimant  ahall  fail  or  refuse  to  prodnoe  sooh  book^  invoioe.  or 
paper  in  obedienoe  to  snoh  notios^  the  allegations  stated  in  the  said  motion 
shall  bo  taken  as  oonfessed,  nnless  his  faUare  or  ref asal  to  prodaee  the  suno 
•hall  be  explained  to  the  satirfaetion  of  the  oonrt;  and  if  prodnoed,  the  aaid 
attorn^  shall  be  permitted,  nnder  the  direotion  of  the  ooart^  to  make  ox* 
amioation  (at  whieh  examination  the  defendaat  or  eiaimantt  or  hie  agents 
may  be  prrseut)  of  such  entries  in  said  book,  inroioe,  or  paper  as  relate  to  or 
tenil  to  prove  the  all^gatioa  aforesaid,  and  may  offer  the  same  in  eridenoe  on 
behalf  of  the  Upited  States;  bat  the  owner  of  said  books  and  papers,  his 
agsnt  or  attorney,  shall  harSb  snbjeot  to  the  order  of  the  oonrt,  the  onstody 
of  them,  exoept  pending  their  examination  in  oonrt  as  aforesaid."    The  so- 
preme  oonrt  held  this  section  to  be  nnconstitutional  and  roid,  beoanee  it  is 
repngnant  to  the  fourth  and  fifth  amend menta  to  the  constitntion.     A  pro- 
•eeding  to  forfsit  a  person's  goods  for  an  offense  against  the  laws,  though 
eivil  in  form,  was  held  to  be  oriminal  eaae  within  the  meaning  of  the  fifth 
amendment,  whether  each  proceeding  was  in  rem  or  in  pertonam;  and  it  wao 
also  held  that  a  oompnlaory  prodnction  of  a  party's  private  books  and  papers 
to  be  used  against  himself  or  his  property  in  a  criminal  or  penal  proceeding, 
or  for  a  forfeitnre,  is  within  the  spirit  of  the  fourth  amendment.     Snch  pro- 
dnction is  equivalent  to  an  nnreasonable  search  and  seixnre.    The  learned 
justice  who  delirered  the  opinion  of  the  court  pointed  out  the  difference  be- 
tween the  searoh  for  and  aeizure  of  stolen  or  forfeited  goods,  or  goods  liable 
to  duties  and  concealed  to  avoid  the  payment  thereof,  and  the  searoh  for  and 
leisure  of  a  man's  private  books  and  papers  for  the  purpose  of  obtaining  in« 
formation  therein  contained,  or  of  using  them  as  evidence  against  him.     In 
the  one  case  the  gorernment  is  entitled  to  the  possession  of  the  property,  in 
the  other  it  is  not.     He  pointed  out  the  fact  that  the  seisnre  of  stolen  goods 
b  authorised  by  the  common  law,  and  that  the  seisnre  of  goods  forfeited  for 
a  breach  of  the  revenne  laws,  or  ooncealed  to  ayoid  the  duties  payable  on 
them,  has  been  authorised  by  English  statutes  for  at  least  two  centuries  past^ 
and  that  like  seixnres  have  been  authorised  by  our  own  revenue  acts  from 
ihs  commencement  of  the  governmentb      Such  seisures  were,  therefore, 
clearly  not  regarded  aa   "unreasonable"  by  the  framers  of  the  original 
amendmente  to  the  constitution,  and  are  not  embraced  within  the  prohibi- 
tion of  the  fourth  amendment;  and  he  adds:  "So  also  the  supervision  au- 
thorised to  be  exercised  by  officers  of  the  revenue  over  the  manufacture  or 
eustody  of  excisable  articles,  and  the  entries  thereof  in  books  reqaired  by 
law  to  be  kept  for  their  inspection,  are  necessarily  excepted  out  of  the  cate- 
gory of  nnreasonable  searches  and  seisures.     So  also  the  laws  which  provide 
for  the  searoh  and  seisnre  of  articles  and  things  which  it  is  unlawful  for  a 
person  to  hare  in  his  possession  for  the  purpose  of  issue  or  disposition,  snch 
as  counterfeit  coin,  lottery  tickets,  implements  of  gambling,  etc.,  are  not 
within  this  category."    In  CommontoecUth  t.  WaUa,  84  Ky.  537,  it  was  held 
that  all  seizures  and  searches  are  not  prohibited  by  the  Kentucky  constitn- 
tion, but  are  impliedly  recognised,  except  those  that  are  unreasonable;  and 
in  Langdon  ▼.  Peop^,  133  111.  382,  it  was  held  that  the  oonstitution  of  Xlli- 
nois  does  not  prohibit  all  searches  and  seisures  of  a  man's  papers  or  other 
pussessions,  but  snch  only  aa  are  "  unreasonable,"  and  the  foundation  of 
which  is  not  previously  supported  by  oath  or  affirmation;  and  among  things 
that  may  be  searched  for  and  seiFicd  without  violating  the  bill  of  rights  of 
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ttiat  ttoU  mr»  **  books  *nd  papers  of  a  poblio  ohwaetor,  nttintd  from  Ihoir 
proper  eostody,  •  •  •  •  aad  forged  bills  or  papers  ";  and  in  that  case  it  was 
daoided  that  where  a  proeeoating  officer  obtains  a  seareb  wamnt  in  strict 
coaformity  with  law  to  seareh  the  offloe  of  a  party  in  prikon  on  a  charge  of 
forgery,  sad  oertaia  papers  bearing  on  the  qnestion  of  the  party's  gailt  are 
foond,  they  may  be  used  in  evidence  against  him  on  hb  trial  without  Wo- 
Inting  IdM  oonstitntioiial  right  to  be  secure  in  his  papers  and  efTects  against 
nn  reasonable  search  and  seisnre.  So,  too,  in  OommonweaUh  ▼.  Dana,  2  Met 
329,  it  was  decided  that  books*  kept  in  relation  to  the  proceedings  respecting 
A  lottery  are  "materials  for  a  lottery  *'  within  the  meaning  of  the  Ma««achn- 
•etta  statnte,  and  may  be  seised  nnder  a  search-warrant. 

PBODUonoH  ov  Books  akd  Papers  nr  Civil  Cabis.— In  all  proceed* 
ings  of  a  pnrely  ciril  character,  a  witness  or  a  party  to  the  action  may  be 
oompelled  to  prodnce  books  or  papers  in  his  possession  or  nnder  his  control 
to  be  inspected  by  the  opposite  party  and  to  be  nsed  as  OTidence  on  the 
trisL  By  the  English  Statute  of  14  and  15  Vict,  c  99,  it  is  provided  that 
in  the  courts  of  common  law  an  application  of  either  of  the  litigants,  the 
court  may  compel  the  opposite  party  to  allow  his  adversary  to  inspect  all 
documents  in  the  possession  of  the  former,  and  if  necessary  to  make  copies 
of  them,  in  all  cases  in  which,  previous  to  the  passage  of  that  act,  a  discov- 
ery might  have  been  obtained  by  filing  a  bill  or  by  any  other  proceeding  in 
a  eonrt  of  equity:  Pollock  on  Power  of  Courts  of  Common  I*w  to  compel 
the  Production  of  Documents  for  Inspection,  6.  In  this  country  the  general 
practice  is  to  compel  such  production  by  means  of  a  tubpcena  duces  tecum: 
Martin  T.  WiUiams,  18  Ala.  190;  Burnham  v.  Morriuey,  14  Qray,  226;  74 
Am.  Dec  676;  Chaplain  v.  Britcoe,  6  Smedes  ft  M.  198;  Murray  ▼.  BlsUm, 

23  N.  J.  Eq.  212;  Bonetteei  y.  Lynde,  8  How.  Pr.  226;  Peopk  v.  Dyckman, 

24  How.  Pr.  222;  Central  NaL  Bank  v.  Arthur,  2  Sweeny,  194;  but  in 
Campbell  v.  Johneton,  3  Del.  Ch.  94,  it  was  held  that  the  production  of  a  docu- 
ment in  possession  of  the  adverse  party  cannot  be  compelled  nnder  a  mi6- 
pana  duces  feeum,  instead  of  by  a  cross-bill;  and  in  Dtdes  v.  Brown,  18  Ind. 
Ill,  it  was  decided  that  nnder  the  statute  of  that  state  a  party  to  an  action 
cannot  be  compelled  by  the  mere  service  upon  him  of  a  subpoena  duces  tecum 
issued  ex  parte^  to  produce  his  books  on  the  trial  for  evidence  or  inspection; 
but  that  snob  production  can  only  be  enforced  by  an  order  which  must  be 
made  by  the  court  or  a  judge  thereof,  upon  due  notice  to  the  adverse  party. 
A  similar  decision  was  rendered  in  TroUer  v.  Latson,  7  How.  Pr.  261,  but 
that  case  has  been  overruled  by  the  later  New  York  cases  above  cited.  A 
witness  upon  whom  a  subpoena  duces  tecum  has  been  served  must  produce  all 
books  and  docnments  in  his  possession,  unless  he  has  a  reasonable  excuse  for 
not  doing  so,  of  the  validity  of  which  the  court,  and  not  the  witness,  is  to 
judge;  Chaplain  v.  Briscoe,  6  Smedes  &  M.  198.  A  subpoena  duces  tecum  merely 
commanding  a  party  to  appear  at  a  certain  place  and  time  named  in  the 
writ  and  bring  with  him  a  certain  book,  but  omitting  the  direction  to  tea* 
tify,  IS  invalid,  and  the  party  refusing  to  obey  it  cannot  be  attached  for 
contempt:  Murray  v.  Blston,  23  K.  J.  Eq.  212;  but  where  a  witness  is  sub- 
pcsnaed,  as  well  to  testify  as  to  bring  his  papers  into  courts  the  party  at 
whose  instance  the  subpcsna  issues  may  require  the  production  of  the  papers 
without  introducing  the  witness  generally:  Martin  v.  Williams,  18  Ala.  190. 
It  seems  that  this  right  of  discovery  is  limited  to  material  facts  relating  to 
the  party's  own  case,  and  d6e8  not  extend  to  evidence  which  relates  to  his 
adversary's  case:  Pollock  on  Power  of  Courts  of  Common  Law  to  compel  the 
Production  of  Documents  for  Inspection,  14;   Wright  v.  Morrey,  11  Ex, 
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M»i  Omirml  McAJLCk^w.  TmeiUif4Mrd  St  JTy  <^»  0*  Hov.  Pfew  4ft.    ▲ 

•onrt  will  aot  oobiimI  a  pu^  on  nofeUNi  to  prodaoe  papers,  until  xk  appiMW 
thai  ha  hM  tliMi  ujidar  bia  ooQtroU  Aitf  ▼.  ro«jif»  37  K.  H.  134  Aclark 
ift  a  bank  u  not  bowid  ta  prodoo*  ita  books  on  a  mibpoma  dmou  tecmm,  whara 
thaj  weta  not  aadar  hia  oootrol,  bat  that  of  tha  oashiar:  Bank  qf  Uiiea  ▼• 
BUlard,  ft  Gov.  IftS.  A  oorporatioii  maj  ba  conipallad  to  prodnoa  liookB 
and  papan  in  lika  nannar  aa  if  it  wara  a  natural  pavMn:  Cemiral  etc  R,  R, 
Oa.  T.  TweuLy-ihird  SL  jR'p  Otk,  63  How.  Pr.  45;  Wertknm  t.  Comimeniai  i?> 
^  T.  Co,,  21  blatcbf.  SM.  An  attoruay  or  a  pbyiaoian  is  not  bound  to  pro- 
duee  books  or  papers  oontaiuing  privilegad  oomuiuuications  batwaea  him 
and  his  client  or  patient,  to  be  used  as  avidenoe  on  a  trial:  Pollock  on  Power 
of  Court  of  Gommon  Law  to  compel  the  Production  of  Documents  for  Inspec- 
tion, 37;  Rex  ▼.  Dixon^  3  Burr.  1687;  JloU  t.  Oonawner'B  lee  Go.^  52  How.  Pr. 
14^  244;  but  it  i»  tha  province  of  the  courts  and  not  of  an  attorney  sum- 
moned by  $tibp€n»a  duee»  Ucum  to  produce  papers  admitted  to  be  in  his  pos« 
■eesion,  to  determina  whether  they  are  privileged  or  not:  MUduW%  Cam,  12 
Abb.  Pr.  249. 

Telegrama  are  not  privileged  communications,  but  may  be  called  for  and 
given  in  evidence  whenever,  in  the  opinion  of  the  court,  thay  are  proper 
testimony  to  promote  the  ends  of  justice;  and  the  telegraph  operator  may 
be  compelled  to  produce  them:  Wood$  v.  MiUer,  55  Iowa,  168;  39  Am.  Bep. 
170;  State  v.  LUehJield,  68  Me.  267;  Ex  parte  Brown,  72  Mo.  83;  37  Am. 
Rep.  426;  Natkmal  Bank  v.  National  Bank,  7  W.  Va.  544;  UnUed  Siutea  v. 
ButUer,  16  Fed.  Bap.  712;  but  letters  in  the  United  States  mail  are  secure 
from  search:  Bx  parte  Jadsatm,  96  U.  S.  727.  A  legislature  or  a  commission 
appointed  by  it  to  make  an  inveetigatiou  may  compel  a  witness  to  produce 
books  or  papers  befora  it:  Ptopk  v.  Learn^  5  Hun,  626;  Burnham  v.  Mar 
riueif,  14  Qfay,  226;  74  Am.  Deo.  676. 


FONTAINB  V.   SOHULENBUBG  AND  BOEOKLBB  LUM- 
BER Company. 

[109  MxHOUBi;  66.] 

Damaou— MxASina  or  aoainst  TavAifT  tob  Failure  to  Pat  TAXsa.  -* 
Whan  a  tenant  agrees  to  pay  all  taxes  assessed  against  the  land  in  lieu 
of  rent,  his  failure  to  pay  such  taxes,  resulting  in  the  sale  of  the  land 
therefor,  renders  him  liable  in  damages  only  for  tha  amount  of  unpaid 
taxes,  with  interest  thereon. 

liAHDLORD  AND   TbNANT  —  AOREKMEKT  BT  TbVANT  TO  PAT  TaXIS  —  LlA* 

BILITT  Of  StTOOESSOR.  —  When  a  tenant  covenants  to  pay  taxee  on  the 
leased  land  in  lieu  of  rent,  his  successor  in  interest  under  the  same  lease 
I         is  liable  for  all  taxes  unpaid  at  the  time  the  latter  took  possession. 

LaBDLOIID  ABB  TbNANT  — AaBBBMBBT  BT   TbNAVT   TO  PAT  TaXBS— LbS- 

aoB's  TlTLB.  —  When  a  lease  from  a  trustee  providea  that  the  tenant 
ihall  ba  liable  for  the  taxes  on  the  leased  land  in  lieu  of  rant,  the  sue- 
oessor  in  interest  of  such  tenant  nnder  tha  lease  ia  liable  for  all  taxea 
unpaid  at  tha  time  he  took  possession,  in  an  action  brought  by  one  hfol^ 
ing  title  from  such  trustee. 
MoBTOAOB— What  CosKnTuna.— A  Ck>^VBTAVGB  in  Trust  to  protect 
and  save  harmless  the  sureties  on  a  bond  given  by  the  grantor,  and  bind- 
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ing  the  bktor  at  htr  dMth  to  pay  «  Mrtein  nm  to  the  heirs  oi  htr  do- 
eeoied  hasband,  it  a  mortgage. 
IfoKTOAOX — Po88Ka8ioN  AND  RiKT^  Who  Emtitlbo  TO.  —  A  mortgagor  or 
hia  heira  are  entitled  to  the  poeseuioa  and  rente  antU  the  mortgagee 
•nteis  for  eondition  broken. 

JB.  2*.  Farishy  for  the  plaintiffs,  appellants. 
Rudolph  Schtdenburg^  for  the  defendant,  appellant 

Black,  J.  The  plaintiffs  aver  that  they  were  the  owners 
of  lot  98  in  block  31  of  North  St.  Lonis;  that  the  defendant 
corporation  occupied  the  lot  in  1879  as  their  tenant,  under 
an  agreement  to  pay  the  taxes  assessed  thereon  as  a  rental 
therefor;  that  the  defendant  suffered  and  allowed  the  lot  to 
be  sold  for  the  taxes  of  1879,  ammounting  to  sixty-four  dol- 
lars, whereby  they  lost  their  property;  that  the  lot  was  of  the 
▼alue  of  five  thousand  dollars,  and  for  this  amount  they  ask 
judgment.  The  court  gave  judgment  for  plaintiffs  for 
1102.07,  the  amount  of  the  taxes  and  interests  thereon,  and 
from  that  judgment  both  sides  appealed. 

The  evidence  shows  that  on  the  10th  of  December,  1842» 
Mary  O.  Smith,  by  her  deed  of  that  date,  conveyed  this  and 
another  lot  to  Major  C.  Cheatam  in  trust  for  Henry  B.  Brick* 
ell  and  Lemuel  Smith,  Jr.  This  deed  states  that  Brickell  and 
Smith  are  bound  as  the  sureties  of  Mary  0.  Smith  on  a  bond 
given  by  her  for  the  use  and  benefit  of  the  heirs  of  Nicholas 
P.  Smith,  for  the  sum  of  14,815,  due  at  the  death  of  said 
Mary  O.  Smith;  that  owing  to  the  amount  of  debts  against 
her  the  sureties  will  in  all  probability  have  to  pay  the  bond 
at  her  death;  that  to  indemnify  them  from  pecuniary  harm 
she  conveys  the  lot  to  Cheatam  "  in  trust,  however,  as  afore- 
said, to  the  intent  and  purpose  that  said  Henry  B.  Brickell 
and  Lemuel  Smith,  Jr.,  shall  have  the  possession  of  the  lots, 
and  the  exclusive  control  and  management  of  the  same,  and 
be  entitled  to  all  the  profits  and  rents  arising  from  the  rent  or 
improvement  of  the  said  lot;  and  the  said  Major  C.  Cheatam 
shall,  at  the  death  of  said  Mary  0.  Smith,  or  at  any  time  after 
her  death,  as  the  said  Henry  B.  Brickell  and  Lemuel  Smith, 
Jr.,  may  appoint,  make  and  convey  such  title  as  is  vested  in 
bim  by  this  instrument  to  any  person  or  persons  whom  the 
said  Henry  B.  Brickell  and  Lemuel  Smith,  Jr.,  may  desigp- 
Data." 

Brickell  and  Major  Cheatam  married  daughters  of  Mary  O. 
Smith,  and  Lemuel  Smith,  Jr.,  was  her  son.  Lenri&el  Smith, 
Jr.,  died  io  1843,  Brickell  died  prior  to  1868,  Mar*  0.  Smittf 
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died  in  May,  1868,  and  Major  Cheatam  died  in  1878.  The 
plaintiffB  in  this  case  are  not  the  persons  upon  whom  descent 
was  cast  at  the  death  of  Mary  0.  Smith,  as  is  alleged  in  the 
petition,  but  they  are  heirs  of  and  purchasers  from  the  heirs 
of  such  persons.  Between  1855  and  1860,  Msjor  Cheatam, 
as  such  trustee,  through  his  attorney  in  fact,  leased  the  lot  to 
the  firm  of  Brotherton  and  Dryden  for  a  period  of  fifteen  years, 
the  lessees  agreeing  to  pay  the  taxes  on  the  property  for  the 
use  of  the  same.  This  firm  occupied  the  lot  for  a  lumber 
yard,  and  paid  the  taxes  thereon  until  1864.  The  same  busi- 
ness was  continued  by  the  following  firms  which  succeeded 
each  other  in  the  following  order:  Dryden,  OverstoU,  &  Co.; 
Dryden,  Wagner,  &  Ca;  A.  Boeckler  &  Co.  The  last  firm 
was  succeeded  by  the  defendant  Schulenburg  and  Boeckler 
Lumber  Company,  a  corporation  organized  on  the  12th  of 
February,  1880.  These  several  firms  occupied  the  property 
for  the  same  business,  and  paid  the  taxes  regularly  down  to 
the  year  1879.  The  defendant  corporation  continued  to  use 
the  lot  for  like  purposes.  Mr.  Boeckler,  the  president  of  the 
defendant,  and  a  member  of  the  firm  of  A.  Boeckler  &  Co., 
testified  that  that  firm  occupied  the  lot  in  1879;  that  the 
failure  to  pay  the  taxes  for  that  year  was  due  to  some  over- 
Bight;  that  the  defendant  paid  taxes  on  the  lot  after  1879; 
that  the  prior  firms  had  paid  the  taxes,  and  that  the  defend- 
ant **  just  went  into  their  shoes." 

In  1881  the  collector  brought  suit  against  the  unknown 
heirs  of  Mary  0.  Smith  to  enforce  the  payment  of  the  taxes 
for  1879.  The  defendants  in  that  case  being  all  non-resi- 
dents, were  notified  by  publication,  and  a  judgment  was  ren- 
dered by  default  for  $63.40.  The  property  was  sold  in  1882 
to  one  Mary  Wing  for  $518,  under  an  execution  issued  on  the 
special-tax  judgment 

1.  Conceding  for  the  present  that  the  defendant  is  liable, 
and  liable  to  these  plaintiffs  as  their  tenant  for  a  failure  to 
pay  the  taxes  for  1879,  the  question  then  arises.  What  is  the 
measure  of  damages?  The  plaintiffs  contend  that  they  should 
have  bees  awarded  the  full  value  of  the  lot,  while  the  trial 
court  held  that  they  could  not,  in  any  event,  recover  more 
than  the  amount  of  the  unpaid  taxes  and  interest,  and  hence 
that  court  did  not  pass  upon  the  question  of  the  validity  of 
the  tax  judgment  and  sale  thereunder.  The  averment  of  the 
petition  is,  and  the  evidence  tends  to  show  no  more,  that  the 
defendant  agreed  to  pay  the  taxes  in  lieu  of  rent.      Such, 
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then,  is  the  covenant  for  a  breach  of  which  damages  to  the 
full  Talue  of  the  lot  are  demanded. 

Mr.  Sedgwick,  after  alluding  to  HadUy  ▼.  Baxendale^  9  Ex. 
341 « 18  Jar.  868,  and  subsequent  American  and  Buglish  cases, 
reaches  this  conclusion:  ^'That  the  plaintiff  recoyers  such 
damages  as  are  proximate  and  natural,  and  that  in  ascertain- 
ing what  are  natural  oonsequenoes  we  must  take  into  ao* 
count  all  the  circumstances  of  the  case,  including  all  facts 
bearing  on  the  question  which  were  in  the  knowledge  of  both 
parties,  even  though  these  be  such  as  would  not  necessarily, 
without  such  knowledge,  enter  into  it":  1  Sedgwick  on  Dam- 
ages, 8th  ed.,  sec.  149.  From  this  statement  of  the  general 
rule  as  to  the  measure  of  damages  in  case  of  a  breach  of  con- 
tract, it  is  evident  we  must  look  to  its  application  in  particular 
cases  for  a  definite  guide. 

In  Rector  etc,  v.  Higgins^  48  N.  Y.  532,  the  tenant  cove- 
nanted to  pay  and  discharge  all  taxes  and  assessments.  Halv- 
ing failed  to  pay  assessments  made  by  the  city  authorities  to 
a  large  amount,  the  lessor  brought  suit  and  was  allowed  to 
recover  the  full  amount  of  the  assessments,  though  he  had  not 
paid  any  part  of  them.  The  covenant,  it  was  held,  was  not 
one  simply  of  indemnity,  but  a  positive  agreement  to  pay  the 
assessments,  and  was  broken  when  the  defendant  neglected 
to  pay  the  taxes.  **  Upon  the  lessees'  neglect  to  pay,  a  cause 
of  action  at  once  accrues  to  the  lessor,  and  he  may  either  pay 
the  tax  and  sue  the  lessee  for  the  amount,  or  may  sue  without 
first  so  paying  it  himself":  Taylor  on  Landlord  and  Tenant, 
8th  ed.,  sec.  399.  Indeed,  it  may  be  stated  as  a  general  rule 
that,  when  the  defendant  contracts  to  pay  a  debt  and  fails  to 
do  so,  the  measure  of  damages  is  the  amount  of  the  debt;  but 
when  the  contract  is  one  of  indemnity  only,  damages  must  be 
sustained  before  a  recovery  can  be  had:  Rector  etc.  v.  Higgins^ 
48  N.  Y.  632;  Ham  v.  HUl,  29  Mo.  275;  Rowsey  v.  Lynch,  61 
Mo.  560. 

The  defendant's  agreement  was  not  one  to  protect  and  save 
plaintiffs  harmless  from  all  the  consequences  that  might  flow 
from  the  non-payment  of  the  taxes.  That  is  not  its  scope, 
object,  or  purpose.  It  was  an  agreement  to  pay  the  taxes 
when  due.  The  amount  to  be  paid  was  fixed  as  soon  as  the 
taxes  were  levied,  and  the  agreement  was  broken  as  soon  as 
they  became  due  and  were  not  paid.  The  plaintiffs,  as  we 
have  seen,  could  have  then  maintained  a  suit  for  the  amount 
of  the  taxes,  without  first  paying  them;  for  that  amount  be- 
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came  a  debt,  and  the  damagea  are  tlie  same  as  allowed  in 
other  oases  of  non-payment  of  debts,  namely,  interesi. 

The  plaintiffs  were  non-residents,  it  is  trae,  and  it  does  not 
appear  that  they  had  any  actual  notice  that  these  taxes  had 
not  been  paid;  but  they  were  bound  to  know  that  taxes  would 
be  levied  annually  on  their  property,  and  that  the  property 
would  be  bound  for  the  payment  of  them.  They  failed  to 
give  the  ^matter  any  attention;  and  the  defendant  and  the 
firm  of  A.  Boeckler  &  Ca  failed  to  pay  them  by  an  over- 
sight, due  it  would  seem  to  a  change  of  clerks.  We  think  it 
follows  from  what  has  been  said  as  to  the  legal  effect  of  the 
agreement,  that  the  plaintiffs  had  no  right  to  rely  upon  the 
eontract  as  one  of  indemnity  in  case  of  a  sale  of  the  property. 

We  are  cited  to  State  v.  Finn^  87  Ma  312,  as  leading  to  a 
different  result.  That  was  a  suit  against  the  sheriff  for  a 
false  return,  and  is  wholly  inapplicable  to  the  case  in  hand. 
Blood  V.  fFtZHns,  43  Iowa,  565,  is  more  in  point.  It  was  held 
in  that  case  that  where  money  is  furnished  to  an  agent  to  pay 
taxes  and  the  agent  fails  to  pay  them,  by  reason  of  which  the 
land  is  lost,  that  the  measure  of  damages  may  be  the  money 
furnished,  with  interest,  or  the  value  of  the  land,  according  to 
circumstances;  that  if  the  land-owner  is  informed  of  his 
agent's  failure  to  pay  the  taxes,  his  damages  will  be  the  money 
furnished  with  interest,  but  if  he  has  no  such  knowledge,  and 
the  land  is  lost  solely  through  the  fault  of  the  agent,  then  the 
agent  will  be  liable  for  the  value  of  the  laud.  The  duties  of 
an  agent  intrusted  with  money  to  pay  taxes  are  different  from 
the  duties  of  a  tenant  who  agrees  simply  to  pay  taxes  in  lieu 
of  rents.  In  the  former  case  the  land-owner  has  a  right  to 
rely  upon  his  agent  to  pay  them,  for  it  is  for  that  particular 
purpose  that  the  agent  is  appointed;  whilst  in  the  latter  case 
the  land-owner  must  see  to  it  that  the  taxes  are  paid. 

The  court,  we  conclude,  gave  correct  instructions  as  to  the 
measure  of  damages.  The  question  whether  the  tax  judgment 
and  sale  thereunder  divested  the  plaintiffs  of  their  title  is, 
therefore,  immaterial  in  this  case,  and  the  court  did  not  err  in 
failing  to  rule  upon  that  question. 

2.  The  defendant,  by  its  appeal,  contends  that  it  is  not 
liable  to  the  plaintiffs  in  any  amount,  and  the  question  under 
this  claim  arises  on  the  refusal  of  the  court  to  give  instructionB 
to  the  following  effect: — 

**  1.  Under  the  pleadings  and  the  evidence  the  plaintillii 
eaanot  recover. 
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*'  2.  Th6  defendant  cannot  be  held  liable  for  any  tax  at* 
sessed  prior  to  the  time  it  beeame  incorporated  and  occupied 
the  lot 

"^  3.  If  the  plaintiffs  acquired  title  hj  the  deeds  dated  in 
1883  and  1884,  read  in  CTidenoe,  then  they  cannot  recover. 

**  4.  If  Mary  O.  Smith  conveyed  the  lot  to  C.  Cheatam  by 
her  deed  of  December  10,  1842,  the  title  so  vested  in  him  was 
not  affected  by  the  tax  sale." 

We  have  already  said  it  was  not  necessary  for  the  trial 
court,  for  any  of  the  purposes  of  this  action,  to  pass  upon  the 
validity  of  the  tax  sale,  and  hence  this  fourth  instruction  was 
properly  refused. 

The  third  instruction  has  no  evidence  to  support  it  The 
plaintiffs  do  not  claim  alone  under  these  deeds.  For  a  part 
of  their  title  they  claim  by  descent  from  the  heirs  of  Mary  O. 
Smith.  It  is  for  an  undivided  interest  only  that  they  claim 
under  the  deeds.  Besides  this,  the  deed  dated  the  let  of  July, 
1884,  professes  to  be  in  correction  of  a  prior  deed  from  the 
same  grantors  to  the  same  grantees,  dated  the  4th  of  March, 
1878;  and  the  deed  of  the  9th  of  October,  1883,  was  made  to 
correct  the  acknowledgment  of  a  deed  between  the  same 
parties  dated  April  17,  1879;  and  the  other  one  dated  the 
28d  of  April,  1883,  was  made  to  correct  a  deed  dated  26th 
of  April,  1879.  For  all  the  purposes  of  this  case  these  deeds 
made  in  1883  and  1884  relate  back  to  the  dates  of  the  deeds 
which  they  were  designed  to  correct,  and  the  plaintiffs  are  to 
be  regarded  as  acquiring  the  title  at  the  dates  of  the  original 
deeds.  They  therefore  appear  to  have  been  the  owners  when 
the  taxes  accrued.  At  least  nothing  to  the  contrary  is  shown 
by  the  record,  or  pointed  out  by  counsel. 

As  to  the  second  refused  instruction,  the  evidence  shows 
that  A.  Boeekler  A  Co.  occupied  the  lot  during  and  prior  to 
1879,  and  became  bound  to  pay  the  taxes  for  that  year.  The 
members  of  that  firm  and  other  persons  formed  the  defendant 
corporation  in  February,  1880,  which  was  after  the  taxes  for 
1879  became  due.  But  this  is  not  all.  Boeekler,  the  president 
of  the  defendant,  shows  that  the  eeveral  firms  succeeded  each 
other  in  the  business  and  occupancy  of  the  lot,  and  that  there 
was  some  change  in  the  membership  of  each  firm,  and  he  then 
says  we  just  stepped  into  their  shoes.  From  this  statement 
and  the  general  teiM>r  of  the  evidence  it  may  be  fairly  inferred 
that  the  defendant  assumed  the  unpaid  debts  ot  the  firm,  cer- 
iainly  such  as  the  payment  of  these  taxes.  •  It  may  be  true 
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that  in  the  absence  of  this  evidence  the  defendant  wo^ld  not 
be  liable  for  these  taxes,  but  in  view  of  this  evidence  the  in- 
struction was  properly  refused.  It  is  really  no  more  than  a 
demurrer  to  the  evidence. 

It  is  again  insisted  that  the  first  refused  instruction  should 
have  been  given,  because  the  plaintifh  fiailed  to  show  any  title 
whatever  by  deeds  or  otherwise. 

The  evidence  certainly  tends  to  show  thai  the  defendant 
and  the  prior  firms  occupied  the  lot  under  a  written  lease 
from  Cheatam.  Though  the  lease  had  been  lost,  and  was  not 
produced  on  the  trial,  still  the  evidence  of  the  attorney  in  £ftct 
who  signed  it  is  clear  that  it  was  made  in  the  name  of  Cheatam 
as  trustee.  The  defendant  cannot  and  does  not  dispute  the 
title  of  Cheatam  as  trustee,  and  it  is  enough  for  the  plaintiffs 
to  show  that  they  hold  the  title  conveyed  to  him.  For  all  the 
purposes  of  this  case  it  was  not  necessary  for  them  to  go  back 
and  show  title  in  Mary  O.  Smith. 

The  question,  therefore,  is  whether  this  deed  to  Cheatam  in 
trust  conveyed  away  the  whole  title  of  Mary  0.  Smith,  or 
whether  it  is  simply  an  instrument  in  the  nature  of  a  mort- 
gage. It  is  clearly  nothing  more  than  a  conveyance  to 
Cheatam  in  trust  to  protect  and  save  harmless  the  sureties 
on  the  bond  given  by  Mary  O.  Smith,  binding  her  at  her 
death  to  pay  over  $4,315  to  the  heirs  of  her  deceased  husband, 
N.  P.  Smith.  The  deed  of  trust  is  in  substance  and  effect  a 
mortgage.  There  has  been  no  sale  under  it,  nor  has  it  ever 
been  foreclosed.  Indeed  it  does  not  appear  that  the  sureties 
ever  paid  a  farthing  on  account  of  the  bond.  Nor  does  it  ap- 
pear that  the  sureties  ever  had  possession  of  the  property. 
Even  if  the  deed  of  trust  is  still  a  subsisting  security,  still  the 
position  of  the  plaintiffs  is  that  of  heirs  of  a  mortgagor,  and 
they  are  entitled  to  possession  and  the  rents  until  the  mort- 
gagee enters  for  condition  broken:  In  r$  lAfe  A$$^n  of  AmtrtcOf 
96  Mo.  632.  The  plaintiffs  being  entitled  to  the  rents,  it  must 
follow  that  they  have  a  right  to  recover  the  amount  of  these 
taxes  which  should  have  been  paid  in  lieu  of  rents. 

With  the  conclusions  before  stated,  it  is  nnnecessary  to  con- 
sider the  other  questions  presented  by  the  briefs.  The  judg- 
ment is  affirmed.    All  concur. 


Lahdlobd  ahd  TsHAinp.  —  OofWAirr  ov  TnrAVff  to  Fat 
with  th«  laad,  sod  may  b«  «iiforo«l  afniatt  Us  sgrfgmsi  Pwf 
mtf,  t  N.  Y.  S94;  61  Am.  Deo.  SOIL 
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MSAS0SB  o?  Damaom  fom  Brxaoh  of  Comtkaot:  8e«  nottt  lo  ITeif- 
tmU,  TeLOtK  ▼.  Cooper,  10  Am.  8ft.  Rep.  77^-790;  aad  SiatU/m  ▼•  Nem  Foul 
csCc  iTy  Co.,  21  Am.  St.  Rep.  121.    Ae  ihe  lale  of  the  lot  in  the  prinoipal  eeee 
wae  andeniablj  a  result  whiob  followed  naturally,  not  to  lay  ineritably,  from 
the  non-payment  of  the  taxes,  the  deotsion  mnst,  we  suppose^  be  intended 
to  rest  npon  the  ground  that  althoogh  such  a  result  was  to  be  expected,  it 
ehonld  not,  for  the  purpose  of  determining  the  liabUitiea  ol  the  parties,  be 
deemed  to  hare  been  contemplated  by  them,  since  the  lessee  had  a  right  to 
rely  npon  the  performance  of  the  duty  here  assumed  to  be  impoeed  npon  the 
landlord,  to  see  at  his  peril  that  the  taxes  were  paid.    If  this  riew  is  ooiw 
root,  it  is  presumably  to  be  regarded  as  a  modification  of  the  usoal  rule  as  to 
the  meaeure  of  damages,  which  is  justified  by  the  special  circumstances  of 
the  case.     Ordinarily,  we  should  think,  it  would  be  held  that  damages  which 
the  party  breaking  the  contract  knows  to  be  a  certain  oonsequence  of  the 
brench,  unless  the  other  party  doee  something  to  obviate  that  consequence,  are 
fairly  within  the  contemplation  of  both  of  them.     We  doubt  if  any  of  the 
cases,  from  HadUy  r,  BaxendaUf  9  Ex.  341,  downwards,  lend  any  support 
to  the  doctrine  that  such  damagee  are  not  the  natural  and  probable  conse* 
quenoe  of  the  non-fulfillment  of  the  promisor's  agreement     On  the  coutrary, 
it  willy  we  think,  be  found  that  the  liability  of  the  promitor  hae  always 
turned  upon  the  fact  that  the  special  circumstances  which  rendered  a  breach 
of  hb  contract  more  serious  than  its  nature  and  terms  would  indicate  were 
not  eommnnicated  to  him.     The  defense  that  the  promisee,  by  some  action 
oil  hie  part,  might  have  prevented  the  reeulting  damages,  is  not  open  to  the 
promisor,  except  to  the  limited  extent  that  the  promisee,  when  he  learns 
that  the  contract  has  actually  been  broken,  b  bound  to  use  reasonable  dili- 
gence to  keep  down  the  damages.    To  charge  him  with  any  duty  beyond 
this  would  virtually  amount  to  the  introduction  of  the  doctrine  of  eontribn* 
tory  negligence  into  the  law  of  contracts.    Theee  considerations  seem  to  point 
to  the  conclusion  that  the  decision  in  the  principal  case  cannot  be  supported 
as  an  epplication  of  the  ordinary  rules  for  determining  the  measure  of  dam* 
sges  for  the  breach  of  a  contract,  and  that  the  essential  point  really  1% 
whether  the  duty  of  the  landlord  to  see  at  his  peril  that  the  taxes  were  paid, 
waa  eo  peremptory  and  clearly  defined  as  to  create  an  exception  to  theee 
rulee.     Considering  the  importance  of  determining  this  point,  it  la  to  be  re- 
gretted that  the  learned  judge  has  not  thought  fit  to  fnruish  any  arguments 
or  authorities  in  support  of  his  position  that  such  a  duty  exists.    The  mere 
fact  that  the  plain tiflb  "were  bound  to  know  that  taxee  would  be  levied  an- 
nually on  their  property,  and  that  the  property  would  be  bound  for  the  pay- 
ment of  them,"  does  not  seem  to  bean  adequate  foundation  for  the  theory. 
It  does  not  necessarily  foUow  that  because  the  landlord  is  bound  to  have  this 
knowledge,  he  is,  under  all  circumstances,  bound  to  see  that  the  taxes  are 
paid.     Such  a  deduetion  begs  the  very  question  at  issue,  via.,  whether  in  a 
case  where  the  tenants  have  an  equal  knowledge  of  the  oircnmstanoee,  and 
have  aleo  stipulated  to  pay  the  taxes  are  not  chargeable  with  the  duty  here 
imputed  to  the  landlord.    We  are  still  left  to  oonjeoture  why  the  landlord 
has  not  as  much  right  to  rely  upon  the  performance  of  a  duty  expressly  un- 
dertaken by  the  tenant,  as  the  tenant  has  to  rely  npon  the  performance  of  a 
luppoeed  duty  of  the  landlord.     On  the  whole,  therefore,  without  express- 
ing the  opinion  that  this  decision  may  not  possibly  be  sustained  by  reasons 
other  than  those  advanced  by  the  court,  we  think  that  the  interesting  and 
very  important  qneetioo  here  mooted  still  remains  open  to  discnsaion. 
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WaaoQAmm,  Wkat  GomrRrcm  a.  ^  Whei^rer  a  eoiiT*faaoe  or 
I*  of  aa  titftto  it  originally  inUiidod  m  a  Mooriftj  for  money,  it  io  aKrajo 
ooosiderod  in  oqnity  m  a  mortgage:  Wiiax  ▼.  Morrii,  1  Mnrph.  116;  S  Aib. 
Deo.  676;  CampbeOw.  Sodd^^Ulf.  J.  Bq.  844;  6  Am.  St.  Bep.  869;  SeUv. 
MK,  61  Ark.  4S6;  14  Am.  8t  Rep.  67.  Thoa  a  oonveyanflo  of  oertaia  ohaU 
tola  to  a  asrety  oa  a  note  **to  have  and  to  hold,  ete.,  aatil  be  aball  beooano 
raKeTod  of  all  iadabtedneoa*'*  la  a  mortgage:  McKnAgkt  y.  Owdo%  13  Rich.  Bq. 
282;  94  Am.  Doe.  164.  So  alao  ia  a  deed  exeeafced  by  a  judgment  debtor  to 
indemnify  againat  loaa  one  who  haa  become  liable  aa  replerin  bail:  ^aJhftm  y. 
Shepherd,  180  Ind.  69;  and  a  deed  of  tmat  exeeated  for  the  pnrpoee  of  aooor- 
iagadebti  CkvM ▼.  l^mAcy» 64  Ark.  179;  Thompeom w. MankaH  ti  Ot.  HU 
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BrATUTB  09  FiiAVM  —  CovnuLOt  9om  MaiiurAOTfjmaD  Ooom»  whbv  wrhdi. 
When  a  eontraat  la  for  artiolea  ooroing  under  the  general  denoaaination 
of  good%  waroa,  and  merohandiae^  the  Tondor  being  at  the  aame  time  a 
mannfaetnrer,  and  a  dealer  in  them  aa  a  merehant,  or  ao  dealing  haa 
them  mannfaotured  for  hia  trade  by  others;  and  the  rendeo  being  alao  a 
merehaot  dealing  in  and  purchasing  the  same  line  of  gooda  for  hia  tradsp 
of  which  fact  the  reudor  is  awarsi  the  qnaatity  required,  and  the  price 
being  agreed  upon,  and  the  goods  contracted  for  being  of  the  aamo  gen* 
oral  line  which  the  vendor  manufaoturea,  or  haa  mannfactared  for  hia 
general  trade  aa  a  merohant,  requiring  the  bestowal  of  no  peonliar  cars^ 
or  peraonal  skill,  or  the  nae  of  material,  or  a  plan  of  oonstmotioa  diiEBi^ 
eat  from  that  obtaining  in  the  ordinary  production  of  aeoh  mannfactared 
gooda  for  the  ▼eador's  general  stock  in  trade,  the  contraot  ia  one  of  sals^ 
and  within  the  atatnte  of  fraads»  although  the  goods  are  not  in  oziatoBce 
at  the  time  the  contract  it  made,  but  are  to  be  thereafter  made  and 
deliTered. 

StATUTBa  or  Anothsb  Stats,  Aboptioh  of — Priob  Judicial  CoirsTKiro- 
TiOM .  —  In  adopting  the  atatnte  of  another  state,  or  of  a  foreign  country, 
it  is  to  be  presumed  that  the  legislature  adopts  it  aa  oonatrued  by  the 
courts  of  the  state  or  country  from  which  it  is  taken;  but  the  foroa  of 
this  presumption  must  always  depend  upon  the  extent  to  whioh  the 
tenn«  of  the  statute  have  aoquired  a  knowa  and  settled  meaning,  and  a 
definite  application  at  the  time  of  its  adoption  la  the  courts  of  the  juria- 
diotion  from  whioh  It  ia  taken,  and  while  such  oonatructioa  haa  more 
weight  than  a  construction  of  the  same  statute  by  the  courta  of  the 
eountry  from  which  it  is  adopted  subsequent  to  its  adoption  elsewhere, 
yet  it  can  never  amount  to  more  than  purauagire  authority  as  to  the 
true  intent  and  meaning  of  the  statute,  and  the  proper  application  of 
ita  terms;  or  be  permitted  to  prevail  against  the  general  policy  of  the 
lawa  and  the  practice  of  the  country  of  ita  adoptioo. 

S.  P.  8parh»^  for  the  appellantB. 
8.  r.  Atten^  for  the  regp  )ndent8. 
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BragBi  J.  This  is  an  Appeal  from  the  Johmmi  otreoH  coml 
to  the  Kansas  City  conrt  of  appeals,  oertified  here  from  the 
latter  court  on  the  ground  that  the  conclusion  reached  bjthai 
court  is  in  conflict  with  the  decision  of  the  Bt.  Louis  oourt  of 
appeals  in  BurreU  t.  Highleymanj  88  Mo.  App.  188.  ^ 

Plaintiffs'  cause  of  action  set  out  in  the  petition  is:  That 
the  defendants  ordered  and  requested  plaintiffs  to  manufao- 
ture  for  and  furnish  to  them  divers  goods,  wares,  and  merchan- 
dise, being  Ixwts  and  shoes,  of  which  an  itemised  account,  the 
price  amounting  to  $265.45,  is  filed;  that  plaintiffs  accepted 
said  order,  manufactured  said  goods,  shipped  and  tendered 
them  to  defendants,  who  refused  to  pay  for  them.  The  d^ 
fendants'  answer  was  a  denial  of  the  material  allegations  of 
the  petition,  a  plea  of  the  statute  of  frauds,  a  warranty  of 
quality,  and  breach  thereof. 

The  evidence  tended  to  show  that  the  plaintiflb  are  whol^ 
sale  dealers  in  boots  and  shoes  in  the  city  of  Boston,  Massa* 
chusetts,  and  that  they  are  either  themselves  manufacturers  or 
have  manufactured  for  them  their  stock  in  trade;  that  the 
defendants  were  retail  merchants  in  Holden,  Missouri;  that 
on  the  31et  of  May,  1877,  the  defendants  at  Holden  gave  the 
commercial  traveler  and  solicitor  of  plaintiflb  a  verbal  order 
for  the  bill  of  goods  sued  for;  that  the  solicitor  made  a  mem* 
oranduui  of  the  order  in  writing,  signed  it  himself,  gave  a 
copy  to  the  defendants  and  forwarded  it  to  the  plaintiffs,  who 
thereafter  proceeded  to  have  the  goods  made;  that  on  the 
eighth  day  of  July  the  defendants  wrote  the  plaintiffs  coun- 
termanding the  order,  and  again  on  the  28th  to  the  same 
purport;  on  the  29th  of  July  plaintiffs  replied  to  defendants' 
letter  of  the  8th,  refusing  to  accept  the  countermand,  and  ad* 
vising  the  defendants  that  the  goods  would  be  shipped  at  the 
time  named  in  the  order;  and  on  the  13th  of  August  they 
shipped  the  goods  addressed  to  the  defendants  at  Holden,  Mie- 
souri,  where  they  arrived,  and  defendants  refused  to  receive 
or  pay  for  them. 

There  was  no  evidence  tending  to  show  that  the  goods  were 
not  of  the  quality  contracted  for;  and  the  defendants  refused 
to  receive  the  goods,  not  on  account  of  defect  in  quantity  or 
quality,  but  for  the  reasons  assigned  in  their  letters  which  was 
a  dissolution  of  their  partnership  in  the  first  letter,  and  the 
excessive  drought  prevailing  in  the  country  curtailing  trade, 
in  their  second. 

The  court  refused  an  instruction  asked  for  by  the  defend- 
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ants  in  the  nature  of  a  demurrer  to  the  evidence,  and  sub- 
mitted the  case  to  the  jury  on  the  foUovring  instruction  for 
the  plaintiffs: — 

"  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  defendants  ordered  plaintiffs  to  make  and 
furnish  to  them  the  goods  set  out  in  the  petition,  and  that 
plaintiffs  did  commence  to  manufacture  said  goods  on  or 
about  the  time  the  order  was  received,  and  had  a  large  por- 
tion of  said  goods  manufactured  on  the  eighth  day  of  July, 
1887,  when  defendants  countermanded  said  order,  and  that 
plaintiffs  did  manufacture  said  goods  and  deliver  them  to  a 
common  carrier,  directed  to  defendants  at  their  place  of  busi- 
ness, then  the  plaintiffs  must  recover  for  the  price  sued  for." 

The  jury  found  the  issues  for  the  plaintiffs,  and  from  the 
judgment  of  the  circuit  court  thereon,  for  the  price  of  the 
goods  and  interest,  the  defendants  appealed  to  the  Kansas 
City  court  of  appeals,  where  the  judgment  of  the  circuit  court 
was  aflSrmed,  but  the  case  certified  here  for  the  reason  stated. 

1.  Section  2514,  Revised  Statutes,  1879,  provides  that  '*  no 
contract  for  the  sale  of  goods,  wares,  and  merchandise  for  the 
price  of  thirty  dollars  or  upwards  shall  be  allowed  to  be  gootl 
unless  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  something  in  earnest  to 
bind  the  bargain,  or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  be  made  of  the  bargain,  and  signed 
by  the  parties  to  be  charged  with  such  contract,  or  their  agents 
lawfully  authorized."  This  statute  was  first  enacted  in  this 
state  in  1825  (Laws,  1825,  p.  214),  and,  except  as  to  the 
amount,  is  almost  a  literal  transcript  of  the  English  statute, 
29  Car.  II.,  c.  3,  sec.  17. 

The  question  to  be  determined  in  this  case  is,  whether  the 
contract  in  question  is  a  contract  for  the  aale  of  goods,  wares, 
and  merchandise,  or  a  contract  for  work  and  labor  to  be  done 
and  materials  to  be  furnished.  If  the  former,  it  is  within  the 
statute,  and  the  plaintiffs  cannot  recover.  If  the  latter,  it  is 
not  within  the  statute,  and  they  may.  The  Kansas  City  court 
of  appeals,  in  effect,  held  that  the  contract  belonged  to  the 
latter  class,  and  was  not  within  the  statute,  without  discuss- 
ing the  question,  but  simply  citing  Browne  on  the  Statute  of 
Frauds,  section  308a,  in  support  of  its  conclusion. 

The  whole  question  as  to  when  a  contract  is  to  be  held  to 
belong  to  one  or  the  other  of  these  classes  was  maturely  con- 
sidered and  ably  discussed  in  Burrell  v.  Highleyman^  38  Mo. 
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App.  188|  by  the  81  Loais  court  of  appeals.  The  majority  of 
the  conrt,  in  an  opinion  delivered  by  Rombaneri  P.  J.,  hold« 
ingy  in  consonance  with  the  ruling  in  Lee  ▼•  Oriffini  1  Best  A 
8.  272y  that  ^  when  the  subject-matter  of  a  contract  is  a  chat^ 
tel  to  be  afterwards  delivered,  then,  although  work  and  labor 
are  to  be  done  on  such  chattel  before  delivery,  the  cause  of 
action  is  goods  sold  and  delivered,  and  the  contract  is  within 
the  statute  of  frauds/'  Thompson,  J.,  in  a  dissenting  opin- 
ion, after  reviewing  the  Bnglish  cases  from  the  passage  of  the 
act  in  England  until  the  date  of  its  adoption  in  this  state, 
adhered  to  the  construction  placed  upon  the  statute  by  the 
English  courts  prior  to  the  latter  date,  and  by  the  supreme 
court  of  New  York  in  Croolehank  v.  Burrell^  18  Johns.  68,  9 
Am.  Dec.  187,  decided  in  1820,  i.  e.,  "  that  a  contract  to  de- 
liver at  a  future  day  a  thing  not  then  existing  and  yet  to  be 
made  is  not  within  the  statute."  Or  as  stated  in  the  «yUafriM, 
''Where  work,  labor,  or  materials  were  to  be  applied  to  the 
chattel  in  order  to  put  it  in  condition  for  delivery  to  the  pur- 
chaser, such  a  contract  is  not  within  the  statute.'' 

Mr.  Benjamin,  in  his  excellent  treatise  on  sales,  in  entering 
on  a  review  of  the  English  cases,  says:  ''  There  have  been 
numerous  decisions,  and  much  diversity  ai  d  even  conflict  of 
opinion  in  relation  to  the  proper  principle  by  which  to  test 
whether  certain  contracts  are  ^contracts  for  the  sale,'  etc., 
under  the  seventeenth  section,  or  contracts  for  work  and  labor 
done  and  materials  furnished  ":  1  Benjamin  on  Sales,  8d  ed., 
sec.  108-117;  and  concludes  by  saying:  **  In  reviewing  these 
decisions  it  is  surprising  to  find  that  a  rule  so  satisfactory  and 
apparently  so  obvious  as  that  laid  down  in  Lee  v.  Oriffin^  1 
Best  &  S,,  272,  in  1861,  should  not  have  been  earlier  sug- 
gested by  some  of  the  eminent  judges  who  had  been  called  on 
to  consider  the  subject,  beginning  with  Lord  Ellenborough,  in 
1814,  and  closing  with  Pollock,  C.  B.,  in  1856.  From  the 
very  definition  of  a  sale,  the  rule  would  seem  to  be  at  once 
deducible  that,  if  the  contract  is  intended  to  result  in  trans- 
ferring for  a  price  from  B  to  A  a  chattel  in  which  A  had  no 
previous  property,  it  is  a  contract  for  the  sale  of  a  chattel, 
and  unlets  that  be  the  case  there  can  be  no  sale.  In  several 
of  the  opinions  this  idea  was  evidently  in  the  minds  of  the 
judges.  Kspecially  was  this  manifest  in  the  decision  of  Bajw 
ley,  J.,  in  Atkinson  v.  IklL  8  Barn.  &  Cr.  277,  and  Tindall,  C. 
J.,  in  Oraftan  v.  Armitage,  i:  Com.  B.  336;  but  it  was  not  clearly 
and  distinctly  brought  into  view  before  the  decision  in  Lee  r. 
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Oriffifif  1  Best  ft  8.  S72.  The  same  tentati^  prooesB  for  ■»• 
nving  at  the  proper  diBtinctive  test  between  these  two  coo- 
tracts  has  been  gone  through  in  America,  bnt  without  a  satis* 
factory  result"  The  result  of  that  process  in  America,  briefly 
stated  in  a  general  way,  may  be  found  in  the  dghth  Am.  ft 
Bng.  Bncy.  of  Law,  page  707,  et  seq. 

In  New  York  the  rule  is  that  if  the  subject-matter  of  the 
transfer  does  not  exist  in  tolido  at  the  time  of  making,  the 
contract  is  for  work  and  labor,  but  if  it  does  then  exist  the 
contract  is  none  the  less  a  contract  of  sale,  that  work  and  labor 
of  the  vendor  is  to  be  expended  upon  it  before  its  delirery. 
This  rule  is  founded  upon  the  decision  in  Croolahank  t.  BurrM^ 
18  Johns.  58,  9  Am.  Deo.  187,  afterwards  followed  in  Panont 
▼.  Lauehs,  48  N.  Y.  17;  8  Am.  Rep.  517;  Coole  t.  Millard,  65 
N.  Y.  852;  22  Am.  Rep.  619;  and  other  cases  based  on  old 
English  decisions,  such  as  Tawen  t.  (hborM^  1  Strange,  60C, 
and  Clayton  v.  Andrews,  4  Burr.  2101. 

In  Cooke  ▼.  Millard,  65  N.  Y.  8S2, 22  Am.  Rep.  619,  decided 
in  1876,  Dwight,  C,  remarks:  *' Were  this  subject  now  open 
to  full  discussion  upon  principle,  no  more  convenient  and 
easily  understood  rule  could  be  adopted  than  that  enunciated 
in  Lee  t.  Oriffin,  1  Best  ft  S.  272.  It  is  at  once  so  philosophi- 
cal, and  so  readily  comprehensible,  that  it  is  a  matter  of  sur- 
prise that  it  should  have  been  first  announced  at  so  late  a 
stage  in  the  discussion  of  the  statute.  It  is  too  late  to  adopt 
it  in  full  in  this  state.  So  far  as  authoritative  decisions  have 
gone,  they  must  be  respected  even  at  the  expense  of  sound 
principle." 

In  Maryland  in  Eiehelberger  v.  MeCavley,  5  Har.  ft  J.  21S, 
9  Am.  Dec.  614,  decided  in  1821,  the  rule  of  the  earlier  Eng- 
lish decisions  was  maintained,  Earle,  J.,  in  delivering  the 
opinion  of  the  court,  saying:  ^^  Whatever  opinion  may  be  en- 
tertained of  the  true  meaning  of  the  seventeenth  section  of 
the  statute,  the  court  thinks  the  distinction  between  mere  con* 
tracts  of  sale  of  goods,  and  those  contracts  for  the  sale  of  goods 
where  work  and  labor  is  to  be  bestowed  on  them  previous  to 
delivery,  and  subjects  are  blended  together,  some  of  which  are 
not  in  the  contemplation  of  the  statute,  has  too  long  prevailed 
to  be  at  this  day  questioned/'  citing  the  English  cases  of 
Clayton  v.  Andrews^  4  Burr.  2101,  decided  in  1767,  and  Both 
deau  V.  Wyatt,  2  H.  Black.  63,  in  1792,  in  support  of  the  con- 
clusion. In  the  later  case  of  Rentch  v.  Long,  27  Hd.  188,  the 
ruling  in  Eiehelberger  v.  McCauley,  5  Har.  ft  J.,  was  affirmed, 
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Bartcl,  J.y  Bpeaking  for  the  oonrt,  saying:  "  Whatever  opinion 
we  might  entertain  on  thig  question  if  it  were  presented  for 
oar  consideration  for  the  first  time,  we  are  not  willing  to  dis- 
turb the  rule  established  by  "  that  case. 

It  will  be  obsenred  that  the  rule  of  constraction  established 
in  these  states  is  not  maintained  in  the  later  case  upon  the 
ground  of  sound  principle,  nor  yet  upon  the  ground  that  the 
ocMirts  were  concluded  by  the  early  English  rulings  made  be* 
fore  the  statute  was  enacted  in  those  states,  but  upon  the  ground 
that  those  rulings  having  received  a  partioular  construction 
by  their  own  courts  in  their  early  rulings  they  felt  constrained 
to  maintain  them  to  the  extent  stated,  on  the  principle  of 
§tare  decuiU. 

Ill  iLost  of  the  other  states  where  the  courts  were  not  thus 
fettered,  while  the  rulings  cannot  be  said  to  go  the  length  of 
that  isk  Im^.  Griffin,  1  Best  A  8.  272,  which  is  now  the  set- 
tled rule  in  England,  they  trend  in  that  direction;  as  illustra- 
tive of  this  fact  the  following  cases  may  be  cited:  Spencer  v. 
Cnne,  1  Met  283;  Gardner  v.  Joy,  9  Met  177;  Lamb  T.  CrafU, 
12  Met  353;  Ooddard  v.  BLnney,  115  Mass.  450;  16  Am.  Dec. 
112;  PUHn  v.  Noyee,  48  N.  EL  294;  2  Am.  Bap.  218;  Prescott 
V.  Locke,  51  N.  H.  94;  12  Am.  Rep.  55;  AiwaUr  v.  Hough^  29 
Conn.  508;  79  Am.  Dec  229;  Finney  v.  Apgar^  31  N.  J.  L. 
266;  CoMon  v.  Ckedyy  6  Ga.  554;  EdwardM  v.  Grand  Trunk 
IVy  Co.,  48  Me.  379;  Savoyer  v.  Ware,  36  Ala.  675;  Meineke  v. 
Folk,  55  Wis.  427;  42  Am.  Bep.  722;  irown  v.  Sanborn,  21 
Minn.  402.  In  many  of  these  cases  rules  are  laid  down  for 
distinguishing  a  contract  of  sale  from  one  for  work  and  labor 
and  materials,  not  always  harmonious  or  entirely  consistent 
with  each  other,  but  from  which  a  general  rule  may  be  drawn, 
broadly  stated  as  well  in  Browne  on  the  Statute  of  Frauds  as 
elsewhere,  ^  that  if  the  contract  is  essentially  a  contract  for 
the  article,  manulactured  or  to  be  manufactured,  the  statute 
applies  to  it;  but  if  it  is  for  the  manufacture,  for  the  work, 
lalior,  and  skill  to  be  bestowed  in  producing  the  article,  the 
stiitute  does  not  apply.  .  .  .  The  true  question  is,  whether 
the  essential  consideration  of  the  purchase  is  the  work  and 
labor  of  the  seller  to  be  applied  upon  his  materials,  or  the 
product  itself  as  an  article  of  trade":   sees.  30S,  308a. 

And  within  the  general  scope  of  the  American  authorities 
this  rule  may  be  formulated  determinative  of  the  ca^  in  hand. 
That,  where  the  contract  is  for  articles  coming  iin<l*'r  the  gen- 
eral denomination  of  goods,  wares  and  merciirtii'litfe,  the  veo- 
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dor  being  at  the  same  time  a  manufacturer,  and  a  dealer  in 
thefn,  as  a  merchant,  or,  so  dealing,  has  them  manufactured 
for  his  trade  by  others;  and  the  vendee  being  also  a  merchant 
dealing  in  and  purchasing  the  same  line  of  goods  for  hie  trade, 
of  which  fact  the  vendor  is  aw^re;  the  quantity  required,  and 
the  price  being  agreed  upon,  and  the  goods  contracted  for  be- 
ing of  the  same  general  line  which  the  vendor  manufactures, 
or  has  manufactured  for  his  general  trade  as  a  merchant,  re- 
quiring the  bestowal  of  no  peculiar  care,  or  personal  skill  or 
the  use  of  material,  or  a  plan  of  construction  different  from 
that  obtaining  in  the  ordinary  production  of  such  manufac- 
tured goods  for  the  vendor's  general  stock  in  trade,  the  con- 
tract is  one  of  sale,  and  within  the  statute  of  frauds,  although 
the  goods  are  not.tn  $oHdo  at  the  time  of  the  contract,  but  are 
to  be  thereafter  made  and  delivered. 

This  rule  predicated  upon  the  undisputed  facts  of  this  case 
is  within  the  ruling  in  BurreU  v.  Highleymanf  83  Mo.  App.  183, 
by  the  St  Louis  court  of  appeals,  and  in  conflict  with  the 
conclusion  reached  by  the  Kansas  City  court  of  appeals; 
and,  while  suflScient  for  the  disposition  of  this  case,  it  Is 
proper  to  add  generally,  this  being  the  first  time  this  court 
has  been  called  upon  to  pass  upon  this  question  directly, 
that  while  we  adhere  to  the  rulings  heretofore  made  in  Shmten 
V.  Wood,  57  Mo.  380,  Shrainka  v.  AUen,  76  Mo.  384,  and  Sny- 
der  V.  Wabash  etc.  Ky  Co.,  86  Mo.  613,  that  in  adopting 
the  statute  of  another  state,  or  of  a  foreign  country,  it  is 
to  be  presumed  that  the  legislature  adopted  such  statute  as 
construed  by  the  courts  of  the  state  or  country  from  which 
such  statute  is  taken.  Yet  it  is  to  be  remembered  that  the 
force  of  this  presumption  must  always  depend  upon  the  ex- 
tent to  which  the  terms  of  the  statute  have  acquired  a  known 
and  settled  meaning  and  a  definite  application  at  the  time  of 
its  adoption  in  the  courts  of  the  jurisdiction  from  which  the 
statute  is  taken;  and,  while  such  construction  has  more  weight 
than  a  construction  of  the  same  statute  by  the  courts  of  the 
same  country  subsequent  to  its  adoption  in  this  state,  yet  it 
can  never  amount  to  more  than  persuasive  authority  as  to  the 
true  intent  and  meaning  of  the  statute,  and  the  proper  appli- 
cation of  its  terms;  or  be  permitted  to  prevail  against  a  plain 
and  obvious  interpretation  of  the  statute  or  countervail  the 
general  policy  of  our  laws  and  practice:  Bndlich  on  Inter- 
pretation of  Statutes,  sec.  371.  '*  The  uniform  inclination  of 
the  courts  of  this  state  "  is  ^'  to  give  the  wprds  of  this  statute 
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full  effect  and  to  refuse  to  Banction  such  a  latitudinous  con- 
ptruction  of  those  words  as  would  give  rise  to  all  the  evils  thai 
the  statute  was  enacted  to  prevent'':  Delventhal  v.  Jime$^  B8 
Mo.  46a 

The  construction  by  the  English  courts  of  this  statute  prior 
to  1826  was  not  so  well  known,  definite  and  settled,  nor  its 
application  so  uniform,  that  we  ought  to  be  concluded  by  the 
decisions  of  those  courts  prior  to  that  date,  from  adopting  a 
rule  brought  to  light  by  further  judicial  research,  and  which 
gives  true  force  and  effect  to  the  terms  of  this  statute,  as  does 
the  rule  laid  down  in  Lee  v.  Qriffin^  1  Best  A  S.  272,  and  ap- 
proved by  the  St  Louis  court  of  appeals  in  Burrell  v.  Highley* 
man^  83  Mo.  App.  183.  The  undisputed  facts  in  this  case 
show  that  this  contract  was  a  sale  of  goods,  wares,  and  mer- 
chandise within  the  meaning  of  the  statute,  and  not  being  in 
writing  the  demurrer  to  the  evidence  ought  to  have  been  sus- 
tained. 

The  judgment  of  the  Kansas  City  court  of  appeals  will, 
therefore,  be  reversed  and  the  cause  remanded  to  that  court 
where  judgment  will  be  entered  reversing  the  judgment  of 
the  Johnson  circuit  court      ^__^ 

Salvs  —  RiQuiRBMKNTa  OFTHK  Statuts  OF  Fbauds:  See,  generally,  notet 
to  Orookshank  T.  Burreli^  9  Am.  Deo.  18S-190,  and  to  PaweUki  r,  Har* 
grturtM,  &4  Am.  Rep.  164-170.  Beridea  the  caaee  from  this  series  cited  in 
the  opiuioQ  of  the  principal  case,  reference  may  be  made  to  Warrtn  etc 
Hfy'  Oo.  T.  Holhrook,  118  N.  T.  686;  16  Am.  St  Rep.  788,  reiterating 
the  dootrine  of  Partom  ▼.  Loucks,  48  K.  T.  17;  8  Am.  Rep.  517;  FHekat  v. 
Swi/l,  41  Me.  66;  66  Am.  Deo.  214;  where  it  was  said  tbat  a  contract  which 
is  for  the  delivery,  and  not  the  mannfactare  and  delivery  of  certain  articles^ 
is  within  the  statute  of  frauds;  and  Ide  t.  StatUon,  16  Vt  686;  40  Am.  Dec 
698,  where  the  court  left  undecided  the  point  whether  the  statute  was  ap« 
plicable  to  a  case  in  which  the  goods  were  to  be  delivered  in  the  future,  to 
be  inanuf sutured  by  the  seller,  or  some  important  alterations  were  to  be 
effected  by  him  before  delivery. 

Statdtis  or  Forbigm  Statxs,  Adoptiov  or.— A  statnte  adopted  from 
a  sister  state  or  from  England,  which  has  received  a  settled  and  uniform 
eonatruction  by  the  courts  of  the  country  from  which  it  has  been  taken, 
must  be  given  a  similar  construction  by  the  country  adopting  it;  Mwuon  v. 
HnlUnoeU,  26  Tex.  476;  84  Am.  Deo.  682;  DomoeU  v.  Bwhanan,  3  Leigh,  366; 
23  Am.  Deo.  280;  WooUey  v.  Cadt^  64  Ala.  378;  26  Am.-  Rep.  711;  Myriek  v. 
Haufy,  27  Me.  9;  46  Am.  Deo.  583;  BaUanee  v.  RanJdn,  12  IlL  420;  64  Am. 
Deo.  412;  Rigg  v.  WUlon,  13  III.  15;  64  Am.  Dec  419;  WaUon  v.  Lane,  62 
N.  J.  L.  650;  Barmort  v.  8kiU  Board  of  Medical  Bxaminera^  21  Or.  301.  In 
Nicnltet  NaL  Bank  v.  CUy  Bank,  38  Minn.  86,  8  Am.  St.  Rep.  643,  the  rule 
was  qnalified  to  the  extent  of  holding  that  the  intention  of  legislature  to 
adopt  the  construction  of  the  statute  with  the  statute  itself  was  a  presump- 
tioa  to  be  considered  m  connection  with  other  principles  of  construction;  and 
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in  meh  cmm  the  dMutont  of  anutli«r  steto  oonttraing  a  atatofee  oootnxy  ta 
i»  plain  import  atumld  not  bo  foUowod,  oapooially  wbara  aaoh  sfeatato  haa 
Wm  pninoaaly  adopted  in  othor  atatn^  and  tkara  oooalnod  asoordiag  to 
ito  torma,  bofora  ito  anaotmont  in  tho  ateto  whom  il  waa  to 
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PnAonoB.  —  tfonoK  to  Skt  Amidb  JufwicBMT  fnr  Irregvlarity  will,  nndv 
tbo  Miaaonrt  atetnte,  be  entertained  if  mado  in  tha  lanM  eutt  with^ 
three  yean  from  tba  rendition  of  tho  judgment. 

JVDOMBHTS— BirrfMmr  or.  ^A  iad|{ment  against  aevoral  obligora  on  a 
bond,  one  of  whom  waa  dead  when  aoit  waa  brought,  ia  irrognlnr,  but 
snob  irregularity  ia  not  eufficiont  ground  upon  which  to  ▼acuta  a  judg- 
ment regularly  rendered  a«  to  tho  other  defendaato  therein. 

JuDQiUNTa —  Emtirbtt  or.  ^The  liability  of  defend ente  in  n  judgment  for 
the  payment  of  money,  originating  in  a  Joint  and  aeyeral  contraoi»  if 
tereral  in  nature,  and  an  irregularity  in  ito  rendttion»  as  agninat  one 
defendant,  fnmishea  no  anfficieut  reaaon  to  vacate  the  judgment  regu- 
lariy  rendered  aa  to  the  other  parties  defendant  therein. 

PmAcncn.  —  Motion  to  Vaoatb  Jvdqumot  on  the  gronnd  that  tha  petition 
upon  which  it  ia  baaed  doea  not  atoto  faoto  anffioiant  to  oonatitnte  a 
cause  of  action  cannot  be  interpooad,  after  the  lapee  of  the  term  at  which 
the  judgment  waa  rendered. 

JoDomNT  —  Amsiidmiivt  or.  —  The  court  may,  in  aflirming  a  Judgment^ 
atrike  therefrom  the  name  of  a  party  against  friiom  it  waa  irregulariy 
rendered  because  of  hia  deatii  prior  to  tha  commanoamant  of  tha  aotioo. 

Jfonb  and  WiUiams^  for  the  appellant 
Evam  and  Love^  for  the  lespondenta. 

Barclay,  J.  The  relator,  for  whose  use  and  benefit  this 
action  runs,  ia  Ozark  County.  The  cause  is  based  upon  the 
oflSoial  bond  of  an  ex-colleotor,  and  alleged  breaches  thereof. 

Touching  such  proceedings  it  is  declared  by  section  882, 
Revised  Statutes,  1889,  that  "everj  suit  brought  upon  such 
official  bond,  to  the  use  of  the  party  aggrieved,  and  every 
Judgment  thereon,  shall  be  deemed  the  private  suit  and  judg- 
ment of  the  relator,  in  the  same  manner,  in  every  respect-,  as 
if  he  were  the  nominal  plaintiff,  and  such  relator  shall  be  lia- 
ble for  costs  as  other  plaintiffs":  Same  as  sec.  683  of  1879. 

The  county  is  the  real  party  in  interest  as  plaintiff^  and 
that  fact  brings  the  present  appeal  within  the  reviaory  juris- 
diction  of  this  court:  Const.  1^75,  art.  6,  sec.  12. 

2.  The  matter  presented  for  review  concerns  the  correctness 
of  the  rulings  on  tiie  circuit  upon  two  motions^  filed  some  years 
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afitef  the  firftt  judgment    Theee  motions  wen^  by  oonsenti 
heard  together,  and  the  following  facta  developed: — 

In  1887  plaintiff  recovered  judgment  against  defeudant 
Tate»  the  eoc-coUector,  and  the  other  defendants  as  sureties 
upon,  bis  ofliGifll  bond^  This  judgment  was  reached  in  due 
eoiicBB  npoa  pleading^  in  oidinarj  form,  and  findings  by  a 
BBferea  to  whosi  the  issues  were  sent  for  trial  by  agreement 
ef  the  parties. 

Ko  motion^  for  new  trial  was  made  by  defendants,  and  the 
term  of  the  judgment  lapsed  without  any  steps  toward  review* 
ingit 

At  the  April  term,  1889,  one  of  the  motions  now  under  con* 
rideration  waa  filed  by  defendants,  by  which  they  seek  to  set 
aside  the  judgment  mentioned,  for  the  reasons:  1.  That  one 
of  the  defendants,  J.  J.  Pilond,  named  tlierein,  was  dead  at 
the  time  the  action  was  instituted;  and  2.  That  the  plain- 
tiff's petition  therein  is  insufficient. 

Thereupon  the  plaintiff,  next  day,  made  a  motion  to  amend 
the  judgment  record,  by  striking  out  the  name  of  J.  J.  Piland, 
for  that  he  had  never  been  served  with  process  in  the  cause, 
being  dead,  and  that  the  entry  of  his  name  waa  a  misprision 
ef  the  cleric 

It  further  appeared  at  the  hearing  of  these  motions,  that, 
in  the  sheriff's  return  to  the  summons,  no  mention  is  made  of 
SMTice  on  J.  J.  Piland,.  but  he  is  therein  stated  to  be  ''not 
Ihring:*'  Plaintiff'  ooncedes  that  he  was  dead  during  the  pro- 
ceedings, as  claimed  by  defendants. 

On  this  showing  of  facts  the  trial  court  denied  plaintiff's 
motaon  to  amend  the  judgment,  and  sustained  the  defendant's 
motion  to  vacate  it  entirely. 

The  plaintiff  excepted  to  these  rulings,  and  after  unsuccess- 
ftil  motions  to  correct  them  and  preserving  its  points  for  re- 
view in  due  form,  appealed  to  the  St  Louis  court  of  appeals. 
Tfaait  court  transferred  the  cause  to  the  supreme  court,  for  the 
seasoa  already  noted. 

We  will  first  review  defendant'a  motion  to  set  aside  the 
judgmenU  It  is  evidently  predicated  on  the  section  which 
sanctions  motions  to  set  aside  judgments  for  irregularity, 
if  "made  within  three  years  after  the  term  at  which  such 
jndgment  was  rendered":  Bev.  Stats.  1889,  seo.  2236;  same 
SB  Rev.  Stats.  1879,  see.  8727. 

The  motion  was  not  brought  on  by  legal  representatives  of 
tlie  deceaaed,  in  the  interest  of  his  estate^  but  by  his  co* 
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defendants,  evidentlj  on  the  theory  that  the  jadgment  is 
entirety,  and  being  irregnkir  ae  to  the  dead,  mott  be  yaoated 
as  to  the  living  defendants  named  in  it 

The  action  is  an  ordinary  one  to  enforce  the  obligation  of  a 
contract,  joint  and  several,  under  onr  statutes:  Rev.  Stats. 
1889,  sees.  2884-2387.  Plaintiff  saw  fit  to  bring  all  the  de- 
fendants into  one  action,  as  it  plainly  had  the  right  to  do 
(Rev.  Stats.  1889,  seo.  1995),  and  obtained  judgment  mcoord- 
ingly,  which  might  lawfully  be  enforced  in  foil  against  any 
one  of  the  defendants  alone,  leaving  him  to  assert  his  equity 
to  contribution  against  his  co-obligees. 

The  judgment  was  irregular,  to  say  the  least,  as  against 
J.  J.  Piland,  the  deceased.  He  was  not  served  with  process, 
and  was  reported  "not  living**  by  the  sheriff,  though  the 
effect  of  that  part  of  the  return  we  do  not  now  discuss;  but 
was  the  judgment  on  this  account  irregular  as  against  the 
other  defendants  properly  before  the  court?    We  think  not. 

If  there  is  any  useful  vitality  in  the  code  provisions  touch* 
ing  this  subject,  such  irregularity  furnishes  no  good  reason  to 
annul  the  judgment  against  the  live  defendants.  Was  it 
more  than  a  mere  defect  in  form  as  to  them?  Rev.  Stats. 
1889,  sees.  2101,  2117.  Did  it  effect  their  substantial  rights 
upon  the  merits?  Rev.  Stats.  1889,  seo.  2100.  Barely  not 
The  only  basis  for  contending  that  it  did  rests  on  the  sup- 
posed entirety  of  every  judgment  at  law.  There  are  numer- 
ous remarks  scattered  through  our  reported  oases  to  the  effect 
that  such  a  judgment  is  an  entirety,  and  must  stand  or  fall 
compactly  as  to  all  parties  defendant  to  it;  and  some  decis- 
ions rest  squarely  upon  that  proposition:  8mith*9  Adni?r  v. 
Rollins,  25  Mo.  408;  HosUnaon  v.  Adkiiu^  77  Ma  587;  Oape- 
nant  etc,  Ins.  Co.  v.  Clover^  86  Mo.  892;  Pomeroy  v.  BeU$^  81 
Mo.  419;  but  there  are  also  many  final  rulings  inconsistent 
with  that  theory  so  broadly  stated. 

It  has  been  frequently  held  that  in  a  collateral  proceeding 
the  fact  that  such  a  judgment  is  void  as  to  one  defendant  does 
not,  of  itself,  necessarily  vitiate  it  as  to  others:  Lenox  v. 
Clarke,  62  Mo.  115;  Wemeeke  v.  Wood^  68  Mo.  862;  HoWm  v. 
Tovmer,  81  Mo.  860;  WiUiams  v.  Hudson,  98  Mo.  524;  and  in 
many  cases  where  judgments  at  law  have  been  questioned  on 
appeal  or  error,  the  results  announced  are  not  in  harmony 
with  the  theory  of  entirety.  Thus  in  Crispin  v.  Hannowsm^  80 
Mo.  160,  though  it  is  stated  in  a  general  way  that  a  judgment 
is  an  entirety,  the  conclusion  reached  by  this  court  striking 
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oat  the  name  of  a  party  erroneonslyjdned  as  defendant  in 
the  circuit  conrt's  judgment,  and  then  affirming  the  latter) 
flhowB  a  practical  abandonment  of  the  theorj.  The  same 
action  had  been  taken  by  this  court  previously  in  Oruehan  t« 
Brown,  57  Mo.  38,  and  WeU  7.  SimmotiB,  66  Ma  617,  both 
cases  at  law.  . 

In  the  very  recent  case  of  Kleiher  v.  Peo'pW%  Ry  Co,,  107 
Mo.  240,  an  action  for  damages  for  personal  injuries^  wherein 
there  was  a  judgment  against  both  defendants  on  the  circuit, 
this  court  in  hanc^on  appeal,  affirmed  the  judgment  as  to  one 
defendant,  and  reversed  it  as  to  the  other. 

A  similar  practice  has  been  followed  in  other  instances: 
Westcott  V.  BridweU,  40  Mo.  146;  Hunt  v.  Missouri  R.  R.  Co.^ 
89  Mo.  607;  La  Riviere  v.  La  Riviere,  97  Mo.  80;  Rude  v.  Mtt- 
ckeU,  97  Mo.  865. 

We  apprehend  that  the  more  recent  rulings  on  this  point 
give  better  expression  to  the  principles  that  animate  our  code 
of  procedure.  We  believe  the  latter  intended  to  assimilate 
the  treatment  of  judgments  at  law  (when  practicable),  in  the 
particular  underconsideration,  to  that  which  has  always  been 
conceded  to  apply  to  decrees  in  equity  upon  appeal:  Diekereon 
V.  Chrismanj  28  Mo.  141. 

There  may  possibly  be  judgments  which,  owing  to  the 
peculiar  nature  of  the  proceedings  wherein  they  occur,  require 
to  be  treated  as  entireties.  We  are  not  now  called  upon  to 
decide  as  to  that,  and  it  is  better  to  avoid  generalizing  un- 
necessarily. 

Keeping  in  view  the  case  before  us,  we  hold  that  the  liabil- 
ity of  defendants  in  a  judgment  for  the  payment  of  money, 
originating  in  a  joint  and  several  contract,  is  several  in  nature, 
and  that  an  irregularity  in  its  rendition,  as  against  one  de- 
fendant, furnishes  no  sufficient  reason  to  vacate  the  judgment, 
regularly  rendered  as  to  the  other  parties  defendant  therein. 

3.  Another  ground  of  defendant's  motion  to  vacate  is  that 
the  petition  in  the  case  does  not  state  facts  sufficient,  etc.  If 
that  point  is  well  taken,  it  would  indicate  judicial  error  in 
the  judgment,  but  it  would  not  justify  setting  it  aside  as  ir* 
regular  upon  such  a  motion  as  this.  An  erroneous  judgment, 
regularly  reached  in  accordance  with  established  rules  of  pro- 
cedure, cannot  be  reversed  by  such  a  motion  interposed  after 
the  lapse  of  the  term  at  which  it  was  pronounced:  Pcake  v. 
Redd,  14  Mo.  79;  Bank  of  U,  S.  v.  Moss,  6  How.  81. 

We  conclude  that  all  the  reasons  assigned  in  defendant's 
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motion  «ra  iuuffidMl^  sod  ttiai  it  ahoald  luiTe  beon  ofer- 
roled. 

4.  The  plaintiff's  motion  to  amend  the  judgment  bj  etrik- 
ing  oat  the  name  of  J.  J»  Piland  therein,  ia  next  to  be  oim- 
■ideraoL 

Because  of  the  facts  already  mentioned,  the  court  should 
not  have  inoloded  J.  J.  Piland  among  the  defendants  in  the 
original  jadgmenk  The  latter  was  merely  nail  as  to  him, 
thoagh  good  as  to  the  otlier  defendants;  and  while  the  irr^» 
ularitj  might  have  been  simply  ignored,  it  was,  ncTertheless, 
competent  for  anyone  interested,  having  a  stand  in  the  litiga* 
tion,  to  invoke  the  court's  aid  to  correct  it,  by  striking  out  the 
name  from  the  judgment.  In  oontemplation  of  law,  it  was 
as  if  never  entered  there,  and  to  strike  it  out  was  to  do  nothing 
more  than  shape  the  form  of  the  record  to  conform  to  the  legal 
truth. 

Under  our  statute  of  amendments,  this  might  properly  be 
done  (in  affirmance  of  the  true  judgment),  by  the  trial  court 
or  by  any  appellate  court  which  the  cause  might  reach  in  due 
course:  Rev.  Stats.  1889,  sec.  2101,  same  as  Rev.  Stats.  1879, 
sec.  3570.  The  authority  conferred  by  the  section  cited  has 
often  been  exercised  by  this  court,  and  is  an  important  feature 
of  the  present  code  of  civil  procedure.  Its  utility  and  justice 
have  been  recognised  in  prior  decisions,  and  need  not  be  en- 
hirged  upon  at  this  time:  Weil  v.  jSimmons,  reviewed  in  8 
Cent  L.  J.  840;  Cri$pe%  y.  HannavM,  86  Mo.  16a 

The  plaintiff's  motion  to  amend  should  have  been  sustained. 

The  final  orders  of  the  trial  court,  relating  to  both  the  mo- 
tions, are  reversed  with  directions  to  overrule  defendant's  mo- 
tion to  vacate  the  judgment,  and  to  sustain  plaintiff's  motion 
to  amend  it,  as  indicated.  All  the  judges  of  this  division 
concur.  

JcDOMBNTSp  Entibbtt  OF.  —  A«  to  whetiitT  a  Judgment  Toid  m  to  out 
defendant  ii  void  M  to  all:  See  note  to  SL  John  ▼.  Hobnu,  82  Am.  Dea 
604-607;  HtdrM  v.  Jane§,  6  Tex.  242;  65  Am.  De&  774;  Bt^wm  v.  BamtdeM, 
66  Me.  252;  9U  Am.  Deo.  589;  Martin  t.  WOikmm,  4S  Uiaa.  210;  97  Am.  Dea. 
456;  Hnrralion  ▼.  MeArthur^  87  Ga.  478;  Newbmrg  v.  Mvnahower,  29  Ohio  St 
C17;  23  Am.  Rep.  769;  WinchetUr  v.  Beardm,  10  Hnmph.  247;  51  An.  Deo. 
702. 

JuDomvTS.  —A  MonoH  to  Vagats  ▲  JinMHsnr  for  mere  irregnlaritiee 
or  errort  in  law  will  not  be  granted  at  a  snUeeqnent  term:  AkMbama  el&  Jtp  (hk 
r.  Boiding,  69  Miea.  266;  SO  Am.  St  Bep.  64L 
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Wabbbit  v.  Gastbllo. 

WoiKiv--8sPAmAn  Bwtatb.  —  A  da<d  ta >  trurtti  aim 
and  k«r  haiia  aad  ■wigni  doM  aol  oroatt  a  aapaiala  aatala  im 
hm. 

Sfsobvio  TmaaoMUAXom  or  Oovnucr  to  Oorrjnr.  —A  oontraot  by  whioli 
an  owner  for  a  valoable  cooaideration  binda  hioiaelf  to  oooToy  bta  btnd 
to  another  upon  oondition  ^at  enoh  other  ihall,  wlthio  a  apeoified  ttan* 
accept  hia  offer  and  comply  with  tha  tarma  ptopoaed,  dmj  be  apaoiflnaHy 
•aforoed* 

%naswio  PuuroRMAjfOB  of  Oontbaov  to  Comvbt  to  Marbisd  Women  — 
Waxt  or  CoHBiBxaATioN.  —  A  contract  by  which  an  owner  Tolanta- 
rOy  and  withoat  any  coneideration  attempta  to  bind  himself  to  make  a 
deed  of  a  tract  of  land  within  a  aertein  time  to  a  manriad  womaot  who 
cTpreaely  ttipnlatea  aot  to  ba  boond  by  the  ooatraot^  will  not  be  apeoifi* 
eally  enforced,  baoanae  of  want  of  conaidciation  and  of  mntoality  both 
of  obligation  and  of  remedy, 

Basriewr  and  Sehnurmaeher  and  0.  W.  Iioy$e^  for  the  appel* 
lani. 

/.  A.  Henderson,  for  tfae  Tespondento. 

Gantt,  P«  J.  This  proceeding  was  commenced  In  the  pro- 
bate court  of  St  Louis  County,  seeking  the  specific  perform- 
ance of  an  agreement  alleged  to  have  been  made  February  1, 
1884,  between  plaintiff,  Mary  J.  Warren,  then  and  now  a 
married  woman,  and  William  Mreen,  since  deceased,  whereby 
it  is  claimed  that  the  said  Mreen  agreed  at  any  time  before 
March  1,  1889,  to  convey  to  said  Mary  J.  Warren  certain 
land  lying  in  St  Louis  County,  upon  the  payment  to  him  of 
two  thousand  dollars. 

The  proceeding  was  originally  commenced  against  Mary 
Ann  Mreen,  the  widow  and  executrix  of  the  deceased;  since 
the  appeal  to  this  court,  Charles  Costello,  her  successor  as 
administrator  of  the  estate,  has  been  substituted  for  her  in 
the  action. 

The  contract,  which  is  made  the  basis  of  this  proceeding, 
is  in  the  form  of  a  bond,  in  which  the  said  Mreen  binds  him- 
self to  plaintiff,  Mary  J.  Warren,  in  the  penal  sum  of  two 
thousand  dollars,  to  be  yoid  if  he  should  make  and  deliver  to 
her  a  good  and  sufficient  warranty  deed  for  said  parcel  of 
land.  The  contract  is  signed  only  by  said  Mreen,  and  con* 
tains  the  following  provision:  — 

''And  it  is  further  expressly  understood  and  agreed  that  the 
said  Mary  Warren  is  in  no  way  obligated  to  purchase  said 
lands,  but  that  the  true  intent  and  meaning  of  this  instru- 
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ment  Is,  that  tbe  uud  Mary  Warrea,  who  Ii  now  occopTing 
said  lands  under  a  written  lease  for  a  term  of  fifteen  yearsi 
ending  March  1, 1889,  shall  hereby  and  herein  have  the  priTi- 
lege  of  purchasing  said  lands  at  any  time  during  the  oontinu- 
anoe  of  said  term  by  paying  to  said  William  Mreen  the  said 
sum  of  two  thousand  dollars,  and  that  upon  payment  of  said 
sum  of  money  within  the  time  specified,  the  said  Mreen  shall 
cause  to  be  made,  executed,  and  delivered  to  her  a  good  and 
sufficient  warranty  deed  therefor.'* 

The  evidence  disclosed  that 'Mrs.  Warren  never  paid  or 
offered  to  pay  any  part  of  the  purchase  price  to  Mreen  in  his 
lifetime;  that  when  Mreen  signed  the  agreement,  she  was 
already  in  possession  of  the  land  therein  described  under  a 
lease  theretofore  entered  into  between  her  husband  (who  was 
also  her  trustee)  and  Mreen,  dated  June  14,  1883;  that  Mrs. 
Warren  was  in  the  quarry  business;  that  she  had  worked  a 
quarry  on  the  land,  and  had  also  set  out  some  fruit  trees  and 
grapevine  on  a  part  of  it  Against  the  objections  of  defend* 
ant  that  she  was  an  incompetent  witness,  the  plaintiflE^  Mary  J. 
Warren,  was  permitted  to  testify  in  her  own  behalf  in  the  cir- 
cuit court;  that  before  commencing  this  proceeding  she  had 
tendered  Mrs.  Mreen,  who  was  then  acting  as  executrix  of 
deceased,  the  sum  of  two  thousand  dollars,  and  had  demanded 
of  her  a  conveyance  to  the  land.  To  this  action  of  the  court, 
in  permitting  Mrs.  Warren  to  testify,  an  exception  was  duly 
saved  by  defendant 

In  the  probate  court,  and  again  in  the  circuit  court,  there 
was  a  finding  and  judgment  for  the  plaintiff,  and  the  case 
has  been  brought  here  on  an  appeal  taken  by  the  represent- 
ative of  the  estate. 

On  behalf  of  the  defendant  it  is  submitted  that  the  court 
below  erred  in  its  judgment,  and  that  no  specific  performance 
of  the  contract  should  have  been  ordered;  because,  — 

1.  The  agreement  is  without  consideration  to  support  it; 
2.  The  agreement  lacks  mutuality  of  obligation  and  of  rem- 
edy in  this:  That  Mrs.  Warren  having  been  at  the  time  the 
contract  was  made  (and  ever  since)  a  married  woman,  the 
same  was  not  binding  upon  her,  nor  enforceable  against  her; 
8.  The  contract  lacks  mutuality  by  its  own  terms,  independ- 
ent of  any  personal  incapacity  of  Mrs.  Warren;  4.  There  was 
also  error  in  permitting  Mrs.  Warren  to  testify  as  a  witness  in 
her  own  behalf,  inasmuch  as  the  other  party  to  the  eeAtrMi 
to  issue  and  on  trial  was  dead. 
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As  Mreen  signed  the  bond,  the  statute  of  frauds  consti- 
tutes no  objection  to  the  validity  of  the  contract.  His  estate 
was  sought  to  be  charged.  The  objection  to  this  contract  is 
much  more  substantial.  The^want  of  any  consideration  to 
support  it  and  the  incapacity  of  Mrs.  Warren  to  make  it  are 
urged  against  it 

Here  the  record  discloses  that  no  part  of  the  purchase* 
money  has  been  paid  or  accepted.  No  consideration  was  paid 
Mreen  for  signing  the  agreement;  it  was  purely  voluntary; 
the  agreement  to  sell  was  no  part  of  the  lease;  it  was  subse- 
quent to  and  independent  of  the  lease;  the  possession  of  the 
land  was  by  virtue  of  the  lease  only,  and  is  referable  to  that 
and  not  to  the  agreement  to  sell:  Emmel  v.  Hayes^  102  Ma 
186,  22  Am.  St.  Rep.  769;  so  that  we  have  here  the  case  of  a 
land-owner  of  his  free-will,  without  any  consideration  there- 
for, attempting  to  bind  himself  to  make  a  deed  to  a  tract  of 
land  to  a  married  woman  at  anytime  during  a  term  of  fifteen 
years  that  she  might  pay  him  two  thousand  dollars. 

There  was  an  attempt  to  show  by  the  evidence  that  Mrs. 
Warren  was  possessed  of  an  estate  in  equity  to  her  sole  and 
separate  use.  The  only  evidence  tending  to  show  tliis 
was  a  deed  '*to  John  B.  Warren,  trustee  of  Mary  War- 
ren, and  her  heirs  and  assigns."  These  words  were  not 
sufficient  to  create  a  separate  estate.  They  created  a  trust, 
but  not  cuch  a  separate  estate  as  she  could  bind  by  her  con- 
tracts as  if  she  were  sole:  Turner  v.  Shaw,  96  Mo.  22,  9  Am. 
St  Rep.  319.  Now  it  is  perfectly  clear  that  Mreen  could  not 
have  maintained  specific  performance  against  Mrs.  Warren 
for  two  reasons:  1.  He  expressly  agreed  she  was  not  bound 
by  the  writing;  and  2.  She  was  a  feme  covert. 

The  general  rule  requiring  mutuality  of  contract  and  remedy 
in  order  to  enforce  specific  performance  is  not  denied  or  ques- 
tioned by  respondent's  counsel:  Olasa  v.  Rowe,  103  Mo.  513; 
Marble  Co.  v.  Ripley,  10  Wall.  339;  but  he  insists  that  this 
case  comes  within  the  equally  well-established  exception  to 
that  rule,  that  where  the  contract  or  agreement  is  unilateral, 
and  by  its  terms  one  party  only  is  to  be  bound,  specific  per- 
formance will  be  enforced  against  that  one. 

The  cases  in  which  the  decree  was  predicated  upon  the  part 
performance  of  the  contract  are  distinguishable  from  the  ques* 
tion  now  to  be  decided.  Those  cases  rest  on  a  distinct  equity, 
and  we  may  remark  that  this  court  and  the  courts  generally 
have  iaeld  part  payment  of  the  porohase-money  is  not  siioh  m 
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part  performanoe  as  will  entitle  the  party  to  a  decree  for  speci* 
fie  performaDoe.  That  a  land-owner  may,  for  a  yalaable  oon- 
sideration,  bind  himself  to  conrey  his  land  to  another  upon 
oondition  that  such  other  shall,  within  a  specified  time,  accept 
his  offer  and  comply  with  the  terms  proposed,  is  not  open  to 
question:  Mastin  ▼•  Orimes,  88  Mo.  478;  Waterman'  on  Spe- 
cific Performance,  sec.  200;  Pomeroy  on  Specific  Performance, 
sec.  169. 

Transactions  in  real  estate  to  an  almost  unlimited  extant 
are  daily  founded  upon  this  well-recognized  law.  The  prin* 
ciple  ou  which  this  seeming  exception  is  based  is  that  tbs 
bond  or  conditional  covenant  to  convey  upon  the  option  of  the 
lessee  or  vendee  is  a  continuing  offer  on  the  part  of  the  ven- 
dor or  owner,  until  accepted  within  the  time  and  on  the  terms 
limited  in  the  option  and  when  accepted  it  becomes  a  Talid 
agreement,  supported  by  mutnal  promises  of  competent  par- 
ties: WiUard  v.  Tayloe,  8  WalL  567;  Boston  etc  R.  R.  Co. 
V.  Bardett,  8  Cnsh.  224;  Welehman  v.  Spinko,  6  L.  T.,  N.  & 
885;  (M  Colony  R.  R.  Co.  v.  Evans,  6  Gray,  25;  66  Am.  Dee. 
894;  Waterman  on  Specific  Performance,  sec.  200, 

Mr.  Bishop  in  bis  work  on  the  Law  of  Married  Women,  second 
volume,  section  250,  discusses  the  point  under  consideration. 
He  says:  ^  But  if  the  agreement  rests  merely  in  mutual  prom- 
ises then  in  principle,  as  the  promise  of  the  married  woman 
is  a  nullity,  it  cannot  constitute  a  consideration  for  the  promise 
of  the  other  party;  therefore,  it  is  void  also  as  to  him.  This 
is  the  true  ground  on  which  proceeds  a  North  Carolina  case  of 
mutual  promises,  followed  by  a  tender  on  the  part  of  the  mar- 
ried woman,  wherein  it  was  held  upon  the  facts  that  she  could 
not  have  a  decree  of  specific  performance  against  the  defend- 
ant who  had  agreed  to  convey  some  property  to  her  separate 
use  ":  Lanier  v.  Roas,  1  Dev.  A  B.  Eq.  89,  40. 

Mrs.  Warren  not  only  gave  no  consideration  for  Mreen's 
promise  to  convey  to  her,  but  she  was  careful  to  stipulate  that 
she  was  in  nowise  bound  to  purchase  the  land.  She  not  only 
was  incapable  of  agreeing  to  purchase,  but  the  bond  carefully 
exonerates  her  from  all  liability.  She  now  seeks,  after  the 
death  of  Mreen,  to  obtain  a  conveyance  to  property  which  she 
could  never  have  been  compelled  to  take  had  its  value 
diminished. 

There  is  neither  mutuality  of  obligation  or  remedy;  there 
was  no  consideration  for  the  promise  to  convey;  nothing  was 
paid  Ibr  the  option.    The  agreement,  therefore,  was  gratnitoof 
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and  ^dtintarjr  and  Incapable  of  enlbreement:  TSicker  ▼•  Barile^ 
85  Mok  114;  Storj  on  Equitj  Juriapradencd,  mo.  798b;  Nesf 
▼.  RedfMu^  76  Mo.  195.  Tb«  judgmaai  of  the  eiroiiU  court  ia 
reversed,  and  the  cause  remanded  with  directions  to  enter  a 
final  judgment  for  defendant  on  the  merits  and  for  ootta. 
All  of  this  division  concur* 

HvsBAKv  m  Woa — Sstabats  Bbtctb  or  Woft  — Vor  floslnieti  of 
WQvds  hk  »  w9l  wbioh  wfll  buUm  propegtjr  oonfejed  to  a  niMritd  womn  k« 
Mpnate  mMm^  sa*  iffmM  r.  If «tf^  7  Mel  940;  39  Am.  Deo.  771.  A  naiw 
riags  Mttlem«nt  ezeoatod  by  hwbuid  and  wife,  in  tnut,  by  the  wordi»  *'to 
the  nae^  benefit^  and  behoof  of  himself  and  wife  "  doee  not  create  a  eepacata 
estate  In  tlie  wife:  StrndersM  r.  Jonei,  6  Fla.  480;  03  Am.  Dee.  217. 

Brmawm  ^KaaoBMAmm  of  a  vnilateral  eontraot  to  oonrey  land,  wiAoai 

aay  mntaalt^  of  vemody  or  oonaiABBatfii%  wiU  not  bo  enfiorood  in  eqmtjn 

ffmanUtg  r.  Wmrrmt^  16  N.  X  Bq.  124;  90  Am.  Dea  ilSi  bnftaaeh  a  ooi^ 

twet  wiU  be  eof asoed  il  there  b  a  mntnalii^  of  remedy,  an  adequate  eonud«i 

eration,  and  an  nnoonditional  acoeptanoe  within  the  time  itipakLted  for  the 

ezoroioe  of  llie  option  to  accept:  Cfolemam  r,  AppiegaHk^  6S  Md.  21;  9  Am. 

St  Be^  417;  WartM  r.  WUMamB,  92  Mieh.  00;  4  Am.  8t  Rep.  814;  Jhm 

T.  ParkB,  93  Ala.  193;  30  Am.  St  Bep.  47;  Braiif'ard  r.  Foster,  97  Tenn.  4| 

fTeaear  ▼.  iTnir,  31  W.  Va.  73d;  Barrett  r.  ifeJffiito-,  33  W.  Va.  788.    The 

itatement  of  the  coneideiation  is  sufficient  if  a  way  be  dearly  pointed  out  for 

determining  the  same,  eren  though  the  precise  character  or  amount  thereof 

bo  left  nnexpreesedt  Bo9$  r.  Pwrm,  17  CoL  2L    Though  mutuality  of  rem* 

edy  is  requisite^  it  Is  not  essential  that  there  be  mntnality  06  MOa,  but  it  la 

enough  if  the  mutual  oaf oroemant  |is  praotioable  whan  performance  la  da* 

ereed:  Brovm  t.  Mwngerp  42  Minn.  482.    A  oontract  to  grant  a  right  of  way 

trer  contiguous  tracts  of  land  of  husband  and  wife,  reepectiTely,  lacks  mn- 

tiality,  as  it  cannot  be  •nfctoed  against  hert  Skmamdoak  Fall^  £L  M»€k 

c  DmUtjp^  99  Va.  84flL 
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Ifaam  amd  SnTavr — VnsB-ranozpaL,  LuBiurr  von  Hssliobhob  or.  — 
When  a  master  giTSs  to  hia  serraat  tba  potwar  to  superintend,  oontrol» 
and  direct  other  servants  engaged  in  the  performance  of  a  work,  such 
senrant  is,  no  matter  what  he  is  called,  as  to  the  men  under  him,  a  Tice- 
prtncipal,  and  the  master  is  liable  lor  his  negligent  acts  and  omissions 
in  psr  forming  hia  duties. 

ICisna  AVD  StoavAKS— V1tOB*FaaiGiFaiJ^  wso  Aa%  avd  Liabilitt  iqb 
KiQLiauiOB  or.  —  A  oondnctor  having  charge  of  a  oonstmction  train, 
and  a  foreman  baring  charge  of  a  crew  of  men  engsged  in  ecostruoting 
a  railroad  timck,  with  power  to  direct  their  moTcments,  are  both  Tica- 
priDoipalt,  and  the  railroad  company  is  liaUe  for  their  negligsnos  result 
ing  in  the  death  or  injury  to  any  of  such  sraw. 

llAmn  AMP  SaRVAMT  — NioLioxNos  or  VioB-pamoivAL-^MaAsaas  of 
Damaou.  —  When  the  representatives  of  a  railroad  employee  are  ea* 

As.  ST.  asr.,  vok  YxxiL  -a 
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titled  to  reooT«r  for  an  injnvy  recalting  in  death,  oeeasioned  liy  the 
negligence  of  a  Tioe-prineipal  of  the  company  in  mnning,  oondnotia^  er 
managing  any  locomotive  or  can,  the  meaenra  of  damage^  under  the 
etatnte^  ia  fiTe  thonaand  dollara. 


H,  8.  Ptiesi  and  IT.  0,  Herbel^  for  the  appellanL 
S.  P.  Sparkij  for  the  respondenL 

Black,  J.  The  plaintiff,  the  widow  of  Joshna  Miller,  brought 
this  suit  to  recover  damages  for  the  death  of  her  hasband  who 
was  killed  while  at  work  for  the  defendant  on  its  road  at  a 
point  between  Warrensburg  and  Montserrat 

The  deceased  was  one  of  a  gang  of  thirty  men,  all  under 
the  direction  and  control  of  Fitzgerald  who  was  their  fore* 
man.     Fitzgerald  and  his  gang  of  men  were  at  work  raising 
and  ballasting  the  main  track.    A  gravel  train  composed  of 
some  thirty  loaded  cars  arrived  at  the  place  where  the  men 
were  at  work  in  the  afternoon,  and  it  became  their  duty  to  un- 
load the  same.    This  was  accomplished  by  the  use  of  a  plow. 
A  wire  cable,  the  length  of  fifteen  or  sixteen  cars,  was  at- 
tached to  the  plow  placed  on  the  rear  car.  The  train  was  then 
cut  in  two,  and  the  other  end  of  the  cable  made  fast  to  the 
rear  car  of  the  section  next  the  engine.     The  engine  then 
moved  forward  drawing  the  plow  over  the  stationary  cars. 
This  done,  the  engine  alone  was  used  to  draw  the  plow  over 
the  first  section. 

The  plow  removed  the  bulk  of  the  gravel  only  and  threw 
some  of  it  between  the  cars,  so  that  it  became  the  duty  of  the 
deceased  and  .the  men  of  his  gang  to  shovel  the  remaining 
gravel  off  the  cars,  and  to  remove  that  which  fell  between 
them.  On  the  occasion  in  question  the  plow  had  been  drawn 
over  the  rear  section  composed  of  some  fifteen  cars,  and  the 
deceiised  and  others  were  on  these  oars  shoveling  off  the  re- 
maining gravel.  The  first  or  unloaded  section  was  then 
backed  up  and  coupled  to  the  second  or  rear  section.  It  then 
bec.'inie  the  duty  of  the  conductor  to  take  his  entire  train  of 
cars  to  the  Montserrat  siding  so  as  to  dear  the  main  track 
for  other  trains  having  the  right  of  way.  The  conductor  gave 
his  engineer  a  signal  to  move  forward.  It  seems  the  deceased 
was  in  the  act  of  jumping  or  stepping  firom  one  oar  to  the 
other  just  as  they  began  to  move,  so  that  the  jar  threw  him 
down  between  the  wheels. 

The  evidence  for  the  plaintiff  tends  to  show  that  the  de> 
ceased  was  absorbed  in  the  performance  of  his  work,  and  that 
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the  train  was  moved  without  ringing  the  bell  or  giving  the 
deceased  and  those  at  work  on  the  cars  anj  warning  what- 
ever. On  the  other  hand,  the  conductor  of  the  train  says  he 
told  Fitsgerald  what  his  orders  were,  namely,  to  take  the 
train  to  Montserrat;  that  he  notified  him  to  move  his  men 
from  the  cars;  that  the  men  were  notified  to  get  off  before  the 
engine  was  ooopled'on;  that  he  asked  two  or  three  of  the  men 
if  the  track  was  clear,  and  they  said  it  was;  that  after  the 
men  had  been  notified  to  get  off  he  gave  the  engineer  the  sig* 
nal  to  move  ahead.  The  defendant  produced  other  evidenoe 
to  the  effect  that  the  bell  was  rung  a  few  seconds  before  the 
train  started. 

The  plaintiff's  first  instruction  is  as  follows:  ^  If  you  find 
that  at  the  time  the  train  was  set  in  motion  by  defendant  the 
deceased's  attention  was  occupied  by  his  work,  and  that  no 
notice  or  warning  was  given  him  of  the  moving  of  the  train 
prior  thereto,  or  at  the  time  of  such  moving,  or  that  if  any 
each  notice  or  warning  was  given  him  it  was  not  of  such  a 
character  as  to  put  a  man  of  ordinary  prudence  and  care, 
possessed  of  ordinary  acute  senses  of  hearing  and  seeing,  in 
the  circumstances  in  which  deceased  was  placed,  on  his  guard, 
and  that  deceased  did  not  know  that  the  train  was  about  to  be 
moved,  and  that  the  setting  of  said  train  in  motion  by  defend- 
ant was  the  direct  cause  of  the  injury  to  deceased,  and  that 
his  death  was  the  result  of  such  injurieSi  then  your  verdict 
should  be  for  the  plaintiff." 

1.  The  defendant  seeks  to  be  relieved  from  liability  in  this 
case  on  the  ground  that  Miller  lost  his  life  by  the  negligence 
of  a  fellow-servant,  thus  invoking  the  rule  that  the  defendant 
is  not  liable  to  one  servant  for  the  negligence  of  a  fellow-ser- 
vant The  case  made  by  the  evidence  stands  on  other  and 
different  grounds,  as  we  view  it  Where  the  master  gives  to 
a  person  power  to  superintend,  control,  and  direct  the  men 
engaged  in  the  performance  of  work,  such  person  is  as  to  th» 
men  under  him  a  vice-principal,  and  it  can  make  no  differ^ 
ence  whether  he  is  called  a  superintendent,  conductor,  bosSf 
or  foreman.  For  his  negligent  acts  and  omissions  in  perform- 
ing the  duties  of  the  master,  the  master  is  liable.  This  prin* 
ciple  of  law  has  been  often  asserted  by  this  oourt  and  applied 
under  a  variety  of  circumstances,  as  will  be  seen  from  the 
following  cases:  Brothen  v.  CariUr^  52  Mo.  872;  14  Am.  Rep. 
424;  OomOy  v.  VfJcan  Iron  Works,  61  Ma  492;  Whalen  r. 
OmUmmry  Churchy  62  Ma  826;  Cook  v.  Hannibal  §te.  ILR.O0. 
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68ir(i.S97:  Mootb  r.WaiaAeU,t^Ch^ 86  M<kSB8;  SUphem 
T.  Hannibal  ete.  R.  R.  Co.^  86  Ma  991;  H0k9  T.  AT.  LawU  «e0» 
JPy  Co.,  88  Mb.  860;  Smiih  r.  Wdbcuh  eUk  Bfy  Co.,  92  Wo.  800; 
I  Am.  St.  Rep.  739;  Tahier  r.  Hannibal  €ic,  R.  JL  Oa^  99  Mo. 
79;  Dttifliarnh  T.  Himmbal  9^.  R.  R.  Co.,  103  Mo.  570;  23  Am. 
81.  Rep.  900. 

There  in  no  doabi  bat  a  foreman  or  other  repreeentaiiTa 
of  the  master  may  oecnpj  a  dual  position;  that  ie  to  eay,  he 
maj  at  the  eame  time  be  a  fellow^eervant  and  an  agent  or 
representative  of  the  master.    There  are  certain  dutiee  which 
are  personal  to  the  master,  and  for  the  non-perferraanoe  of 
which  he  is  liable  to  his  servants*    These  duties  maj  be  del* 
^gated  to  a  foreman  or  even  to  a  servant,  and  the  master  is 
etill  liable  for  tbeir  non-perfermanea    Again,  cases  often  arise 
where  the  master  becomes  liable  bj  reason  of  the  foot  that  he 
undertakes  by  himself  or  through  a  representative  to  do  cer* 
tain  things  which  might  have  been  left  to  the  servant  to  per* 
form.    Thus,  where  the  master  provides  suitable  materials  for 
a  staging,  and  intrusts  the  dutj  of  erecting  the  structure  to 
the  workmen  as  a  part  of  the  work  which  they  undertake  to 
perform,  he  is  not  liable  for  injuries  resulting  to  one  of  them 
from  the  falling  of  the  staging;  but  if  the  master  undertakes 
to  furnish  the  stage,  he  must  use  due  care  in  its  ereetion,  and 
if  there  is  negligence  on  his  part  or  on  the  part  of  one  repre- 
seniing  him  in  that  regard,  he  is  Table  for  injuries  resulting 
to  the  servant  using  the  structure:  Bowen  v.  Chieago  $ic»  JPy 
Co.,  95  Mo.  277,  and  cases  cited* 

It  is  unnecessary  to  pursue  this  inquiry  for  any  of  the  pur- 
poses  of  the  case  in  hand,  for  it  is  one  of  the  absolute  duties 
of  the  master  to  use  ordinary  care  to  avoid  exposing  the  ser* 
vant  to  extraordinary  risks;  and  it  is  also  the  duty  of  the 
master  to  use  ordinary  care  and  diligence  to  provide  the  ser- 
vant  a  safe  place  at  which  to  work.  The  master,  by  appoint* 
ing  a  foreman  or  other  person  to  superintend  work,  with  power 
to  direct  the  men  under  him  when  and  how  to  do  it,  thereby 
devolves  upon  such  person  the  performance  of  those  duties 
persons!  to  the  master.  These  principles  of  law  are  illustrated 
in  some  of  the  cases  before  cited,  and  also  in  the  following 
authorities:  Hannibal  etc.  R.  R.  Co.  v.  Fox,  81  Kan.  586;  An^ 
derson  v.  Bennett,  16  Or.  515;  8  Am.  St  Rep.  811;  1  Shearman 
and  Redfield  on  Negligence,  4th  ed.,  sec.  206.  If^  therefore^ 
the  conductor  had  the  control  of  the  train  and  of  its  mov^ 
ments,  then  he  was  a  vice-principal.     So  if  the  foreman  bad 
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the  control  «f  the  Motioo-guig,  and  the  power  to  direct  ike 
laen  what  to  do  aad  wbeo  to  4I0  it^  he  was  also  a  yice-prmoi- 
pal.  The  conductor  being  a  vic^principaly  it  became  his 
duty  to  give  due  aad  timelj  warning  of  bis  inteotion  to  laofm 
the  train.  If  he  onlj  gave  notice  of  such  intended  movement 
to  the  foreoMui,  then  it  became  the  doty  of  the  latter  to  gife 
tbe  men  at  work  on  the  cars  notice  of  the  intended  moT«ment 
If  the  negligence  of  either  of  these  persons  oauoed  tbe  disas* 
ter»  tlien  defendant  is  liable^  nnleaa  it  be  found  that  deceased 
was  guilty  of  contributory  negligenca 

Now,  there  is  an  abundance  of  evidence  upon  which  to  sub- 
mit tbia  case  to  the  jury  on  these  principles  of  law;  but  tbe 
difficulty  with  the  case  as  it  stands  is,  that  the  instruction 
given  at  the  request  of  the  plaintiff  utterly  fails  to  make  any 
application  of  them.  It  does  not  require  tbe  jury  to  find  facts 
which  would  make  the  conductor  or  foreman  a  vice-principal; 
nor  does  it  require  the  jury  to  find  that  the  injury  was  caused 
by  the  negligent  act  or  omission  of  either  of  these  persons; 
nor  is  there  anything  in  the  instruction  given  at  the  request 
ef  the  defendant  which  cures  these  defecte.  The  plaintiff's 
instrnction  seems  to  have  been  framed  on  the  theory  that  the 
deceased  was  not  an  employee  or  servant  of  the  defendant. 
The  instruction  is  so  clearly  erroneous  th&t  further  comment 
is  unnecessary.  We  may  say  that  we  have  not  attempted  to 
formulate  instructions,  but  have  attempted  to  state  principlsa 
which  shonld  be  embodied  in  them. 

2.  The  second  instruction  given  at  the  request  of  the  plain- 
tiff fixes  tha  damage  at  the  sum  of  five  thousand  dollars,  no 
more,  no  lees;  and  of  this  error  is  assigned.  If  the  plaintiff's 
case  comes  undar  the  second  eection  of  the  damage  act,  thea 
the  instruetioo  is  right;  but  if  under  the  third  section,  then  it 
is  wrong,  for  the  damages  should  then  be  in  a  sum  not  ex- 
oeeding  five  thousand  dollars. 

Tbe  second  clause  of  the  second  section  relates  to  passsngers 
only,  and  hence  need  not  be  considered  at  this  time.  The 
first  clause,  so  far  as  it  has  any  application  to  this  case,  pro- 
vides:  ^  Whenever  any  person  shall  die  from  any  iigury  re- 
sulting from  oit  occasioned  by  the  negligence  •  •  •  •  of  anj 
officer,  agent,  servant,  or  employee  whilst  running,  eonductingy 
or  managing  any  locomotive,  car,  or  train  of  carSi  •  •  •  •  the 
eerporation,  individual  or  individuals,  in  whose  employ  any 
such  officer,  agent,  servant  •  •  •  •  shall  be  at  the  time  aooh 
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inyxrj  it  committed  •  •  .  •  shall  forfeit  and  pay  far  OTorj 
person  .  •  •  •  so  dying  the  ram  of  five  thousand  dollars,"  eto. 

In  the  case  of  SMivan  y.  Mittcuri  Pae.  iPy,  97  Ma  118,  wm 
held  that,  where  an  employee  of  a  railroad  company  is  killed 
in  the  manner  and  by  the  means  mentioned  in  the  aboTO- 
recited  portion  of  the  statute,  the  measure  of  the  damage  ia 
five  thousand  dollars,  if  there  can  be  any  recovery  at  all; 
but  that  case  holds  that  the  defenses  of  contributory  negli* 
gence,  and  that  the  death  was  due  to  the  negligence  of  a 
fellow-servant,  are  open  to  the  defendant  the  same  as  in  caaea 
coming  under  the  third  section.  As  that  ruling  is  questioned 
in  this  case,  it  may  be  well  enough  to  review  the  prior  adju- 
dication upon  this  subject. 

The  first  case  which  came  before  this  court  was  that  of 
SchuLiz  V.  Pacific  R.  R.  Co.,  86  Mo.  14.  There  one  servant 
was  killed  by  the  negligence  of  a  fellow-servant  in  running  a 
train*  and  it  was  held  that  the  defendant  was  liable  under 
this  statute.  The  effect  of  that  ruling  was  to  make  the  stat- 
ute abolish  the  defense  that  the  servant  was  killed  by  the 
negligence  of  a  fellow-servant,  whilst  running  a  locomotive  or 
a  train  of  cars.  So  far  as  Rohback  v.  Pcudfic  R.  R  Oo.^  48  Mo. 
187,  has  anything  to  do  with  the  question  in  hand,  it  is  an 
approval  of  the  Schultz  case. 

The  Schultz  case  was  again  approved  in  Connor  ▼•  Chicago 
etc.  R.  R.  Co,y  59  Mo.  285,  by  a  majority  of  the  court  Nap- 
ton,  J.,  was  of  the  opinion  that  the  statute  was  not  designed 
to  create  any  new  liability,  but  simply  to  extend  a  pre-exist- 
ing responsibility  to  certain  representatives  of  the  injured 
party,  in  case  of  death.  In  that  case,  one  servant  lost  his 
life  by  the  negligence  of  a  fellow-servant  It  was  conceded 
by  Judge  Napton  that  the  company  would  be  liable  if  it  had 
been  guilty  of  negligence,  in  employing  an  unskillful  engi- 
neer, or  in  allowing  him  to  turn  over  the  engine  to  a  fireman 
who  was  not  qualified  to  manage  it,  and  the  damage  resulted 
from  such  conduct  of  the  engineer  or  fireman.  It  is  not  there 
claimed  by  him  that  the  case  would,  in  either  of  such  events, 
come  under  the  third  section  of  the  damage  act  His  whole 
line  of  argument  shows  that  the  case  would  then  have  been 
based  upon  the  second  section,  and  the  damages  would  be 
fixed  at  five  thousand  dollars. 

In  Proctor  v.  Hannibal  etc,  R.  R.  Co,y  64  Mo.  117,  one  ser^ 
vant  was  killed  by  the  negligence  of  a  fellow-servant  in 
running  a  train,  and  the  widow  brought  suit  to  recover  tlM 
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penalty  of  five  thoasand  dollars.  The  ooart,  after  referring 
to  the  statute,  states  the  question  to  be  decided  in  these  words: 
**  Whether,  under  the  words  *  any  person,'  in  said  section,  a 
a  fellow-servant,  whose  death  is  occasioned  bj  the  negligence 
of  a  fellow-serTant,  without  fault  of  the  master,  is  or  was  in- 
tended to  be  included."  The  question  to  be  decided  was,  it 
will  be  seen,  carefully  stated.  It  was  not  simply  whether  the 
words  "  any  person "  included  a  servant,  whose  death  was 
occasioned  by  the  negligence  of  a  fellow-servant,  but  whether 
the  death  was  so  occasioned  without  fault  of  the  master.  The 
court  first  refers  to  the  rule  of  law  which  exempts  the  master 
from  liability  where  one  servant  is  injured  by  the  negligence 
of  a  fellow-servant,  and  the  conclusion  is  then  reached  that  it 
was  not  the  design  of  the  statute  to  abolish  that  rule,  even  as 
to  cases  mentioned  in  the  first  clause  of  th^  section,  thus,  in 
terms,  approving  the  views  previously  expressed  by  Judge 
Napton.  The  construction  given  to  the  statute  by  the  Proc- 
tor case  is  still  the  rule  of  this  court.  There  is  not  a  thing  in 
that  case,  or  in  the  prior  cases,  which  gives  any  countenance 
to  the  proposition  that,  in  case  of  the  death  of  an  employee, 
the  action  must  always  be  under  the  third  section. 

The  Proctor  case  refutes  any  such  a  claim;  for  it  proceeds 
upon  the  principle  that  the  second  and  third  sections  were 
not  intended  to  create  an  entirely  new  liability,  but  were  de- 
signed to  continue  or  transmit  the  right  to  sue,  which  the  in- 
jured party  would  have  had  had  he  lived.  The  first  inquiry, 
therefore,  in  all  of  these  cases  is,  whether  the  representatives 
of  the  deceased  person  have  any  cause  of  action  at  alL  If  the 
injury  was  the  result  of  negligence  on  the  part  of  the  de- 
ceased, or  was  occasioned  by  a  fellow-servant,  then  there  is 
no  cause  of  action;  but  if  occasioned  by  the  fault  of  a  repre- 
sentative of  the  master,  then  the  master  is  at  fault  and  liable. 
It  being  once  ascertained  that  the  widow,  or  other  represen- 
tatives, have  a  cause  of  action,  the  damages  will  be  five  thous- 
and dollars,  if  the  injury,  resulting  in  death,  was  occasioned 
by  negligence,  '*  whilst  running,  conducting,  or  managing  any 
locomotive,  car,  or  train  of  cars'';  and  the  fact  that  deceased 
was  an  employee  is  wholly  immateriaL  Neither  the  statute 
nor  the  Proctor  case  can  be  tortured  into  any  other  conclusion* 
They  are  both  plain  enough  on  this  question. 

ElUott  V.  St.  LouU  etc.  R  R.  Co.*67  Mo.  272,  was  a  case 
where  an  employee  was  killed  in  consequence  of  the  use  of 
defective  machinery.    The  case  did  not  come  under  the  first 


480  Mxi£BB  «.  MiMOOBK  P^civio  &'t  C!a    [MiBaoiin, 

eiaiMe  •£  ibt  «eecMid  lectioD^iior  Ad  it  eooae  nndtr  the  gecood, 
for  tbe  Mooml  dauM  relatw  to  paasan^Bn  4Hi1j;  faflnoe  it  was 
properly  hold  that  tho  caao  came  under  the  third  aectum. 
That  oaee  ie  therefo»  in  perfect  aooord  with  what  wa  have 
aaid.  An  obeervaUoa  there  made  te  tbe  efbct  that,  under  tbe 
Proctor  caae,  no  aotion  oao  bo  maintaiiiod  by  an  employee, 
k  iaaecarate  and  mialeadiDg,  for  we  have  aeen  the  Proctor 
eaae  does  not  go  to  that  extent.  A  defective  track  was  alao 
the  ground  of  action  in  Flynn  y.  KanaoB  Citf  etc.  IL IL  Co.^  78 
Jle.  195,  47  Am.  £epw  99,  and  a  defective  car  conetituted  the 
baeie  of  action  in  Par$om$  v.  Mitiouri  Pae,  Ry  Co^  94  Ma  286; 
and  in  HolnM  w.  Hannibal  etc  R.  IL  Co.,  69  Ma  536,  tbe  em- 
ployee was  lulled  by  the  oee  of  a  defective  car.  These  cases 
Mr%t  therefore,  alio  in  line  with  what  we  have  said.  It  may 
be  that  the  inaccurate  expression  used  in  the  Elliott  case  has 
led  to  a  different  result  in  one  or  two  cases,  but  we  adhere 
to  the  Proctor  case. 

Where,  therefore,  the  representatiTes  of  a  deceased  employee 
are  entitled  to  reoover,  the  damages  are  fixed  at  five  thousand 
dollars  if  the  injury,  resulting  in  death,  was  ocossioned  by 
negligence  in  running,  conducting,  or  managing  any  locomo- 
tive, car,  or  train  of  cars. 

For  the  errors  in  the  plaintiff's  first  instruction,  the  judg- 
ment must  bci  and  is,  reversed,  and  the  oaose  is  remanded. 
All  concur.  

Miam  AND  Sbrvart  — Vus-panrGiPii. — Liabiutt  of  IfAsna  loa 
HwLiGXNOE  or.  —  A  local  boss  who  is  ghren  ftathority  to  coatrol  and  direct 
■Mn  and  uiAehuiery  and  dia<dnrge  the  men  m%  Tioe-prinoipal,  and  the  inae- 
terisliahle  Cor  hie  aegUgeiiee:  Ormon  ▼.  Maumx,  17  CoLMi;  SI  Am.  8k 
Rep.  840,  and  note.  If  tbe  n«gliseni  serrant  can  be  fairl7  aaid  to  tnke  the 
place  of  the  master  and  represent  him,  then  he  beoomea  tiie  fice-prinoipal, 
and  the  master  is  liable  for  his  negligent  aotst  Colorado  etc  B^y  Oo.  r.  Nety* 
hm,  17  Col.  601;  81  Am.  St.  Kep.  885,  and  note.  Seeeztended  n^tmioAdam 
9.  Imm  Oiff$  Co..  18  Am.  8t.  Bep.  45&-Ma 

llAsna  dXD  SsavAHT^-Vxos-FBnioiKAU  Sailwat  Eobskav  ev  Our* 

,  iTRVonov  la  — See  Colorado  otc  R'y  Co,  t.  NaiffiBm^  17  OoL  601;  81  Am.  St 
'  Rep.  835,  and  note;  Sweuey  t.  Qu{f  eie.  S'y  Co,^  84  Tex.  438;  81  Am.  St 
I  Eep.  71»  and  note. 

Kailboaos— >Ooin>vomt,  imw  Tios-panraiPALi  Sea  Smrgkt  Au:  ITy 
flk  T.  Awii,  91  Ala.  800;  »  Am.  fit.  ftep.  47« 
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fbaassr — Sumuimcrr  aw  Iitbictiduit.  —  An  indieiowiit  tDegliif  tiiat  ilw 
■oDi— d  uttaeed  md  pmblitked  •  f orgtd  cheok,  kaowtng  ft  te  be  forgtd, 
with  intant  to  cheat  and  defraud,  ie  enlBcieiit^  altheoi^  II  does  M* 
allege  the  name  of  the  party  intended  te  be  defrauded. 

PoxoRT—  EflSBNTiAL  Elbmiwt  OF.  — Intent  to  defraud  la  an  eaaential  el«* 
meiit  of  t^e  erime  of  forgery.    It  must  therefore  be  alleged  and  prorad, 

JPMtanET —  Sbbohxoub  iHirsooiioiriL  —  Lutmetkna  amthoruing  a  ooaTi^ 
tion  of  fotgery,  hat  wholly  omitting  the  ieaoe  of  dafendant'a  frandalant 
intent^  are  erroneooa. 

FoBOKET — Fiorrnova  SiONATintn.  —  Signing  the  name  of  a  fletitioiu  pei^ 
eon,  with  intent  to  defraad,  n  s  forgery. 

Vmobbt — iMPsavBOT  IiUTATioir  ov  Bbal  Sionatusb. — When  one  eigna 
the  name  of  a  penon  really  existing,  bvt  doee  iteo  inperleotly  or  iwi*i 
onrately  that  anyone  of  ordinary  prudence  would  not  be  deceived  by  it^ 
he  eannot  be  convicted  of  forgery;  and  the  question  whether  or  not  the 
attempted  forgery  was  so  imperfect  aa  to  deceive  a  man  of  ordinary 
pmdeaoe,  is  generally  one  £or  the  jary. 

IP.  O.  Phetxing  and  John  Wdbom^  for  the  appellant. 
John  M,  Woodf  attomey-general^  for  the  state. 

TflOMASy  J.  Defendant  wae  sentenced  to  imprisonment  in 
the  penitentiary  for  a  term  of  seven  years,  hy  the  criminal 
oourt  of  LaFayette  County,  for  uttering  and  pablisbing  a 
ibrged  check. 

In  January,  1891,  he  had  in  his  possession  a  check  purport 
ing  to  have  be  drawn  by  Thomas  Scramshey  on  the  Morrison- 
Wentworth  Bank  of  Lexington,  payable  to  B.  W.  Warren  or 
bearer  for  $93,  which  he  asked  two  or  three  men  to  cash,  stat- 
ing that  it  was  drawn  by  Thomas  Stramche.  The  parties  to 
whom  he  presented  it  refused  to  take  it  and  give  him  the 
money  on  it. 

The  evidence  shows  that  a  man  by  the  name  of  Thomas  T. 
Btramche  lived  near  Lexington,  but  no  one  knew  any  persoo 
by  the  name  of  Thomas  Scramshey.  There  was  evidence 
tending  to  prove  the  insanity  of  the  defendant,  a  defense 
which  he  interposed,  and  it  dearly  appeared  in  evidence  that 
at  the  time  he  was  trying  to  get  the  money  on  the  check  ha 
was  under  the  influence  of  liquor. 

1.  The  fourth  count  of  the  indictment  under  which  defend* 
ant  was  found  guilty  avers  that  he  uttered  and  published  the 
forged  check  knowing  it  to  be  forged,  with  intent  to  cheat  and 
defraud  without  giving  the  name  of  the  party  he  intended  to 
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defrsad.  This  is  suffioient  under  our  statute:  8taU  r.  PhiU^fi, 
78  Mo.  49;  State  t.  Rwkert  98  Ma  88. 

2.  But,  while  it  is  not  neoessarj  that  an  indictment  liar 
uttering  a  forged  instrument  should  charge  an  intent  to  de- 
fraud any  particular  person,  yet  the  intent  to  defraud  is  an 
essential  element  of  the  crime,  and  it  must  be  averred  and 
proved:  Eelley's  Criminal  Law  and  Practice,  sec.  728;  3  Green- 
leaf  on  Evidence,  sec.  103;  8  Am.  &  Eng.  Ency.  of  Law,  459. 

In  the  case  at  bar  the  court  in  all  its  instructions  author- 
izing a  conviction  under  the  fourth  count,  wholly  omitted  the 
iflsue  of  defendant's  fraudulent  intent.  This  was  error,  and 
it  was  emphasized  by  the  refusal  of  the  court  to  instruct  the 
jury,  though  requested  by  defendant,  that  before  they  could 
find  him  guilty  they  must  find  that  '*he  intended  to  defraud 
BO  me  one/' 

The  court  erred  also  in  refusing  the  following  instruction 
asked  by  defendant:  "The  court  instructs  the  jury  that  al- 
though you  may  believe  from  the  evidence  that  the  defendant 
made,  forged,  and  counterfeited  the  check  introduced  and  read 
in  evidence,  and  that  the  defendant  when  he  made,  forged, 
and  counterfeited  said  check  read  in  evidence  intended  to 
make,  forge,  and  counterfeit  a  check  to  resemble  and  be  like 
a  genuine  check  of  the  said  Thomas  T.  Stramke  and  that  he 
attempted  to  pass  said  check  as  a  true  and  genuine  check  of 
said  Thomas  T.  Stramke  and  the  intent  to  injure  and  defraud, 
yet  if  the  jury  further  believe  from  the  evidence  that  said 
check  so  made  and  read  in  evidence  upon  its  face  had  no  re- 
semblance to  a  true  and  genuine  check  of  Thomas  T.  Stramke, 
and  that  said  check  would  not  deceive  or  mislead  a  person  of 
ordinary  understanding  then  there  is  no  forgery  in  this  case, 
and  the  jury  will  find  the  defendant  not  guilty  under  each 
and  every  count  in  the  indictment." 

While  signing  the  name  of  a  fictitious  person,  with  intent 
to  defraud,  is  as  much  a  forgery  as  signing  the  name  of  a  per- 
son actually  existing,  yet  where  the  accused  attempts  to  sign 
the  name  of  a  person  really  existing,  but  does  it  so  imperfectly 
or  inaccurately  that  one  of  ordinary  prudence  would  not  be 
deceived  by  it,  he  cannot  be  convicted  of  forgery:  State  v. 
Covington^  94  N.  C.  918;  55  Am.  Bep.  650,  and  cases  cited; 
Rembert  v.  Statdy  53  Ala.  4G7;  25  Am.  Rep.  C39;  2  Russell  on 
Crimes,  9th  ed.,  722-724;  Kelley's  Criminal  Law  and  Practioei 
sec.  726. 

The  evidence  clearly  shows  that  Thomas  Stramohe  was  well 
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known  to  the  parties  to  whom  defendant  presented  the  cbeok, 
and  that  he  told  them  it  was  drawn  by  Thomas  Stramohei 
but  it  appears  the  name  actually  signed  to  it  was  Thomas 
Scramshey,  while  the  indictment  averred  that  the  name  was 
Thomas  Scramskey, 

We  think,  under  this  state  of  facts,  the  court  ought  to  have 
left  it  to  the  jury  to  say  whether  the  attempted  forgery  of  the 
name  of  Thomas  T.  Stramche  was  so  imperfect  and  inaccur- 
ate as  not  to  deceive  a  man  of  ordinary  prudence,  modifying 
the  instruction  so  as  to  apply  the  principle  to  the  uttering  as 
well  to  the  forging  of  the  check. 

The  judgment  is  reversed  and  cause  remanded  for  new 
trial.     All  concur. 

Gantt  and  MAcrABLANB,  JJ.,  concur  for  the  reason  set  out 
in  paragraph  2.  _«« 

FOROERT.  —  SumOIBNOT  OV  In DIOTM INT  FOB:  866    not6l  tO  ffosHnB   ▼• 

Balston,  13  Am.  St.  Rep.  381;  8UU€  t.  Croats,  9  Am.  St  Rep.  Sa  The  in- 
dictment for  forgery  ii  sufficient  if  it  charges  the  offense  with  such  degree 
of  certainty  as  to  enable  the  court  to  pronounce  a  proper  judgment  in  case  of 
conviction:  LuUreU  ▼.  StaU,  86  Tenn.  232;  4  Am.  St  Rep.  760,  and  note. 
It  is  not  necessary  to  allege  the  name  of  the  person  intended  to  be  defrauded: 
8taU  V.  Cross,  101  N.  O.  770;  9  Am.  St.  Rep.  63. 

FoRGRRT  —  BdSKNTiAL  Elxmxnt  OF  CRDca. — The  enential  element  of 
forgery  consists  in  the  intent  to  defrand:  SiaUr,  Wheeler^  20  Or.  192;  23 
Am.  St  Rep.  119,  and  note;  State  y.  Cross,  101  N.  G.  770;  9  Am.  St.  Rep. 
63,  and  note;  State  t.  Fioyd,  6  Strob.  68;  63  Am.  Dea  689,  and  note; 
State  T.  Hail,  108  K.  0.  776;  Hawkins  r.  State,  28  Fla.  863.  See  alM  ex- 
tended note  to  Arnold  r.  Cost,  22  Am.  Deo.  306. 

FOBOBBT  —  SioNiNO  FiOTrriovs  Name. — This  qaestioii  is  discuaeed  ia 
the  note  to  Arnold  v.  Cost,  22  Am.  Dec  308.  A  person  charged  with  forging 
a  check  signed  by  a  firm  name  cannot  be  convicted  under  the  California  Penal 
Code,  160.  470,  if  there  is  no  firm  by  that  name,  bat  is  guilty  of  passing  a 
fictitiont  check  and  should  be  prosecuted  under  sec.  476  of  the  Penal  Codet 
People  T.  BlUoU,  90  OaL  686. 

FoBGBBT.  —  NxcisaaBT  SmiLiTDDSi  See  not6  to  AmoU  r*  Oas^  82  Am. 
Deo.  321;  also  note  to  State  t.  Covington,  66  Am.  Rep.  662. 
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taratoniwT  —  Sotviobnot  of.  — >  When  %  orioM  mfty  b6  ooramittad  hf 
MTeral  methodt,  the  indictment  may  eharge  thst  it  wm  oommitted  l»j 
all.  pioTided  the  difiMnt  aMtbodaara  Mt  wonnwetaat  with  er  npog- 
nant  to  each  other. 

IimiGTMXNT  vom  Attsmtt  to  Rob  —  Svrnoixxor  or.  —  An  indioiment 
eharging  that  tiie  aocneed  and  another  attempted  to  commit  robbery  by 
attempting  to  take  by  force  a  enm  of  money  belonging  to  a  oertaiA  third 
pereoa,  by  violence  to  hU  peraon.  and  by  putting  him  in  fear  of  Muiie 
immediate  injnry  to  his  perMO,  ia  anfficient  aa  ehazging  an  attempt  to 
rob. 

Traver$^  Havens^  Harrington  and  Pepperdine^  for  the  mp* 
feUant 

John  M,  Woodf  attomey-gentral^  for  the  state. 

Thomab,  J.  The  defendant  was  convicted  of  an  attempt  to 
eommit  robbery,  and  was  sentenced  to  imprisonment  in  the 
penitentiary  therefor  for  two  years  by  the  criminal  court  of 
Greene  County  in  August,  1891,  and  he  appealed. 

The  only  point  insisted  upon  by  appellant  for  a  reversal  of 
the  judgment  is  the  insufficiency  of  the  indictment. 

The  defendant  in  his  brief  says:  **The  indictment  is  for  an 
attempt  to  rob.  In  an  indictment  for  an  attempt,  the  at- 
tempted  offense  must  be  set  out  as  though  the  indictment  were 
for  the  commission  of  the  offense.  Section  8230,  Revised  Stat- 
utes, 1889,  on  which  the  indictment  in  this  case  is  bottomed, 
sets  forth  four  separate  and  distinct  felonies,  either  of  which  con- 
•titutes  robbery  in  the  first  degree:  1.  Every  person  who  shall 
feloniously  take  the  property  of  another  from  his  person  by 
violence  to  his  person.  2.  Every  person  who  shall  feloniously 
tnke  the  property  of  another  in  his  presence  and  against  his 
will  by  violence  to  his  person.  8.  Every  person  who  shall 
feloniously  take  the  property  of  another  from  his  person  by 
putting  in  fear  of  some  immediate  injury  to  his  person. 
4.  Every  person  who  shall  feloniously  take  the  property  of 
another  in  his  presence,  and  against  his  will,  by  putting  in 
fear  of  some  immediate  injury  to  his  person.  All  these  can- 
not be  charged  in  one  count.  Each  one  constitutes  a  sepa- 
rate and  distinct  offense.  There  is  but  one  count  in  this 
indictment.  Which  one  of  the  four  offenses  does  it  charge  f 
Or  does  it  not  attempt  to  charge  them  all  in  one  count  7* 
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We  think  (his  is  not  the  true  exposition  of  the  statute. 
The  section  cited  does  not  define  four  distinct  felonies,  hut 
defines  one  felony  only,  which  may  be  committed  by  several 
methods.  W&en  a  crime  may  be  committed  by  several  meth* 
ods  the  indictment  may  eharge  that  it  was  committed  by  all, 
provided  the  different  methods  are  not  inconsistent  with  or 
repugnant  to  each  other:  State  v.  Murphy^  47  Mo.  274;  SidU 
V.  FoMcher.  71  Mo.  460;  SiaU  v*  Piitman^  76  Mo.  56;  StaU  v. 
Bregard,  76  Mo.  322;  State  v.  Fitzaimmons,  80  Ma  236;  Eet 
ley's  Criminal  Law  and  Practice,  sec  186;  10  Am.  A  Bng. 
Ency.  of  Law,  599b,  599c,  599d. 

Stripped  of  its  verbosity,  the  indictment  in  tliis  case  charges 
that  the  defendant  and  Ben  Montgomery  attempted  to  com- 
mit  the  crime  of  robbery,  by  attempting  to  take  by  force  $170 
belonging  to  George  C.  Milbum,  in  the  latter's  presence,  from 
his  person,  by  violence  to  his  person,  and  by  putting  him  in 
fear  of  some  iranE^iate  injury  to  his  person.  These  aver- 
ments are  not  repugnant  to,  but  perfectly  consistent  with,  each 
other. 

Section  3940,  Revised  Statutes,  1889,  provides  that  "Every 
person  who  shall  attempt  to  commit  an  ofiense  prohibited  by 
law,  and  in  such  attempt  shall  da  any  act  toward  the  oom- 
mission  of  such  offense  but  shall  fail  in  the  perpetration 
thereof,  or  shall  be  prevented  or  intercepted  in  executing  the 
same,'*  shall  be  guilty  of  a  erime. 

The  indictment  in  thia  case,  after  making  the  averiaenta 
above  set  out,  charges  that  defendant  and  Ben  Montgomeryi 
in  the  attempt  toward  the  commission  of  the  crime  of  robbery, 
went  to  the  dwelling-house  of  said  Mllburn,  armed  with  a 
pistol  and  ax,  broke  down  the  door,  fired  the  pistol  into  the 
house,  and  demanded  gI  said  Milbum  the  said  money  or  they 
would  kin  him,  but  that  they  failed  in  such  attempt  by  being 
frightened  away  by  said  ^'  Milbum  hallooing  murder,"  and 
that  they  were  **  intercepted  and  prevented  in  the  execution 
of  the  same." 

This  is  a  sufficient  averment  of  the  doing  of  an  aet  toward 
the  commission  of  a  crime  in  an  attempt  to  commit  it 

Other  objectiona  to  the  indictment  are  urged  by  defendant| 
but  we  think  they  are  verbal  eritidams  merely  of  the  phrase- 
ology used,  and  do  not  am<mnt  to  serious  defects  in  the  essen- 
tial and  substantial  averments  of  the  crime.  The  judgment 
is  affirmed*    All  concur. 
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IvDioniBinr— Svfffioimor  or.— >Aa  dbsM  aijte  «haffgad in difltnal 
w»7i  in  differwit  ooanto  of  the  ladifftmMii:  StaU  r»  (XummU^  tf  Lk  Abb.  S6|| 
Aote  T.  M9rg<m,  95  W.  T*.  2G0. 

« 

BrOBBiBT— Sumouiior  of  vbb  IvDionuin;  —  Aa  iadielBMBt  ohngiBC 
thai  Um  dtftndaat  did  '*willfaU/  Bod  feloniomly,  b/  fonw  Bod  violBootb 
robb"  eto.,  k  aaffioiBats  8taU  t.  PalUrmm,  42  Lb.  Adb.  934;  7%oma«  r«  ittaie^ 
•1  Ak,  M.  8m  aUo  ^fiftate  r.  i9to/e(.  48  Kan.  S6i  f or  th*  saffiawDOj  of  ib* 
diotaoBi  ohuging  diifannt  degroM  of  robbecy.  Aa  iodiotmeBt  for  robbery 
fliBtl  eUto  thai  the  proper^  was  takea  from  the  penon  of  ABothori  to  ny 
that  it  wBt  taken  fiotn  him  U  inanffieientt  ^k^or  ▼.  ^fofib  M  Qb.  Mis  99 
Pe€b47%  and  note. 
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&A»B«8irffiomior  or  IviuorifBMT  ion.  ^  An  indietmont  for  rape  oharf> 
ing  the  aot  of  felouione  oarnal  knowledge  to  hare  been  eommitted  on  a 
oertain  day  with  a  female  child  nndor  the  etatntory  age  of  ooneenK  ia 
auffioient^  if  enoh  age  is  etated. 

Rati.  ^Ihdiotmbiit  ron  BUn  Cuamqimq  foroe^  and  want  of  oonaent^  need 
not  allege  the  age  of  the  fomaleb  or  state  that  sha  wasorer  thostaiatory 
age  of  consent. 

iMDicrMUiT  —  Joutdbe  or  FiLOJnii  or.  -i-  Sereral  dialinot  feloniea  may  be 
charged  in  the  same  indictment  when  all  relate  to  thesaaie  tranmotion, 
and  admit  of  the  same  legal  judgment^  and  as  a  rule  the  proaeontion  will 
not  be  required  to  eleot  on  which  oonnt  it  will  proceed  in  snch  oaee. 

Rati — BTXDiiiaB.  —  A  person  on  trial  for  rape  will  nol  be  permitted  te 
prove  that  bo  had  rsasoB  to  belicTe  that  the  proeeontrix  was,  at  the  tims 
of  the  carnal  knowledge,  orer  the  statotory  age  of  consenti 

&APB— AOB  or  CoN8BiiT--PvBBBTT.— When  the  statute  defining  rape 
fizis  the  ago  at  which  the  female  is  deemed  incapable  of  oonsent^  the  aol 
of  eanally  and  unlawfully  knowing  a  female  nnder  that  age  ia  a  rape^ 
thoB.h  she  had  attained  the  state  of  puberty. 

Bapb— BriDiMOB  or  PnTsiaAL  Cbvomoir  or  Femalb— Whiv  too  B» 
mom,  —  Ob  a  trial  for  rape  it  is  competent  to  proTe  the  phyaioal  coadi* 
tion  of  the  temale  inunediately  after  the  outrage  aa  tending  to  eatablish 
the  commission  of  the  ofGuise,  but  eridenoe  of  her  eoBditioB  three  moatha 
thereafter  is  too  remote^  and  is  therefore  inadmissible.  Bnrar  ia  adsul. 
ting  it  is,  howsver,  harmlees  when  the  guilt  of  the  accused  is  oleariy 
aatablished  by  other  OTidence,  and  the  Tcrdiot  ftiea  the  lowest  panisb* 
ment  preioribed  by  the  stotute. 

Winiifli--£TiDBMoi  or  Pbbtiods  Immobautt.  —A  witae»  eaaaot  ha 
compelled  to  testify  to  his  prsTious  inmiorali^  whea  aaih  tastimoBy 
does  not  tond  direotly  to  prore  some  issue. 

Wrmiis— Impbopbb  Crobs-kxamihatiov  —  Habmuhb  Bbbok.  — Ab  im- 
proper cross-ezaoiination  of  a  person  accused  of  crimsb  frosa  whioh  ao 
prejudice  or  harm  could  poesibly  result^  ia  not  rsrenihls  sRUft 

Eim— Aob  or  Oobbbitt—  Bobdbv  or  Paoor.  —Ob  the  trial  of  a  perssB 
aoonsed  of  committing  a  rape  apon  a  giri  ander  the  statotory  age  of 
consent^  the  burden  of  proof  is  on  the  proeeoutioa  to  profo  that  she 
ander  that  age^  but  there  is  no  presamptacB  that  sha  had  anifad  at 
ago. 
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S.  P.  Spark$^  for  the  appellant. 

John  M.  Woodf  oitomey-geTieral^  for  the  f  tate. 

HAcrABLANS,  J.  Defendant  was  indicted  by  the  grand 
jury  of  Johnson  County  for  an  alleged  rape  upon  Hattie  Siden- 
Btricker.  A  change  of  venue  was  taken  to  Saline  County, 
where  the  case  was  tried  and  defendant  convicted  and  sen- 
tenced to  five  years'  inQprisoninent  in  the  penitentiary.  From 
this  sentence  defendant  appeals. 

The  indictment  contains  two  counts,  the  first  charging: 
"  That  Robert  Houx,  late  of  the  county  of  Johnson,  and  state 
of  Missouri,  on  the  eighth  day  of  July,  A.  D.  1889,  at  the 
county  of  Johnston  and  state  of  Missouri,  in  and  upon  one 
Mattie  Sidenstricker,  a  female  child  under  the  age  of  twelve 
years,  to  wit,  of  the  age  of  ten  years,  unlawfully  and  feloniously 
did  make  an  assault,  and  her,  the  said  Mattie  Sidenstricker^ 
then  and  there  unlawfully  and  feloniously  did  carnally  know 
and  abuse." 

The  second  count  charged  a  rape  on  the  said  Mattie,  on  the 
same  day,  forcibly  and  against  her  will. 

The  verdict  of  guilty  was  on  the  first  count,  and  of  not 
guilty  on  the  second. 

Defendant  unsuccessfully  demurred  to  each  count  of  this 
indictment.  The  ground  of  demurrer  on  the  first  count  was 
that  it  failed  to  aflirmatively  allege  that  the  complaining  wit- 
ness  was  *'  then  and  there  being ''  a  female  child  under  twelve 
years  of  age.  In  other  words,  it  was  not  sufficiently  averred 
that  at  the  time  of  the  alleged  outrage  the  said  Mattie  was 
under  twelve  years  of  age. 

1.  The  liberality  allowed  in  criminal  pleadings  under  our 
practice  act  has  never  been  so  extended  as  to  permit  the 
omission  from  the  indictment  of  a  sufficiently  distinct  charge 
of  every  substantive  fact  necessary  to  constitute  the  offense: 
State  V.  Reakey^  62  Mo.  42;  State  v.  Sidee^  64  Mo.  888. 

The  first  count  in  the  indictment  is  drawn  under  that  part 
of  section  1253,  Revised  Statutes,  1879,  which  makes  it  a 
capital  offense  to  have  carnal  knowledge  of  a  female  child 
under  twelve  years  of  age,  though  accomplished  without 
force  and  with  the  consent  of  the  victim. 

It  is  very  clear  that  the  age  of  the  child,  at  the  time  of  the 
act,  is  a  fact  upon  which  the  criminality  of  the  act  absolutely 
depends,  and  it  should  therefore  be  clearly  and  definitely 
charged.    Approved  forms  and  precedents  for  indictments  fof 
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felonies,  whioh  it  is  alwajrs  safer  for  th«  pleader  ta  foUoir, 
after  once  ayerriBf  the  time  and  place  of  the  orffenee,  there- 
after desij^nate  them  bj  the  terms  ^  then  and  there.**  The 
use  of  this  formula  was  not  necessarj,  but  was  adopted  for 
convenience.  All  that  is  required  is  a  clear  statement  of  the 
fact:  StaU  r.  Luke,  104  Mo.  569;  State  t.  Stedey,  6S  Ma  221; 
27  Am.  Rep.  271;  State  r.  Sundheimer^  93  Mo.  313. 

This  count  in  the  indictment  charges  the  act  of  carnal 
knowledge  to  have  been  committed  on  a  certain  day,  and 
with  a  female  child  under  twelve  years  of  age.  There  was  no 
occasion  for  any  purpose  to  repeat  this  allegation. 

2.  The  verdict  being  for  defendant  on  the  eecond  county 
it  is  unnecessary  to  consider  its  sufficiency.  The  rale  is^ 
however,  that  the  indictment  for  rape,  charging  force  and 
want  of  consent,  need  not  allege  the  age  of  the  female,  or  state 
that  it  was  over  twelve  years:  2  Bishop  on  Criminal  Proced- 
ure, sec.  954;  Bishop  on  Statutory  Crimes,  sec.  846.  The 
charge  in  the  second  count  was  sufficient. 

3.  Before  the  trial  commenced,  and  again  at  the  close  of 
the  evidence  in  chief  by  the  state,  defendant,  by  motion,  re- 
quested that  the  prosecuting  attorney  be  required  to  eleet 
upon  which  count  of  the  indictment  he  would  proceed* 
These  requests  were  denied,  and  defendant  assigns  aa  error 
the  ruling  of  the  court  in  doing  sa 

It  is  insisted  in  the  first  place  that  the  offenses  charged  in 
the  two  counts  are  distinct  and  independent  crimes,  and  re- 
pugnant to  each  other,  and  a  joinder  of  them,  though  in  eep* 
arate  counts,  was  improper,  and  for  that  reason  an  election 
should  have  been  required. 

It  is  the  common  and  approved  practice  in  this  state  to 
charge  in  the  same  indictment  several  distinct  felonies,  when 
all  relate  to  the  same  transaction  and  admit  of  the  same  legal 
judgment:  State  v.  Porter,  26  Mo.  206;  State  v.  tfaUon^  75 
Mo.  355;  State  v.  Mitter,  67  Mo.  604;  State  y.  Oreen,  66  Ma 
631.  By  section  1253,  rape  is  defined  to  be  either  carnal 
knowledge  of  a  female  child  under  the  age  of  twelye  years,  or 
forcibly  ravishing  a  woman  of  the  age  of  twelve  years  or  up- 
wards. The  two  counts  in  this  indictment  relate  to  the  same 
transaction,  that  of  unlawfully  and  feloniously  having  carnal 
ki)uwledge  of  the  complaining  witness.  The  punishment  for 
each  is  the  same.  The  crimes  charged  are  the  same.  The 
proof  necessary  to  establish  them  alone  differs.  In  such  case 
it  is  *'  usual  to  form  several  counts  for  the  purpose  of  meet- 
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ing* tb&evidenoe  m  K  may  transpire  at' tUe  trials  I  Bisfaop 
on  Ciiminal  Procedure,  eeo:  446;  State  r.  Portsr,  26  Mb.  209} 
State  ▼.  SuHon;  4  Gill,  494;  Btmnern  State^  66  Hias.  294« 

4:  Whetfaef  the  state'  i^oald  be  required  to  elect  upon 
which  count  in  an  indictment  it  will  proceed  to*  trial  is  regn* 
lated  in  all  oases  by  sound  judicial  discretion;  but  as  a  rule 
no  eleetlon  will  be- required  when  the  different  counts  relate' 
to  but  one  transaction,  as  in  thiacase:  State  ▼.  P&rter^  26  Mo. 
206;  State  v.  Oreen,  66  Mo.  681;  StaUT,  Mallon,  75  Mo.  8SSf. 

Defendant  offered,  and  the' court  refused  to  admit,  testimony 
tending  to  prove* that  he- had  reasofn  to  beliftTe  that^  the  prose^ 
cotrix  was,  at  the  time  of  the*  carnal  knowledge;  ot^r  the*  ager* 
of  twelve  years.    We  do  not  think'  that' the  court  committed- 
error  in  this.    *'  His  intent  toviolatetfae-laws'of  morality  and* 
the  good  order  of  society,  though  with  the  consent  of  the  girl, 
and  though  in  a  case  when  he^^  supposes  he  shall  escape  pun^- 
ishment,  satisfies  the  demands  of  the  law,  and  he  must  take 
the  consequences":  Wharton  on'  Criminal' Evidence,  see.  724{ 
^  State  v;  GhnffUh^  67  Mo.  287;  Lawrence  ▼.  Comrnomoealthf  80 
Gratt.  845;  State  v.  Newton,  44  Iowa;  45; 

5.  Defendant  asked  instructiona' based  on  the  theory  that 
this  statute,  by  employing  the  words  **  female"  and  ''^child^" 
meant  to  designate  a<  female  who  had  not  arrived*  at  the  age< 
of  puberty,  and'  though  this  giri  was* under- the  age- of  twel^w 
years,  if  shewaa^inTact  a  developed  woman,  carnal  knowledge^ 
of  her  with  oonsent  was  not  rape  undfar  the  etatute.  These* 
instructions  were  refused. 

We  do  not  think  the  designalion  "child  "  and  "woman,**' 
aa  applied  to  females  in  this  section,  were  intended  to  refer  tO' 
actual  childhood  and  womanhood  as  genially  understoodi 
If  such  had  been  the  intention  no  age  would  have  been  fixed| 
ae  it  is  well  known  that  the  age  at  which  womanhood  iS' 
reached  varies  in  different  females.    To  secure  certainty  and 
avoid  controversies  an  arbitrary  age  of  consent  haa  aiw«ys 
been  designated,  without  reference  to  physical  development. 
Under  statute  of  18  Elizabeth,  a  giri  under  ten  years  was  con«- 
clnsively  presumed  to  be  incapable  of  consent;  and  it  wasi 
ratpe  to  have  carnal  knowledge  of  her  with  orwithout  her  con** 
sent:  1  Hale's  Pleas  of  the  Grown,  681.     Like  construction 
has  been  given  the  statutes  of  the  states:  Coatee  v.  State;  50- 
Ark.  330,  and  authorities  cited;  People  v.  Gordon,  70  Gal.  4^^ 

Bvidently  the  purpose  of  the  statute  was  to  flx*  an  age  in 
the  life  of  females  when  they  should  be  deemed  incapable  oT 
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consent  to  sexual  intercourse.  It  could  never  have  been  in- 
tended that  carnal  knowledge  of  a  child  over  twelve  years 
would  not  be  rape,  though  accomplished  with  force  and  with* 
out  consent  Such  would  be  the  result  of  the  conBtmction 
insisted  upon  by  defendant 

Counsel  relies  upon  Blaekbum  v.  StaUf  22  Ohio  St  110,  to 
sustain  his  theory.  The  statute  of  Ohio  names  three  classes 
of  females  upon  whom  rape  may  be  committed:  A  woman;  a 
female  child;  a  female  child  under  ten  years  with  her  consent 
The  court  held  that  it  was  at  the  age  of  puberty,  and  not  at 
the  age  of  majority,  that  a  female  ceases  to  be  a  child,  and 
becomes  a  woman  within  the  meaning  of  the  statute.  There 
is  no  similarity  in  the  statutes,  and  this  decision  cannot  be 
used  as  a  guide  in  the  interpretation  of  the  statute  of  this  state. 

6.  The  court  permitted  witnesses  to  state  the  physical  con- 
dition and  suffering  of  the  child  from  the  day  the  act  was 
committed  until  some  months  thereafter.  It  was  competent 
to  prove  the  physical  condition  of  the  girl  immediately  after 
the  outrage,  as  tending  to  prove  the  commission  of  the  offenee,  « 
but  evidence  of  her  condition  three  month  thereafter  was  too 
remote  to  throw  any  light  on  the  real  issues  in  the  case.  Its 
only  effect  could  have  been  to  show  an  aggravation  of  the 
offense,  and  excite  abhorrence  in  the  minds  of  the  jury,  and 
thereby  increase  the  punishment  If  there  was  a  suspicion 
of  prejudice  shown  by  the  verdict  we  might  feel  it  our  duty 
to  reverse  the  judgment  for  this  error.  Defendant,  while  tes- 
tifying, confessed  the  sexual  act,  and  thereafter  the  only  issues 
were  whether  the  girl  was  over  twelve  years  of  age,  and  if  so, 
whether  force  was  used.  The  verdict  of  guilty  was  to  the 
first  count,  and  the  finding  necessarily  included  the  finding 
that  the  child  was  under  the  age  of  twelve  years,  and  the  evi* 
deoce  clearly  established  the  fact  The  verdict  fixed  the 
lowest  punishment  prescribed  by  the  statute,  and  therefore 
the  objectionable  evidence  was  clearly  harmless. 

7.  On  cross-examination  of  the  mother  of  the  prosecutrix^ 
defendant's  counsel  undertook  to  require  her  to  answer  in- 
quiries as  to  specific  acts  of  alleged  immorality  commencing 
at  a  period  twenty  years  previous,  and  also  general  questions 
as  to  the  morality  of  her  previous  life.  Defendant  attempted 
to  justify  these  inquiries  on  the  ground  that  they  tended  to 
impeach  the  witness. 

A  witness  should  not  be  required  to  give  ench  testimony, 
when  it  does  not  tend  directly  to  prove  some  issue.    ''And 
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tbe  reason  is,  that  every  man  is  entitled  to  snob  a  measure  of 
oblivion  for  the  past  as  will  protect  him  from  having  it  ran* 
sacked  by  mere  volunteers;  and  aside  from  this  general  sano» 
tioD,  if  witnesses  were  to  be  compelled  to  answer  fishing  qoes* 
lions  as  to  any  scandals  in  their  past  lives,  the  witness-box 
would  become  itself  a  scandal,  which  no  civilized  community 
would  tolerate  ";  Wharton's  Criminal  Evidence,  sec.  472. 

8.  Objection  is  made  to  the  ruling  of  the  court  in  permit- 
ting counsel  for  the  state,  on  cross-examination  of  defendant 
as  a  witness,  to  question  him  as  to  whether  he  had  not  given 
certain  evidence  in  a  habeoi  earpua  proceeding  on  a  previous 
occasion* 

It  does  not  appear  that  defendant  was  examined  in  chief 
as  to  such  previous  testimony,  and  it  was  not  proper  for  the 
state  to  cross-examine  him  in  reference  to  it;  but  a  oom« 
parison  of  the  testimony  given  on  this  trial,  with  the  teeti- 
mony  about  which  he  was  examined,  shows  that  they  were 
substantially  the  same,  and  no  prejudice  could  possibly  have 
resulted  from  such  cross-examination. 

9.  The  court  refused  to  give  the  eighth  instruction  asked 
by  defendant  This  instruction  told  the  jury  that  the  law 
presumed  that  Mattie  Sidenstricker  was  on  the  eighth  day  of 
July,  1889,  above  the  age  of  twelve  years,  and  the  burden  was 
on  the  state  to  establish  bey6nd  a  reasonable  doubt  that  she 
was  not  of  that  age  on  said  day. 

As  has  been  said,  the  age  of  the  girl  was  a  material  fact 
to  be  specially  charged  in  the  indictment  and  proved  upon 
the  trial.  The  burden  was  on  the  state  to  establish  the  fact, 
but  we  cannot  say  that  there  was  a  presumption  that  the  girl 
was  over  the  age  of  twelve  years.  The  court  did  instruct  the 
jury  that  unless  they  were  satisfied  from  the  evidencOi  beyond 
a  reasonable  doubt,  that  at  the  time  the  defendant  had  sexual 
intercourse  with  the  girl  she  was  under  the  age  of  twelve 
years,  they  should  acquit  on  the  first  count  of  the  indictment 
The  court  further  declared  in  another  instruction  that  the 
presumption  of  defendant's  innocence  *'  abides  and  continues 
throughout  the  case,"  and  that  they  should  acquit  **  unless 
the  state  has  established  to  your  satisfaction  beyond  a  rea- 
sonable doubt  that  defendant  is  guilty.'' 

The  presumptions  declared  in  this  instruction  were  all  that 
could  be  demanded.  They  placed  the  burden  of  proof  on  the 
•tale,  where  it  belonged. 

After  a  careful  examination  of  tbe  record,  and  the  elabonita 


en  Srmrv:  'Bmx:  [MisKniii 

and  exhanatlTe  Hrief  of  coimsel  for  dMkidlmti  we  eoodadfc 
that  th^re  was*  no  error  whieb  ooold^  hsre  bean  prejudicial  to 
defendanti  and  the  judgment  is  affirmed.    All  coneor. 


BATa — IlHiiuwiaagw»ALLWATHMr  or  Aaa'<vFhosaoDnu&— An  i^ 
dbtmaak  te  npa  of  m<lMDii«  dfiwiiiiHoiMii  ag*  iri&  nat  anipport  i 
tion  of  tImolEMM  of  oMrnal  knon»Udgpc  without  JioroniaD><>l  aloaulo 
iho  Ag*  <>'  pvbortyi  Wanm  r.  ifflota^  54  Ark.  MK  An  iwiiotmoat  for 
Aolly  knowing  a  fomalo  nndor  fdortoen  yoan  of  oge»  **  wifli  or  withoat  hm 
ooBNof  nroit<aUo80tb»agoof%ho'f*Bnlo»atae»^  Wheat,  e^Y^  01%, 

lUwi«^Iin>ie>iiiT— 4)6ot—»— li  li-PotmBBomrjrt^-  nilogo-or 

is  a  p'Bioontien  foroA:  MaaUr  to  oooHBit  impa^npoB  v^giil  naiBr-  tho 
tory  ago  of  oooaent,  that  tho  aoti  woro  done  against  hor  wilL  WhoAor 
oonoontod.ov  not  ia  immatoriali  Ikufk  t.  Staii^  SI  Noh.  247;  coaftu  mo 
WfiMekerr.  State.  ^W$^t^aa;,m9iMtmUiMtfft^¥.  Sim,  IS  Am.  St  E^ 
2Bi  alMOztendodnot^t^^fitaiiA  vy  Ail^S0Aai.I7eokS8li8Si^  S7^ 

Rim — PtomsAA  BkiUDUssov  or*RtaoapeTBa< —  Diaor  ov  'Dblak  — 
UfOB  a  trial  for  rape  •tfv  pvooaoatiM  aay.ihodrtiiot  rooait  of  !a  madiool  o» 
aaiination  of  thafoaialo  thongh  thotoTmainitioii  did  nottafcaplaoafor  aynn 
aftor  tho  data  of  tho  alleged  olbnaa^  and  thoiaffsot  of  the  delay,  opon  tholoroe 
of  thia  ovidenoe  ia  for  the  jnry:  OommmweaiA  t.  AVm^lVi  Pk  St.  483. 

Rats  of  Obsld  vin>sa  Aoa  or  CbnssRT^FdBBan;-— Smor  on  8m 
extended  note  to  SmUk  ri  Stat^i  SO  Am  Ute.  86S: 

lasxoTMUV— J6niiwo9  DKnHOvOimnBK  — When  ooranil  oUhMW 
araeanfaiaood  in  thaoaaia^  gpnval  definiAioKaMl  aroTpiiniihad  in  tha  eaBO 
manner  thay  may  bo  ohacgodin.thoaaaiaooiint4>itharindiQtBianti  Lovvt  ▼• 
StaUt  80  Tex.  App.  S74i  An  indiotment  ohargpna  diajpnotirely  ofienioi  of 
the  eamo  eharaotor  and'eabjoot  to  the  saoM  pnniahment  will  enpport  a  gen- 
orel  Tordiot  of  gniltys  McOiffw.  SkUet  8SAU;  147i  IS^Aln.  St.  Bop.  fl^  and 
naftet  j^ivoll.  t.  Sm&fi  2i  Itex  i^  SOSy  MarUm  tv  Staa.  SS  Hoh.  «7| 
AnpsnTv  Aali^2aXBK.  App..SS7|  19An.8t.K4pw8Sl^andiio«e^  Bta-i 
nafte  to  Jtai  ?.  Aoli^  M  An.  Deo.  S47t  and  Av  r.  A*^  06  Mia.  Mi. 
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[US  Itsw^YoBK,  VKf\ 
lAwmam  iob  Afm^BORii  CHiu>SKr.  — ^Under*' will  by  rMA  %  ^ 
^or  dtrites  fell  hi»«ttsto  to  onutteeB  -to  .be  bgr  Mmbi  aUTidM  into  oquJ 
;pKrle,  Mod  cUnott  thorn  to  poy.tbe  moooM  of  oaa  port  tooaob  of  hii 
ofaildren  dniing  thoir  Utos,  And  after  the  deoth  of  oiiy  child,  to  pay  over 
and  divide  the  laid  share  among  his  or  her  children  then  sorriTtng,  and 
the  lawhil  ianie  of  suefa  ehiid  or -^hihiren  who* may  dio-ieaTtng  isooe,  in 
eqoal  propertiQnB'per< Jftrpef,  math  of  rtiietgBBBAcbiidreQ  takaea Tsated 
teoMmder  .in  .tbofshaoe  of  his  pacant»  liable. 'hoerofBr,  'to  open  and  let  in 
aftarhorn  ^^randohildre^,  and  the  rights  of  these  latter  cannot  be  de« 
atroyed  l^  a  oonToyanoe  oxeonted  by  Ihe  tmstoes  and  the  other  peraena 
in  being. 

Iiaar '  VtrBmootan^  OoKvarawn,  Tombb  aD.lteELAai<— »If «  oeBreyaaee  ol 

land,  not  being  vaoondod,  iias  been  leat,  tbereisno  donbt  that  equity 

will  relieve  .the  grantee  or  hia  .suooeesonin  tnteiost  by.  compelling  the 

( gran  tor  or  hia  sncoessors  in  interest  Jbo  ezecnte  another  conToyanoe.   The 

right  to  this  relief  does  not  depend  npon  anyitatntoiy  proriaioii,  fant 

•has  its  sanction  in  the  general  jorisdietion  of  oovata  of  eqoity. 

\hnQMmtnB,'waMV  BvxD  Psmonb  hot  in  Bbimo.— ^IfaaostateisTeatedin 
persons  .living,  aubjeot  only  to  the  oontingency  that  persons  jn^y  be 
horn^who  will  bare  an  interest -therein,  Abe  living x>wners  of  the  estate, 
for  all  purposes  of  any  litigation  in  reference  thereto,  represent  the  whole 
estate,  and  stand  not  only  for  themselves  bntalso  lor  the  'peraona  wn* 
bom,  nad  a  -  jndgment  otteredm  such  litigatim  Jmds  ;thair  intstost,  if 
itpnovidaa  for  and  proteots  thaoi,  and  also  if  thejeoact  determines  that 
they  have  no  interest  to  be  proteotAd,  Therefore  a  jndgment  estabUah- 
ing  the  existenoe  ot  a  oonvryanoe  from  the  person 'from  whom  "thayiiU 
^derived  title  and  that  it  was  lost  before  being  reoordod,  mnd  diroainig 
^anothor  oonvoyanoe  to  be  made  an  lien  of  that  so  lost,  is. binding  npon 
the  penons  not  then  in  being. 

TnrsoR  ANP  ViNDii  —  Waivkr  of  Tnca  of  Perform  a  nob. — If  a  con* 
traot  for  the  sale  of  real  property  designates  a  time  when  the  vendor  ia 
'la  fflika  a  conveyanoe,  and  be  is  not  able  to  make  it  at  that  ttme,  the 
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right  of  th*  T«ndM  to  obJMi  to  dtlmy  ii  wtivvd  bj  •  sabaaqoMit  oral 
ogreomont  nodor  whioh  ho  wto  onthoriMd  to  toko  oad  did  toko  and  hold 
poweiiion  and  ondor  whioh  he  tliU  hoo  powwrion  whon  tho  ooiiTOjMOi 
io  tondorod,  and  too  aotioa  broogfat  for  •  tptoifio  porf oraiaaoaii 

John  J.  Delany^  for  the  appellant 
Everett  Oreenef  for  the  regpondeots. 

BarIh  C.  J.  The  plaintiffs  are  execnton  under  the  will  of 
James  Kent,  deceased.  The  testator  devised  all  his  property 
to  his  executors  as  trustees  in  trusty  to  pay  the  net  income 
thereof  to  his  wife  during  her  life,  and  he  authorized  and 
empowered  them  to  sell  any  of  his  real  estate.  It  is  not  ques- 
tioned  that  a  valid  trust  was  thus  created,  that  the  legal  titJe 
to  the  real  estate  devised  was  vested  in  the  trustees,  and  that 
they  had  a  valid  power  of  sale.  In  April,  1890,  in  the  exer- 
cise of  the  power  of  sale,  they  entered  into  a  written  contract 
with  the  defendant,  hy  which  they  agreed  to  convey  to  it 
certain  real  estate  of  which  they  claimed  their  testator  was 
seised  at  the  time  of  his  death,  and  they  agreed  to  execute  to 
it  an  executors'  deed  on  the  second  day  of  June  thereafter 
"  containing  the  usual  covenants,  and  assuring  to  them  the 
fee-simple  of  the  said  premises  free  from  all  encumbrances." 

At  the  time  and  place  named  in  the  contract  it  was  ascer- 
tained that  the  testator  had  no  record  title  to  one  half  of  the 
land  contracted  to  be  sold,  and  no  deed  to  him  for  that  half 
could  be  found.    The  defendant,  therefore,  refused  to  take  a 
deed  of  that  half  of  the  land,  but  took  a  deed  of  the  other  half 
and  paid  therefor;  and  then  another  written  contract  was 
made  between  the  parties,  by  which  it  was  agreed  that  the 
plaintiffs,  for  the  consideration  named,  should,  within  six 
months  thereafter,  convey  to  the  defendant  an  indefeasible 
title  to  the  one  half  of  the  land  mentioned.    The  plaintiffs' 
testator  had  in  fact  purchased  that  half  of  Helen  L.  R.  Stewart 
And  paid  for  it,  and  taken  a  deed  thereof  which  had  not  been 
recorded  and  was  lost.    She  had  died  leaving  a  will  in  which 
ehe  devised  to  trustees  all  her  real  estate,  to  be  by  them  divided 
into  three  equal  parts,  directing  them  to  pay  the  income  of 
^ne  part  to  each  of  her  three  children  during  the  lives  of  her 
children  respectively,  and  after  the  death  of  any  child  to  pay 
over  and  '^  divide  the  said  share  to  and  among  his  or  her  chil- 
dren then  surviving,  and  the  lawful  issue  of  any  such  child  or 
ohildren,  who  may  have  died  leaving  issuCi  in  equal  proper* 
tions^  per  atirpea,'* 
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After  the  making  of  the  second  contract  the  plaintiffs  com* 
meiiced  an  action,  in  which  thej  made  defendants  the  trustees 
under  the  will  of  Mrs.  Stewart,  her  three  children  and  onljr 
heirs,  and  also  her  grandchildren,  who  were  infants,  alleging 
in  their  complaint  that  in  October,  1877,  Mrs.  Stewart  con- 
veyed the  land  in  question  to  James  Kent  by  deed  properly 
acknowledged;  that  at  that  time  Kent  paid  to  her  substan- 
tially all  the  purchase  price,  and  went  into  the  possession  of 
the  land  and  remained  in  possession  until  November,  1886, 
when  he  died  seised  and  possessed  of  the  land  in  fee-simple 
absolute.  They  then  alleged  the  will  of  James  Kent,  the 
death  of  Mrs.  Stewart  and  her  will,  the  contract  of  sale  with 
the  defendant,  and  the  loss  of  the  deed  from  Mrs.  Stewart 
unrecorded,  and  the  fact  that  it  could  not  be  found  after  dili- 
gent search,  their  belief  that  it  bad  been  lost,  that  they  and 
their  testator  had  been  in  possession  of  the  land  for  twelve 
years  claiming  the  same  absolutely  in  fee,  and  that  owing  to 
the  loss  of  the  deed  there  is  a  cloud  on  the  title  to  the  land, 
and  that  thus  the  defendants  have  on  the  record  an  unjusi 
claim  to  the  same;  and  they  prayed  judgment  that  the  de- 
fendants in  that  action  execute  and  deliver  to  them  a  good 
and  sufficient  deed  so  as  to  vest  and  confirm  the  title  to  the 
land  absolutely  in  them  as  the  representatives  of  the  estate  of 
Kent,  and  for  such  other  and  further  relief  as  the  court  should 
deem  proper.  The  defendants  were  all  adults  but  the  grand- 
children, and  for  them  a  special  guardian  was  appointed. 
The  adults  answered  the  complaint  admitting  the  allegations 
thereof,  and  the  infants,  by  their  guardian,  answered  the  com* 
plaint  by  putting  in  issue  the  allegations  thereof.  The  action 
was  brought  to  trial,  and  the  facts  alleged  in  the  complaint 
were  established  and  found,  and  judgment  was  given  to  the 
plaintiffs  pursuant  to  the  prayer  of  the  complaint.  In  com- 
pliance with  the  judgment,  the  adult  defendants,  in  their  own 
names,  and  the  infant  defendants,  by  their  special  guardian, 
executed  a  deed  of  the  land  to  these  plaintiffs  and  all  tlie  de- 
visees and  heirs  at  law  of  James  Kent,  deceased.  The  parties 
of  the  second  part  in  that  deed  then  united  in  executing  a 
deed  of  the  land  to  the  defendant,  and  it  refused  to  accept  the 
same  when  tendered  to  it  by  the  plaintiffs,  on  the  ground  that 
the  title  tendered  was  still  defective. 

Under  the  will  of  Mrs.  Stewart,  her  grandchildren  took 
vested  remainders  in  the  shares  of  their  parents,  liable,  how* 
over  to  open  and  let  in  after-born  grandchildren.    Thus  the 
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right  of  th*  T«ndM  to  objMi  to  ddmy  ii  wtivvd  bj  *  mbaeqvHit  oral 
AgTMiiMiit  nndw  iriiioh  h«  wm  anthoriMd  to  tok*  Mid  did  toke  and  hold 
powenion  and  ondMr  whioh  ha  tlill  baa  poaMaaum  whan  tlia  oonT^juMa 
ia  tondarad,  and  Ilia  aeiion  bronglit  far  n  apaoifio  parf ormaaoa. 

John  J.  Detangt  for  the  appellant 
Everett  Qreeme^  for  the  reepondeats. 

BarIh  C.  J.  The  plaintiffs  are  executors  tinder  the  will  of 
James  Kent,  deceased.  The  testator  devised  all  his  property 
to  his  executors  as  trustees  in  trusty  to  pay  the  net  income 
thereof  to  his  wife  during  her  life,  and  he  authorized  and 
empowered  them  to  sell  any  of  his  real  estate.  It  is  not  ques- 
tioned that  a  yalid  trust  was  thus  created,  that  the  legal  title 
to  the  real  estate  devised  was  vested  in  the  trustees,  and  that 
they  had  a  valid  power  of  sale.  In  April,  1890,  in  the  exer- 
cise of  the  power  of  sale,  they  entered  into  a  written  contract 
with  the  defendant,  by  which  they  agreed  to  convey  to  it 
certain  real  estate  of  which  they  claimed  their  testator  was 
seised  at  the  time  of  his  death,  and  they  agreed  to  execute  to 
it  an  executors'  deed  on  the  second  day  of  June  thereafter 
"  containing  the  usual  covenants,  and  assuring  to  them  the 
fee-simple  of  the  said  premises  free  from  all  encumbrances." 

At  the  time  and  place  named  in  the  contract  it  was  ascer- 
tained that  the  testator  had  no  record  title  to  one  half  of  the 
land  contracted  to  be  sold,  and  no  deed  to  him  for  that  half 
could  be  found.    The  defendant,  therefore,  refused  to  take  a 
deed  of  that  half  of  the  land,  but  took  a  deed  of  the  other  half 
and  paid  therefor;  and  then  another  written  contract  was 
made  between  the  parties,  by  which  it  was  agreed  that  the 
plaintiffs,  for  the  consideration  named,  should,  within  six 
months  thereafter,  convey  to  the  defendant  an  indefeasible 
title  to  the  one  half  of  the  land  mentioned.    The  plaintiffs' 
testator  bad  in  fact  purchased  that  half  of  Helen  L.  R.  Stewart 
And  paid  for  it,  and  taken  a  deed  thereof  which  had  not  been 
recorded  and  was  lost.    She  had  died  leaving  a  will  in  which 
ehe  devised  to  trustees  all  her  real  estate,  to  be  by  them  divided 
into  three  equal  parts,  directing  them  to  pay  the  income  of 
^ne  part  to  each  of  her  three  children  during  the  lives  of  her 
•children  respectively,  and  after  the  death  of  any  child  to  pay 
over  and  "divide  the  said  share  to  and  among  his  or  her  chil- 
dren then  surviving,  and  the  lawful  issue  of  any  such  child  or 
children,  who  may  have  died  leaving  issue,  in  equal  propor- 
tions, ^T  stirpes  " 
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After  the  making  of  the  second  contract  the  plaintiffs  com* 
menced  an  action,  in  which  they  made  defendants  the  trustee! 
under  the  will  of  Mrs.  Stewart,  her  three  children  and  onlj 
heirs,  and  also  her  grandchildren,  who  were  infants,  alleging 
in  their  complaint  that  in  October,  1877,  Mrs.  Stewart  con- 
veyed the  land  in  question  to  James  Kent  by  deed  properly 
acknowledged;  that  at  that  time  Kent  paid  to  her  substan- 
tially all  the  purchase  price,  and  went  into  the  possession  of 
the  land  and  remained  in  possession  until  November,  1886, 
when  he  died  seised  and  possessed  of  the  land  in  fee-simple 
absolute.  They  then  alleged  the  will  of  James  Kent,  the 
death  of  Mrs.  Stewart  and  her  will,  the  contract  of  sale  with 
the  defendant,  and  the  loss  of  the  deed  from  Mrs.  Stewart 
unrecorded,  and  the  fact  that  it  could  not  be  found  after  dili- 
gent search,  their  belief  that  it  had  been  lost,  that  they  and 
their  testator  had  been  in  possession  of  the  land  for  twelve 
years  claiming  the  same  absolutely  in  fee,  and  that  owing  to 
the  loss  of  the  deed  there  is  a  cloud  on  the  title  to  the  land, 
and  that  thus  the  defendants  have  on  the  record  an  unjusi 
claim  to  the  same;  and  they  prayed  judgment  that  the  de- 
fendants in  that  action  execute  and  deliver  to  them  a  good 
and  sufficient  deed  so  as  to  vest  and  confirm  the  title  to  the 
land  absolutely  in  them  as  the  representatives  of  the  estate  of 
Kent,  and  for  such  other  and  further  relief  as  the  court  should 
deem  proper.  The  defendants  were  all  adults  but  the  grand- 
children, and  for  them  a  special  guardian  was  appointed. 
The  adults  answered  the  complaint  admitting  the  allegations 
thereof,  and  the  infants,  by  their  guardian,  answered  the  com- 
plaint by  putting  in  issue  the  allegations  thereof.  The  action 
was  brought  to  trial,  and  the  facts  alleged  in  the  complaint 
were  established  and  found,  and  judgment  was  given  to  the 
plaintiffs  pursuant  to  the  prayer  of  the  complaint.  In  com- 
pliance with  the  judgment,  the  adult  defendants,  in  their  own 
names,  and  the  infant  defendants,  by  their  special  guardian, 
executed  a  deed  of  the  land  to  these  plaintiffs  and  all  tlie  de- 
visees and  heirs  at  law  of  James  Kent,  deceased.  The  parties 
of  the  second  part  in  that  deed  then  united  in  executing  a 
deed  of  the  land  to  the  defendant,  and  it  refused  to  accept  the 
same  when  tendered  to  it  by  the  plaintiffs,  on  the  ground  that 
the  title  tendered  was  still  defective. 

Under  the  will  of  Mrs.  Stewart,  her  grandchildren  took 
vested  remainders  in  the  shares  of  their  parents,  liable,  how- 
over  to  open  and  let  in  after-born  grandchildren.    Thus  the 
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Stewart  AH  that  these  plaintiffs  asked  in  their  suit  against 
the  trustees,  children,  and  grandchildren  of  Mrs.  Stewart  was 
a  judgment  confirming  the  title  to  the  land  which  she  had 
conveyed  to  Mr.  Kent  The  living  parties  defendant  in  that 
action  were  all  opposed  in  interest  to  the  plaintiffs,  and  the 
grandchildren  belonged  to  and  represented  the  class  to  which 
the  unborn  persons  would  belong.  In  such  a  case  it  is  safe  to 
permit  the  living  to  represent  the  unborn,  and  the  unborn 
must  be  bound  by  the  judgment  confirming  the  title.  There 
is  no  occasion  for  the  court  to  make  provision  in  the  judgment 
for  the  persons  not  in  «m0,  as  they,  by  the  adjudication  of  the 
court,  never  could  have  any  interest  in  the  land.  The  gen- 
eral rule  that  no  person  shall  be  bound  by  an  adjudication  in 
an  action  to  which  he  is  in  no  way  a  party  has  some  excep- 
tions, and  does  not  inexorably  apply  to  a  case  where,  at  the 
time  of  the  adjudication,  persons  are  not  in  e$$e  who  may  be 
affected  thereby.  In  Monarque  v.  Monarque^  80  N.  Y.  820,  the 
parties  had  a  vested  title  to  the  land  sought  to  be  partitioned, 
subject,  however,  to  open  and  let  in  after-born  children;  but 
no  notice  was  taken  of  such  after-born  children  in  the  judg- 
ment, and  no  provision  whatever  was  made  for  them,  and 
hence  it  was  decided  that  a  good  title  could  not  be  given  to  a 
purchaser  under  the  sale  made  in  pursuance  of  the  judgment 
It  was  held,  in  harmony  with  what  I  have  herein  stated,  that 
a  judgment  and  sale  in  partition  only  concludes  contingent 
interests  of  persons  not  in  being  when  the  judgment  provides 
for  and  protects  such  interests  by  substituting  the  fund  de- 
rived from  the  sale  of  the  land  in  place  of  it,  and  preserving 
the  fund  to  the  extent  necessary  to  satisfy  such  interests.  In 
that  case  there  had  been  an  action  for  the  construction  of  the 
will  by  which  the  land  was  devolved,  and  to  that  action  all 
the  persons  living  who  were  interested  were  made  parties,  and 
it  was  there  decided  that  the  provisions  of  the  wiU  giving  in* 
terests  to  persons  unborn  were  involved,  and  it  was  held  in 
this  court  that  adjudication  could  not  conclude  or  effect  the 
the  persons  not  in  esse  for  the  reason  that  the  action  was  not 
a  proper  one  for  the  construotion  of  the  will;  that  the  court 
took  jurisdiction  of  the  action  only  by  consent^  and  that  there- 
fore its  adjudication  bound  only  those  who  consented,  and 
could  not  bind  persons  not  in  being.  That  case  did  not  de- 
termine that  in  a  proper  action  for  the  construction  of  a  will 
persons  not  in  esse  could  in  no  case  be  concluded  by  the  judg- 
ment rendered  therein.    That  thej  could  be  concluded  I  have 
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no  doubly  if  the  parties  to  the  action  properly  brought  were 
Tested  with  the  whole  title,  subject  merely  to  the  contingency 
tfaai  it  might  open  and  let  in  persons  thereafter  to  be  born. 
The  adjudication  in  such  a  case,  as  well  as  that  in  the  case 
brought  by  these  plaintiffs  against  the  trustees,  children,  and 
grandchildren  of  Mrs.  Stewart,  is  in  the  nature  of  an  adjudi* 
cation  in  rem^  and  binds  everybody. 

Therefore  the  title  tendered  to  the  defendant  was  good,  and 
BO  free  from  any  reasonable  doubt  that  it  should  be  compelled 
to  perform  its  contract  and  take  the  title. 

It  is  also  objected  on  behalf  of  the  defendant  that  the  plain- 
tiffs were  not  ready  and  able  to  give  a  proper  deed  to  it  at 
the  time  stipulated  in  the  second  contract,  to  ?rit:  within  six 
months  from  the  date  of  that  contract  After  the  making  of 
that  contract,  as  the  learned  court  found,  the  parties  made 
a  verbal  agreement  by  which  the  defendant  was  to  take  posses- 
sion of  the  land,  and  use,  occupy,  and  enjoy  the  same  until 
such  time  as  the  record  title  of  the  plaintiffs  could  be  perfectedi 
paying  as  rent  therefor  interest  at  the  rate  of  five  per  cent  on 
the  purchase  price.  Under  that  agreement  the  defendant  took 
possession  of  the  land,  and  has  continued  in  possession  thereof, 
never  having  offered  to  surrender  the  same.  These  facts 
found  by  the  trial  court  have  support  in  the  evidence,  and  we 
must  take  them  as  established  and  true,  and  they  constitute 
in  law  a  waiver  of  performance  of  the  contract  on  plaintiffs' 
part  at  the  time  stipulated.  The  defendant  could  not  retain 
possession  of  the  land  under  the  agreement,  and  at  the  same 
time  repudiate  the  agreement,  and  refuse  to  take  a  deed  ten- 
dered in  pursuance  thereof. 

Our  conclusion  is  that  the  judgment  should  be  affirmed 
with  costs. 

All  concur.  ^___^ 

firrATis.  —  RncAnrBiBS;  whrhu  Vsstbd  ob  OovrnronffTt  8m  nott 
to  OoOta  ▼.  Woff,  10  Am.  St  Bep.  470-479.  For  inatanoot  in  wbioh  it  wm 
held  thai  the  eetato  in  remainder  would  open  and  let  in  persona  bom  after 
the  teetator's  death:  See  Oogghu**  Appwl,  124  Pa.  St.  10;  10  Am.  St.  Rep. 
665;  WaddeU  t.  WaddeU,  99  Mo.  838;  17  Am.  St.  Rep.  676,  and  note  to 
Rhod£9  T.  WMjf,  16  Am.  St  Rep.  692-^96. 

Equitt— RB-iSTABLisHMRirr  OF  LosT  iNsntTrmim.— The  loe«  of  an 
unrecorded  deed  entitles  the  grantee  to  the  aid  of  ohanoery  to  have  the  title 
vested  in  him,  or  to  have  the  deed  set  np  and  established!  Herd  t.  Bough, 
7  Hnmph.  676;  46  Am.  Dea  91;  Lancy  r,  RandleU,  80  Me.  169;  5  Adl  St. 
Rep.  169;  OHffinw.  Fries,  23  Fla.  173;  11  Aiq.  St  Rep.  361;  MeCarmiek  ▼• 
/entegan,  110  N.  O.  406^  and  the  decree  may  direct  the  re-execntion  of  the 
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tort  dead:  JMotf  T.  XS&am6erlali».99  lf«K  flBS.    InniMt^  if  aotalltlMfltmtti^ 

ih*  re-MtablishmenI  of  lost  inatnuneata  ii  tegnUtcd  hj  atatate  sad  jiirb- 

.  diotwn  oTor  th«  sabjeot  vMt«d  in  acmrt*  of  law,  but  it  hn  been  held  that 

^mA  JvUiotleii  le  itiie%  eeofiaedtto'theioitniflMntix— finiwH  in  the 

statute:  SL  ImHi ^ic  9V  ^  v.  JSfarrif,  73  Tax.  87&    ^ieoa  the  jnriadio- 

tioa  of  %^i%y  i»  not  divattad  by  AJtatota  whioh^givaa  n  oonrt  of  Inw  powar 

OTar  tha  aaiiia  labjeot,  Papne  r.  .BiOcardj  .2Z  Mim.  J8;  M  Am.  Daa  74; 

Shroeder  t.  Loeber,  76  Md.  195,  equity  atOl  rataina  Jniiadictioii,  where  n  leat 

hutmrnant  b  to  ba  set  up,  notwitkataading  the  oenrta  Of  law  ezereiae  jnria* 

^iotionm  tha.ta«a  omo:  Fulf^Utmr.  TaU,  77  Qa.  4fii;  BaU  y.  WWeimmm,  36 

W.  Va.  167.    Tha  oontaato  of  a  lost  dead  may  be  proved  by  parol;   OQr§a» 

T.  HertB,  150  Pa.  St.  538.    Tha  proof  ahoald  show  that  it  waa  pn^ierly  eza- 

tatad,  and  tha  aridanoa  of  ita  oontanta  should  ba  olaar  and  certain:   Board 

-r.  OcMkm,  38  W.  Va.  89;  WiOe/Md  ▼•  Da^,  41  Minn.  844;  but  eircam. 

jatantial  aridenoa  will  saffioa:  Ormm  t.  Buntuigiom,  81  Tax.  614.    To  entitle 

«  party  to  give  parol  aridanoa  of  the  aontents  of  a  writiog  ba  mnat  ahow 

that  a  diligent  but  fmiUass  saaroh  was  mada  at  tha  proper  plaee  aad  by  tha 

.  proper  parsons:    ffow§  t.  Fleming,  123  Ind.  262;  and  tha  safficiency  of  tha 

•aaroh  is  generally  left  to  the  disoretion  of  the  trial  judge:  Oorgas  t.  Beri^ 

150  Fla.  St  338. 

JUDOMKITg,  WBRHXE  BiKDIVO  OOT  PSBSQVS  'BUT  .PABtm  SO  VBX  SOIT: 

8ea  note  to  BUt  r,  Baim^  2  Am.  St  Rap.i87d^8.  As  to  who  are  eonolnded 
by  a  judgment,  and  as  to  what  facta*  aea  notes  to  Tadloek  r,  Bcekg,  73  Anu 
T)ec  217,  21S;.  8aul§  r.  Freeman,  12  Am.  St.  Rep.  199.  A  decree  against 
the  mother  of  a  posthumous  child  is  not  binding  upon  such  child  where  it  haa 
tout  been  mada  a  party  to  the  prooeeding:  Dadidt  t.  MigaU,  lOIlL  146;  68 
Am.  l>ec.  584.  Fer-a  caae  in<whiQh  tt^ieas  held  that  an  hahr  cannot  admit 
away  the  rights  of  has  co-hein,  seaXose  ▼,  Fronds,  63  Mich.  181;  6  Am.  St. 
Rap.  290.  Tha  hairs  of  a  mortgagor  are  not  necessary  parties  in  a  suit  to 
foreclose  the  mortfpage  where  the  bill -alleges  that  themortgi^^  assigned 
his  mterast  during  his  U/etiaM,«ad  tfaia  Is  not  eontreyartad;  Wiibku  t.  WH^ 
:H»$,  4  Port  246. 

VmrDOii  AVJ>  PusoHABSB.  —  Tiasb  even  when,  made  esaential,  is  not  con- 
closive  in  equity  as  it  is  in  law,  bnt  a^party  may  show  that  it  has  oeaaad  to 
ba  essential;  and  as  a  party  may,  in  equity,  waive  any  stipulation  introduced 
faito  a  oontract  for  his  benefit,  anything  which  draws  on  the  other  party  to 
exeeute  the  agraemeat  after  the  daiault  in  -raapeat  to.itme,  will  amonnt  to  a 
waivers  Fatti  r.  CarjpenUr,  1  Dev.  4  B.  Eq.  237;  28  Am.  Dae.  698L 
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[1S6  Naw  .Yoax,  tt.] 

TcNAKor  BY  BNTiRSTin  CAN  BzuT  ORXtT  whflM  .^haBO  !•«  oanieyanoeof 
a  vested  interest  in  the  titlo  of  real  property. 

.  Jr  i4  HmBAKD  ASD  Wirm  Govfubutb  Equallt  from  their  aaparate  astatei 
moneys  whioh  they  invest  in  a  bond  jmd  mortgage  taken  in  their  jmnt 
names,  to  be  held  by  them,  their  exaoutora,  mdministratofa,  or  assigns, 
they  become  tenants  in  comsaon-  thereof,  and  neither  can  take  anything 
hy  right  of  snrvivorship  on  tha  death  ef  tha.otber« 
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H^wrg  F.  StppctFand  JhmuPl  NuTnomn^  ftr  theappeilaixte; 

Hmiiry  Kwgf  oshd  QtLg§nh$i%MT  ood  UnUrmfnet^s  for  tha  r»- 
■pondantai. 

Maybabd,  /«  Upon  the  final ''  ftceonnttng  of  the  exeeutors'in^ 
thie  case,  the  legatees  in  the  will  objeeted  to  the  aooonnt  upea^ 
the  ground  that  it  did  not  include  theintereelof  the  decedent 
in  a  bond  and  nxortgage  executed  to  him  and  his  wife  in  187&- 
for  tiie  payment  of  the  sum  of  six  thousand  dollars,  monej 
loaned,  which  was  outstanding  at  the  time  of  his  death,  in 
18909  and  also  at  the  time  of  the  death  of  the  wife  whioh 
occurred  some  two  months  later;  It  was  d sirred  bj  the- 
executors  that  upon  the  death  of  the  husband  the  title  to  the 
bond  and  mortgage,  and  to  the  money  secured'  by  it,  nested 
wholly  in  the  wife  by  virtue  of  her  survivorship,  and  upon 
her  death  belonged  to  her  estate,  to  be  distributed  to  her  next' 
of  kin,  and  that  no  part  thereof  passed  under  the  ?rill  of  the 
husband  to  the  legatees  named  therein.  The  surrogate  sus^ 
tained  this  claim,  and  overruled  the  objections  of  the  legatees, 
and  his  decision  has  been*  affirmed  by  the  supreme- court.  It 
appeared  from  the  evidence,  and  was  found  by  the  referee, 
that  the  husband  and  wife  each  invested  the  sum  of  three 
thousand  doUare  in  the  bond  and  mortgage,  and  the  money 
which  was  loaned  to  the  morl^gor  was  drawn  from  the 
savings  banks,  where  each  had  deposits  to  his  or  her  Individ* 
ual  credit.  Under  these  circumstances,  we  think'  it  was  a 
joint  investment  by  the  husband  »nd  wife,  and  that  each  had 
an  interest  in  the  security  taken  therefor  to  the  extent  of  the- 
amount  contributed  by  him  or  her,  and  that  upon  the  death 
of'  either  such  interest  vested  in  the  personal  representatives 
of  the  deceased  party. 

There  is  no  room  here  for  the  application  of  the  doctrine 
which  prevails  where  husband  and  wife  take  an  estate  in 
property  as  tenants  by  the  entirety.  That  relation  can  only* 
exist  where  there  is  a  conveyance  of  a  vested  interest  in  or 
title  to  real  property. 

Since  the  adoption  of  the  revised  statutes  it  has  been  the 
law  of  this  state  that  a  mortgagee  acquires  no  title  to  the  - 
mortgaged  property;  that  the  mortgage  is  simply  a  chose  in 
action,  held  as  collateral  security  for  the  payment  of  a  debt, 
and  until  foreclosure  the  mortgagor  has  the  entire  fee  subject' 
t6  the  lien  of  the  mortgage.  Here  the  bond  is  the  principal 
oUigationi  and  the^  rights*  of  the  joint  creditors  as- between' 
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themselTM  upon  the  oollectioii  of  the  debt  are  not  affeoted  hj 
the  exieteooe  of  the  mortgage  as  collateral  eeooritj  £ar  ita 
payment  It  might  be  obsenred  that  if  this  was  a  case 
governed  by  the  same  principles  which  determine  the  rights 
of  husband  and  wife  where  real  property  is  conveyed  to  them 
during  coverture,  it  would  not  necessarily  follow  that  they 
would  become  tenants  by  the  entirety.  If  nothing  was  shown 
to  evince  a  contrary  intent^  such  would  undoubtedly  be  held  to 
be  the  relationship  of  the  parties,  as  was  decided  in  BerUe$  r. 
Nunan^  92  N.  Y.  165,  44  Am.  Rep.  361;  but  this  court  has 
held  in  the  recent  case  of  Miner  r.  Brown^  133  N.  Y.  308,  that 
such  a  tenancy  is  not  created  where  it  appears  from  the  char« 
acter  of  the  transaction  that  it  was  the  intention  of  the  parties 
that  the  grantees  should  take  as  joint  tenants  or  as  tenants 
in  common.  To  the  same  effect  is  Joobb  v.  Fey^  129  N.  Y.  17* 
What  would  be  the  legal  rights  of  the  parties  where,  upon  a 
purchase  of  real  property,  the  husband  and  wife  had  each 
contributed  from  their  separate  estates  equally,  or  in  any 
other  ascertained  proportion,  to  the  payment  of  the  considera- 
tion does  not  as  yet  seem  to  have  been  the  subject  of  judicial 
decision. 

It  is  not  necessary,  however,  to  further  pursue  this  mode  of 
reasoning,  for  it  has  no  value,  except  as  it  may  be  instructive 
by  way  of  analogy.  The  rights  of  husband  and  wife  in  the 
personal  property  of  each  other,  or  in  that  which  may  be 
transferred  to  them  jointly,  rest  upon  different  grounds  than 
those  which  support  a  tenancy  by  the  entirety.  We  cannot 
affirm  the  decree  of  the  surrogate  without  in  effect  ruling  that 
if  the  wife  had  predeceased  the  husband  he  would  have  taken 
her  share  of  the  investment  by  virtue  of  his  survivorship;  but 
under  the  married  woman's  acts,  she  is  to  be  regarded  as  if 
she  were  sole  with  respect  to  her  property  rights,  and  she  may 
unite  with  her  husband  in  the  purchase  of  personal  property 
with  her  separate  funds,  and  the  interest  which  each  will 
acquire  in  the  subject  of  the  purchase  will  not  be  affected  by 
the  marital  relation.  The  law  now  regards  them  as  standing 
upon  the  same  plane  of  equality  as  if  they  were  strangers  to 
each  other. 

We  are  aware  that  there  are  many  authorities  holding  that 
where  the  husband  purchases  a  security  or  makes  a  deposit,  or 
•obscribes  for  stock  in  the  joint  name  of  himself  and  wife  and 
pays  therefor  with  his  own  funds  npon  his  death  the  entire 
security  belongs  to  the  wife  if  she  survives  him;  bat  the 
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decision  in  all  these  cases  is  put  apoa  the  ground  that  it  Ib 
apparent  from  the  character  of  the  transaction  that  the  hus- 
band intended  to  give  the  property  to  his  wife  in  the  eyent  of 
her  survivorship,  and   hence  the  transfer  possesses  all  the 
essential  qualities  of  a  gift  caiua  mortts,  which  he  may  revoke 
in  his  lifetime,  and  which  does  not  take  efifect  until  his  death 
if  not  previously  recalled.    While  he  lives  his  control  over  it 
is  unlimited,  and  at  his  death  it  becomes  her  absolute  property 
if  she  survives  him,  but  if  she  does  not  the  gift  is  not  consum- 
mated,  and  the  husband  retains  the  entire  title.  This  was  the 
rale  laid  down  by  Lord   Eldon  in  WUde  y.  Wilde  (Roper's 
Husband  and  Wife,  Jacob's  ed.  vol.  1,  p.  54),  where  it  was  held 
that  if  the  husband  purchase  stock  in  the  joint  name  of  him- 
self and  wife  it  was  prima  fade  a  gift  to  her,  in  case  of  her 
surviving,  unless  evidence  was  produced  of  cotemporaneous 
acts  showing  a  contrary  intention;   but  if  the  husband  and 
wife  each  contribute  to  a  joint  investment  or  to  the  purchase 
of  a  security  and  the  title  is  taken  in  their  joint  names  to  be 
held  by  them,  their  executors,  administrators,  or  assigns,  as 
was  the  bond  and  mortgage  in  the  present  case,  no  presumption 
can  properly  arise  from  the  nature  of  the  act  that  either  in- 
tended to  make  a  gift  of  his  or  her  share  to  the  survivor.  The 
just  inference  is  that  each  regarded  it  as  a  loan  of  individual 
property  upon  the  strength  of  the  security  taken,  and  they  be- 
come tenants  in  common  of  the  bond  and  mortgage  with  all 
the  rights  and  incidents  of  such  a  relationship. 

We  are  unable  to  find  any  reported  case  in  this  state  where 
the  question  has  been  presented  in  this  form,  but  the  supreme 
court  of  Michigan,  held,  in  1877,  in  the  case  of  Wait  y.  Bovee^ 
35  lifich.  425,  that  where  husband  and  wife,  being  each  pos- 
sessed of  means,  had  made  investments  jointly,  each  supply- 
ing half,  and  had  taken  the  securities  in  their  joint  names, 
the  wife,  on  the  decease  of  the  husband  during  her  lifetime, 
did  not  take  the  whole  by  the  right  of  survivorship;  and  that 
the  rule  which  prevails  as  to  the  right  of  survivorship  in  the 
case  of  united  holdings  of  real  estate  by  husband  and  wife  is 
not  applicable  to  personalty.  This  view  is  supported  by  the 
principles  of  justice  which  should  prevail  in  the  determina- 
tion of  the  rights  of  parties,  and  is  in  accord  with  the  spirit 
of  modern  legislation,  which  has  striven  to  place  the  parties 
to  the  marriage  contract  upon  the  same  footing  with  respect 
to  the  acquisition  and  control  of  their  individual  properties 
as  if  the  conjugal  relation  did  not  exist    The  decree  should 
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W  wvermi,  annrd  the  ezeontors  required  to  aoooant  for  the  iiv^ 
tereBt  of  the  testator  in  the  bond*  and  mortgage;  but  as  the 
qnestion  ie  new,  and  it  ia  apparent  that  the  ezeeotore  hare 
aeted  in  good  faith,  theooetaof  both  partteeeboald:  be-paid 
out  of  the  estate.    All  ooncor* 
Judgment  rev^rsed^  


TwKAxar  bt  fiSanaanv:  8m  boIw  to  Dmw»  BartkiAmyk,,  1>  Aml.  I>Mb 
877-380;  HidtU  t.  Inkm,  20  Am.  lUp,  65-68. 

Bv»BA.nD  Axu  Wiraf— What  GoirtTiTOTai  Pakt  er  xm  WnrB*8  Sspa* 
BATE  Estate.  — The  point  raited  by  th«  oireamttuioea  of  the  prmoipal  obm 
m»7  be  iUnttrated  by  the  deoiaieiu  regarding' commiurity  property,  wMdi 
hav«  eetablialied  the  role  that  pioperty  eBobaaged  f  6r  or  poroHaeed  with  tho 
■epacate  eetate  of  tho  wife  belonga  to  her  eoparete  eetatetSe^caaeetcited. 
in  the  monographic  upte  to  Cooiac  t.  Bremondt  86  Am.  DeceSS^  6SA.  Under 
the  proTitions  of  the  oonstitation  of  North  Oarolina  relating  to  the  prop- 
erty of  married  women,  it  hai  been  held  that  the  title  of  the  wife  to  tho 
pnrohate  money  of  faer  Uad  it  not  divested  where  ibo  bonds  «ad  mortgagee - 
hare  bean  exeonted  to  the  husband  withoattho  knowledge  «■  consent  of  dio 
wife  by  the  ™"***^*  and  Ignoranoe'Ol '  the  hnaband*  JMm/m  t«  ManMg^  lOB 
N.aL 
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nas  NSW  Yonc«  Itt.] 

OoLLATHUit  SaoDBixm  ^SuBBmoEBi  on — LiAwn.iTr  nnu— If  a  luldsr 
of  oollateral  secnrities  surrenders  them  te  the  makers  thereof  withoat  the 
previons  consent  or  subsequent  ratifibation  of  his  debtor,  the  latter  dost 
not  thereupon  become  entitled  to  a  eredftof  thto  faeoTiiue  of  mdi  seen* 
litieB.  His.  credit  oaanot  exceed  thohr  aetoal  Talne^  and.  il  they  aie . 
worthlMS  he  is  entitled  to  no  oredit  at  alL 

NoYATioir  n  a  TBAKaAcrioir  Whibbbt  a  debtor  is  discharged  from  liabili^ 
to  his  original  creditor  by  contracting  a  new  obligation  in  favor  of  anew 
creditor  by  order  of  the  original  creditor. 

OosxATsaAi*  SacuBRns.  —  If  a  Houom  ov  OouAisaAx*  Saeoainai 
WaoiieFiTLLS'  SvRBBNDBBfl  them  without  theooDsentol  hia  delitoi^  be 
makes  himself  liable  for  their  conyersion. 

MxAsuaa  of  Damaoks  fob  thb  Oon  version  of  Cojxatbbal.  Sboubitdhi  by 
the  holder  thereof  oannotexoeed  the  value  of  the^jrofertjso  oonverted. 

MdvUlB  C  Day  and  Euh  Cototfn,  for  the  appdilants^ 
John  J7«  Post^  for  the  respondent. 

Babl,  G.  J.  Thift  action  was  brought  against. GorneUoa?]^* 
Garrison,  sinee  deceased,  for  an  aooounting*  It .wbs  referred, 
to  a  referee  and  he  ordered  judgment  in  favor  of  the-plaintifll 
for  upwards  of  one  hundred  and  eighty*eigbt  thousand  deiliirs^ 
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The  record  is  very  voltiminotia,  and  in  the  briefii  mibmitted 
and  the  arguments  of  counsel  many  questions  of  law  and  faet 
were  presented  for  our  consideration.  A  careful  study  of  the 
record  has  satisfied  me  that  the  judgment  appealed  from  is 
both  illegal  and  unjust. 

In  September,  1879,  the  plaintiff  entered  into  a  contract 
with  the  Wheeling  and  Lake  Erie  Rtfilroad  Company,  an  Ohio 
corporation,  for  the  construction  and  equipment  of  its  line  of 
railroad  in  that  state,  according  to  the  specifications  and  upon 
the  terms  and  conditions  mentioned  in  the  contract.    By  one 
of  the  provisions  of  the  contract  the  railroad  company  was 
*'  to  furnish  the  contractor  available  subscriptions  or  proceeds 
thereof  and  aid  to  the  amount  of  four  thousand  dollars  per 
mile  of  main  track,^  branches  and  sidings,  or  so  much  as  may 
be  necessary  to  furnish  right  of  way,  grade,  bridge,  and  tie  said 
railroad  between  Hudson  and  Martins  Ferry,"  a  distance  of* 
148  miles,  and  '*to  use  its  best  endeavors  to  secure  for  the  con- 
tractor available  subscriptions  and  to  aid  to  the  extent  of  four 
thousand  dollars  per  mile,  or  so  much  as  may  be  necessary,'' 
for  a  similar  purpose  as  to  the  balance  of  the  road,  a  distance 
of  fifty-eight  miles.     For  the  performance  of  this  contract,  be* 
sides  the  aid  to  be  furnished  as  above  stated,  tBe  plaintiff  was 
to  receive  bonds  and  stock  of  the  company.     He  was  without 
financial  ability,  and  he  applied  to  Garrison  for  financial  aid 
to  enable  him  to  perform  his  contract;  and  upon  his  applica- 
tion Garrison,  from  time  to  time,  advanced  him  large  sums  of 
money,  amounting  in  all,  besides  interest,  to  nearly  94,500,000. 
For  the  money  so  advanced  the  plaintiff  assigned  and  deliv- 
ered to  Garrison  as  collateral  security  his  construction  con- 
tract and  bonds  and  stock  of  the  company,  and  some  of  it  was 
repaid  by  the  sales  to  him  of  bonds  and  stock.     In  1882  the 
plaintiff  received  from  the  company  for  extra  work  claimed 
to  have  been  done  by  him,  and  on  account  of  its  failure  to  per- 
form the  portions  of  the  contract  above  quoted,  its  promissory 
notes,  amounting  to  91,949,710.72,  and  they  were  delivered 
by  him  to  Garrison  for  moneys  advanced  and  to  be  advanced 
by  him  for  the  construction  of  the  road.     Garrison  held  these 
notes  until  May,  1883,  when  there  was  due  to  him  for  moneys 
advanced  to  the  plaintiff  for  the  construction  of  the  road  nearly 
two  million  five  hundred  thousand  dollars.     He  then  received 
from  the  company  2,280  of  its  second-mortgage  bonds  of  the 
denomination  of  one  thousand  dollars,  at  seventy -five  cents  on 
the  dollar,  amounting,  with  some  interest,  to  91,736,600,  to 
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apply  apon  his  claims,  and  he  then  surrendered  to  it  all  of 
the  above-mentioned  promissory  notes,  and  they  were  can- 
celed.   On  the  same  day  he  oaased  an  original  entry  to  be 
made  in  his  journal,  one  of  his  account-books,  as  follows: 
''  This  amount  of  notes  and  interest,  12,062,643. 13,  taken  from 
contractor  at  75  per  cent,  11,546,982.35."    He  then  charged 
the  company  in  his  books  of  account  with  the  whole  amount 
of  the  notes  and  interest,  and  gave  it  credit  for  91,736,600,  the 
price,  including  interest,  at  which  he  took  the  second-mort- 
gage bonds,  and  he  credited  the  plaintiff  with  the  sum  of 
91,546,982.35.    The  difference  between  the  total  amount  due 
upon  the  notes  and  the  amount  allowed  by  him  for  the  sec- 
ond-mortgage bonds  was  9326,013.13;  and  thus  he  had  in  his 
hands  not  used  for  the  payment  of  the  bonds  the  notes  to  that 
amount,  which  he  then  surrendered  to  the  company  without 
any  consideration  whatever;   and,  as  the  referee  found,  he 
elected  to  look  to  the  company  as  his  debtor  on  open  account 
for  that  amount.    The  refer^3e  also  found  that  by  reason  of  the 
surrender  of  the  notes  in  consideration  of  the  purchase  of  the 
bonds,  and  by  reason  of  the  surrender  of  the  balance  of  the 
notes,  and  by  reason  of  the  election  before  mentioned.  Garri- 
son discharged  the  indebtedness  of  the  plaintiff  to  him  to  the 
amount  of  the  face  value  of  the  notes  at  the  time  of  the  sur- 
render.    He  also  found  that  the  plaintiff's  rights  as  pledgor 
in  the  construction  contract  and  in  the  bonds,  stock,  and  other 
property  transferred  to  Qarriaon  as  collateral  security  were 
never  cut  off  by  foreclosure  of  his  rights,  or  in  any  other 
way. 

These  facts  having  been  found  by  the  referee,  he  found, 
among  other  conclusions  of  law,  that  the  legal  effect  of  the 
surrender  by  Qarrison  to  the  railroad  company  of  the  promis- 
sory notes  held  by  him  as  collateral  security  for  moneys  ad« 
vanced  to  the  plaintiff,  and  of  the  charge  by  him  against  the 
railroad  company  of  the  full  amount  of  the  notes  and  interest, 
was  to  relieve  the  plaintiff  from  any  liability  to  him  for  the 
amount  thereof;  and  in  the  accounting  he  charged  Garrison 
with  the  full  amount  of  the  notes,  with  interest  The  only 
question  which  I  deem  it  important  now  to  consider,  is  whether 
the  learned  referee  was  right  in  making  that  charge. 

The  further  fact  must  be  taken  into  consideration  that  the 
notes  surrendered  were  of  no  value  as  against  the  company. 
It  was  utterly  insolvent,  with  property  no  more  than  sufB* 
cient  to  pay  its  first  mortgage  bonds.    The  second  mortgage 
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bonds  were  absolatelj  of  do  intrinsio  value.  The  referee  held 
these  facte  to  be  immaterial,  and  that  under  the  circumstances, 
Garrison  had  made  himself  chargeable  with  the  full  amount 
of  the  notes,  without  reference  to  their  value.  Such  a  con« 
elusion  is  somewhat  startling,  and  should  not  be  sanctioned, 
unless  it  has  support  in  well  recognized  principles  of  law,  or 
authorities  which  we  feel  constrained  to  follow. 

The  entries  in  Garrison's  books  of  account  in  reference  to 
these  notes,  have  very  little  bearing  upon  the  controversy  be- 
tween these  parties.  They  were  private  entries  made  by 
Garrison,  undisclosed  to  the  plaintiff,  and  without  his  author- 
ity.  They  were  important  simply  as  evidence,  and  are  en* 
titled  to  no  more  weight  than  would  have  been  the  oral  dec- 
larations or  admissions  of  Garrison  made  to  any  third  party. 
They  show  what  use  he  made  of  the  notes,  and  about  that 
there  is  no  dispute.  They  did  not  bind  the  plaintiff,  and  he 
has  never,  so  far  as  appears,  assented  to  them.  They  show 
that  Garrison  intended  to  take  the  notes  at  seventy-five  cents 
on  the  dollar,  and  that  he  was  willing  to  allow  the  plaintiff 
that  sum  for  them;  but  there  was  no  actual  purchase  of 
them.  If  that  entry  had  come  to  the  knowledge  of  the  plain- 
tiff, and  he  had  adopted  it,  and  so  notified  Garrison,  he  could 
probably  have  held  him  to  a  purchase  of  the  notes  for  that 
sum;  but  he  repudiates  that  entry,  and  refuses  to  let  Gar- 
rison have  the  notes  for  that  sum.  He  cannot  use  that  entry 
to  fasten  upon  him  a  purchase  of  the  notes  at  their  face  value. 
The  minds  of  the  parties  never  met  upon  such  a  contract 
Garrison  either  purchased  the  notes  used  in  exchange  for  the 
bonds  at  seventy- five  per  cent  of  their  face  value,  or  he  did 
not  purchase  them  at  alL  Therefore,  as  the  plaintiff  repudi* 
ates  the  purchase  at  the  price  named,  there  was  no  contract 
of  purchase,  and  as  to  these  notes,  pledged  for  collateral  se- 
curity, Garrison  must  be  held  to  have  wrongfully  converted 
them  to  his  own  use.  It  would  make  no  difference  whether 
we  consider  these  notes  as  having  been  exchanged  for  the 
bonds,  or  as  having  been  used  in  payment  for  the  bonds.  In 
either  view  Garrison  was  at  most  guilty  of  a  conversion  of 
them. 

As  to  the  balance  of  the  notes  which  were  surrendered  to 
the  company  without  any  consideration,  there  was  simply  a 
wrongful  conversion  of  them.  They  had  no  value  as  obliga- 
tions against  the  company  and  it  is  preposterous  to  suppose 
that  Garrison  intended,  by  the  surrender,  to  charge  himself 
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for  their  full  faoo  value  againBt  an  indebteJneOT  of  the  plain* 
tiff  to  him  for  money  actually  loaoedv  By  the  surrender  he 
did  not  intend  to  release  the^  company  from  its  indebtedness 
evidenced  by  the  notes;  bnt  he-  intended  and  elected  still  ta 
hold  the  indebtedness  evidefioed  by  his  charge  in  open  aecouni 
upon  his  books.  The  obligation  of  the  company  was  not 
impaired  or  lessened  by  the  transaction,  and  it  owed  just  as 
much  after  it  as  before.  Even  if  he  made  the  notes  his  own 
by  surrendering  them,  there  was  simply  a  conversion  of  them. 
It  is  true  that  he  elected  to  hold  the  company  as  his  debtor 
upon  open  account,  just  as  it  was  his  debtor  before  for  the 
same  amount  evidenced  by  the  notes.  He  did  not  take  a  new 
debtor,  but  he  retained,  and  intended  to  retain,  the  same 
debtor.  Here  there  was  na  novation,  and  nothing  resembling 
it.  It  usually,  if  not  always,  takes  three  parties  to  make  a 
novation,  and  they  must  all  concur  upon  sufficient  considera- 
tion in  making  a  new  contract  to  take  the  place  of  another 
contract,  and  in  substituting  a  new  debtor  in  the  place  of 
another  debtor.  Novation  is  thus  briefly  defined:  A  transao* 
tion  whereby  a  debtor  is  discharged  from  his  liability  to  Inm 
original  creditor  by  contracting  a  new  obligation  in  favor  of  lb 
new  creditor  by  the  order  of  the  original  creditor:  1  Parsons 
on  Contracts,  217.  Here  there  was  no  element  answering  ta 
this  definition.  There  was  no  intention  to  make  a  novation,, 
no  consideration  for  a  new  contract,  no  concurrence  of  the 
three  or  even  of  the  two  parties. 

So  we  reach  the  conclusion,  as  to  all  the  notes,  that  Garrison, 
by  their  surrender,  made  himself  liable  for  a  wrongful  conver* 
sion  of  them  to  his  own  use,  and  thus  became  responsible  to 
the  plaintiff  for  the  damages  caused  by  the  wrong;  and  the- 
question  is,  what  were  such  damages  ?  The  answer  must  be, 
the  value  of  the  notes  converted.  There  can  be  no  other 
measure,  as  that  measures  the  entire  damage  of  the  plaintiff 
absolutely. 

As  to  the  notes  surrendered  for  the  bonds,  the  plaintiff 
could  have  elected  to  take  the  bonds  or  their  value,  but  this 
he  refuses  to  do,  as  the  bonds  have  no  value,  and  thus  he  is 
confined  absolutely  to  the  value  of  the  notes. 

Now  how  does  the  case  stand  upon  authority  ?  In  Qarliek 
V.  Jamefiy  12  Johns.  146,  7  Am.  Dec.  294,  the  plaintiff  depoe* 
ited  with  the  defendant  a  promissory  note  of  a  third  person 
as  collateral  security  for  a  debt,  and  the  defendant  without 
the  knowledge  or  consent  of  the  plaintiff  compromised  with 


No7.  1892.]  Qbjbqa  ff.  D^rx.  701 

the  maker  of  the  note  and  Burrendered  the  nofte  to  him  upon 
payment  of  one  half  of  the  face  thereol  It  was  found  that 
the  maker  was  at  the  time  of  the  compromiae  abundantly  able 
to  pay  the  full  amount  of  the  note;  and  under  euch  circum- 
ttaaceB  it  was  properly  held  that  the  pledgee  was  liable  for 
tlie  balance  unpaid  upon  the  note.  In  Hawks  r.  Hinchcliff^  17 
Barb.  492,  the  plaintiff  aued  the  de&ndant  upon  an  account 
for  merchandise  delivered,  and  the  defendant  showed  that  the 
plaiatifT  took  two  notes  for  the  amount  of  the  account  aa 
ooUateral  eecurity  for  the  payment  thereof;  that  he  trans- 
ferred one  of  the  notes  to  a  person  who  recovered  judgment 
thereon  against  the  makers,  and  afterward  assigned  the  judg- 
ment to  one  Prindle;  that  he  recovered  judgment  upon  the 
other  note  and  assigned  that  to  Prindle;  and  it  appeared  that 
the  defendants  in  those  judgments  had  never  paid  the  notes 
or  the  judgments.  It  was  held  that  the  plaintiff,  the  pledgee, 
could  not  recover  upon  his  account  It  was  not  shown  upon 
what  oonsideration  the  notes  and  the  judgments  were  trans- 
ferred by  the  pledgee,  or  that  at  the  time  of  the  transfer  the 
makers  of  the  notes  were  not  perfectly  solvent.  The  plaintiff 
there  relied  upon  the  simple  fact  that  the  notes  and  judg- 
ments were  not  paid.  Upon  this  state  of  the  facts  the  court 
held  that  the  presumption,  nothing  appearing  to  the  contrary, 
was  that  the  note  and  judgments  were  transferred  by  the 
plaintiff  for  the  full  amount  appearing  to  be  due  upon  them, 
and  hence  he  was  charged  with  the  full  amount.  There  are 
Bome  broad  expressions  contained  in  the  opinion  which  when 
isolated  from  the  facts  of  the  case  tend  to  give  some  counte- 
nance to  the  plaintiff's  contention  here.  In  Voee  v.  Florida 
JZ.  Jt  Co.,  60  N.  Y.  369,  it  was  held  that  a  wrongful  sale  by  a 
creditor  of  collateral  securities  placed  in  his  hands  by  the 
principal  debtor,  does  not  per  ae,  discharge  even  a  surety  for 
the  debt  (much  less  the  principal  debtor),  in  ioto,  but  that  by 
fluch  sale  the  creditor  makes  the  securities  his  own  to  the  ex- 
tent of  discharging  the  surety  only  to  an  amount  equal  to  their 
actual  value.  In  PoUer  v.  Merchant  Bcnik,  28  N.  Y.  641;  86 
Am.  Dec.  273;  Booth  r.  Powers,  66  N.  Y.  22;  and  Thayer  v. 
ManUy^  78  N.  Y.  805,  it  was  held  that  in  an  action  to  recover 
damages  tot  the  conversion  of  a  promissory  note,  the  amount 
a^^pearing  to  be  unpaid  thereon  at  the  time  of  the  conversion 
miOk  interest^  is  prima  fade  the  measure  of  damages,  but 
that  the  defendant  has  the  right  to  show  in  xednction  of  dam- 
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•gM  the  insolTenoy  or  inability  of  the  maker,  or  any  other 
fact  impugning  the  value  of  the  note. 

In  the  Exeter  Bank  v.  Oordon^  8  N.  H.  66,  where  the  bank 
had  received  a  note  as  collateral  security  and  h.id  subse- 
quently, without  the  consent  of  the  pledgor,  compromised  it 
by  receiving  the  one  half  thereof  from  the  maker,  it  was  held 
that  the  bank  was  bound  to  credit  the  pledgor  with  only  the 
amount  received  upon  compromise  upon  proof  that  the  com- 
promise was  advantageous  and  that  the  maker  was  insolvent 
and  unable  to  pay  the  balance,  and  the  general  rule  was  laid 
down  which  was  announced  in  the  cases  last  above  cited. 

If  the  pledgee  of  the  note  of  an  insolvent  maker  may  sur- 
render  it  upon  a  compromise  for  one  dollar  without  being 
made  liable  for  more  than  he  receives,  upon  what  conceivable 
principle  can  a  pledgee  be  held  for  the  face  value  of  a  worth- 
less note  by  surrendering  it  without  any  consideration  what- 
ever ?  If  one  intrusted  with  a  note  as  agent,  or  holding  it  as 
pledgee,  loses  it  by  his  carelessness,  or  even  willfully  destroys 
it,  he  can,  in  an  action  against  him  by  the  principal  or  pledgor, 
be  held  liable  only  for  the  value  of  the  note.  If  Qarrison  had 
broken  into  the  plaintiff's  safe  and  taken  these  notes  with- 
out any  right  whatever,  in  an  action  for  their  conversion  the 
plaintiff  could  have  recovered  against  him  as  damages  only 
the  actual,  not  the  face  value  of  the  notes. 

I  need  go  no  further.  Other  illustrations  are  not  needed. 
Our  attention  has  been  called  to  no  case  in  law  or  equity 
which  upholds  the  plaintiff's  contention  as  to  these  notes.  I 
should  be  greatly  surprised  to  find  any  and  do  not  believe 
there  are  any. 

I  have  assumed,  without  a  careful  examination  of  the  de- 
fendants' objections  to  the  notes,  that  they  were  valid  and 
properly  issued  by  the  company  for  their  full  amount.  I  have 
also  assumed  without  examining  the  matter  that  upon  this 
record  we  must  hold  against  the  contention  of  the  defendants 
that  the  second  mortgage  bonds  took  the  place  of  the  notes 
given  for  them  and  were  held  in  their  stead  as  collateral 
security. 

Statements  made  upon  the  argument  by  the  counsel  for  the 
appellants  rendered  it  unnecessary  for  us  to  consider  any  other 
objections  to  the  judgment,  and  for  the  reasons  stated  the 
judgment  should  be  reversed  and  a  new  trial  granted,  oosta 
to  abide  the  event 

All  concur;  Qbay,  J.,  in  result 
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Dnrrom  jjtd  Ckiditob.  — Notation,  DiniiinoN  ovs  Seenoto  to  IT6b<on 
T.  J}aMton*$  SyfuUCt  18  Am.  Dea  294.  To  entitle  the  oreditor  to  reoover 
against  the  aabetitntod  debtor,  it  mast  appear  that  the  oreditor  assented  to 
the  amingement^  and  that  the  original  debt  was  eztingnishedi  BuUerJield  t. 
HarUhmm^  7  N.  H.  846;  26  Am.  Deo.  741;  Bo/menur  t.  ITegrete,  16  La.  474; 
86  Am.  Dea  217.  Whether  a  transaction  amounts  to  a  novation  ii  a  qnet- 
tion  of  intention,  to  be  deoided  from  all  the  oironmstanoes  of  the  cases  fHddm 
Uy  I%B,  Ue.  Oo.  f.  Shenandoah  etc  R,  R,  Co.,  86  Va.  1;'10  Am.  St  Bep.  858, 
For  eases  in  which  there  was  held  to  be  a  noration,  see  HeaUm  r,  Angfer,  7 
K.  H.  897;  88  Am.  Dec  853;  Sterling  t.  Ryan,  72  Wis.  86;  7  Am.  St.  Repw 
818. 

OoUateral  Boouritiee. 

DefinUkm,  —  "The  use  of  the  term  'collateral  security/  when  the  debtor 
transfers  to  his  oreditor  an  article  of  ralae  or  an  evidence  of  debt,  it  intended 
to  express  that  it  ii  not  received  in  payment  of  the  principal  debt,  and  that 
it  is  not  an  additional  right  to  which  the  creditor  is  absolutely  entitled.  It 
ii  merely  a  concnrrent  security  for  another  debt,  whether  antecedent  or  newly 
created,  and  is  designed  to  increase  the  means  of  the  creditor  to  realise  the 
the  principal  which  it  is  given  to  lecare.  It  is  subsidiary  to  the  principal 
debt;  running  parallel  with  it»  collateral  to  it;  and  when  collected  is  to  go  to 
the  credit  of  the  principal  debt,  or  if  the  principal  debb  be  paid  o£^  the 
debtor  is  entitled  to  the  restoration  of  the  collateral  security  *':  Munn  v.  Me^ 
Donald,  10  Watts,  270,  273;  Chambershurg  Ins.  Co.  v.  SmiOi,  11  Pa.  St.  120, 
127.  Though  perhaps  it  is  true,  as  indicated  in  the  definition  Just  quoted, 
that  every  transfer  of  an  article  of  value  for  the  purpose  of  securing  the 
payment  of  an  obligation  due  to  the  transferee  may  entitle  such  article  to 
be  called  a  collateral  security,  yet  the  term  as  generally  used,  and  as  nsed 
in  this  note,  is  much  more  limited  in  its  signification. 

The  Usual  Subjects  of  Transfer  as  Cotlateral  Securities  are  choses  in  action, 
whether  negotiable  or  not|  certificates  of  stock  in  private  corporations,  bills 
of  lading,  and  warehouse  receipts.  These,  even  when  not  in  all  respects 
negotiable,  are  trausferrable  by  indorsement  and  delivery,  and  when  in* 
dorsed  and  delivered  vest  in  the  indorsee  all  the  rights  in  the  property  pos- 
sessed by  the  transferer,  so  far  at  least  as  may  be  necessary  to  accomplish 
the  purposes  of  the  transfer,  and  constitute  the  most  convenient  as  well  as 
the  most  usual  form  of  collateral  security:  First  NaL  Bank  t.  Kelly,  57 
N.  Y.  34;  Douglas  v.  PeopU's  Bank,  86  Ky.  176;  0  Am.  St.  Rep.  276.  Our 
inquiries  will  therefore  be  limited  to  collateral  securities  belonging  to  the 
classes  just  mentioned. 

The  Means  by  Which  a  Security  may  he  Made  Collateral  to  the  satisfaction 
of  an  obligation  will  not  be  considered  here  for  want  of  adequate  time  and 
space.  We  shall  assume  in  what  we  shall  hereafter  state  that  the  alleged 
collateral  security  in  question  has  been  indorsed  and  delivered,  or  otherwise 
transferred  as  completely  as  it  was  possible  for  the  holder  or  transferer  to 
transfer  it,  and  shall  then  proceed  to  inquire  what  are  the  rights,  dntiei^  li»> 
bilities,  and  remedies  of  the  transferee  thereof. 

The  Title  qfthe  Holder,  — In  considering  the  rights  of  the  holder  of  oollal* 
eral  securities  we  shall  treat:  1.  Of  his  title,  for  the  purpose  of  showing  to 
what  extent  it  is  subject  to  attack;  2.  What  he  may  lawfully  do  by  virtue 
of  his  qualified  ownership;  and  3.  Of  the  purposes  for  which  he  may  hold  the 
property  or  to  which  he  may  apply  its  proceeds.  It  may  be  that  the  |)orsoii 
who  transferred  the  security  as  collateral  did  not  have  the  title  tlicivto,  or 
liaving  title  held  it  in  trust,  or  for  some  special  purpose  not  audior.z.u^  li.iii 
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to  tranaftr  H  m  In  did.  If  flioli  be  ih*  em%  tha  v«lidi;fy  of  hit  trMwfor  u 
•olUtarAl  Meniity  matt  Im  datormioed  by  the  ralat  appUoabla  to  abaolnto 
temosfan.  If  tha  title  to  the  property  waa  ao  apparently  veated  in  him  tha* 
ha  had  traiufecred  it  to  an  abaolato  purchaaer  in  good  faith  aneh  timaalcr 
mnat  have  been  anatained,  then  olao  muat  the  transfer  as  eollatend  aocnri^ 
he  upheld.  Henoe,  if  a  holder  of  eeouritiea  payaUe  to  bearer,  or  othenriaa 
tranaferable  by  mere  delirery,  or  of  aecnritiea  tranaferable  by  indoraaoMni 
to  whom  they  httre  been  indorsed,  transfera  tliem  aa  ooUataral  seenrity  to  a 
person  acting  in  goad  faith,  anch  transfer  inuat  be  held  good,  though  the 
person  making  it  had  no  title  to  the  property  whatever,  or  held  it  aa  a  bailee 
merely,  or  in  trost  for  some  special  parpose:  BeaUt  v.  Soutfttm  Bank,  57  Ga. 
874;  Thompwn  t.  8L  Nicholas  NaL  Bank,  113  N.  T.  825;  CiHt  y.  Humbert,  5 
Cal  260;  63  Am.  Deo.  128;  OoUberg  y.  UnUed  StaUa  NaL  Bank,  131  N.  Y. 
695;  Ambrote  y.  Jlvaiu^  66  Cal.  74;  Amoid  v.  Jo/tnaom,  66  Cal.  402;  Ttxm 
Backing  ete.  Cbi  t.  Turnip,  61  Tex.  365;  IfoocTs  Appeal,  92  Pa.  St.  379;  37 
Am.  Rep.  694;  Burton's  Appeal,  93  Pa.  St  214.  On  the  other  hantl,  if  the 
eiroumatancee  were  snoh  aa  to  pnt  the  purchaaer  upon  inquiry  or  charge  him 
with  notice  of  the  true  title  of  the  owner,  then  they  are  potent  to  the  aame 
extent  aa  agaioet  a  transferree  for  ooUatoral  aeourity:  Ldper'§  Appeal,  106 
PiL  St  377.  So  if  a  paper  waa  non-negotaable  or  dishonored,  a  transferee 
lor  dollateral  aeonrtty  cannot  enforoe  it  under  circumstances  precluding  ita 
enforcement  by  an  absolute  purchaaer:  Jennets  v.  Bean,  10  N.  H.  266;  34 
Am.  Dec  152;  In  re  Sime,  3  Saw,  805.  If  acto  are  required  in  order  to 
protect  an  abaolute  purchaser  against  the  claims  of  creditora  or  others,  they 
are  equally  necessary  for  the  protection  of  a  transferee  «8  collateral  security, 
and  his  righto  may  be  lost  through  hia  nou-observanoe  of  those  acte:  Atkimon 
T.  Foster,  134  IlL  472. 

Holder  is  Banked  as  a  Purchaser.  —  The  holder  of  collateral  aeourity  is,  at 
least  to  the  extent  to  which  he  has  a  right  to  ite  proceeds,  to  be  regarded  as 
a  purchaser  entitled  to  the  same  immunity  against  secret  equities  and  na- 
known  defenses  as  a  purchaser  would  be,  who  acquired  absolute  title  to  the 
property  under  like  circumstanoea.  Therefore,  if  he  acquires  a  note  or  other 
aeourity  in  good  faith  and  for  yalue,  before  ito  maturity,  no  defenae  can  be 
asserted  against  him  arising  out  of  want  of  consideration:  Stoddard  y.  Kkn- 
ball,  6  Cush.  469;  PUU  y.  FogUsong,  37  Ohio  St  676;  41  Am.  Bep.  540; 
Fisher  y.  Fisher,  98  Mass.  303;  or  out  of  any  other  matter  or  equity  of  whioh 
he  had  no  notice  when  be  acquired  the  security:  McNeil  y.  Tenth  NaL  Bank, 
46  K.  Y.  82a;  7  Am.  Bep.  341;  Chieopee  Bank  y.  Chopin,  8  Met  40;  Lehman 
y.  Tallahassee  M.  Co,,  64  Ala.  567;  Siotts  y.  Byers,  17  Iowa,  303;  State  San, 
InsL  y.  Hunt,  17  Kan.  532;  Logan  y.  Smith,  62  Mo.  465;  New  Orleans  Bank' 
kig  Assn.  y.  Wiltz,  4  Wood,  43;  Kisterbock*s  Appeal,  127  Pa  St  601;  14  Am. 
£t  Rep.  868.  The  title  of  the  holder  of  a  ooU&toral  aeourity  in,  on  the  other 
.  hand,  no  better  than  if  he  were  an  absolute  purchaaer,  and  he  is  affected  with 
notice  of  any  conditions  or  infirmities  attached  to  the  paper  to  the  aame  ex« 
'  tent  that  an  absolute  purchaser  would  be,  and  henoe  he  must  take  notice  of 
by-laws  printed  upon  oertificates  of  stock  transferred  to  him  aa  collateral: 
State  Satmg  Assn.  t.  Nixon-Jones  Printing  Co,,  25  Ma  App.  642. 

Taken  to  Secure  Pre-existing  JML  —  Whether  one  who  acquires  proper^ 
in  payment  of  a  pre-existing  indebtedness  should  be  treated  and  protected 
as  a  purchaser  thereof  in  good  faith  and  for  yalue,  so  as  to  protect  him  against 
def ecte  in  his  title  of  which  he  had  no  notice,  and  against  aeoret  defenses  and 
equities,  is  a  question  which  has  been  much  discussed  and  oyer  which  great 
diyersity  of  judicial  opinion  still  exists.    On  the  one  aide  it  is  claimed  that 
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only  when  some  new  oonnderatian  k  advanced  on  the  liith  ot  a  transfer,  eta 
the  transferee  properly  lia  deemed*  pnrehaaer,  and  therefore  if  he  merely  a^ 
oepts  property  in  payment  of  his  pre-ezieting  obligation,  he  is  not  entitled  to 
the  same  consideration  as  if  he  had  paid  ont  moneys  at  the  time  of  the  trana* 
fer.     The  leading  case  maintaining  this  view  is  Bay  ▼•  Coddingtom,  5  Johni^ 
Ch.  54;  9  Am.  Dee.  268,  which  has  been  followed  by  many  subsequent  deois* 
ions  in  the  same  state  and  in  others:  Stalker  t.  McDonald,  6  Hill,  93;  40  Am. 
Deo.  389;  Cimutoek  t.  Hler^  73  N.  T.  269;  29  Am.  Rep.  142;  Lawrence  t. 
Ciark,  36  N.  T.  128;  Weaver  r,  Barden,  49  N.  T.  286;  BramhaU  t.  BedoeU^ 
81  Me.  205;  Bounmm  t.  Van  Kuren.  29  Wis.  209;  9  Am.  Rep.  554;  Boyer  t. 
£>sf«tfoire  Bank,  83  Pa.  8t  248;  Fenottilli  t.  HamilUm,  35  Ala.  319;  Lte*M  AdmW 
▼.  Smetid^  1  Met.  (Ky.)  62b;  71  Am.  Dec.  494;  Prtntker,  Zane^  2  Gratt  262; 
Jl^iru  KaL  Bank  t.  Biramea,  66  Miss.  479;  1 4  Am.  Sfc.  Rep.  679;  Loeb  t.  Petere, 
63  Ala.  243;  85  Am.  Rep.  17.     It  did  not,  however,  meet  with  the  approval 
of  the  snpreme  court  of  the  United  States,  and  is,  in  our  judgment,  now  in  con- 
flict with  the  decided  weight  of  authority  upon  the  subject:  Sw^  ▼.  Tyeon^ 
16  Pet.  1;  SkilUng  ▼.  Botlman,  73  Ma  665;  39  Am.  Rep.  537;  MaUiand  v.  CVtf- 
mm's  NaL  Bank,  40  Md.  540;  17  Am.  Rep.  620;  Mix  t.  NatUmal  Bank,  91 
ill.  20;  38  Am.  Rep.  44;  Herman  v.  Ounter,  83  Tex.  66;  29  Am.  St.  Rep. 
«82;  TaJbor  r.  MerdianlU  Nat,  Bank,  48  Ark.  454;  3  Am.  St.  Rep.  241;  FU^ 
geraUl  v.  Barker,  96  Mo.  661;  9  Am.  St.  Rep.  375.     A  corresponding  differ- 
ence of  opinion  has  arisen  with  respect  to  collateral  securities  when  the  debt 
aecui-ed  by  them  was  not  created  in  reliance  upon  them,  but  was  a  pre-ez* 
isting  debt.     There  are  authorities  which  hold  that  when  the  collateral  is 
taken  to  secure  such  pre-existing  debt,  the  holder  is  not  entitled  to  protection 
as  a  holder  bona  fide,  and  that  there  may  be  asserted  against  him  all  defenses 
existing  against  the  transferrer  at  the  time  the  transfer  was  made:  Bmilh  v. 
Bitber,  82  Me.  34;  17  Am.  St  Rep.  464;  Ruddidt  v.  Lloffd,  15  Iowa,  441;  83 
Am.  Dec.  423;  Depenu  v.   WaddingUm,  6  Whart.  220;  36  Am.  Dec.  216;  Cul- 
lum  ▼.  Branch  Batik  4  Ala.  21 ;  37  Am.  Deo.  725;  BiduMrdeon  y.  Bice,  9  Baxt. 
290;  40  Am.  Rep.  92;  Craig/iead  y.  WeUe,  8  Baxt.  38;  35  Am.  Rep.  685; 
Coddington  y.  Bay,  20  Johns.  637;  11  Am.  Dec.  342;  but  these  decisions  are 
also  contrary  to  the  weight  of  authority  upon  the  subject,  and  the  holder  of 
a  ooUateral  aeoority  takan  to  secure  a  pre-existing  debt  is  now  generally  en- 
titled to  be  treated  as  a  purchaser  to  the  same  extent  as  if  the  taking  of  the 
security  had  been  coincident  with  the  creation  of  the  debt  it  was  given  to 
secure:  SMUing  v.  BoUman,  73  Mo.  665;  39  Am.  Rep.  537;  Smith  v.  Jen* 
nknge,  74  Ga.  651;  Koehler  v.  Dodge,  31  Neb.  328;  28  Am.  St.  Rep.  518;  8L 
Paul  Naip  Bank  v.  Oatmon,  46  Minn.  95;  24  Am.  St.  Rep,  189;  AOAnmrn  v. 
Brooke,  26  Vt.  569;  62  Am.  Deo.  592;  PiUe  v.  Fogleeang,  37  Ohio  8t.  676;  41 
Am.  Rep.  540;  Raibroad  Co,  v.  National  Bank,  102  U.  S.  14;  Fairy.  Howard, 
6  Key.  810;  Hpencer  v.  Sloan,  108  Ind.  183;  £3  Am.  Rep.  35;  Stramghan  v. 
FairthUd,  80  Ind.  698;  Oititene*  Bank  v.  Payne,  18  La.  Ann.  222;  89  Am.  Deo. 
660;  Baylor  t.  DanieU,  37  IlL  831;  87  Am.  Dec.  250;  ^Uer  t.  Fieher,  98 
Mass.  303;  Allaire  t.  Hartuhome,  21  N.  J.  L.  665;  47  Am.  Dee.  175;  Bank 
</  Bepnblie  v.  Oarringion,  5  R.  L  615;  73  Am.  Dec.  83;  Payne  v.  Bendey,  8 
Oal.  260;  68  Am.  Dea  8ia     Bven  in  those  states  in  which  one  taking  a  col- 
lateral  for  ananteeedsnt  debt  is  not  protected  as  a  purchaser  for  value,  there 
ii^  to  some  extent,  an  exception  in  the  case  of  accommodation  paper,  for  the 
maker  of  such  paper  cannot^  as  agatnat  one  to  whom  it  has  been  transferred 
as  collateral  security,  snceessfnlly  resist  its  enforcement  because  of  its  want 
of  consideration.     "  He  who  ohooses  to  put  himself  in  the  front  of  a  negoti- 
able instrument  for  the  benefit  of  his  friend  must  abide  the  consequences: 


714  Grigob  v.  Day.  [New  York, 

WaObtr  w,  BatA  tf  MotUgomenf,  12  Serg  k  R.  382;  and  has  no  more  rigfat 
to  oomplain  if  hit  friend  aooommodatat  hinuelf  by  pledging  it  for  an  old  deiit 
than  if  he  had  naed  it  in  any  other  way  ":  Lord  r.  Ocean  Batik,  20  Pa.  St. 
884;  69  Am.  Dec  726;  Orocen*  Bank  t.  PenJieU,  69  N.  Y.  502;  25  Am.  Rep. 
231;  Kimbro  ▼.  L^Ue,  10  Yezg.  417;  81  Am.  Deo.  585;  AppieUm  y.  Donaid- 
ton,  8  Pa.  St  881;  note  to  AUoona  8,  Nat.  Bank  v.  Dunn,  31  Am.  St.  Rep. 
747,  748.  He  may,  however,  in  thoee  states  interpose  as  against  snch  paper 
erery  defense  except  want  of  oonsideration:  Cumminffs  r.  Boffd,  83  Pa.  St, 
872;  Carpenter  Y.  National  Bank,  106  Pa.  St.  170;  as  that  the  note  was  given 
subject  to  the  restriction  that  it  should  be  used  for  a  specified  purpose  only, 
which  purpose  did  dot  include  the  right  to  pledge  it  except  for  a  subsequent 
loan:  AUoona  8.  NaL  Bank  v.  Dunn,  151  Pa.  St.  S28:  81  Am.  St.  Rep.  742. 

Bight8  <^  Holder  are  Beetrieted  to  hie  InteretU,  —  A  holder  of  ooUateral  se- 
curity is  in  no  instance  entitled  to  be  protected  as  a  purchaser  thereof  except 
in  so  far  as  may  be  necessary  to  enforce  payment  of  the  obligation  to  secure 
which  it  was  given.  If  the  title  of  the  transferrer  was  imperfect  or  fraudu- 
lent and  hii  transfer  was  in  derogation  of  the  title  or  interest  of  some  other 
person,  the  latter,  though  he  may  be  required  to  recognize  the  transfer  and 
permit  it  to  stand  for  the  purpose  for  whioh  it  was  given,  may,  in  all  other 
respects,  assert  his  rights  and  compel  payment  to  himself  of  any  eurplus  re- 
maining after  the  satisfaction  of  the  obligation  for  which  his  property  stood 
M  collateral  security:  Merchants*  Bank  v.  LivingHon,  74  N.  T.  223;  Kellogg  v. 
Thjompeon,  142  Moss.  76;  In  re  Bonner,  8  Daly,  75.  So  where  the  maker  has 
a  defease  as  against  the  original  payee  of  a  negotiable  instrument  transferred 
as  collateral  security,  the  holder  is  in  no  event  entitled  to  enforce  such  in- 
strument, except  to  the  amount  of  the  debt  which  it  wss  pledged  to  secure, 
as  where  the  instrument  was  an  accomodation  paper:  Atlae  Bank  v.  DeyU,  9 
R.  I.  76;  98  Am.  Dec  368;  11  Am.  Rep.  219;  Chicopee  Bank  t.  Chopin,  8  Met 
40;  Farwell  v.  Importers'  Nat.  Bank,  90  N.  T.  463;  Stoddard  v.  Kimindl,  6 
Cush.  469;  or  defenses,  Farmers*  etc.  Bank  v.  Blevins,  46  Kan.  536,  or  oflfsetts, 
Second  Nat.  Bank  v.  Heming^-ay,  34  Ohio  St  381,  exist  in  favor  of  the  maker. 

T/te  Bights  of  the  Hinder  of  a  CollcUeral  Befurity  must  necessarily  be  com- 
mensurate with  his  title.     In  other  words,  he  must  be  allowed  to  possess, 
enforce,  and  enjoy  the  security  and  the  profits  and  accumulations  thereof, 
so  far  as  may  be  necessary  to  the  discharge  of  his  debt     *'  A  bond  or  chose 
which  is  transferred  as  collateral  security  is  put  under  the  dominion  of  the 
creditor  to  make  his  claim  out  of  it":  Chambertiburg  Ina,  Co,  v.  Bmith,  1 1  Pa. 
St.  120.     "A  creditor  who  holds  coUaterel  security  for  the  protection  of  his 
ilebt  stands  in  a  different  relation  to  the  assignor  of  the  collateral,  though 
the  latter  be  his  debtor.     By  the  assignment  a  privity  is  created  or  estab- 
lished which  invests  the  assignee  with  the  ownenhip  of  the  collateral  for  all 
purposes  of  dominion  over  the  debt  assigned.     He  is  alone  empowered  to  re- 
ceive the  money  to  be  paid  upon  it  and  to  control  it  in  order  to  protect  his  right 
under  the  assignment.'*    Hanna  v.  HoUon,  78  Pa.  St  334;  21  Am.  Rep.  20. 
The  assignor,  therefore,  loses  all  control  over  the  paper,  his  dominion,  if  not 
entirely  and  finally  extinguished,  is  at  least  suspended  nntil  by  the  payment 
of  the  obligation  the  title  and  rights  of  the  holder  of  the  collateral  are  ter- 
minated; and  therefore,  the  assignor,  if  the  collateral  be  a  note  or  other  in- 
strument for  the  payment  of  money,  has  no  power  to  forbid  or  excuse  snch 
payment  nor  to  attach  conditions  thereto:  Johnston  v.  Alien,  22  Fla.  224;  1 
Am.  St  Rep.  180;  and  no  payments  made  to  him  can  discharge  the  obli* 
gation  to  the  prejudice  of  one  holding  it  as  collateral  aeourity:    Blake  r. 
Buchanan,  22  Vt  54a 
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SigkU  of  ffoMer  of  8toek$. — If  the  property  held  m  collateral  seeitrity  coq- 
wkU  ot  the  stock  of  a  corporktioii,  the  holder  ii,  for  the  time  being,  entitled 
to  all  the  righta  and  priTilegee  of  %  stockholder.     His  right  to  any  diridends 
which  may  be  declared  is  paramonnt  to  that  of  his  pledgor,  and  he  may  re- 
ooTor  them  r^  the  corporation  if  they  remain  unpaid,  or  of  the  pledgor  if 
ttiey  hare  been  wrongfully  received  by  him:  MerehanU*  Nai,  Bank  t.  Siehard»t 
0  Ho.  App.  464;  Oai^  t.  HMday,  8  Ma  App,  118;  OtmnuU  t.  DatM,  76 
Md.  646:  32  Am.  St.  Rep.  41S;  416.    Then  is  certainly  a  want  of  harmony 
IB  the  Tiews  expressed  by  text  writers  and  in  some  of  the  decisions  respect- 
ing the  right  of  the  holder  of  stock  for  collateral  security  to  Tote  it  at  those 
eleotions  of  the  corporation  in  which  its  stockholders  are  entitled  to  par- 
tieipate.    flometimee  it  is  said  that  tho  pledgee  has  no  right  to  Tote, 
although  the  itock  stands  in  his  name  on  the  books  of  the  corporation,  and 
at  other  times  the  view  has  been  expressed  that  equity  may,  at  the  in- 
stance of  the  pledgor,  compel  the  re-assignment  of  the  stock  to  him  for  the 
purpose  of  voting,  or  may  otherwise  prevent  its  being  used  or  voted  to  his 
injury  by  the  pledgee.     We  doubt  the  correctness  of  either  of  these  views. 
The  title  or  interest  of  the  holder  of  stock  for  collateral  security  is  certainly 
paramount  to  that  of  the  pledgor  thereof.    Themfore,  there  is  no  reason 
why  the  latter,  rather  than  the  former,  should  be  permitted  to  participate 
in  corporate  elections.     At  all  events,  we  think  it  well  settled  now  that  if 
the  stock,  though  in  fact  held  as  security,  has  been  so  transferred  upon  the 
books  of  the  corporation  that  its  holder  as  collateral  there  appears  to  be  tho 
owner  thereof  he  has  the  same  right  to  vote  as  if  his  ownership  were 
absolute  instead  of  conditional  or  qualified:  Hoppin  v.  Buffum,   9  R.  I.  513; 
11  Am.  Rep.  291;  Franklin  Bank  v.  Commerdal  Bank,  36  Ohio  St.  350;  l^ 
Am.  Rep.  694;  Vail  v.  Hamilton,  86  N.  Y.  463;  and  it  may  be  said  gener- 
ally that  the  holder  of  stock  as  collateral  security  has  the  same  rights  as 
an  absolute  owner  thereof,  including  the  right  to  protect  it  from  waste  and 
diminution:  Baldwin  v.  Canjield,  26  Minn.  43;  to  hold  it  free  from  all  liens 
and  claims  of  the  corporation  not  assertable  against  it  were  he  its  absolute 
owners  New  Orleani  etc  Oo.  v.  WiU^  10  Fed.  Rep.  330;  Bank  <if  Holly 
Springs  v.  PiMon,  68  Miss.  421;  88  Am.  Rep.  330;  and  also  against  the 
claims  of  all  creditors  of  the  pledgor,'whether  by  attachment  or  otherwise, 
whose  liens  do  not  antedate  the  transfer  to  him:  Merehantt*  etc  Bank  v. 
Richards,  6  Mo.  App.  454;  74  Mo.  77;  Mo(yre  v.  BaiA,  52  Mo.  379;  Continental 
Nai,  Bank  v.  Eliot  NaL  Bank,  7  Fed.  Rep.  369;  Nabnngy,  Bank  of  Mobile, 
68  Ala.  204;  Broadway  Bank  v.  McElraih,  13  K.  J.  Bq.  24;  Barly*e  Appeal, 
89  Pa.  St  411:  Eby  v.  Otust,  94  Pa.  St.  160;  Praaer  v.  Charleskm,  11  S.  C. 
487-519;  Comitk  v.  Richards,  3  Lea,  1;  BeckwUh  v.  Burrottgh,  13  R  I.  294; 
Cheever  v.  Meyer,  62  Vt.  66;  Colt  v.  Ives,  31  Conn.  25;  81  Am.  Dec.  161. 
These  rules  are  equally  applicable  to  the  transfer  of  warehouse  receipts  or 
of  bills  of  lading  as  collateral  security.     The  transferree  becomes  to  the  ex- 
tent of  his  debt  the  owner  of  the  property  represented  by  such  receipt  or 
bill,  and  entitled  to  protect  and  vindicate  his  rights  in  the  same  manner  and 
to  the  same  extent  as  if  the  transfer  to  him  were  absolute:  Davis  v.  RuMsell, 
62  Gal.  611;  28  Am.  Rep.  647;  Cartwright  v.  Wilmerding,  24  N.  Y.  521;  8i. 
Lovds  NaL  Bank  v.  Ross,  9  Mo.  App.  399.  41 1;  Fourth  Nat.  Bank  v.  8L  Louis 
Cotton  Co,,  11  Mo.  App.  333,  341;  Stewart  v.  Plumix  Ins,  Co.,  9  Lea,  104; 
Whitney  v.  Tibbits,  17  Wis.  359;  On)Son  v.  Stevens,  8  Bow.  384;  First  NaL 
Bank  v.  Bates,  I  Fed.  Rep.  702. 

The  Creditors  qfthe  Pledgor  have  no  legal  right  to  object  to  the  pledge  where 
Hie  eireaawtanoea  attending  it  are  not  such  as  to  make  it  fraudulent  m 
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■fftinst  tb«m  tf  it  w«Ee  fta  abtolvte  tranafer:  Loam  ▼•  Bheper,  18  N.  H.  909; 
mor  after  it  U  made,  have  they  any  right  to  insiat  apoa  ita  reiention  by  the 
pledgee.  He  may,  therefore^  if  be  eeee  proper,  return  it  to  bie  debtor,  t^ 
liaqaiehinf  all  righte  tfaereondar  and  eleoting  to  proceed  upon  the  prineipal 
obligatioQ  alone^  without  giving  the  other  creditore  aoy  jast  oanae  of  oom- 
pUint  or  interference:  In  re  D^ott,  2  Watte  k  S.  4d3. 

Aa  the  pledgee  haa  the  right  to  retain  poaaeaaion  of  the  property  pledged 
•ntil  hia  debt  ia  paid,  anch  poaaeeeion  ahoald  eoctainly  be  deemed  to  be  held 
in  anbordination  te  the  righto  of  the  pledgor,  and  perhape  it  ia  impoaaible 
for  it  to  be  adverae  ao  aa  to  confer  npon  the  pledgee  any  prescriptive  title  to 
it,  aa  ngainat  the  pledgor  or  hia  anoceaaora  in  intereat:  Oro9»  v.  Eureka  ate. 
Oamal  Ob.,  78  CaL  802;  2  Am.  St.  Bap.  808.  There  ia,  however,  ao  objedaon 
Mo  the  pledgee's  aeqniriag  the  title  of  the  pledger  in  any  manner  not  inoon- 
eiatent  with  the  pledge,  and  therefore  the  former  may  parchaae  and  acqoire 
the  title  of  the  latter  at  an  execution  aale:  Oiark  t.  HoLland^  72  Iowa.  94;  2 
Am.  St.  Bep.  280. 

Where  a  collateral  aeoority  ia  in  the  handa  of  a  oreditor,  the  right  to  pro^ 
eovto  an  aotlan  upon  hb  original  debt  may  terminate  through  the  operation 
of  the  atatnte  of  limitotiona.  Two  atrange  and  eqnally  incorrect  viewa  ra> 
epeoting  his  righto  bare  been  expraaaed,  one  being  that  hia  right  to  the  ool* 
lateral  aecurity  thereupon  becomea  abaolnte,  and  that  he  ia  exonerated  from 
accounting  to  hia  debtor  for  it  or  ite  proceeds,  and  the  other,  that  he  loeea 
all  right  to  it,  and  ean  no  longer  enforoe  it  for  any  pnrpoee  whatever:  RumdL 
V.  La  Rouge  18  Ala.  149;  Van  Baton,  v.  Napier,  63  Miaa.  220.  In  one  atote, 
on  the  other  hand,  the  continued  exiatenoe  of  the  collateral  aecurity  haa 
been  held  to  auapend  the  running  of  the  atetnte  of  limitotiona  and  to  prevent 
ito  operating  against  the  maintenanee  of  any  action  on  the  original  debt: 
Bianc  V.  Herteog,  28  La.  Ann.  190;  Police  Jury  v.  Dttralde,  22  La.  Ann.  107; 
OUiwm'e  Bank  v.  Knapp,  22  La.  Ann.  117.  But  aaanming  the  atetnte  to  mn 
against  the  original  debt,  thia  oerteinly  haa  no  effect  on  the  collateral.  The 
operation  of  thia  atetnte,  in  the  abaence  of  any  atatnte  giving  it  a  different 
effect,  ia  merely  to  deatroy  the  remedy  withoot  affecting  the  rii(ht.  It  does 
not  cancel  the  debt  nor  bar  any  prooeeding  other  than  the  action,  the  right 
to  maintein  which  has  been  loet  by  l^e  atotate:  Belknap  r.  Oteaaont  11  Conn. 
160;  27  Am.  Deo.  721;  Ludlow  v.  Van  Camp,  7  N.  J.  L.  113;  11  Am.  Dec 
629;  PiUshttrffh  etc  R.  R,  Co,  T.  Bifere,  82  Pa.  St  22;  72  Am.  Dec  770.  There- 
fore, if  the  oreditor  held  the  collateral  aecurity  before  the  atetntory  bar 
against  the  original  debt  waa  perfected,  he  may  continue  to  hold  it  after* 
wardo,  and  may  bring  any  appropriate  action  thereon  aa  long  aa  anch  colla- 
teral itself  ia  not  barred;  and  haa  the  right  to  apply  the  prooeeda  of  aueb 
action,  or  of  any  proper  disposition  he  may  make  of  hia  collateral,  to  the 
satisfaction  of  the  original  debt:  Hancock  v.  FrankUn  Ins.  Ooi,  114  BCass.  165; 
Gkofeau  t.  Allen,  70  Mo.  290,  841;  RooU  t.  Maeon  CUy  ate.  Co.,  27  W.  Va. 
483. 

Purpot^efor  wkkh  OoOatenU  Maybe  HekL  —We  have  already  had  occasion 
to  state  incidentally  that  the  title  and  righte  of  the  holder  of  collateral  ae- 
eurities  were  restricted  to  the  principal  debt.  It  follows  from  thia  that 
wh«n  anch  debt  ia  paid  the  pledgor  of  the  ooUateral  aecurity  beoomea  en- 
tftled  to  it,  or  ao  much  of  it  aa  remaina  after  such  payment.  Whenever  the 
collateral  waa  given  for  any  apeciflc  pnrpoee,  the  holder  haa  no  right  to  re- 
tain it,  or  any  of  ite  proceeds,  after  that  pnrpoee  haa  been  aeoompliahed. 
nongh  the  pledgor  may  be  indebted  to  the  holder  of  the  aeonrity  vpoa 
athar  obligationa,  the  latter  haa  no  right  to  retain  it  or  ite  pcaaaada  lor  Iha 
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pnrpoM  of  Menring  «r  cstivfyiiig  tooli  otli«r  liabilities:  PMWpf  r.  TTkmipAoii^ 
2  Johns.  Ch.  418;  7  Am.  Deo.  635;  Masonie  Samngt  Bank  v.  ^aw^^a,  84  Ky. 
136;  4  Am.  81  Rop.  107;  ^eAffer  r.  Feagm^  61  Ala.  385;  rfttltrnta  NaL  Bank 
▼.  X;oel^  S7  La.  Ann.  110;  Taimage  ▼.  ThM  IToL  Bank,  91  N.  T.  531; 
Wfdhaf  ▼.  itnC^y,  9'  Daly,  417;  Dmean  r.  Bremtam,  83  N.  T.  487;  Loffd 
▼.  LyneMmrg  NaL  Bank,  86  Va.  690;  ^aii  Antonio  NaL  Bank  v.  Blocker,  77 
Tex.  73L  If  the  pnrpoM  for  which  the  eollateral  teourity  was  f^iren  it  ez« 
presaed  in  writing,  aneh  writing  it  not  anbjeot  to  be  Taried  or  oontradioted 
by  pan^  eridenoe  for  the  pnrpoae  of  sbowing  that  the  eollateral  may  be  held 
to  seonze  some  other  indebtednese  not  mentioned  in  the  writing:  Hardie  v. 
Wrif^  83  Tex.  346;  RooaeveU  ▼.  iforl^  6  Johns.  Ch.  266.  If  the  pnrpoee  of 
giving  the  eeenrity  does  not  elearly  appear  bat  there  is  no  donbt  that  bat 
one  indebtedness  existed  against  the  pledgor  and  in  favor  of  the  pledgee  at 
the  time  the  seonrity  was  given,  it  will  be  presumed  to  have  been  made  for 
the  purpose  of  secnring  that  indebtednees  only,  and  its  application  to  rabae- 
qnently  accming  indebtedness  will  not  be  permitted  without  the  assent  of 
the  pledgor:   Bwkley  v.  GarreU,  60  Pa.  St.  333;  100  Am.  Dec.  664. 

The  role  that  a  collateral  security  can  be  held  or  applied  only  npon  the 
obligation  which  it  was  given  to  secnre  does  not  prevent  its  retention  for 
and  application  to  the  satisfaction  of  that  obligation  in  any  changed  form. 
Thus  tfaongh  the  principal  debt  is  proseented  to,  and  merged  in,  a  jadg« 
ment,  the  right  to  hold  the  secnrity  is  not  lost.  It  may  be  held  for  and  ap« 
plied  to  the  satisfaction  of  the  jndgment:  Smith  v.  StroiU,  63  Me.  205;  Charlai 
V.  CoktT,  2  S.  G  122;  King  v.  Hutefihu,  28  N.  H.  561;  Fisher  v.  Fisher,  98 
Mass.  303.  The  renewal  of  a  note  is  not  as  between  the  parties  presumed 
to  discharge  or  satisfy  the  pre-existing  debt  but  merely  to  extend  the  time 
for  its  payment.  It  is  at  most  a  change  in  the  evidence  of  the  debt  and  not 
in  the  debt  itself.  Therefore  every  collateral  secnrity  given  for  the  original 
evidence  of  the  debt  stands  equally  good  for  the  new  evidence.'  Hence  such 
eollateral  mayrbe  held  for  the  satisfaction  of  a  note  given  as  a  mere  renewal  * 
of  a  pre-existing  note  for  the  payment  of  which  such  collateral  was  originally 
pledged;  Shrewi^ery  Savings  Institution's  Appeal,  94  Pa.  St.  309;  Me^rhanUf 
Bank  v.  Hall,  83  N.  T.  338;  38  Am.  Rep.  4/H',  ColVins  v.  Dawley,  4  Col.  138; 
34  Am.  Rep.  72;  Pirmey  v.  Kinton,  46  Vfe.  8S{;  Williams  v.  National  Bnnk,  72 
Md.  441;  Dayton  Nat,  Bank  v.  Merchants^  NaL  Bank,  37  Ohio  St  208;  Lan- 
caster  Nat,  Bnnifs  Appeal,  122  Pa.  St.  31.  If,  however,  the  collateral  se- 
curity does  not  lielong  to  the  maker  of  the  principal  debt,  and  Its  owner 
stands  therefore  in  the  position  of  a  guarantor  rather  than  in  that  of  a  prin- 
cipal debtor,  then  there  is  no  presumed  power  of  the  debtor  to  extend  the 
time  of  payment  or  to  give  renewals  which  will  bind  bis  guarantor,  and  the* 
collateral  security  given  by  the  latter  cannot  be  held  for  a  renewal  given 
without  his  assent;  Burvap  v.  Potsdam  Bank,  96  N.  Y.  125;  Taimage  v. 
Third  NaL  Bank,  91  N.  Y.  531. 

What  we  have  sftid  about  the  right  of  the  holder  of  a  collateral  security 
being  limited  to  the  obligation  to  secure  which  it  was  taken  should  not  be 
understood  as  implying  that  it  may  not  be  given  as  security  for  several 
obligations  or  for  all  obligations  existing^  or  to  exist  in  the  future,  against 
the  pledeor  and  in  favor  of  the  pledgee.  The  terms  of  the  agreement  uu- 
der  which  the  collateral  is  taken  may  authorize  it  to  l>e  held  for  the  satis- 
faction of  all  debts  which  may  aocrue  against  the  pledgor,  and  if  so,  it  may 
be  applied  to  the  satisfaction  of  any  debt  upon  which  he  at  any  time  be> 
somes  liable  to  the  pledgee,  whether  as  an  individual:  MoorA  v.  Washburn^ 
147  Mass.  844;  BkheSberger  v.  Murdock,  10  Md.  373;  69  Am.  Dee.  140;  or  ae 
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a  member  of  a  pwrtnenhipt  BaUawell  T.  MtadatoM  SaL  Satdt,  IM  Mam, 
869. 

JhtOea  qf  Holder  qfCoikUeraL  —  Ai  the  holder  of  eolUtond  aaomity  meii. 
titled  to  ita  poMowion  and  to  the  extent  of  hie  interest  ie  eabstantially  the 
owner  thereof  he  must,  to  a  certain  extent  at  leeet|  aaeune  the  dnties  of 
ownenhip,  and  furthermore  must  protect  the  intereili  of  hie  pledgor  ae 
well  ae  hie  own,  becanae  the  latter,  by  ginng  the  ooUatenl  eecnrity,  has 
parted  with  the  power  to  protect  himeellL     "The  oontraot  carries  tiith  it 
the  implication  that  the  secarity  shall  be  made  STailable  to  discharge  the 
obligation  "t  Wheeier  r.  Hewbouid,  16  N.  Y.  396.     We  apprehend  that  it 
carries  with  it  the  further  implication  that  the  property,  no  matter  what 
its  character,  shall  not  be  lost  through  the  negligence  or  inattention  of 
the  pledgee.    The  duty  of  a  pledgee  to  his  pledgor  has  been  called  into 
question  with  respect  to  ehosee  in  action  more  freqnently  ^han  to  any  other 
form  of  collateral  security.    In  a  case  arising  in  Minnesota  it  appeared  that 
one  to  whom  a  note  bad  been  trans  erred  as  collateral  security  failed  to 
take  any  measures  for  its  collection,  though   requ«<<te(l   to   io  so  by  the 
pledgor,  who  also  offered  to  indemnify  the  pledgee  for  the  costs  of  procoed- 
ing  to  such  collection,  and  that  through  the  inaction  of  tiie  pledgee  the  debt 
had  been  lost.     In  discussing  the  law  applicable  to  this  subject,  the  court 
■aids  **  In  this  case  there  is  no  express  agreement  with  reterence  to  the  pleilge; 
the  rights  and  obligations  of  the  parties,  therefore,  are  such  only  as  ariae 
from  the  indorsement  and  delirery  of  a  negotiable  promissory  note  of  a  third 
persoD  by  the  principal  debtor  as  security  for  his  debt,    ho  question  as  to 
the  rights  or  obligations  of  a  surety  is  involved,  the  question  presented  being 
between  the  immediate  parties  to  the  contract,  —  the  principal  debtor  as 
pledgor,  and  the  creditor  as  pledgee,    8o  f ar  as  the  authorities  upon  this 
subject  are  concerned,  there  is  no  doubt  that  the  pledgee  of  n^otiable  paper 
as  collateral  security  is  bound  to  ordinary  diligenoe  in  preserving  the  legal 
validity  of  the  pledge,  and  answerable  for  a  loos  through  a  corresponding 
degree  of  negligence  to  the  extent  of  such  loos:  2  Parsons  on  Contracts,  6th 
ed.,  611;  Jenniaon  v.  Parker,!  Mich.  866;  and  we  think,  as  between  the 
principal  debtor  and  the  creditor  in  a  pledge  of  a  similar  eharaoter  of  nego* 
tiable  promissory  notes,  for  the  payment  of  which  third  parties  are  respon> 
sible,  the  authorities  both  in  England  and  in  this  country  impose  upon  the 
pledgee  ordinary  diligence  to  preserve  the  pecuniary  value  of  the  pledge^  re- 
quiring, when  necessary,  active  measures  to  prevent  a  loss  by  the  insolvency 
of  third  partiea  who  are  liable  for  their  payment:  BxparU  Mere,  S  Cox,  68; 
WiUiame  v.  Price,  2  Sim.  ft  St  682;  Paraons  on  Contraets,  6th  ed.,  110,  note 
citing  Noland  v.  Ciark,  10  B.  Mon.  289;  Beak  v.  Fatrmen*  etc  Bank,  6  Watts, 
629;  8  Lead.  Cas.  Eq.,  8d  Am.  ed.  662,  666;  Lyon  v.  HwaUngdim  Bank,  IS 
Serg.  &  R.  61.    The  same  doctrine  ia  recognised  in  Bank  qf  UnUed  Statee  ▼. 
Peabody,  20  Fa.  St  467;  BUner  v.  Brough,  II  Pa.  St  127  *;  Land>erUm  ▼• 
Wmdom,  12  Minn.  232;  90  Am.  Dec  801.    So  where  itwaa  alleged  that  the 
holder  of  a  Judgment  aa  collateral  failed  to  renew  it  and  allowed  the  lien 
thereof  to  expire^  and  the  debt  to  be  loet  through  his  sapinonoaa^  the  court 
said,  "  Whsre  a  debtor  assigns  a  judgment  as  collateral  security  to  his 
creditor,  he  parts  with  his  authority  over  it,  and  the  assignee  has  the  right 
and  power  to  let  the  lien  die  or  keep  it  alive,  and  must  abide  the  oonse> 
quences  of  his  own  will  or  nsgligenos:  CMUmgwood  ▼•  Jrwlmt  t  Watts»  806. 
The  debtor  is  entitled  to  a  credit  for  a  loas  upon  a  judgment  assigned  as  ooU 
lateral  to  his  creditor,  when  the  loss  is  occasioned  by  the  supine  negligence 
of  the  assignee:  Beale  ▼.  Farmere*  etc.  Bank,  6  Watts,  629L    A  bond  or  cho«^ 
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vhieh  ia  transferred  m  collateral  seourity  le  put  nnder  the  domfnlon  of  the 
ereditor  to  make  hia  claim  oat  of  it.  \Hie  duties  in  respect  to  it  are  aotire. 
He  is  to  employ  reasonable  diligence  in  collecting  the  money  oa  the  security 
and  applying  it  to  the  principal  debt,  and  a  conrersion  of  it  into  a  leas  secur- 
ity is  such  misuse  m  makes  him  accountable  to  the  debtor:  Muirhead  v.  Kirk' 
ftUrkk,  21  Pa.  St  237.  A  creditor  who  holds  a  collateral  security  for  his 
debt  stands  in  a  different  relation  to  the  assignor  from  that  of  a  creditor  to 
the  surety  for  his  debtor.  By  the  contract  the  aaignee  is  invested  with  the 
ownership  of  the  collateral  for  all  purposes  of  dominion  over  it.  When  the 
ooUateral  is  lost  by  the  supine  negligence  of  the  assignee,  he  must  account 
for  the  loss  to  his  own  debtor:  Hanna  ▼.  IfoUon,  78  Pa.  St  S84;  21  Am. 
Rep.  20.  The  plaintiff  parted  with  all  bis  right  of  control  over  the  collaterals, 
and  the  appellant  was  bound  to  employ  reasonable  diligence  in  their  collec- 
tion ":  McQueen's  Appeal,  104  Pa.  St  695;  49  Am.  Rep.  602. 

If  the  collateral  security  is  a  negotiable  instrument,  and  measures  are 
necessary  to  charge  any  party  thereon,  then  there  is  no  doubt  that  the  holder 
of  such  security  owes  to  the  pledgor  the  duty  of  taking  the  measures  neces- 
sary to  preserve  the  liability  of  all  the  parties  to  the  instrument:  Roberts  v. 
Tkompson,  14  Ohio  St  1;  82  Am.  Dec.  465;  Hanna  v.  HoUon^  78  Pa.  St  334; 
81  Am.  Rep.  20;  Ptekens  v.  Tarborough,  26  Ala.  417;  62  Am.  Dec  728;  Map 
V.  Sharp,  49  Ala.  140;  Douglasa  v.  Munditie,  67  Tex.  344;  Le«  v.  Baldwin,  10 
GhL  208;  Barrow  v.  Rluntlander^  8  Johns.  Ch.  614.    If  a  demand  for  pay- 
ment and  notioe  of  dishonor  are  required  to  charge  any  party  to  the  instru- 
ment, and  the  holder  neglects  to  make  such  demand  or  to  give  such  notice, 
whereby  the  debt  is  lost^  he  is  liable  to  the  pledgor  for  the  damages  resulting 
to  him:  Note  to  MiUgr  v.  Oetiyelmrg  Bank,  34  Am.  Dec  451,  452;  Peacock  v. 
PuneU.  14  Com.  a,  N.  a,  728;  Hanna  v.  Holion,  78  Pa.  St  334;  21  Am. 
Rep.  20;  BuUerlon  v.  Boopt,  8  Lea,  216;  81  Am.  Rep.  633;  8miA  v.  MUkr, 
48  N.  T.  171;  3  Am.  Rep.  690;  Jenniaon  v.  Parker,  7  Mich.  356;  Kennedy  v. 
JKosJer,  71  Iowa,  671;   Whitten  v.  WrigH,  84  Mich.  92;  Pid»n»  v.  Tarborough^ 
26  Ala.  417;  62  Am.  Dec  728;  BueseU  v.  Heater,  10  Ala.  635.     Where  it  is 
apparent  that  the  omission  to  do  an  act  must  release  a  party  liable  on  the 
instrument  anch  omission  is  so  clearly  negligent,  and  so  likely  to  result  in 
injury  to  the  pledgor,  that  there  can  be  no  doubt  that  the  pledgee  has  failed 
in  his  dnty,  and  ought  to  be  held  answerable  for  the  consequences.     So,  if 
through  the  supineness  of  the  pledgee  a  lien  is  lost  or  property  within  hia 
reach  is  allowed  to  be  removed  or  applied  to  other  demands,  hii  want  of 
diligence  and  its  injurious  results  are  equally  apparent    Henoe  holders  of 
oolUteral  security  must  be  held  remiss  in  their  dutiee,  and  therefore  liable 
to  the  pledgors  when  it  appears  that  having  judgments  as  collateral  they 
failed  to  cause  execution  to  issue  and  to  be  levied  when  they  might  have 
done  so:  Harper  v.  Second  NaL  Bank,  12  Lea,  678;  Wood  v.  Morgam^  6  Sneed, 
78;  or  they  allowed  the  lien  of  the  judgment  to  expire  when  they  might  by 
proper  measures  have  revived  it  and  kept  it  alive:  Hanna  v.  JTbfton,  78  Pa« 
St  334;  21  Am.  Rep.  20.     So  if  collateral  ia  secured  by  a  lien  which  is  lost 
through  the  pledgee's  failure  to  prosecute  proper  prooeedings  to  foreclose  its 
Haaard  v.  WeOa.  2  Abb.  N.  G.  444;  RuaeeU  v.  Weinberg,  2  Abb.  N.  C.  422; 
Northern  Ina.  On.  v.  Wrigkt,  20  N.  T.  Sup.  Ct.  168;  Ptgrnoatth  Oo,  Bank  v. 
OilTnan,  6  Dak.  304;  or  the  right  to  bring  action  on  the  collateral,  whethor 
secured  by  a  lien  or  not,  becomes  barred  by  the  statute  of  limitationa  bo- 
eauae  of  tiie  pledgee'a  inaction,  there  can  be  no  doubt  that  he  haa  not  done 
hia  duty  to  the  pledgor:  SempU  etc  Mfg.  Cfo.  v.  DehaUer,  30  ELan.  886.     Ia 
all  theao  caaea  the  want  of  diligence  ia  ao  unquestionable,  that  the  preaump- 
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tfon  of  iiegI!g«iioe  eui  toarcely  b«  rebutted,  though  it  it  ■hrayi  open  to  the 
pledgee  to  show  that  no  injury  wu  suQ^red  by  the  pledgor  from  the  apparent 
want  of  diligencet  Steger  ▼.  Bu^  Smedea  9t  M.  Ch.  172L    No  extraordinarx 
diligence  ia  ezaoted  of  a  pledge*  in  any  erent     AD  that  the  law  reqnirea  ia 
ordinaiy  diligence,  and  wheneTvr  it  ia  exerdaed,  ha  it  not  liable^  thoagh  it 
may  appear  tiiat  by  greater  diligence  the  collateral  might  hare  been  de- 
lected and  the  pledgor  eared  from  loai:  MiUer  t.  Oetfytbmrg  Bmdt,  8  Watti^ 
192;  34  Am.  Dec  449,  and  note;  Chc^e  ▼.  Ftirdp,  43  La.  Ann.  389;  Oardim 
▼.  Jone$,  23  Oa.  175;  Lamberttm  v,  Windom,  18  Minn.  506;  Slevin  ▼.  Morrow, 
4  Ind.  425;    WdU  r.  Wells,  53  Vt.  1;  Boeves  y.  Phugfi,  41  lad.  294.     Where 
promissory  notea  secured  by  mortgagee  were  transfeired  as  collateral,  and 
the  mortgages  contained  powers  of  sale  under  which  the  holder  of  the  notea 
mitfht,  at  any  time  when  interest  was  due  and  unpaid,  hare  had  the  mort* 
gaged  property  sold,  and  thus  compelled  payment,  the  failure  to  exerciae 
such  powers  resulting  in  loss  of  interest  tbrongh  depreciation  in  the  prop- 
erty, the  holder  of  the  collateral  was  held  liable  for  such  loss.    The  court  ta 
its  opinion  said:  "It  is  undoubtedly  the  law  that  the  pledgee  of  a  choee  in 
action  who  receives  it  as  collateral  security  is  bound  to  use,  not  extraordi- 
nary care,  as  the  master  seems  to  hare  supposed,  but  ordinary  or  reasonaUe 
care  or  diligence  to  secure  its  payment  when  due:  1  Am.  Lead*  Gaa.  402^ 
403;  Lawrence  r.  MeCalmoiU,  2  How.  426;  Kiier  r.  Ruddkk,  8  Bladif.  382. 
The  law  implies  on  the  part  of  the  pledgee,  from  the  nature  of  the  tranaae* 
tion,  an  agreement  to  use  such  care  to  protect  the  pledgor's  interest  and 
make  the  pledge  arailable.     Accordingly,  if  the  pledge  consists  of  indorsed 
negotiable  paper,  the  pledgee  must  preeeut  it  for  payment  at  maturity,  and, 
if  it  is  not  paid,  must  gire  notice  to  charge  the  indorser,  or,  if  Ices  ensueeb 
he  will  be  liable  to  make  it  good:  1  Am.  Lead.  Gas.  123,  124;  MeLaughan  r. 
Boviii-d,  4  Watts,  308;  Ormstfnt  r.  Fortune  16  Serg.  &  R.  302;  and  there  are 
cases  which  go  so  far  as  to  hold  that  the  pledgee  will  be  liable  for  neglecting 
to  put  the  collateral  in  suit,  when  a  prudent  man  would  do  it,  if  any  loea  re- 
sults from  the  neglect:  Lamberton  r.  fVmciom,  12  Minn.  232;  90  Am.  Dec  901; 
Wcikeman  v.  Oowdy,  10  Bosw.  208;  SUvvn  r.  Morrow,  4  Ind.  41^;  Bx  parU 
Mure,  2  Cox,  63;   WiUiame  r.  Prkx,  1  Sim.  k  St.  681;  Lytm  r.  Huntingdon 
Bank,  12  Serg.  ft  R.  61;  Hoard  r.  Qamer,  10  N.  T.  261;  but  see  1  Am.  Lead. 
Cas.  404.    This  being  the  law,  we  do  not  see  how  defendant  oan  justify  her 
neglect  to  collect  tho  installments  of  interest  as  they  accrued,  eepecially  when 
we  consider  how  r^eap  and  expeditious  a  means  she  had  of  enforcing  pay- 
ment in  the  powers  of  sale  contained  in  the  mortgagee.     We  hare  no  heei- 
tation,  therefore,  in  holding  that,  baring  neglected  to  enforce  the  payment  of 
the  interest  when  she  could  so  easily  have  done  eo,  she  mnat  herself  be  held 
responsible  for  it":   WhUin  r.  Paid,  13  R.  L  42.     The  caeea  in  which  the 
holder  of  collateral  has  been  held  answerable  for  loss  of  the  debt,  through 
his  failure  to  prosecute  an  action  thereon,  where  the  statute  of  limitation 
has  not  interposed  through  his  inaction,  are  rery  infrequent^  and  we  do  not 
know  of  any  in  which  his  liability  has  been  enforced,  except  when  he  was 
asked  by  the  pledgor  to  take  action  and  refused,  or  circumstances  were  called 
to  his  attention  making  it  manifest  to  a  man  of  ordinary  intelligence  that 
inaction  must  almost  certainly  result  in  lose.     If  it  appears  that  the  maker 
of  the  collateral  was  insolrent  when  it  was  transferred  to  the  pledgee,  and 
so  continued,  no  laches  will  be  imputed  to  the  latter:  FoweU  r.  Honry,  27 
Ala.  612.     When  the  principal  debt  is  paid,  then  the  only  duty  of  the  holder 
of  the  collateral  ia  to  keep  it  safely  until  he  can  return  it  to  the  pledgor,  and 
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Im  diiMAoliifir»  jiy  dai^io  tbt  lattar.  Attar  .nob  r^r^r^,  tol^Bi 
lor  the  ooU«etion  ntf  tke  MlUibAnae  QvmrUb  v.  .ittO^  B  M«.  JSa. 

Tb«  hoUtf  of  MgotiiUiU  amwa^am,  -hff^hiir  tVitf  nnnnirf  nf  Bigiatitlilt  i» 
itnunenito  or  ju^iiniiafc  ozcroiio  AtioMt  oBdixuur/  out  ia  Inipiqg  ibon^Bfdkr 
and  that  pnHorriqg  tiMm  icom  Jan:  iP^  ▼.  Omrail,  42  Ala.  Itfs  M  4fl[k 
Jkc  SHi  JoBoa  OB  Plodga^  iM.  4Q3-4Q5,  ilG^  and  thif  dol^  doas  not  tar* 
Bunato^m  tiba  paomaat  af  iba  .iMriaoipal  dflbft  if  tiia.aMaeU]at  JyMw  not 
aarrandatad  ta  Um  jpda()goc  Xbai  wluira  a  fawJc  Moaivadaa  ooUatcml 
tity  oanUin  iiondfl»  aonpoai^  and  atooks,  ^e  aiUa  to  aiUoh  arma  trongfiaaWa 
hy  delivery«  and  which,  after  tba  ^/jaeiU.of  tbe  piiaoi{Mj  dii>W  van  atolan 
faona  tha  imatody  of  tha  baoJk  JLkfagh  ifca  failure  to  axeroiaa  ordimry  aua,  it 
wae  Jifiia  to  1m  jtnawarabLB  ler  tiia  Jeaa:  TMrd  HaL  Bamk  ^  AUHmom  ▼• 
Ajfd;  ii  Md.  47.;  22  J^m.  ^p.  801;  1ml  aoiaatbing  anara  than  tbe  loM  al  tka 
aooncitiea  iaxeqnified  to  jnaJka  tha  holder  anaararablau  fiaah  loaa  maat  baaa 
joaanlted  iron  hie  iailoia  to  azacciaa  acdkumr  aarat  MiU§  r.  tf iOratit  47  Ma. 
X2Q;  74  Am.  Deo.  767;  Jonaa  on  Ple«\ge^,  aeoa.  610,  61i'  Thaiafora  if  4fa^ 
loat  ligr  Jbiai;gUry  or  iaraeiyr  adthaoit  thara  heug  anj  want  ^  ^adiaaigr 
J»  iba  ^art  joi  the  iaolda^  ha  ia  Jiot  aAawarahla:  W4mik9^S^9L  Mmk 
r.  Jatkmm^  07  Ma.  J90;  U  Am.  J^p.  66;  Jmkim  w,  NaihmU  tie.  Bmtk 
J^  Um.  XlCt;  J)tmiinrM  V.  Umom  N4U,  Auik,  &l  Um.  d6B.  Iha  4ai^  iif  the 
jladgffo  jU  Jiot  io  he  nieaanrw^  or  aaceaaarilgr  i»  :he  .jq4s*^  ^  ^>^  aua- 
aar  in  wiuob  ha  takaa  oare  of  hia  oapn  praparty.  It  h  jneaaly  tQ  eareaoiae 
•aadiaary  oan^  and  ia  aat  inaraaaed  ^y  .tha  laet  that  hm  aaaiaiaaa  .anaaoal 
•aaca  and  dilveaae  ia  hiai»wa.affura.and  in  the .protaetioa  of  hia^Mm  iatar- 
aativ  nor  ia  it  diintniahad  hff  tha  faat  that  he  ia  ni^gHgent  and  inottaatuw 
ia  Jiia  awn  intaroata  aa  veil  aa  to  thoaa  of  othara  oaauaitted  to  haa  aaaa^  In 
4UI  inatanofla  thave  :Biaat  he  aoEeaaiaad  aaoh  eace  and  diligenae  in  the  onatady 
af  aoUateBala  aa  peraona  of  oammon  prodenoe  would  exereiaa  aadar  JUka 
«aiwwiBataooaa  in  iLaep^g  aimilar  paqpertys  Tkkd  iTafc  Bank^  ffn/Hwoni  «• 
Bt^  44Md.  474  22  uiaa.  Bap.  36;  SeoU  r.  Qnm,  2  &  a  62$;  6301 

If  the  property  taken  doaa  not  eoneiat  of  ohoaea  to  aottoa  to  ha  oolieotad 
ily  aoi^  hot  4>fataQka«r  •other  proper^  vhioh  the  orediter  ie  given  power  to 
aaU  and  to  apply  the  paoeeeda  to  the  paymeat  of  hia  deht^  ha  auty«  hy  not 
■aliqg  paamptiy  aaffer  the  property  to  reoiain  in  hie  haoda  anaold  natil  it  ia 
arhflUy  ar  partly  ioat  ar  daatroyiad,  or  haa  depwaeiatod  ia  velna,  ao  that  it 
alaacty  qppaaca  that  it  would  have  been  better  for  tha  pledgor  if  the  pledgee 
had  piQHiptly  axenuaedhia  .power  te  aells  and  thea  the  ^neation  preaeating 
Jtaelf  lor  deoiaion  ia,  whiob  ol  the  partiea  Aiiiat  bear  the  kaa  af  the  flreditor'a 
iaaotioi.  If  ithe  pledgor  haa  aet  demanded  that  the  power  ioaall  be  a»H> 
fliaad  and  the  property  diapoaed  of,  the  Aotboritiea  agree  ^hat  the  pledgee  deee 
not  awe  to  bim  the  do^  of  aeUing  upon  default  in  the  payment  of  the  prinoi* 
pal  deb^  Jior  at  any  other  partioolar  time:  ColquiU  v.  SinlK  66  Qa.  MS;  J?«^ 
jaam  ^r.  Burlr^,  U  Iowa,  410;  79  Am.  Dea  497;  jRichardsoM  v.  JaiMrance  Co.,  27 
Qratt.740;  JSoaa^  ▼.  ile{2k^  4S  lU.  346;  96  Am.  Deo.  661;  Howard  y.  Bri^^ 
ham,  98  Maaa.  133;  O'lTM  r.  Wkigkman,  67  Pa.  St.  394;  Oranits  Bamk  v.  Ricb^ 
wrdtmt  7  Met.  407.  Whether  the  pledgor  may,  by  notioe  to  the  pledgee,  re* 
qniia  him  to  aeU  and  hold  him  answerable  for  auch  loaa  aa  may  reaalt  from 
a  delay  ia  aeUin|^  ia  by  no  meana  well  settled.  It  appeara  olear  that  he 
oaaoot  inaiat  Ji^on  a  aale  immediately.  Some  of  the  deciaiona  prooeed  upon 
tha  tbeoijr  that  it  ia  the  dnty  of  the  pledgee  not  to  be  negligent  in  reapeot 
ta  Aha  .makiag  af  tha  aale,  and  that  the  fact  that  the  pledger  had  in  yain 
■agaaated  a  aU^  jaay  At  ieaat  tend  to  prore  negligence  on  tha  part  of  tha 
pledgee  in  not  making  it:  GoodaU  ▼•  Bkhotrdmrn,  U  N.  H.  672;  FrankUm 
AM.  tit.  B.mrn  Vol.  XXXU. — 46 
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Sav.  ItuL  ▼.  JPreeiorhUf  6  Mo.  App.  473.  In  one  cm*  it  wm  proved  what  the 
pledgor  of  itooke  h  eollatenl  told  the  pledgee  that  he  wanted  them  sold  if 
the  prineipal  debt  was  not  paid  when  it  fell  dne;  that  the  debt  became  dne 
in  December,  1875;  that  the  etooke  about  three  months  after  that  data  were 
worth  thirty  dollars  per  share,  and  the  pledgee  sold  them  two  years  later  for 
twenty-eight  dollars  per  share.  The  trial  court  instructed  the  Jory  that  if 
the  pledgor  gave  notice  of  hie  wish  that  the  stoek  be  sold  at  the  matority  of 
the  note,  then  that  it  was  the  pledgee's  duty  to  make  such  sale  within  a  rea- 
sonable time^  and  that  if  he  did  not  so  sell,  he  was  liable  for  the  aubeequent 
depreciation  of  the  stock.  This  initrnction  was  held  to  be  erroneous.  *'  The 
property/'  said  the  court,  *'  as  such,  is  still  that  of  the  pledgor,  and  of  this 
the  pledgee  assumes  the  custody  and  eare.  The  pledgee  has/nf  m  re  aBena^ 
a  special  right  in  the  pledgee's  property  for  the  purpoee  of  compelling  tiia 
pledgor  to  pay  the  debt.  The  pledgee  stands  to  a  certain  extent  in  a  fiduci- 
ary relation,  and  therefore  cannot  ordinarily  purchase  the  property  wheo 
sold.  The  pledgor  retains  a  double  interest  in  having  his  debt  paid  and  ia 
the  possible  surplus;  but  as  the  pledgee  has  taken  possession  the  pledgor 
can  make  the  sale  only  through  the  pledgee;  but  if  the  pledgee  has  the 
right  to  make  his  olaim  out  of  the  property  and  it  has  been  put  into  his 
hands  for  this  purpose,  how  can  it  be  said  there  is  a  right  in  the  pledgor  to 
require  the  sale  at  a  given  timet  This  virtually  asserts  in  him  a  right  ha 
has  surrendered  with  the  pledge.  To  say  that  the  debtor  has  an  absolute 
right  to  require  the  sale  at  a  given  time  is  to  say  that  the  creditor  is  not 
to  exercise  his  judgment  and  skill  in  the  management  of  his  own  special 
property.  On  the  other  hand,  so  far  as  the  pledgor's  intereet  is  involved, 
the  pledgee  ought  only  to  be  responsible  for  negligence,  not  for  failure  whidi 
may  be  consistent  with  diligence,  and  even  indicate  vigilance  and  skill  in 
calculating  the  ehances  of  the  market.  Refusal  to  sell  upon  the  request  of 
the  debtor  may,  on  the  other  hand,  tend  to  show  negligence  or  want  of 
reasonable  care,  it  being  merely  a  fact  to  be  considered  with  other  facts  "i 
Fratiklin  San,  InsL  v.  PrtHarhiu,  6  Mo.  App.  473. 

In  a  case  in  which  it  was  claimed  that  the  mode  of  selling  property  had 
not  been  such  as  was  for  the  best  interest  of  the  pledgor,  and  had  resulted 
in  his  loss,  the  trial  court  instructed  the  jury  that  the  pledgee  "was  bound 
to  use  due  diligence  and  care  in  the  sale  of  the  stock  to  protect  the  ri|^tB 
of  the  plaintiff;  that  he  must  use  the  same  oare,  diligence,  and  pmdenoe  m 
the  sale  that  a  prudent  man  would  in  the  sale  of  his  own  property."    Hm 
course  which  the  plaintiff  contended  had  been  injurious  to  him  was  the  sell- 
ing of  a  certificate  of  stock  without  dividing  it  into  small  lots.    The  in* 
struction  given  by  the  trial  court  was  pronounced  erroneous,  becanse  l^  it 
**  the  jury  may  have  been  misled  into  the  belief  that  the  duty  of  the  defcmd* 
ant  was  to  exercise  the  same  prudence  and  diligence  which  a  prudent  ewner 
would  exercise  in  determining  the  time  when  he  would  sell  his  own  stock, 
and  whether  he  would  sell  each  certificate  as  a  whole  or  in  paroeU  ";  and 
because  the  only  duty  of  the  defendant  after  he  had  determined  to  sell  the 
stock  *'  was  to  exercise  reasonable  care  and  diligence  to  obtain  whatever  the 
stocks  were  worth  at  the  time  he  sold  them  ":  Newaome  v.  Davit^  133  Masa. 
348.    There  is  no  doubt  that  it  is  the  duty  of  the  holder  of  oollateral  not  to 
act  under  the  influence  of  motives  injurious  to  the  pledgor,  and  the  latter 
may  recover  damages  for  an  injury  resulting  in  a  delay  to  make  a  sale  of  stock 
pledged  as  collateral,  if  the  purpoee  of  such  delay  was  to  enable  the  pladgae 
to  perfeot  a  scheme  whioh  it  and  its  <^c«ni  then  eatertained  «l  digreniatlBg 
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the  stocks  before  offering  them  for  sale;  Napier  ▼•  (knirai  ete.  Bank,  68  Qa. 
637. 

The  UabUUie$  of  the  holder  of  ooIUteral  seoarities  may  best  be  nnderstood 
by  oonsidering  his  rights  and  duties^  of  which  we  hare  already  treated^  be« 
eanse  he  is  for  some  porposes  at  least  regsrded  as  the  owner  of  the  prop- 
erty^  ho  must  be  snbjeot  te  some  extent  to  the  liabilities  of  an  abeolnte 
owner.    Thus,  if  stock  has  been  transferred  to  him  as  collateral,  so  that  he 
appears  on  the  books  of  the  corporation  as  a  stockholder,  he  is  liable 
to  the  same  extent  as  an  absolute  stockholder  in  an  action  by  creditors 
of  the  corporation  to  compel  the  payment  of  unpaid  snbecriptions:  PuU* 
man  ▼.  Upton^  96  U.  S.  328;  and  aUo  to  actions  to  enforce  the  personal  lia- 
bility of  stockholders  in  those  states  whose  statntes  or  oonatitntion  impose  a 
personal  liability  upon  stockholders  for  the  corporate  debts  or  some  portion 
thereof:  Bowden  y.  Farmen*  Bank,  I  Hnghes,  307;   Wkeeloek  y.  Kott,  77  111. 
296;  HaU  v.  Walker,  31  Iowa,  344;  7  Am.  Rep.  137;  Magruder  y.  OobUm, 
44  Md.  349;  22  Am.  Rep.  47;  Creaee  y.  Babcock,  10  Mel  624»  646;  Ftrei 
NaL  Bank  y.  Hfgham  Mfg,  Co.,  127  Mass.  663;  BoneeeU  ▼.  Brown,  11  N.  Y, 
148;  AuUman'a  Appeal,  98  Pa.  St  606;  Brekine  y.  Lowenatein,  82  Mo.  801. 
In  seyeral  of  the  states  statutes  haye  been  enacted  relieying  holders  of  stook 
as  collateral  of  this  liability;  and  where  such  statutes  are  in  force,  it  is  oom- 
potent  to  proye  by  parol  eyidence  that  though  stock  stood  on  the  books  of  a 
corporation  in  the  name  of  a  person,  yet  that  he  in  fact  merely  held  them  as 
collateral,  and  such  proof  being  made,  he  is  not  answerable  for  the  debts  of 
the  corporation:  Mciiahon  y.  Mae^,  61  N.  T.  166;  Burgeu  y.  Seligman,  107 
U.  SL  20;  Union  Savinge  Ate'n  y.  SeUgman,  92  Ma  636;  1  Am.  St  Rep.  776. 
The  decisions  maintaining  the  liability  of  the  holders  of  stock  as  coUatera* 
for  the  debts  of  the  corporation  or  for  unpaid  subscriptions  proceed,  we  apl 
prebend,  upon  the  ground  that  the  statutes  imposing  personal  liability  upon 
stockholders  had  intended  to  make  answerable  all  persons  who  on  the  books 
of  the  corporation  appear  to  be  the  owners  of  stock,  and  on  whose  financial 
responsibility  the  creditors  haye  therefore  probably  relied.     Henoe^  if  a 
holder  of  stock  as  collateral  does  not  appear  on  the  books  to  be  the  owner  of 
the  stock,  he  is  not  personally  answerable  to  the  creditors  of  the  corporatioai 
Henkle  y.  Salem  Mfg,  Go.,  39  Ohio  St  647.     Except  in  the  case  of  oorporate 
stocks,  we  haye  not  met  with  any  decision  holding  the  owner  of  ooUateral 
security  liable  for  anything  except  his  yiolation  of  his  duties  to  his  pledgor. 
We  haye  already  referred  to  the  duties  of  the  pledgee  to  exercise  ordinary 
care  in  the  custody  and  preseryation  of  the  property,  and  his  ccmsequent 
liabilty  for  the  non-obseryance  of  such  duty.  The  interest  which  the  pledget 
has  in  the  pledged  property  does  not  ordinarily  entitle  him  to  use  it  for  hit 
own  purposes,  if  such  use  can  diminish  its  yalue,  or  otherwise  injure  the 
pledgor:  MeArikur  y.  HoweU,  72  111.  368;   Thompeon  y.  Pairiek,  4  Watts^ 
414;  Lawrence  y.  Maxwell,  63  N.  T.  19;  note  to  Lu^eette  ▼.  Towneeni,  49 
Am.  Dec  736.     '*  Where  a  pledge  is  made  by  a  debtor  to  his  creditor  to 
secure  his  debt  for  a  certain  term,  the  law  requires  that  'the  latter  shall  ' 
safely  keep  it  without  using  it»  so  as  to  oause  any  detriment  thereto;  but 
if  detriment  happens  within  the  term  appointed,  it  most  be  set  orer 
against  the  debt  according  to  the  damage  sustained  **!  8tmm»  y.  Marekf  4 
Denio,  227;  47  Am.  Dec  248.    For  a  misuse  or  abuse  of  the  proper^ 
pledged,  the  pledgee  is  answerable  to  the  pledgor,  and  the  latter  may,  at  hia 
election,  treat  it  as  a  oonyersion  ol  the  property,  and  reooyer  damages  ao* 
eordinglyt  Crocker  y.  OuUyer,  44  Me.  491;  69  Am.  Dec  118;  De  ToUenen 
?.  Fulkr,  1  Mill  Const  117;  12  Am.  Dec  616^  and  note    II  tilt  ffop^y 
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peril  of  lost,  the  pledgee  does  not  inonr  liability  by  ttsiiig  it|  sad  if  it  b  af 
mnatn  tbst  ■••  it  mmmmmty  in  properly  caximg  lor  J4  Iktm  H  !!•> 
Iiii  dn^  to  w  ■••  it  th«k  it  will  Aot  uaSu  f com  iU  dun 
nedgce^aeaaM.  If  iMaibeoMof  theptfopartjpUdfedpnafito^ 
4kB  ftedgM  MOi*  aBOoant  llieiaf or  to  the  pled^oi;  aad  Apply  thm 
aeediofaoohawtothtadUiaotiaaaftliodelii:  (Zciviiy.  tfleviM^  IB  AU.  K8; 
<8  Am.  Dae.  Itf;  NmUm  r.  HMiag.  2 Marph.  IIU  6  An.  Doa  fi22;  raeif. 
ewl  y.  Fikfabitk,  9 Ikm,  U7.  Soifaaypffoite  acocne irwft  properlgr  haU 
aa  Qolktoial,  eoaii  prafito,  arhilo  tbey  oiay  be  aeUaotad  and  xatainad  by  tbe 
pledffoa,  aniit  be  eeaditod  ta  tbe  pledgor,  or  a{^;iiied  to  the  sum  daa  fnua 
liiai,  aa  wbare  dividenik  aaoraa  on  pledgad  atoek;  or  iatereit  ii  aollaetad  am 
a  aoearily  beld  ai  aollateralt  Jonas  oa  Piadgae.  eaoi.  3M,  309.  If  piaparty 
bald  at  ooUataxai  anniiet-i  af  negotiable  iaatniraaati,  demand  for  and  aotiaa 
ai  noo-payiaaai  oT  wUah  ia  aseaatial  to  praearre  the  Uaiiility  ^ 
tlwrete^  or  af  aooae  of  Ihaflo,  or  aotioa  npon  uliioh  ii  naoaaaary  to 
aoraa  lien,  ar  to  pseTaai  tbe  oparatiaa  of  tba  atatnte  of  limttatioaa,  it  i^  aa 
wa  bara  already  aliown,  tba  daty  of  tbe  holder  to  make  aaoh  i^rafl"^^  ar 
fpwa  amok  notion  or  to  toba  aaab  aetioa  aa  irill  prevent  tbe  ioH  of  iba  Jian 
ar  the  fight  al  aotii»a  oa  tba  dab^  and  tba  fiukisa  todiariiaige  aithar  of  tbaaa 
datiee  laadeia  Idia  liable  to  tbe  aztont  af  tba  loaa  unite inad  by  tba  pledgor. 
A  holder  ai  ooUatoral  also  haauinai  Uable  to  the  pledgor  for  ac^  viaUtioa  am 
tbe  part  af  tba  fioroiar  of  the  aKpraai  ar  implied  ooatiaot  between  tbaia.  and 
Jar  tbe  doing  of  aato  iaoonaistent  with  aaob  oeotraatb  On  iba  piymant  af 
flie  debt  aod  daauaid  tor  a  xatvm  ai  tbe  property,  tbe  iiolder  iteeoiaai  liaUa 
for  alt  daaiagaa  resaltiag  from  bia  refaaal  to  raetora  it:  Ckisi  v:  ^yjgrrtfcfrfam, 
HOir.  T.  94S;  JWifeff  T. /aiparinv' efc.  Bank,  90  if.  Y.  483;  MenkaaU'ati. 
3ankT,  Mmtmk  SaU  tnukeea,  «2  Ga.  271.  Tba  pledgee  ia  alao anawaraUa 
lor  any  nueappropriKtion  of  tba  odUateral,  wbethar  made  by  himenlf  ar  bia 
agents  Re^mokU  w.  WiiU,  IS  a  a  5;  J6  An.  Bap.  678$.  aa  wail  aa  far  aay 
•aorplas  which  aaay  ranain  ia  bia  bands  altar  tba  afttiafaotien  of  tba  prinoi- 
psldebt:  ^fai< ▼.  AWra^  U  Pick.  iOO;  26  Aak Dae. 61«;  ^aionJ^A  Aadbv. 
MbertB,  46  Wia.  873;  ar  aaob  part  of  the  priaaipal  debt  aa  the  a^ataml  sna 
ftf«a  to  seoare:  fhrkUty  w,  Botoen,  103  UL  883. 

JPeroa  XMamfalor  (TMoaitoriBaf  (7m  c^"  C\>aatoYi/ the  balder  fa  genatal^ 
atihe  eleedea  of  the  pledgee^  lialdaaa  f  cr  its  aanyacaian,  aa  wfaace  tbe  pledgee 
tiaaafers  or  piedgas  the  property  witboat  aDthority  to  do  aoe  ^ag  ▼•  Ori^ 
IMMaM.  566;  Ib^yam ▼.  AiyrKr.  26 Md. 43i;  90  Am.  Dan,  60.  I^bawarai^ 
the  pledge  or  transfer  fa  not  anoh  aa  eonld  injoia  tbe  pledgor,  aor  ia  aqy  way 
ar  to  any  extent  inconaiatont  with  hie  rights,  and  hie  property  xaosaiaa  ia 
«Boh  a  couditton  that  it  oaald  be  delivered  to  him  at  any  time  when  ha  ahoald 
baoome  entitled  therate^  there  ia  no  oon version  and  therefore  no  liability: 
JDoy  ▼.  HaifMM,  108  Mass.  866;  HmA  r.  Qritwold,  6  SWL  Hep.  673.  So  if 
the  property  held  aa  oollateral  aonalsts  af  aaertifioato  of  atook  in  a  private 
aorporation,  tfaa  fsat  that  it  is  sold  or  pledged  witboat  the  ooasent  of  the 
pledgor,  does  not  ocamtttnto  a  oenvarsion  if  tbe  pledgee  retains  in  his  posses- 
aioa  ready  for  delivery  aa  aaioQnt  ef  stook  eqoai  to  that  hold  by  him  as  col« 
lateral:  Atbuuw,  Oamhk,  42  OsL  66;  10  Am.  Rep.  282;  Marian  v.  Uorgam. 
19  K.  7.  170;  75  Am.  Bee.  311,  and  note.  This  nale  ia  probably  equaBy 
appHoaUe  to  mnnioipel  and  govaramaBfeal  bonds:  StaaH  ▼.  Bigler,  98  Pa. 
'  fit.  66.  I^  tbraagk  the  pay  maait  af  tba  priao^al  debt  or  otherwise,  the  rigiit 
toehold  the  Dollataral  tarssiaates,  and  the  pledgee  xefases  to  deliver  it  on 
to  tbe  pledger,  6be  latter  aiay  aastoin  an  aetioa  for  ito  aonvanioat 
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^hwen  r.  ffproHtt^  S  A.  K  Mftrsll»  54;  Lawrenm'W.  Maxwell,  59  IK  T.  19^ 
Decker  ▼.  Maiham,  12  N.  Y.  813;  McCalia  t.  Ckuri,  65  G*.  63;  KvOmtm  ▼. 
ChreftOamH,  92  Gal.  40%  27  Am.  81  Bapi  190L  Tfav  Mae  rctnlt  follows 
-whon  tho  pledgM,  tkovgh  be  does  noi  vef tii*  to  rvtim  tho  property  fMle  to 
di9  SO  besanie  he  has  wroogfnll y  lold  or  seed  it^  or  hM  otberwiae  rendered 
bhnself  wHbont  power  to  oeoiply  with  bb  datyr  Cfay  r.  Mom,  M  CM.  125| 
Wheeler  r,  Ifei^tHdd,  16  K.  T.  892;  note  to  LttdketU  r.  Towmmdt  40  An. 
Dee.  736.  If  the  holder  of  eolUtersl  telb  it  without  aathority  to  do  se^  or, 
hsrin^  sethorfty  to  wll,  deee  not  pnnne  tvch  Mithority  so  u  to  make  the 
Bsle  Tslid,  the  »le,  at  ^e  eleetion  of  the  pledpfor,  may  be  regarded  ae  a  eon- 
TCTRtofi  of  the  collateral  and  the  pledgee  held  liable  therefor  in  an  aetion  of 
trorer:  Ifahrinff  ▼.  BankqTMobile,  6d  Ala.  204;  Rotmmieelg^.  Fnmer,  82lnd. 
342;  Maryland  F.  Int,  Co.  t.  Dahympk,  25  Md.  242;  99  Am.  Dea  779,  ee 
in  any  other  appropriate  proeeeding:  Fcwle  r.  Ward,  113  liasi.  548;  18  Am> 
Rep.  634.  If  tiie  sale  was  to  the  pledgee  himself  when  he  was  not  antbor^ 
ised  to  purchase,  it  may  be  treated  ae  valid  or  not  as  the  pledgor  may  eleet 
If  he  electa  to  affirm  the  sale,  then  it  is  valid  for  all  purposes,  and  the  only 
liability  of  the  pledgee  is  to  credit  the  pledgor  with  the  proceeds  of  the  sale 
or  to  otherwise  aceount  to  him  therefon  Killain  v.  ffofaum,  8  111.  App.  20(X 
If,  on  the  other  hand,  the  pledgee  eleote  to  disaffirm  the  sale,  then  it  nrastba 
treated  as  never  having  taken  place,  and  therefore  as  creating  no  liability 
ag.iinec  the  pledgee.  He  bolds  the  property  as  before  the  sale  with  the  doty 
to  keep  it  safely,  and  the  right  to  apply  it  to  the  satiafaotioo  of  his-  debts 
Bryan  r.  Ba:dwin,  62  K.  T.  232.  Thon^  Oie  holder  of  collateral  baa  at- 
to:npted  to  sell  it  and  the  form  of  bidding  it  in  has  been  gone  through  with, 
yet  if  the  sale  was  nuaotbortzed  and  the  stock  never  went  oit  of  the  posses- 
sion of  the  pledgee,  and  he  at  all  times  had  it  on  hand  so  that  it  conld  be  ds- 
livered  to  the  owner,  no  liability  for  its  conversion  existst  Terry  ▼.  BWmkf^ 
ham  NaU  Bank,  93  Ala.  699;  30  Am.  St;  Rep.  87. 

The  Meaeare  qfDamoffee/er  ike  Convereion  of  a  collateral  secnrity  by  the 
holder  thereof  must^  open  principle,  extend  to  and  be  limited  by  the  aetoal 
iojnry  suffered  by  the  pledgor.     If  an  unanthorised  or  invalid  sale  is  made^ 
the  pledgee  cannot  relieira  himself  from  liability  merely  by  aoeoanting  for 
the  proceeds  of  the  sale.     He  nrast  account  for  and  pay  the  aotnal  value  of  the 
property  at  the  time  of  the  con  version:  JejfereenBankr,OkhFallee^  Warke, 
20  Fed.  Rep.  66;  note  to  BoUneen  v.  Hurley,  79  Aol  Dee.  606;  Barnard  v. 
Ihihe,  04  Ind.  220;^  9ueceukm  qf  LUee,  24  La.  Ann.  660;  Kiaer  ▼.  Bwddkk^  8 
Blackf.  362;  Ifoland  v.  Clark,  10  B.  Mon.  239;   Word  v.  Morgan,  6  Sneed,  79; 
ifCTccom&v.  BaskeU,  14Basb,  058;  FhreiNai,  Bankv,  Boyee,  78 Ky.  42;  89 Aa« 
Rep.  199;  Ou^ngY,  Seymour,  30 Minn.  301;  DaggeUr.  Davit,  S9UiA.  86;  51 
Am.  Rep.  91;  Bwntey  v.  Laidiey,  34  W.  Va.  721;  20  Am.  St.  Repu  986;  and 
in  some  instanees  the  highest  market  value  np  to  the  time  of  the  trial:  ^otill 
V.    Ifonf,  113  Ifase.  648;  18  Am.  Rep.  684;  Siargle  v.  KeUk,  67  Dl.  481| 
Martham'r,  Jamhn,  51  N.  Y.  236;  Bomame  v.  Van  Allen,  26  N.  Y.  309.    If 
the  collateral  consists  of  promissory  notes  or  instmmente  for  the  payment 
of  money,  doubtless  the  amount  recoverable  thereon  by  their  terms  is  pre* 
sumed  to  be  the  measure  of  damages  for  their  conversion:  Hamard  v.  Duke^ 
64  Ind.  220.     Sometimes,  as  in  the  principal  case,  the  holder  of  osllateral 
has  mrrendered  it  to  the  maker  without  having  any  right  te  do  ss^  or  has 
transferred  it  without  authority,  and  with  respect  to  cases  of  this  <Aass  it 
hns  been  insisted  that  the  pledgee  should  be  treated  as  electing  to  accept  the 
aecnrity  so  transferred  or  surrendered  at  its  face  value,  to  be  applied  in 
satisfaction  of  his  debti  irrespective  of  its  actual  value  or  of  the  injury 
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•affBred  by  th«  pledgor  from  like  improper  truitfer  or  miTender:  Wood  ▼• 
MaUheM,  78  Mo.  481;  Ooeh$  ▼.  Oham^,  14  AUl  65;  JTdtdb  ▼.  Hnuhet^,  17 
Barli.  492.  Tber«  is  no  doubt  that  a  holder  of  oolUtend  otamMm  baa  iM 
right  to  make  a  oompromtee  by  whioh  they  are  aarrendered  on  the  payment 
of  a  earn  less  than  that  actually  dne  thereon,  and  that  he  mnst  respcmd  for 
any  damages  aetnally  sustained  by  the  pledgor  from  so  doing:  Umkm  Truai 
Oo,  V,  Siffdon^  93  El.  458, 470,  whioh,  if  the  makers  were  MWent,  is  neoeasaril  j 
the  face  value  of  the  instrument  surrendered:  Depuif  ▼.  Clark,  12  Ind.  427;  OoT' 
Uek  r.  Jamest  12  Johns.  146;  7  Am.  Deo.  294;  but  undoubtedly,  upon  prin- 
oiple,  there  is  no  reason  why  a  holder  of  oollateral  making  a  oompromise  or 
any  other  unauthorised  disposition  thereof  should  be  required  to  respond  for 
damsges  whioh  the  pledgor  has  not  suffered.  If  the  oompromise  was  advan* 
tageous  and  the  amount  realised  all  that  oould  hare  been  obtained,  tihtt 
pledgor  is  not  entitled  to  any  credit  beyond  the  amount  resulting  from  the 
compromise:  ExeUr  Bank  r.  Oordon,  8  N.  H.  66;  and  so  where  a  secoritj  is 
iui properly  surrendered  or  otherwise  oonverted,  the  measure  of  damages  is 
not  necessarily  the  amount  dne  but  is  the  actual  Talne  of  the  property  con- 
verted, which  in  the  event  of  the  maker  being  insolvent,  is  nothing:  PoUer 
T.  MerehanU*  Bank,  28  N.  7.  641;  86  Am.  De&  273;  Vom  ▼.  FkridA  R.  R. 
Oo,,  50  N.  Y.  3G9;  Oriifgs  v.  Da^,  136  N.  T.  152;  32  Am.  St.  Rep.  704. 

BemedieM  agadntt  Third  Permnu.  —  Every  bailee  may  maintain  an  action 
against  a  third  person,  who  while  such  bailee  is  in  poesession  or  entitled  to 
possession  of  the  subject  of  the  bailment^  seises  or  converts  it  or  otherwise 
injures  it  or  interferes  with  the  rights  of  the  bailee  to  his  damage:  BikinM  v« 
Bo»ton  M.  R.  B,  Co.,  19  N.  H.  337;  51  Am.  Dea  184;  LiUU  v.  Fosidt,  34  Me, 
545;  56  Am.  Dec  671;  BrewUer  v.  Warner,  136  Mass.  57;  49  Am.  Rep.  5| 
American  Dial.  Tel  Co.  v.  Walker,  72  Md.  454;  20  Am.  St  Rep.  479.    If  a 
collateral  security,  as  in  the  case  of  a  warehouse  receipt  or  bill  of  lading, 
entitles  the  holder  to  the  possession  of  the  property,  he  may  maintain  an 
action  against  any  third  person  who  interferes  with  such  poesession  or  does 
any  other  act  prejudicial  to  the  holder  of  the  security.    If  the  coUateial 
consists  of  promissory  notes  or  other  evidence  of  indebtedness,  the  holder 
may  maintain  an  action  of  trover  or  replevin  against  any  one  who  unlaw* 
fully  seises,  retains,  or  converts  them.    The  object  of  taking  seourity  of  this 
class  of  oollateral  is  to  obtain  the  proceeds  thereof  either  through  the  vol* 
nntary  action  of  the  makers  or  by  compulsory  proceedings  against  them. 
The  holder  of  the  collateral  may  therefore  sue  thereon  with  like  effect  as  if 
he  were  the  absolute  owner  and  he  need  not  make  his  pledgor  a  party  to 
the  action  nor  otherwise  take  any  notice  of  the  pledge.    He  is  at  all  times 
entitled  to  demand  and  receive  the  money  dne  upon  such  securities,  and 
whenever  they  are  not  paid  when  dne  to  enforoe  payment  by  proper  action: 
Dke  V.  TuUy,  14  La.  Ann.  460;  Jones  v.  Hawkin»,  17  Ind.  550;  Bawe  v.  Bainet, 
16  Ind.  445;  77  Am.  Deo.  101;  Lamheiion  t.  Windrnn,  12  Minn.  232;  90  Am. 
Dec  301;  HurU  v.  Nevers,  15  Pick.  500;  26  Am.  Deo.  616;  Van  Biper  t. 
Baldwin,  85  N.  Y.  618;  Kinney  r.  Kruae,  28  Wis.  183;  Tarbell  ▼.  Sturieoani, 
26  Vt.  513;  Haydon  v.  NtcoleOi,  18  Nev.  290;  Houser  v.  Houeer,  43  Ga.  415; 
HilU>n  V.  Waring,  7  Wis.  492.     His  right  of  action  cannot  be  lost  by  the 
death  of  his  debtor:  Huyler  t.  Dahoney,  48  Tex.  234;  BenneU  v.  Stoddard,  58 
Iowa,  654,  nor  is  it  dependent  upon  the  principal  debt  being  dne:  Janee  v. 
HawUnM,  17  Ind.  550.    The  amount  of  his  recovery  is  in  ordinary  cases  the 
full  amount  due  on  the  collateral:  AUae  Bank  v.  Doiyle,  9  IL  L  76;  11  Am. 
Rep.  219;  98  Am.  Dec  368;  but  if  there  exists  any  defense  wliicb  might  be 
asserted  against  the  pledgor  were  he  the  plaintiff  in  the  action,  then  the 
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recovery  of  the  holder  of  the  eollateral  may  he  limited  to  the  amooni  dae 
him  upon  the  principal  debt:  A  Has  Bankr.  Doyle,  9  R.  I.  76;  11  Am.  Rep. 
219;  98  Am.  Dec.  368;  Ste^e  ▼,  Benson,  2  IlL  App.  560;  Union  Nat.  Bank  t. 
BoberU.  45  Wia.  373;  ValeiU  r.  Maeon,  1  Ind.  288;  Mayo  ▼.  Moon.  28  IlL 
428. 

If  several  ■eonrities  are  held  as  eollateral  forgone  debt,  the  holder  cannot 
be  eompelled  to  surrender  either  nntil  his  debt  is  fully  paid,  and  he  may 
maintain  actions  upon  any  or  all  of  the  securities  either  at  the  same  time  or 
ml  different  times,  and  the  recovery  upon  one  cannot  imp^  the  right  to  re- 
cover upon  another,  unless  it  has  produced  the  satisfaction  of  the  principal 
debt  in  whole  or  in  part:  Andrews  v.  ScoUen,  2  Blaud.  629;  Union  Bank  v« 
Laird,  2  Wheat.  390;  Elder  v.  Rouse,  15  Wend.  218. 

Remedy  by  SuU  on  the  Principal  DebL  —  The  holding  of  collateral  secnritiee 
does  not  suspend  the  right  of  action  upon  the  principal  debt.  Whenever  it 
i»  due,  the  creditor  may  enforce  its  payment  by  action  withont  taking  any 
notice  of  the  collateral:  Rogers  v.  ^ard,  8  Allen,  387;  85  Am.  Dec  710; 
MarsefiueUi  v.  WrigfU,  50  Wis.  175;  Dugan  v.  Sprague,  2  Ind.  600;  Wallace  v. 
Finnegan,  14  Mich.  170;  90  Am.  Dec.  243;  Bank  of  Untied  8taUs  v.  Peabody, 
20  Pa.  tjt  454.  Nor  will  the  recovery  of  judgment  upon  the  collateral  affect 
the  right  to  recover  upon  the  principal  debt:  Bumheimer  v.  Hari,  27  Iowa, 
19;  99  Am.  Deo.  641;  I  Am.  Rep.  209.  Such  judgment  merely  takes  the 
place  of  the  secnrities  on  which  it  was  recovered,  and  stands,  as  they  stood^ 
as  collateral  security  for  the  payment  of  the  principal  debt:  Harding  v. 
Hawkins,  141  Dl.  579.  No  agreement  is  implied  from  the  acceptance  of 
collateral  that  the  creditor  will  first  seek  to  satisfy  his  demand  by  enforc- 
ing the  collateraL  Hence  the  giving  of  a  collateral  cannot  suspend  the 
cause  of  action  upon  the  principal  debt  in  the  absence  of  an  express  agree- 
ment for  such  suspension:  Mills  v.  Oould,  14  Ind.  278;  Dugan  v.  Sprague, 
2  Ind.  600;  De  Cordova  v.  Bamum,  130  N.  T.  615;  27  Am.  St  Rep.  5381 
WaU'iee  v.  Finnegan,  14  Mich.  170;  90  Am.  Dec  243;  Gary  r.  White,  52 
N.  Y.  138.  In  truth,  even  though  there  is  an  express  agreement  not  to 
sue  until  the  securities  are  collected  and  accounted  for,  unless  they  should 
first  be  returned,  the  right  of  action  on  the  principal  debt  does  not  appear 
to  be  suspended.  The  only  remedy  in  the  event  of  the  creditor  bringing 
action  thereon  is  to  sue  him  for  the  damages  resulting  from  the  breach  of 
his  agreement:  Foster  T.  Purdy,  5  Met  442. 

If  the  maker  of  paper  transferred  as  collateral  should  wrongfully  obtain 
possession  of  it,  or  wrongfully  detain  it  after  having  rightfully  been  in  hii 
possession,  the  pledgee  may  maintain  an  action  against  him  for  the  conver- 
sion thereof:   Way  v.  Dawlson,  12  Gray,  465;  74  Am.  Dec  604. 

While  the  mere  giving  of  a  collateral  does  not  suspend  the  right  of  action 
opon  the  principal  debt,  it  may  often  become  a  material  subject  of  inquiry 
in  such  action,  because  if  it  has  been  disposed  of,  or  proceeds  from  it  have 
otherwise  been  realised,  they  should  be  credited  on  the  principal  debt,  and 
an  issue  respecting  them  may  be  tendered  by  the  answer,  and  the  plaintiff 
required  to  account  for  the  proceeds  of  the  collateral.  So,  though  nothing 
has  been  realized  from  the  collateral,  yet  if  the  failure  to  realize  has  arisen 
from  such  want  of  diligence  that  the  holder  is  answerable  for  the  face  value 
of  the  collateral,  or  to  any  other  extent,  he  can  recover  on  the  principal 
debt  only  ao  much  thereof  as  remains  unpaid  after  charging  him  with  the 
amount  of  the  collateral  for  which  he  has  become  answerable  through  his 
negligence  or  want  of  diligence:  Reeves  v.  Plough,  41  Ind.  S204.  If  the  prin- 
cipal debt  is  secured  by  an  iudor^ement,  or  guaranty,  or  other  contract  of 
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BUWIly  iritot*tiiap«nd«d'b7  tmtmn  of  «ll»exi«teiko«  of  tb»Mifartbf«l''Mearity» 
Bor  Ota  any  ol  tHKooi^  in  tho  •baoiioorof  n  agroemeat^to  tliO'OMiUMy,  iuot- 
ilw*  tfho  oottMtortl  OMsrity  Aidl  Wfine  exhauMt  op  psMiiedf  to>faw>  iiwifr^ 
Uiaiag  an  action  against  him:  FhrH  NaL  Bank  ▼.  Ifood;  71  K.  Y.  405;  17 
Jim.  R«p^.  00;  iAMt  r.  Jtmit^  23  WalL  970^  GIS.  One  wbow  IbMily^n  Ao 
natnnrof  cfmly  i«»  Kotrerer,  fiitei«ttod  in  tho  oellatond  wwn\\am\  bo  has  • 
ri||bt'  to*  beatibrogatted  to  thorn  upon  hurpaytnoBtof  tho  principal  dobtf:  ^omo 
r.  TheAer,  15  IndMOB^  77  Am.  Doo.  K;  /*o»r.  ^oMom;  1  Watto  *  a  l9Sf 
87  Am.  Dea  456;  and  thorofor»  any  roloato  or  tnrrendor  of  audi  ooH^tondo- 
may  pr^jndienillf  affect  hit  tntorat^  and  wholly  or  partly  roIaaMP  him  from 
liability  under  hia  contract  of  anrotyshipx  Baker  ▼•  Brigg^,  9  Kok»  tStf 
lU  Am.  Deo.  911;  ffaife»  r.  Ward,  4  Johns.  Ch.  129;  9  Am.  Dool  554;  Jfeis 
Aampshite Sfav,  Bankr,  Odk^rd,  16  K.  H.  119;  41  Am.  Deo.  M5;  Bfnkiffurr, 
fcioUuiker,  43  Me.  881;  9%  Am.  Dee.  06;  FUMmrg  Bamk  v.  Turrtu^  184 
389.  So  if  tlie  snety  has*  taken  c<^a1teral  securities  for  tho  payment  of 
prindpal  debt,  tho  orediter  is  Interested  in  tbeim^  and  may  insist  wpaa  tiMv 
application  to  lA»a  payment: of  birdeUt:  ifcncrtfr.  Hosrif^ik,  1  Bq«  Ois.  Atari 
Jones  on  Pledges,  sock  028,  028^  026;  Taii/kfrf.  farm&r^  Bank^  87  Ky.  80% 
Klotpworik  ir.  DruHer,  18  K.  J.  Kq.  6£;  78  Anr.  Dees,  €0;  tiVom  n  i>0d^  5 
Ohio,  80;  28  Am.  Dee^  796;  Kh^  t.  ffttrmm^s  Ottf,  6  Ia  OOTf  28  Amw  Dos^ 
466;  IforWS  r.  JforHIT,  58  Vt.  74;  88  Am.  Kep.  690. 

Bimfdia  on  ChMU  im  AcUtn.  -^  If  the  coUateral  oonsiafes  of  ohosaa  in  aelimi 
OoUeotihle  by  sirit,  tiko  hohlor's  remedy  npon  them  is  generally  restrlotad  t» 
aaoh  tftfit.  fie  ii  not,  nntesar  express  atrthority  to  that  efibet  hav  l»ee»  mm^ 
fevted  trpofl  hhn  by  the  pledgor,  entitled  to  sell  them:  DiUer  t.  BnMur^  (tt 
Tk.  St.  498;  91  Am.  Deo.  177;  DniM  T.  Go,  ▼.  BUgcUm,  98 IR.  488y  WkMAm^ 
¥.  Oharkuon  G,  €<k,  16  7f.  Va.  717;  FlOtherr,  Dkkinsm,!  AReu,  28;  WkU§ 
t.  Pheipg,  14  Minn.  27;  106  Am.  Dec  190;  Wkeeier  r.  NewbMld^  16  N.  T. 
892 !  *"fhe  pledge  of  oommeittial  paper  aa  oolkAeral  sBonriOy  for  the- payment 
of  a  debt  does  not,  in  thaabeenoe  of  a  spoeial  power  for  that  p«rpoe%  anther 
he  the  party  to  whom  raeh  iwper  i#  so  pledged  to  sell  th«  seenritiea  m 
pledged,  trpmi  defhnlt  in  pay  aient»  either  tit  pttblie  or  private-  salar  H«  iv 
bonnd  to  hold  and  ooUect  the  same  as  it  beoomet  dve,  and  apply  tho  net 
proceeds  to  the  payment  of  the  debt  so  eecnred.  A  pexaoa  faoldiBg  piupeiiy 
or  securitius  in  pledge  occupies  tho  relatioB  of  trnsaee  for  tha  ownert  audi 
tffe  stich,  in  the  abdenee  of  apeoiid  power  to  do  otherwise,  is  bound  to  proond 
M  a  pmdent  owner  woald  with  hie'  own.  l^m  tho  rery  nature  of  tta»  eaes^ 
property  can  only  be  applied  ae  seonrity  through  tire  process  of  salet  IH^^  ea 
with  bonds,  mortgages,  or  promissory  notee*  Wheder  t,  Ntwbonld,  16  H.  7. 
802";  JiUiet  Iron  Co.  r.  ^efoAi  ^ire  i^Hdfc  Oh.,  82  HI.  894;  28  Am.  Kepi  841. 

The  reason  why  a  bolder  of  obosea  in  aotloa  as  collateral  ia  ordinarily  no* 
flowed  to  fell  them  bat  2a  required  to  proceed  to  collect  them  by  svit(  if 
necessary,  in  that  they  aro  not  presnmed  to  be  readily  marketable  or  tor 
have  a  market  iralne,  and  their  sale  would  probably  erpoee  the  pledgor  tv 
needless  loss,  and  for  want  of  their  ascertainable  market  Tulue,  it  wooltf 
rarely  be  possible  to  know  whether  they  had  aold  for  A  fair  prioe  or  mi4; 
With  respect  to  choses  in  action  having;  an  aaeertrfnahle  market  Tritte»  tha 
reason  for  the  rule  does  not  exist  and  the  rule  is  therefoi«  inappBeable.  Ibr 
If ew  Jersey  coupons  and  bonds  of  a  private  corporation  baring'  been  traiif» 
ferred  as  collateral,  the  question  arose  as  to  whether  they  ooald  be  soliff 
by  the  pledgee,  or  whether  it  was  his  duty  to  retain  them  notil  they 
could  be  collected  by  suit^  and  the  court  of  errors  and  appeals  in  deciding 
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to  run  bofore  they  become  dne,  are  deposited  as  collateral  aecnrity  /or  th« 
payment  of  ynmumory  aeie*  wmd  to  nMtare^  tiie  fair  piiigmuption  is  that 
tksy  wen  deaigued  to  be  held  as  •  pledge,  and  were  expected  to  be  sold 
after  donsaoNi  aad'  dvo  notieo'  liiro  goods^  ehattds,  and  pabUo  seenritiee^  in 
mm  ttie  debt  for  which  they  were  pledged  should  not  bo  pnnctnaQy  paid. 
8«eh  ar  depoeit  dtfRsrs  entirely  from  a  depoeit  of  ordinary  bonds,  mortgages, 
ptwnrisaoiy  notes;  and  tho  like  choses  in  action,  which  in  the  absence  of  sa 
sgreemont  to  that  effect^  the  creditor  cannot  ezpoee  for  sale  becanse  they 
b»ve  no  market  ralae,  and  it  cannot  be  prestrnied  it  was  the  intention  of  tiie 
pi^rtiee  thns  to  deal  with  them  ":  Morrh  Canal  etc,  Co.  r.  Lewh^  12  N.  J.  Eq. 
9BIK  The  fact  that  a  bond  or  eonpon  will  not  fall  due  for  a  long  period  of 
t^me,  and  therefore  cannot  be  collected  by  suit  within  the  thne  in  which  tho 
parties  apparently  contemplated  tliat  the  principal  debt  shoald  bo  paid,  ooB* 
alieutas  an  unanswerable  reason  for  deciding  that  the  hdder  of  it  as  ooliateral 
sfaonid  be  allowed  to  sail  it  where  it  has  a  market  valne,  at  any  time  after 
the  maturity  af  the  principal  debt,  and  apply  the  proceeds  to  the  extinctloa 
of  that  debt  We  apprehend,  however,  that  the  existence  of  this  reason  Is 
not  indispensable  to  tiie  authority  to  sell,  and  that  if  the  secnrity  held  a§ 
cuUateral  ia  one  of  a  class  having  a  market  value,  and  being  sold  f^m  time 
to  time  in  the  market  as  the  storjks  of  corporations  are,  then  that  the  pledgee 
has  sn  implied  authority  to  sell  H  under  theeame  circumstances  as  would 
authorise  a  sale  of  such  stock*  had  they  been  pledged  as  collateral  for  the 
same  debt;  ffatier  Power  Co.  r.  Browne  23  Kan.  676;  Alexander  eie.  B.  A 
Ckk  ▼.  Burke^  22  Gratt.  254. 

Jtemecty  6y  Forecloaitre.  —  If  the  collateral  is  not  made  available  by  rolon- 
tary  payment  or  by  suit  thereon,  then  the  only  mode  which  can  be  lawfully 
pursued  by  the  holder  is  to  sell  either  by  judicial  sale  or  by  a  sale  which, 
though  not  Judicial,  is  authorised  either  by  an  express  agreement  or  by  the 
agreement  which  Is  implied  from  the  contract  of  pledge.  Whether  in  the 
case  of  ordinary  choses  in  action,  collectible  by  suit,  a  court  of  chancery  will 
at  the  instance  of  a  holder  as  collateral,  direct  them  to  be  sold,  is  a  doubtful 
question,  but  upon  principle,  relief  must  be  denied  where  the  holder  has  sn 
adequate  remedy  by  action  at  law  against  the  makers  of  the  collateralt 
WhUUker  T.  CharleMan  Oas  Co.,  16  W.  Ya.  717.  If,  however,  for  some  cause 
not  attributable  te  the  holder  of  the  collateral,  he  cannot  pursue  his  aotioa 
thereon  without  great  difficulty,  chancery  may  grant  him  relief  by  dtrectiag 
a  salb,  as  where  the  maker  of  the  collateral  is  not  within  the  state,  send  hsii 
no  property  therein,  so  that  no  action  against  him  could  be  eflbctive  unless 
prtMecuted  in  the  courts  of  another  state  or  nation:  Donohoe  v.  Oiamble,  88 
CkL  SiO;  90^  Am.  Deo.  399)  Carter  v.  Wahs,  L.  R.  4  Ch.  Div.  606.  Unless 
an  exception  exists  in  the  case  of  choses  in  action  having  no  readily  asoeiw 
tainable  market,  value  and  collectible  by  suit  against  the  makers  thereof 
there  is  no  doubt  that  in  every  case  a  holder  of  collateral  may  resort  to 
equity  and  there  obtain  a  decree  fixing  the  amount  for  which  the  property 
is  liable  to  be  sold,  and  directing  a  sale  to  be  made  by  an  officer  of  the  court 
and  the  proceeds  to  be  applied  to  the  payment  of  the  principal  debt:  Sharpe 
V.  NatUmaXBhnk,  87  Ala.  645;  8Uams  v.  Marsh,  4  Denio,  227;  47  Am.  Dee. 
218:  RoHkum  v.  Hurley,  11  Iowa,  410;  79  Am.  Dec.  497,  and  note,  p.  608* 
The  advantagee  of  proceeding  in  chancery  are  that  the  amount  of  the  debt 
and  the  right  to  sell  the  property  for  its  payment  are  established  beyond 
say  further  aontroverey,  and  the  holder  of  the  collateral  has  the  right  to  bid 
at  the  sale,  and  may  thus  prevent  any  sacrifice  of  his  interest  for  want  of 
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bidden:  Newport  He.  Oa,  r.  Dtrnghm,  12  Bath,  67S;  Qwlmeeif  ▼•  WkUe^  81 
N.  Y.  376. 

The  parties 'may  by  their  ooniraoi  declare  the  drcanutanoei  under  whioh 
the  holder  of  the  collateral  is  aathoriaed  to  aell  it,  and  provide  what  atepa 
shall  be  taken  by  him  before  inch  sale,  and  anch  agreementi  nnleaa  frandn- 
lent  or  contrary  to  public  policy,  is  binding  npon  both  parties,  and  a  sale 
pursuant  to  it  is  valid:  McD<noeUr»  Chicago  tic,  Co,  1224  lit  491;  7  Am.  St^ 
Rep.  881;  JeanM^g  Appeal,  116  Pa.  St  573;  2  Am.  St  Rep.  624;  Unkm  T. 
Co.  V.  Higdon,  93  III  458;  Baker  v.  Dntke,  66  N.  Y.  518;  23  Am.  Rep.  80; 
Canon  v.  lowii  City  etc  Co,,  80  Iowa,  638.  U  by  the  contract,  the  loan  for 
which  colli teral  is  given,  is  made  payable  on  one  day's  notice,  and  the  holder 
of  the  collateral  is  authorized  to  sell  without  further  notice,  all  notice  of  the 
time  and  place  of  sale  is  dispensed  with,  and  the  only  obligation  of  the 
holder  of  the  collateral  is  to  sell  it  publicly  and  fairly  for  the  best  price  he 
can  obtain:  Maryland  etc  Ina,  Co.  v.  DalrympU,  25  Md.  242;  89  Am.  Dec 
779.  So  where  stocks  were  pledged,  and  the  pledgee,  in  the  event  tliat  they 
were  not  redeemed  before  a  day  specified,  was  *'  authorised  to  give  the  stook 
to  auy  broker  to  sell  on  such  day,"  it  was  held  that  this  authorised  a  sale  by 
any  broker  by  private  sale  or  in  any  other  way:  Brymm  ▼•  Bayuer,  25  Md« 
424;  90  Am.  Dec.  69. 

Pledgee 9  Remedy  by  Sale.  —If  the  parties  do  not  make  any  express  agree* 
meut  conceruing  the  power  of  the  pledgee  to  sell  and  the  time  and  manner 
in  which  it  may  be  exercised,  then  one  is  implied  and  is  to  the  effect  that  at 
any  time  after  default  in  the  payment  of  the  principal  debt,  the  holder  of  the 
collateral  may  demand  that  it  be  paid,  or,  in  other  words,  that  the  pledged 
property  be  redeemed,  and  such  demand  not  being  complied  with,  may  sell 
the  property  at  public  auction  after  first  giving  the  debtor  reasonable  notice 
of  the  time  and  place  of  the  sale,  and  a  sale  in  the  absence  of  such  demand 
and  notice  is  invalid:  McDowell  v.  Cldcago  etc  Co.,  124  III  491;  7  Aul  St 
Rep.  381;  JeaneA^M  Appeal,  116  Pa.  St  573;  2  Am.  8t  Kep.  624;  King  v.  /n- 
mranceCo.,  58 Tex.  669;  WiUon  v.  Drannan,  27  Cal  258;  MercJuinWNoL  Bank 
V.  Thompson,  133  Mass.  482;  Stearwt  v.  MaraJi,  4  Denio,  227;  47  Am.  Dec. 
248;  LuekeUa  v.  Townaend,  3  Tex.  119;  49  Am.  Deo.  723;  Cay  v.  Moss,  34 
Cal.  125;  Robinson  v.  Hurley,  11  Iowa,  ^10;  79  Am.  Dec.  497;  Dillerr,  Bru* 
baker,  52  Pa.  St  498;  91  Am.  Dec  177;  BriglUman  v.  Beeve»,  21  Tex.  70; 
ConynghamU  Appeal,  57  Pa.  St  474.     While  there  are  many  decisions  declar- 
ing that«the  pledgor  must  have  reasonable  notice  of  the  time  and  place  of  the 
sale  In  order  that  he  may  know  when  his  opportunity  to  redeem  will  termi* 
nate,  and  may,  if  he  can,  procure  persons  to  attend  the  sale  and  bid  thereat^ 
the  authorities  are  singularly  silent  with  respect  to  the  giving  of  notioe  of 
the  sale  to  the  general  public     Without  some  such  notice  it  is  clear  that  the 
property  must  ordinarily  be  sacrificed  for  want  of  bidders;  for  to  bring  out 
bidders  persons  interested  in  the  class  of  property  to  be  sold  must  in  some 
way  have  their  attention  called  to  the  sale     The  authorities  do,  however, 
make  it  clear  that  in  the  absence  of  any  controlling  agreement  to  the  contrary 
the  sale  shall  be  at  public  auction,  and  we  infer  from  this  that  it  must  be 
preceded  with  such  public  notice  as  is  ordinarily  given  for  auction  sales  of 
like  property  in  the  same  locality.    If  the  agreement  between  the  pledgor 
and  the  pledgee  purports  to  authorize  the  latter,  on  default  of  the  payment 
of  the  principal  debt  to  make  the  money  out  of  the  pledged  property  in  the 
best  way  he  can  and  to  sell  the  same  for  that  purpose,  it  was  held  that  the 
power  should  be  construed  to  be  such  a  power  as  exists  in  respect  to  pledget 
generally,  and  that  it  must  be  pursued  in  the  same  way,  and  therefore  can 
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%•  ozeroiMd  only  upon  reaionable  notice  to  tho  debtor  to  redeem  and  of  tlM 
time  and  place  of  sale:  OokUmidi  t.  Firtt  M.  S.  Church  Trustees,  25  Minn. 
S02L  In  one  inetanoe  in  vhlch  the  oontraot  expressly  •tipnlated  for  nottoe  to 
the  debtor,  it  was  held  that  a  sale  without  such  notice  should  be  sastained 
where  it  had  become  impossible  te  give  it:  CUy  Bank  ▼.  Babcork,  1  Holmes, 
181.  The  better  opiniou  appears  to  be,  that  in  the  event  of  the  making  de- 
mand for  payment  and  the  giving  notice  of  the  sale  to  the  debtor  becoming 
impoaaible,  the  creditor  cannot  proceed  without  them,  but  mnst  resort  to  a  suit 
ia  equity  to  foreclose  the  pledge:  Strong  v.  National  etc  As8*n,  45  N.  T.  718; 
8Uam»  V.  Marsh,  4  Denio,  227;  47  Am.  Dec.  248;  Oarliek  v.  James,  12  Johns. 
150;  7  Am.  Dec  294.  There  is  no  doubt  that  a  debtor  may  waive  the  de- 
mand to  redeem  and  the  notice  of  the  time  and  place  of  the  sale:  Fitzgerald 
▼.  Blocker,  82  Ark.  742;  Hamilton  v.  StaU  Bank,  22  Iowa,  306;  and  that  ao- 
tnal  notice  of  such  time  and  place  may  render  unnecessary  formal  notice  from 
the  pledgee:  Alexandria  etc  R,  R,  Co,  v.  Burke,  22  Gratt  264.  It  appears  to 
be  possible  by  agreement  between  the  parties  to  authorize  the  pledgee  to  pur- 
chase the  pledged  property  at  a  sale  made  by  himself:  Chouteau  v.  Allen,  70 
lia  290;  Appleton  ▼.  TurnbuU,  84  Me.  72.  In  the  absence  of  such  an  agree- 
ment^ a  sale  of  the  pledgee  to  himself,  whether  his  name  is  used  or  the  prop- 
erty is  bid  off  in  the  name  of  another  for  his  benefit,  is  void,  and  leaves 
him  the  owner  of  the  pledge  as  before  such  sale:  Canfield  v.  Minneapolis  etc 
Ass'n,  14  Fed.  Bep.  801;  Bryson  v.  Rayner,  25  Md.  424;  90  Am.  Dec.  69; 
Okhago  Artesian  Well  Co.  ▼.  Coiey,  60  111.  73;  Maryland  F.  Ins.  Co.  v.  Dal' 
ffmple,  26  Md.  242;  89  Am.  Dec.  779;  Bank  qfOld  Dominion  v.  Dubuque  etc 
R,  R.  Cc^S  Iowa,  277;  74  Am.  Dec.  302;  Stokes  v.  Frazier,  72  111.  428.  If 
the  sale  as  made  was  not  authorized,  the  debtor  may  regard  it  as  a  conver- 
sion, and  recover  damages  therefor:  Davis  v.  Funk,  39  Pa.  St.  243;  80  Am. 
Dee.  519;  or  as  having  no  effect  upon  his  rights  and  as  leaving  him  still  the 
owner  of  the  property  subject  to  the  pledge.  The  sale  even  when  to  the 
pledgee  hiniself  is  not  absolutely  void,  howeverir  regular  and  unauthorized  it 
may  be.  The  debtor  may  elect  to  affirm  it,  and  his  election  should  be  pre- 
sumed and  held  to  be  irrevocable  if  he,  with  full  knowledge  of  the  facts  ren- 
dering the  sale  invalid,  delays  for  an  unreasonable  time  to  proceed  against 
it,  or  to  take  any  measures  to  set  it  aside  and  to  recover  the  property:  Hill 
▼.  Firdgan,  TI  Gal.  267;  11  Am.  St.  Rep.  279;  Gilmer  v.  Morris,  80  Ala.  78; 
80  Am.  Rep.  85;  Hayward  v.  National  Bank,  96  U.  S.  611;  Laeombe  v.  For* 
tiaU^  123  U.  a  562;  McDowell  v.  Chicago  Steel  Works,  22  111.  App.  405. 


SoPBR  V.  Brown. 

[IM  Nbw  York,  244.] 
Wills— Is8(7B,  who  Arb.— The  word  "  issue,"  when  used  In  a  will,  with- 
out any  qualifying  words  or  circumstances,  oomprehends  all  persons  in 
the  line  of  descent  from  the  ancestor,  and  has  the  same  meaning  as 
"descendants."  Hence,  if  a  testator  devises  property  to  his  daughter 
B.  for  life,  and  declares  that  upon  her  death  it  shall  go,  in  fee-simple,  as 
tenants  in  common,  to  her  issue  if  more  than  one,  and  in  default  of  such 
tissue,  to  all  the  testator's  grandchildren  who  may  be  then  livings  and 
when  the  daughter  R.  dies  her  children  are  all  dead,  but  ofaildren  of 
theirs  are  living,  such  children  are  oomprehended  in  the  term  **  issue  " 
•ad  take  the  property  in  preference  tothe  grandchildren  of  tht  lettatori 
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Wtix9»  CosBnvvinm  or.  —If  •  will  immpM%  of  two 

wbieh  will  exolncle  tba  ittiw  of  a  daaeawd  ebild,  and  tiie  •llMr  p«rnl 
•Qefa  t«se  to  pftrtieipato  in  •  mMmdor  lirailed  apoa  slite^OTlBto  giviB 
to  tbo  anoaotor,  tho  latter  riioald  bo  adoptod. 

George  H,  Adame^  for  the  iq>pellants. 

Jotiah  T.  Mareaa^  for  the  respondenk 

Andbbws,  J.  Thomat  Todke  died  in  1831,  leaving  BnrviT- 
ing  him  five  daughters,  Letitia,  Blisa,  Maiy,  Sarah,  and 
Margaret.  At  his  death  he  owned  a  farm  in  what  is  now  the 
city  of  Brooklyn.  By  his  will,  after  giving  a  small  legacy  to 
his  daughter  Letitia,  he  devised  his  farm  in  specific  parcels  to 
trustees  upon  separate  trusts  for  the  benefit  of  his  four  daugh- 
ters, Eliza,  Mary,  Sarah,  and  Margaret  respectively  for  Ufe. 
The  remainder  embraced  in  the  trust  for  his  daughter  Eliza 
was  devised  in  the  language  following:  "  Upon  the  doath  of 
my  said  daughter  Eliza,  my  further  will  is  that  the  aforesaid 
(lands)  in  this  clause  of  my  will  devised  for  the  use  and  ben- 
efit of  my  said  daughter  Eliza,  with  the  appurtenances  there- 
unto belonging,  shall  go  in  fee-simple  as  tenants  in  commoa 
to  the  lawful  issue  of  my  aaid  daughter  Eliza,  if  more  than 
one,  share  and  share  alike,  and  for  want  or  in  default  of  mich 
issue,  then  to  all  my  grandchildren  who  mny  then  be  living, 
as  tenants  in  common,  his,  her,  or  their  heirs  or  assigns  for- 
ever." The  remainders  in  the  lands  devised  iu  trust  to  his 
other  daughters  for  life  are  given  in  similar  language.  The 
daughters  Letitia,  Eliza,  and  Mary  were  married  at  the  time 
of  the  making  of  the  will  and  at  the  death  of  the  testator,  and 
the  daughters  Letitia  and  Eliza  esuoh  had  children.  The  tw» 
children  of  Eliza  died  after  the  death  of  the  testator  and  be-* 
fore  the  death  of  their  mother,  but  each  left  children  surviving 
her,  and  on  the  death  of  the  testator's  daughter  Eliza  there 
were  living  two  children  of  a  deceased  son  of  Eliza,  three 
children  of  Eliza^s  deceased  daughter  Margaretta,  and  three 
children  of  a  deceased  child  of  Margaretta.  The  descendants 
of  Eliza  living  at  her  death  were,  therefore,  fivo  grandefail* 
dren  and  three  great-grandchildren. 

The  plaintiffs  are  children  of  the  testator's  daughter  Leti- 
tia, and  claim  a  share  of  the  lands  embraced  iu  the  trust  con- 
stituted by  the  will  of  Thomas  Poole  for  the  benefit  of  his 
daughter  Eliza,  on  the  ground  that  Eliza  left  no  ^^issue"  sur- 
viving her  at  her  death,  and  that  therefore  the  gift  over,  for 
the  want  or  ia  default  of  such  issue  to  "  all  the  (testator's) 
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grandohUdmo,''  iook  BflRact  Thk  cIaiiD«  if  wall  iaandeA,  ex- 
eludes  tike  deBceodaote  of  Slisa  from  any  shaie  la  the  prtf* 
erij  ot  Jthe  twUior,  siaoe  noaa  af  them  stood  jn  ihe  ZBlatioQ 
of  graodobildBett  lo  the  lesUtor  TJkkbmi  PaolB|  and  the  vhole 
Af  Elija'«  ponlion  will  be  diyertod  InMn  her  line  and  ge  io 
children  of  her  aiBteiB. 

The  question  turns  upon  the  meaning  of  the  woid  *^  issue  *^ 
in  the  gift  in  remaiBder  ^*  to  the  lawful  issue  of  my  said 
daii^fcer  £lijsa."  It  je  ioBisted  on  the  ^srt  of  the  plaiutiff 
that  the  word  means  '*  children/'  and  that  the  ftastestor's  in- 
teatioB  was  to  provide  iar  his  graadohildrea  only,  and  to  cut 
•off  oa  the  death  of  any  daughter  all  in  the  line  ef  desoent 
iboin  such  tdaughlar  who  vaoe  aot  iu  that  relation  to  the  tes- 
tator. This  loontention,  which  uataraUy  ahooks  the  sense  of 
justioe;  must  be  msdntained  if  Mqaired  by  settled  rules  of 
•oonstruetian.  They  eaoaot  be  Tsried  to  meet  a  supposed 
handshipin  a  particular  ease,  although  the  court  will  be  jus- 
tified ia  aearcking  the  will  to  diseoiVBr,  if  possible,  some  es- 
planstory  ar  qualifying  provision  which  would  indiBate  that 
portiottlar  words  were  used  io  a  sense  consistent  with  nhat 
aeems  to  he,  under  the  circumstanees,  the  natural  iateortion 
and  the  oi?dinary  dictates  of  feeling  and  affection*  It  is 
lelaimed  that  the  wond  "issue"  used  in  a  will,  when  uneac- 
plained  by  tJbe  contest,  has  the  meaning  of  "  childreD."  If 
this  predicate  is  justified  it  bears  atroogly  in  &vor  of  the  coo- 
atruction  daiined  by  the  plaintiffs,  for  it  must  be  admiUed 
that  there  ajpe  but  verj  slight  indications,  if  any,  in  the  will 
that  the  ward  was  used  in  any  other  than  its  legal  sense;  but 
I  am  of  opinion  that  the  ward  ^^iasue"  in  a  deed  or  will,  when 
need  as  a  word  of  purchase,  and  where  its  meaning  is  not 
otherwise  defined  by  the  context,  and  there  are  no  indications 
that  it  was  ^ised  in  any  other  than  its  legal  sense,  oompre- 
iaends  .all  persons  in  the  line  of  descent  from  the  ancestor,  and 
has  the  same  meaning  as  "  descendants,^'  and  that  while  it 
embraces  the  •cblkLran  of  the  ancestor^  it  is  because  they  are 
descendants  in  common  with  all  other  persons  who  can  trace 
direct  deBcent  from  a  common  source.  It  is  common  learn- 
ing that  this  has  been  the  accepted  meaning  of  the  word 
-''issue  "  in  that  large  class  of  limitations  to  issue  of  the  firat 
taker,  aecompanied  with  a  gift  over  in  default  o£  iasua.  The 
question  in  these  cases,  which  has  given  rise  to  a  mass  of 
abstruee  and  difficult  learxung,  has  been  whether  in  particu- 
lar deeda  or  wills  an  indefinite -failure  of  issue  was  intended) 
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which  would  render  the  gift  over  void  as  a  perpetaity,  or  a 
failure  of  issue  living  at  the  death  of  the  first  taker,  or  on  the 
happening  of  some  other  event  within  the  period  allowed  by 
law  for  restraint  of  alienation.  In  this  state  the  statute  has 
wisely  solved  these  distressing  perplexities,  and  makes  a  lim- 
itation over  to  issue  on  the  death  of  the  first  taker  to  mean 
issue  living  at  his  death:  1  Rev.  Stats.,  724,  sec.  22;  but  it 
was  never  contended,  so  far  as  I  know,  in  these  cases,  that  the 
word  *'  issue  "  means  **  children ''  to  the  exclusion  of  remoter 
descendants. 

There  are  many  authorities  on  wills  in  which  the  word  has 
been  construed  to  mean  '^  children  "  only.  These  authorities 
rest  upon  the  undisputed  principle  that  words  used  by  a  tes* 
tator  in  his  will  are  to  be  interpreted  in  the  sense  which  he 
attributed  to  them,  where  it  appears  by  the  context  that  they 
were  not  used  in  their  strict  legal  sense.  It  is  but  one  of  the 
applications  of  the  doctrine  that  in  the  construction  of  wills 
the  intention  of  the  testator  is  to  govern  when  not  inconsistent 
with  the  rules  of  law.  In  Sibley  r.  Perry^  7  Ves.  622,  the 
word  "  issue  "  was  held  to  mean  "  children,"  because  coupled 
with  and  used  as  the  antithesis  of  the  word  ^  parent ";  bat 
Lord  Sldon,  while  reaching  this  conclusion  upon  the  words 
of  the  particular  will,  said:  ''Upon  all  the  cases,  this  word 
(issue)  prima  fade  will  take  in  all  descendants  beyond  im* 
mediate  issue."  Palmer  v.  Horuj  84  N.  Y.  616,  was  a  case  of 
the  same  character,  where  the  word  ''issue"  was  held  to 
mean  "  children,"  from  its  juxtaposition  with  the  latter  word, 
which  explained  and  limited  it  Mr.  Jarman  and  other  text* 
writers  state  the  rule  in  conformity  with  the  great  weight  of 
authority,  that  while  the  meaning  of  the  word  "issue"  is  not 
inflexible,  and  may  in  some  cases  designate  "  children  "  only, 
depending  upon  the  intention  as  disclosed  upon  the  whole 
instrument,  nevertheless,  where  its  meaning  is  not  restrained 
by  the  context,  it  is  to  be  interpreted  as  synonymous  with 
''  descendants,"  and  as  comprehending  objects  of  ey6ry  de* 
gree,  and  that  the  construction  is  the  same  whether  used  in  a 
bequest  or  devise:  2  Jarman  on  Wills,  101;  2  Williams  on 
Executors,  1112;  2  Washburn  on  Real  Property,  561.  In  the 
early  case  of  Cook  v.  Cook^  2  Vern.  545,  which  was  the  case  of 
a  devise  to  the  issue  of  J.  S.,  it  was  held  that  children  and 
grandchildren  were  comprehended. 

It  is  urged  that  the  popular  meaning  of  the  word  ^issne" 
is  synonymous  with  "child"  or  "children."    If  thig 
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admitted,  it  would  not  control  the  construction  of  a  formal 
will,  where  words  are  supposed  to  be  used  in  their  legal  sense 
in  the  absence  of  a  contrary  indication.  In  a  note  in  4 
Kent's  Commentaries,  278,  said  to  have  been  written  by  the 
author,  it  is  stated  that  the  word  '*  issue  '^  is  generally  used 
as  synouyinoua  with  "child"  or  "children";  and  in  Ralph 
V.  Carrlcky  11  Ch.  Diy.  882,  James,  L,  J.,  remarks  that  this 
was  its  popular  meaning;  but  with  great  respect  I  am  not 
sure  that  this  is  correct  as  a  general  proposition.  It  is  rery 
unusual,  I  think,  for  a  parent  to  speak  of  his  children  as  his 
issue,  either  during  life  or  in  a  testamentary  instrument 
When  one  speaks  of  the  '*  issue  "  of  a  person  deceased,  I  think 
in  most  cases  he  would  intend  his  descendants  in  every  de* 
gree.  In  popular  language,  if  one  speaks  of  the  issue  of  a 
marriage,  he  probably  means  the  children  of  the  marriage. 
The  collocation  of  the  words  ''  issue  "  and  *'  marriage/'  makes 
this  in  the  case  supposed  the  natural  meaning.  It  was  said 
by  Lord  Loughborough  in  Freeman  v.  ParBley^  3  Ves.  421, 
that  '*  in  the  common  use  of  language,  as  well  as  in  the  ap* 
plication  of  the  word  Mssue'  in  wills  and  settlements,  it 
means  all  indefinitely."  This  seems  to  me  to  be  nearer  the 
truth  than  the  opposite  view,  or  at  least  I  am  of  the  opinion 
that  in  the  majority  of  cases  where  the  word  "  issue  "  is  used, 
it  is  used^in  its  legal  sense.  There  are  cases  where  it  may  be 
conjectured  that  this  broad  meaning  would  produce  a  result 
not  contemplated  by  a  testator.  It  is  settled  that  under  a 
gift  to  ''  issue,"  where  the  word  is  used  without  any  terms  in 
the  context  to  qualify  its  meaning,  the  children  of  the  ances* 
tor  and  the  issue  of  such  children,  although  the  parent  ifl 
living,  as  well  as  the  issue  of  deceased  children,  take  in  equal 
shares  per  capita^  and  not  per  gtirpee,  as  primary  objects  of 
the  disposition.  It  might  well  de  doubted  whether  a  testator 
actually  contemplated  that  the  children  of  a  living  parent 
would  take  an  equal  interest  with  the  parent  under  the  word 
"  issue,"  or  that  the  issue  of  a  deceased  child  should  not  take 
by  representation  the  share  of  its  parent.  Lord  Lough- 
borough referred  to  this  in  Freeman  v.  Parsley ^  8  Yes.  421; 
and  while  he  held  that  all  were  entitled  equally  per  capita^ 
said  that  he  expected  that  it  was  contrary  to  the  intention, 
and  regretted  that  there  was  no  medium  between  the  total 
exclusion  of  the  grandchildren  and  admitting  them  to  share 
with  their  parents;  but  in  a  case  like  the  present  one,  where 
there  is  a  gift  to  a  child  for  life  and  over,  on  the  death  of 
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flneh  child,  in  ddfimlt  of  iaeae,  it  would  te  aa  UMifttazttl  oon- 
BtrueiiMi  wibioh  wo«ld  esoUde  all  hut  Ahe  i  in  mediate  childrea 
of  tim  fiflsi  takar  in  favar  of  .the  ofthar  JMraACbaa^ofilM  /amilj. 
Tha  MaaaBBUo  oooatrttettoo  in  anoh  'caaaa  m^  tiiai  tha  ipffc 
ofer  waa  iabaiidad  to  iaku  «fi»et  •o&lj  aa  tha^xlination  a/  tka 
line  of  dasoeiit  from  tha  first  taker.  We  peroaive  noaofficient 
indication  in  tha  will  mow  in  qiiestioa  drhieh  would  juatifj' 
oaerriding  tha  lagal  maani^  of  tha  word  ^  iaaaa/'  And  oqd- 
flniJig  it  to  tha  MAaa^of  ^'ohUdran."  Tha  faet  that  tha  fjft 
OTor  in  defaoU  of  iasue  of  auj  child  waa  io  ^'^nuBdahildiian,'' 
and  thai  nemoter  daaeendania  aouJd  not  taka  undar  tUa  lioup* 
taAian,  is  quita  iadaeiaiva.  Tha  taatator  wmf  hava  nonaidarad 
that  ha  had  mada  tha  anffioiaiit  proviaion  £>r  tha  Damoto  do 
acendaola  of  faia  daughtara  in  pnmdix^  ihat  ihaor  iaaua 
should  take  the  portion  of  tha  anoeator,  and  that  in  peovidipg 
Car  tha  oontii^eney  of  the  death  of  aajr^oae4»f  ihasa  wUhoiit 
isaue,  it  iitas  not  nooaaearj  or  deairabla  to  hava  a^gurd  io  any 
eKcept  igraandchildran.  Wbatavei'  may  have  lAfluenoed  tha 
taataiar  in  aoDfiolng  the  gift  over  to  yandchildron,  thaa 
affords  aa  dednita  indioation  of  a  purpose  to  uastrjot  tha 
meaning  s£  the  word  *'  issiie  "  in  tha  primaiy  gift  The  aama 
lemark  is  arpplioable  to  the  gift  it  the  josiduarjr  porsoRal  ^th 
tata  to  bis  grandohildran  on  tha  death  of  tha  laat  aurvifor  at 
hiB  four  daughteEa. 

The  will  reoaive^i  wo  think,  a  pvopsr  oonstiiwction  In  tha 
courts  helow.  ffiren  if  the  conatraction  given  xnmj  be  doubt- 
ful, it  ia  a  aettled  rule  that  wbeia  a  will  ja  oapahlo  of  two 
coostruotiona,  one  of  whioh  wonld  ^xoluda  tha  iaaua  of  a  de- 
aeasdd  ehild,  and  the  other  permit  snob  issue  to  partioipata 
in  a  ivsroainder  limited  xipon  a  lile  rotate  givan  io  tha  anoea- 
tor,  tha  latter  should  ho  adoptad:  In  r§  Brsnaa^  S3  S.  Y. 
295,  and  eaaes  oiled. 

The  Judgcoent  should  ha  affirmed.    All  ooncor. 


Wilis — Ubaxzko  or  teb  woaj>  "I8sns."«-Jk.  deriM  io  Abe  '*iBsle  linis 
then  liyingof  teatator's  son,"  inclndw  all  mala  lineal  dosoendenti  of  that  ion 
then  living,  whether  of  the  same  generation  or  nOt»  and  whether  tracing 
deseent  through  males  or  females:  Wktar  r.  S^M,  106  Va.  St.  400$  SI  Abl 
Bap.  I§7;  hot  where  the  share  ol  one  of  the  testator's isom  wm  ps&  in  tmst^ 
such  shane  to  go^t  his  deaoase,  if  he  left  no  widow,  to  his  "iasa%*jaid  tha 
son  died  leaving  no  widow,  but  leaving  three  children  and  also  grandchil- 
dren and  great-grandohildren,  it  was  held  apon  a  review  of  the  provisions 
of  Hhe  will  relating  to  the  olAier  sons  of  «he  tevtator,  that  the  ohttdsm  of  the 
•were  «ntitled  to  kis  idiare,  to  the  asobisian'il  iiis< 
S>€aLer  v.  IwekeB,  147  Maes.  ZUL 
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Wiua  BaoxrvD  mm  so  OoxnniUBD  m  not  to  dUinhenl  hd>%  unlaw  on  «• 
•"^rong  a  probability  that  an  intention  to  the  contraiy  oannol  bo  sappoeodt 
PedUam  ▼.  Lego,  67  CimiL  508;  14  Am.  St.  Rep.  130;  St^hr  t.  FMm,  II 
lU.  IMt  i  Aa.  BepL  SI. 


Prentiss  Tool  and  Sitpply  Co.  n.  Sobibmur. 

IU6  Kjtw  You,  895,] 

8al^  OoKDinoif  al  vfo:x  Patmknt.^^  If  a  aale  of  machinery  in  upon  oondi* 
tion  that  it  shall  remain  the  property  of  the  vendee  nntil  paid  for,  this 
aondition  Is  valid,  and  eaitnot  oonstitnte  a  frand  upon  the  orediton  of  the 
vendee.  Neitber  k  tbe  transaotion  rendered  fraadolentt  tm  against  sDOb 
iweditet^  by  ma  egreeoient  that  tbe  Tendoe  may  manafaoture  oertain  d. 
the  materials  so  sold  to  him,  and  may  sell  the  mannfaotared  articles 
upon  oondition  that  the  proceeds  of  the  sale  shall  be  accounted  for  and 
paid  to  the  Tender,  to  be  applied  to  the  purchase  price  of  the  property. 

Bamm  GovDmevAL^  Moai«A0«.  ^A  bill  of  eale,  by  a  nHuuifackarer,  of 
property  wbieh  he  hae  mannlaetared  for  another,  tbe  work  thereon  b^ 
lag  nearly  all  done,  will  not  be  oonsiderad  a  mortgage  from  the  mere 
fact  that  he  was  indebted  to.  his  vendee,  and  some  of  the  witnesses  used 
tbe  word  **  secnrity  "  in  describing  the  transaction,  ff,  from  the  whole 
eridenoe,  it  is  apparent  that  the  transfer  was  absolute. 

fkAOD,  Qounoir  or— >  Whxii  Nbkdvct  bb  Sobmrtbd vd  Junr.  •— Though 
a  sale  of  personal  property  is  pres«mpti?ely  fraud aleat  for  want  of 
shange  of  poesaesion,  yet  the  evidence  rebutting  snob  presumption  may 
be  so  dear  and  free  from  dispute  as  to  justify  the  court  in  refusing  to 
•nbmit  the  question  of  fraud  to  the  jury. 

AcTiov  for  the  conversion  of  pergonal  property,  which  tbe 
defendant  had  levied  upon  while  in  the  possession  of  Cora  E, 
Florence,  under  attachment  against  her.  Part  of  this  prop- 
erty had  been  sold  to  her  bj  the  plaintiff,  but  the  sale  wae 
upon  oondition  that  the  title  was  to  remain  in  plaintiff  until 
payment  of  the  purchase  price  was  completed.  Among  the 
articles  subject  to  this  sale  were  some  materials  which  it  was 
agreed  she  might  use  in  the  course  of  her  business  as  a  manu* 
facturer,  provided  she  sold  the  articles  manufactured  from 
them  and  applied  tbe  proceeds  to  the  payment  of  the  balance 
doe  plaintifil  None  of  such  materials  or  of  the  articles  man* 
ufactured  from  them  were  levied  on  by  the  defendant.  Tiie 
other  property  levied  upon  had  been  manufactured  by  the 
defendant  in  attachment  under  an  order  from  the  Band  Drill 
Ck)mpany,  which  was  to  pay  $240  therefor  when  t^ompleted. 
Tbe  bill  of  sale  of  these  articles  was  made  to  plaintiff  on  Sep* 
teraber  16, 1890,  bat  some  work  remained  to  be  done  tbereoui 
and  for  the  purpose  of  doing  it  the  articles  were  left  in  tbe 
poggeagion  of  the  manufacturer.    The  trial  judge  decided  that 
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the  plaintiflTs  title  was  made  oat;  that  the  proof  excladed  all 
queatioD  of  fraud,  and  that  the  only  matter  to  be  eubmitted 
to  the  jury  waa  the  value  of  the  gooda  levied  upon  and  aold 
by  the  defendant 

Ralph  E.  PrifMj  for  the  appellant. 
John  M.  Perry^  for  the  respondent. 

Andrxws,  J.  The  sole  point  presented  by  this  appeal  is 
whether  the  question  of  fraud  in  respect  to  the  title  claimed 
by  the  plaintiff  to  the  machinery  embraced  in  the  conditional 
sale  of  November,  1889,  and  to  the  castings  embraced  in  the 
bill  of  sale  of  September  15, 1890,  should  have  been  submitted 
to  the  jury. 

The  fact  that  the  plaintiff  owned  the  property  embraced  in 
the  conditional  sale  to  Cora  B.  Florence,  in  November,  1889, 
at  the  time  of  that  sale,  is  undisputed;  nor  is  there  any  qaes- 
tion  that  a  large  part  of  the  purchase-money  of  the  machinery 
was  unpaid  at  the  time  of  the  levy  of  the  attachment,  Sep* 
tember  17, 1890.  The  title  to  the  machinery  was,  by  the  terms 
of  the  instrument  of  November,  1889,  to  remain  in  the  plain- 
tiff until  paid  for.  This  was  a  valid  arrangement,  and  con- 
stituted no  fraud  upon  the  creditors  of  Cora  B.  Florence:  Cole 
V.  Afarni,  62  N.  Y.  L  The  instrument  seems  to  have  been 
filed  in  the  clerk's  oflSce  of  the  city  of  Yonkers,  November  SO, 
1889,  but  no  filing  was  necessary  under  chapter  315  of  the 
laws  of  1884,  as  against  creditors  of  the  vendee.  It  is  not 
important,  therefore,  to  inquire  whether  the  instrument  was 
filed  in  the  proper  office  under  the  terms  and  for  the  purposes 
of  that  statute.  The  fact  that  the  vendee  was  permitted  to 
manufacture  the  materials  embraced  in  the  instrument  and 
sell  the  manufactured  articles,  upon  condition  that  the  pro- 
ceeds of  the  sale  should  be  accounted  for  and  paid  to  the 
vendors  to  apply  upon  the  purchase  price  of  the  property,  did 
not  impair  the  rights  of  the  vendor  under  the  instrument  of 
November,  1889,  or  render  it  void  as  to  creditors  of  the  vendee: 
CoU  V.  Mann,  62  N.  Y.  1;  Braekeit  v.  Harvey,  91  N.  Y.  214. 
The  proceeds  of  the  sale  were  in  fact  applied  as  provided  in 
the  oral  arrangement,  and  this  had  been  done  before  the  debt 
to  Donnelly  A  Co.  had  been  contracted.  We  are  unable  to 
find  that  any  fact  was  proved  or  was  inferable  from  the  evi* 
dence  which  raised  any  question  for  the  jury  as  to  the  title  of 
the  plaintiff  to  the  machinery  levied  upon  by  the  sharilll 

The  instrument  of  December  16, 1890,  if  a  mortgage  waa 
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▼old  as  against  the  attachment  creditor,  beoaase  not  filed  be« 
fore  the  le^y  of  the  attachment:  Laws  of  1883,  c.  279,  sec  h 
There  was  no  change  of  possession  of  the  property  embraced 
therein,  and  if  that  instrument  was  intended  as  a  mortgage, 
and  not  as  an  absolute  transfer  of  the  property,  the  defendant 
was  entitled  to  direction  in  his  favor  as  to  the  part  of  the 
goods  taken  by  him  included  therein.  So,  also,  if  the  evidence 
created  a  doubt  whether  the  instrument  was  intended  as  a 
security  merely,  and  not  as  an  absolute  transfer,  that  question 
should  have  been  submitted  to  the  jury.  But  while  the  word 
**  security ''  was  used  by  the  plaintiff's  witnesses  iu  describing 
the  transaction  which  was  evidenced  by  the  inslrument,  a 
perusal  of  the  whole  evidence  leaves  no  doubt  of  its  actual 
character.  The  instrument  purported  to  be  an  absolute  trans- 
fer. The  castings  embraced  therein  then  in  the  course  of 
manufacture  were  being  made  to  fill  an  order  given  to  Cora 
B.  Florence  by  the  Rand  Drill  Company,  for  which  she  was 
to  receive  the  sum  of  $240.  The  work  upon  them  was  nearly 
completed,  and  their  completion  would  require  an  expenditure 
of  ten  to  twelve  dollars  only.  The  unsecured  debt  to  the 
plaintiff  from  Cora  B.  Florence  on  open  account  was  $310t» 
There  could  be  no  surplus  coming  to  her  out  of  the  property 
after  payment  of  this  debt  The  circumstances  leave  no 
doubt  that  the  instrument  of  September  15,  1890,  was  in* 
tended  as  an  absolute  transfer  to  the  plaintiff  of  the  castings 
to  apply  on  the  plaintiff's  debt.  Treating  it  as  an  absolute 
transfer,  the  sale  was  nevertheless  presumptively  fraudulent 
as  against  the  attaching  creditors  by  force  of  the  statute,  by 
reason  of  the  fact  that  there  was  no  delivery  of  the  goods  to 
the  vendee  and  no  actual  change  of  possession  (2  Rev.  Stats., 
136,  sec.  5),  which  presumption  was  conclusive,  ujiless  it  was 
made  to  appear  on  the  part  of  the  plaintiff  that  the  sale  was 
made  in  good  faith  and  without  any  intent  to  defraud  credi- 
tors  or  purchasers. 

The  defendant  insists  that  the  question  of  fraud  based  upon 
the  absence  of  delivery  or  change  of  possession  of  the  goods 
sold,  should  have  been  left  to  the  jury.  The  presumption 
which  the  statute  creates  may  be  overcome  by  evidence  of  the 
fairness  of  the  transaction.  The  evidence  to  establish  the 
bonafide8  in  such  a  case  may  be  weak  or  strong,  and  it  may 
be  of  such  a  persuasive  character,  resting  upon  uncontradicted 
evidence,  that  a  court  could  say  that  the  presumption  was 
overcome^  and  direct  a  verdict.    Where  the  evidence  is  such 
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that  admitting  the  presumption  raided  by  the  statute,  it  is  ae 
completeljr  rebutted  that  a  verdict  finding  the  fraud  would  be 
Bet  aside,  then  the  statute  ^*doee  not  as  now  interpreted  inter- 
fere with  the  jurifldietioQ  of  the  court  to  direct  a  Terdicf : 
Bulger  r.  Romi^  119  N.  Y.  459.  Tlie  evidence  in  this  case 
fully  repelled  the  statutory  presumption.  The  debt  to  the 
plaintiff  was  unquestioned.  The  value  of  the  property  was 
considerably  less  than  the  dd>t  The  castings  were  being 
finished  up  and  required  an  expenditure  of  a  few  dollars  to 
make  them  deliverable  upon  the  contract  with  the  Band  Drill 
Company,  and  would  be  presumably  of  little  value  for  any 
other  purpose.  They  were  left  on  the  premises  and  in  the 
legal  possession  of  Cora  B.  Florence,  to  enable  a  workman  to 
complete  them,  and  were  attached  within  two  days  after  the 
bill  of  sale  was  executed  and  while  the  workman  was  engaged 
in  finishing  them.  None  of  these  facts  were  disputed  on  the 
trial,  and  on  the  whole  evidence  a  case  was  furnished  which 
we  think  justified  the  court  in  refusing  to  submit  the  question 
of  fraud  to  the  jury. 

It  is  claimed,  however,  that  some (rf  the  material  facts  were 
proved  only  by  the  testimony  of  the  plaintifi^'s  manager  and 
that  his  credibility  could  not  be  assumed  by  the  court,  because 
of  his  interest,  and  that  of  his  credibility  the  jury  was  the  sole 
tribunal  authorized  to  pass  upon  it.  There  is  not  the  slight- 
est ground  of  suspicion  of  the  truth  of  any  of  the  material 
&ctB  in  the  case.  The  only  fact  relied  upon  by  the  defend- 
ant to  impeach  the  instrument  of  November,  1889,  was  dis* 
•closed  by  the  testimony  of  the  manager  and  related  to  his 
pennission  to  Cora  B.  Florence  to  use  the  materials  embraced 
in  that  conditional  sale,  and  sell  the  manufactured  articles, 
and  render  the  proceeds  to  be  applied  on  the  purchase-money. 
If  this  testimony  is  stricken  out,  nothing  whatever  is  left  upon 
which  any  claim  could  be  made  affecting  the  title  of  the  plain- 
tiff to  the  machinery  which  constitutes  the  main  item  in  the 
judgment.  Taking  the  whole  proceedings  as  disclosed  by  this 
record,  the  just  inference  is  that  no  question  was  raised  as  to 
the  credibility  of  the  plaintiff's  manager,  and  that  the  truth 
of  his  testimony  was  assumed.  The  point  upon  which  the 
request  to  go  to  the  jury  as  to  the  bill  of  sale  of  September 
15,  1890,  was  based,  was  the  statutory  presumption  of  frauds 
by  reason  of  nondelivery  and  retention  of  possession  of  the 
property  embraced  therein,  and  as  to  the  property  embraced 
in  the  instrument  of  November,  18S9,  that  the  permission 
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given  to  the  vendee  to  eell  made  the  title  to  the  other  prop- 
erty therein  void  as  to  oreditors,  or  that  the  jury  might  so 
find. 

We  think  the  trial  jndge  was  justified  In  direeting  a  verdicti 
and  the  jodnneot  shoald  therefore  be  affirmed.    AH  eoncor. 


Sakml  — SumoRov  arm  saw  OoirnnoaAK  Sales  awd  Mortoaoss:  8m 
aota»  to  JTmiMriin  t,  BirnUmgham,  84  An.  I>m.  403;  iieJCmghi  t.  Oordtm, 
M  Am.  Deo.  183;  Palmtr  r.  Howard^  1  Am.  St  Bop.  03»  64;  HtUtUr  ▼.  Phii' 
Upn,  4  Am.  St  Rep.  699;  Qtraw  r,  CatUUo,  7  Am.  St.  Rep.  2d?,  Ao  to  the 
oondition  agaioot  title  paasing  iintil  paymeat  it  made,  aee  notot  to  Winches- 
|o-  ITo^OM  if6  Gk  ▼.  Oarfnam,  (8  Am.  Rep.  886,  387s  Jifctrvim  8<rfe  Co,  ▼. 
Norton^  67  An.  Bop,  679-^85;  Swmnmr  r.  WootU,  4a  Am.  Bop.  106-107; 
SiadiJUld  T.  BmUnMn,  87  Am.  Rap.  664-668;  BarreU  r.  PrUcbard^  18  Am. 
Dea  451,  452;  WOUamM  r.  MerU,  25  Am.  Deo.  614-616. 

Fraud,  whkh  ▲  Qoistion  ior  thb  Court.  —  Evideoce  of  fraud  shoald  bo 
■obmitted  to  the  fary,  if  from  it  the  jury  ean  properly  fiad  the  qaeetion  for 
tho  party  oa  vhom  tko  bw^en  of  proof  leots;  bat,  if  not,  it  ehoald  be  witb- 
drmra  froia  tho  Jaiyi  Cbtw  t.  Mamaaa^  115  Va.  St  888;  2  Am.  St  Hop. 
552. 


Mati^hb^^  t;.  AssooiATfln)  Fbbss. 

[X8S  K«w  YoBK,  as.] 

ObKFORATKNf — BaT-LAws,  OoNSTBTTOTioir  ov.  —  A  by-Uw  of  a  newi  aeeooia* 
tiiai  probibitiog  a  momber  from  reoeiving  or  pabliohing  tbo  regokr 
BOWS  diepatoheo  of  aay  other  bows  ossooiatioa  ooreriag  like  territory 
and  organised  for  a  like  purpose,  prohibits  sooh  member  from  reooiTiag 
or  publishing  dispatohes  of  any  other  news  association  whatever,  if  tho 
anooiatioB  so  adopting  the  by-law  does  not  confine  its  business  to  any 
part  of  the  worl(^  and  either  by  agents  or  through  eontraots  supplies  its 
members  with  news  from  all  over  tho  world. 

OoBPoaATiQK — Nbwb  Aasqoiation — Rbstbictitb  Br-LAw,  WaATRjuaoir- 
ABLB.  —  A  by-law  of  a  news  assooiation  prohibiting  its  members  froM 
reoeiving  or  publishing  the  dispatches  of  any  other  news  assooiation  oov- 
oriag  tho  mom  teirttory  and  organized  for  the  suno  purpose  is  not  an* 
kbloi  nor  void  aa  ia  rastraiBft  of  tradt»  and  may  bo  oalorood. 


Charl^  J9.  WKeA0r^  for  the  appellaats. 

8.  E.  PaynSy  for  the  respondents. 

PiGKHAic,  J.  The  plaintiffis-appellants  herein  procured  at 
special  term  an  injunction  against  the  defendant,  The  Asbo- 
eiated  Press,  etc.,  reetraimng  it  froni  snspending  the  plaintiffii 
from  any  of  the  rights  or  privileges  of  or  in  the  Associated 
Press  uad  from  withholding  from  the  plaintiflb  (who  are  print* 
ers  and  pubUahers  of  newspapers  at  Bnfialo  in  this  state)  the 
legolar  telagraphic  news  and  reports  proourad  and  Ibmished 
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bj  the  Associated  Press  to  its  members,  for  or  on  aoooant  of 
any  alleged  violatioa  by  the  plaiatiffs  of  the  provisions  of  the 
twenty-fifth  by-law  of  the  association.  The  plaintififs  are 
members  of  ttie  association.  Upon  appeal  from  the  order 
granting  the  injunction  the  general  term  reversed  the  same 
upon  the  ground  that  the  action  to  obtain  a  permanent  in- 
junction could  not  be  maintained  upon  the  facts  set  forth  in 
the  complaint  and  affidavits.  The  plaintifib  appealed  from 
the  order  of  reversal  to  this  court 

The  record  shows  that  the  defendant,  the  Associated  Press 
of  the  state  of  New  York,  was  incorporated  by  virtue  of  an  act 
of  the  legislature  of  this  state,  passed  April  24, 1867  (c  754| 
of  the  laws  of  that  year),  and  entitled  **  An  act  to  incorporate 
the  Associated  Press  of  the  state  of  New  York."  In  the  act 
the  objects  of  the  association  are  stated  ^'to  be  the  mutual  pro- 
tection of  members  of  the  press,  procuring  and  supplying  its 
members  with  telegraphic  news,  upholding  and  elevating  the 
character  and  standing,  and  the  promotion  and  maintenance 
of  the  general  interest  of  the  profession  and  its  members.'^ 

Some  time  subsequent  to  its  formation  the  defendant 
adopted  a  by-law  known  as  number  twenty-five,  a  part  of 
which  is  as  follows:  ^'25.  No  member  of  this  association 
shall  receive  or  publish  the  regular  news  dispatches  of  any 
other  news  association  covering  a  like  territory  and  organised 
for  a  like  purpose  with  this  association."  The  by-law  then 
proceeds  to  provide  a  penalty  for  the  violation  of  this  provi- 
sion in  the  form  of  a  suspension  of  all  the  rights  and  privi- 
leges of  the  association,  after  an  opportunity  has  been  given 
the  accused  party  to  be  heard. 

It  also  appears  from  the  complaint  that  there  is  an  United 
Press  Association  which  is  organized  and  engaged  in  procur- 
ing and  supplying  its  members  with  telegraphic  news  from 
various  parts  of  the  world,  and  the  plaintiffs  are  members 
thereof,  and  by  means  of  its  reports  and  dispatches  furnished 
to  them  the  plaintiffs  receive  and  publish  in  their  newspapers 
other  and  different  telegraphic  news  from  different  parts  of 
the  world  than  that  procured  and  furnished  by  the  defendant 
corporation,  and  the  plaintiff's  are  thus  enabled  to  increase 
the  reading  matter  published  in  their  newspapers  and  to  give 
fuller  and  more  complete  telegraphic  news  of  matters  of  gen- 
eral and  public  interest  than  plaintiffs  would  otherwise  be  en- 
abled to  do  by  publishing  only  the  regular  news  and  dis- 
patches of  the  corporation  defendant    The  plaintifb  allege 
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that  the  United  Press  Association  is  not  one  of  which  covers  a 
like  territory  and  that  it  is  not  organised  for  a  like  purpose  with 
the  defendant  corporation  within  the  meaning  of  the  bj-law 
in  question,  but  that  it  covers  a  far  wider  territory  and  is  or* 
ganized  for  a  more  extended  purpose.  It  is  alleged  that  the 
defendant  corporation  only  has  agents  for  the  collection  of 
news  within  the  state  of  New  York  and  that  the  news  which 
it  procures  from  other  portions  of  the  world  is  collected  by 
other  news  or  press  agencies  and  delivered  to  the  defendant 
oorporation  under  contracts  made  by  it,  whereas  the  United 
Press  Association  has  agencies  for  the  direct  collection  of 
Jiews  for  it  from  various  parts  of  the  world,  outside  as  well  as 
inside  the  state  of  New  Yoik.  It  is  alleged  that  the  defend- 
ant corporation  is  about  to  enforce  the  above-mentioned 
twenty-fifth  by-law  as  against  the  plaintiffs  on  account  of  the 
receipt  and  publication  by  the  plaintiffs  of  the  news  and  tele- 
graphic dispatches  collected  and  sent  to  them  by  the  United 
Press  Association.  The  membership  in  the  United  Press 
Association  and  also  in  the  defendant  oorporation  is  a  valu- 
able property  right. 

The  plaintiffs  upon  the  argument  of  the  appeal  here  have 
raised  two  questions:  1.  Whether  the  by-law  in  fact  pro- 
hibits the  receipt  and  publication  by  them  of  the  dispatches 
of  the  United  Press  Association;  SL  If  it  do,  whether  it  is 
legal  and  enforceable. 

As  to  the  first  question,  — 

I  think  the  by-law  does  in  fact  prohibit  such  receipt  and 
publication,  because  the  United  Press  Association  covers  a 
like  territory  and  is  organised  for  a  like  purpose  with  the  de- 
fendant corporation. 

There  is  no  limit  in  the  charter  or  act  of  incorporation  of 
the  defendant  by  which  it  is  confined  to  any  particular  terri- 
tory in  the  procuring  and  supplying  of  its  members  with  tele- 
graphic news.  The  act  leaves  it  entire  freedom  to  obtain  such 
supply  from  the  whole  world.  There  is  no  by-law  which  has 
been  called  to  our  attention  that  imposes  any  limit  As  there 
is  neither  charter  nor  by-law  which  limits  the  territory  thai 
the  defendant  corporation  may  cover  in  the  execution  of  its 
object  and  purpose,  so  t^e  record  discloses  no  limitation  in 
that  territory  arising  from  the  practice  of  the  corporation.  It 
in  truth  obtains,  serves,  and  supplies  its  members  with  news 
from  all  over  the  world.  It  accoaipHshes  this  object  in  differ- 
ent ways;  sometimes  directly  by  means  of  agents  strictly 
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•a  ealled,  and  st  crtlier  timer  hj  means  of  contracts  throirgii 
•r  with  other  news  agencies  which  themselves  diroctlj  employ 
agents  for  the  collection  of  news.  In  this  way  the  defendant 
corporation  secnres  news  from  all  over  the  world  and  supplies 
It  to  ita  members. 

The  ftust  tbsrt  the  defen^nt  appoints  and  engages  agents  m 
the  strict  sense  of  the  term  only  within  and  for  the  state  of 
New  York  is  not  conclnsive  proof  that  its  territory  for  collect- 
ing  news  is  limited  to  that  state.  The  record  shows  that  it 
performe  the  purpose  of  its  incorporation,  not  alone  by  obtam- 
ing  news  from  these  so-called  agents,  hot  that  by  Tirtne  of 
contracts  entered  into  by  it  with  other  associations,  it  contracts 
to  and  does  receive  from  them  the  news  which  they  colleet 
fhmi  the  principal  portions  of  the  oiTilised  world,  and  in  thns 
contracting  for  the  supply  of,  and  the  receiving  such  news,  the 
association  or  associations  with  which  snch  oontraets  are 
made,  aro  tiiereby  and  for  that  porpose^  and  to  that  extent 
constitnted  tho  agents  of  the  defendant  corporation.  In  that 
way  it  is  covering  a  vast  territory  and  it  is  thereby  fnlfilling 
the  object  of  its  incorporation — the  procuring  and  snpplying 
its  members  with  telegraphic  news. 

Tbrongh  its  own  agenta  and  by  virttie  of  its  oontraets  with 
other  press  associationa^  the  defendant  corporation  achieiFss 
the  collection  and  sapplying  of  nowa  ta  its  members,  which 
has  been  collected  from  substantially  the  same  territory  oiver 
which  the  United  Press  Association  has  ccdlected  ita  news. 
It  ia  plain  that  the  result  la  that  both  associationa  cover  the 
same  territory. 

I  also  think  it  plain  that  the  Uaited  Press  Asseciation  is 
organized  for  a  like  purpose  with  the  defendant  corporation. 
The  plaintiflh  controvert  this  view  on  the  ground,  as  f^ey  al- 
lege, that  the  United  Press  ia  orp^anixed  for  a  more  extended 
purpose,  and  this  alleged  fact  is  based  upon  the  farther  alle- 
gation that  the  United  Press  has  agencies  for  thedirect  ooUe» 
tien  ot  newa  for  it  from  various  parta  of  the  world  outside  as 
well  as  inside  the<  state  of  New  Yoi4r,  while  the  defeadaBt  eor^ 
poration  only  has  agents  fo<r  the  oollsction  of  its  news  iRlthhi 
the  state  of  New  York,  and  all  its  other  newe  eomee  to  it 
through  oontraets  with  news  or  press  associa<&)no  or  othw 
agencies,  and  is  thus  delivered  to  the  defendant  oerporatioiL 
In  this  view  of  the  two  assoeiationa  I  see  no  difibrence  of  pun- 
poee.  Both  are  securing  news  from  alt  parts  of  the  world  and 
such  is  the  object  of  both.    One  secnrea  its  objects  by  dCveeil-; 
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m|ipaiiiting  or  eraploying  scHOftlled  agents,  while  the  other 
•urea  ita  object  by  direct  agencies  in  some  cases  of  limited 
teritorial  area  and  in  other  oases  bj  eontracts  with  other 
pceaa  or  news  agencies  covering  a  large  territorj.  The  par- 
pose  of  eaoh  is  the  same  and  the  result  in  each  ease  is  the 
aane.  Saeh  stif>pliea  the  news  to  its  members  and  each  has 
abtakiad  h  from  •  territory  bounded  only  by  cirilization  it- 
aelfL 

Tho  fact  that  plaintiffs  by  using  the  United  Press  Associa- 
tion are  thereby  enabled  to  publish  different  and  more  full 
and  complete  telegraphic  news  does  not  alter  the  other  fact 
that  the  two  assooiations  are  organised  as  stated  for  the  same 
purpose^  and  that  they  eover  the  same  territory. 

2&  As  to  the  second  question,  I  think  the  by-law  is  valid 
and  enforceabla 

The  plaintiflb  allege  that  it  is  beyond  the  power  of  the  asso- 
ciation to  enact;  that  it  ie  unreasonable  and  oppressive;  that 
it  tends  and  was  expressly  intended  to  restrain  trade  and 
eom^petition  and  to  create  a  monopoly;  that  it  is  an  unlawful 
interference  with  vested  property  rights,  and  impairs  a  mem* 
bar's  right  to  contract;  that  it  creates  a  restriction  upon  the 
liberty  of  the  press.  None  of  these  objections  strikes  us  as 
having  force.  The  ftrst  ground  taken,  that  it  is  beyond  the 
power  of  the  company  to  pass  such  a  by-law,  depends  for  its 
oorrectness  upon  the  conclusions  arrived  at  respecting  the 
validitf  of  the  other  grounds^  If  the  by-law  be  unreasonable 
or  oppressive^  or  if  it  tend  improperly  to  restrain  trade  and 
thereby  to  create  a  monopoly,  or  if  it  be  an  unlawful  interfer- 
enes  with  a  member's  right  to  contract,  or  if  it  restrict  the 
liberly  of  the  press,  in  all  or  any  of  these  cases  the  by-law 
would  be  beyond  the  power  of  the  company  to  adopt  or  pass, 
and  it  woold  be  illegaL  The  assertion  in  the  moving  papers 
that  the  by-law  tends  and  was  intended  to  restrain  trade,  does 
not  in  any  way  affect  the  question.  The  court  must  itself 
eonstrae  the  by-law,  and  must  decide  as  to  its  tendency,  while 
tlie  intention  with  which  it  was  passed  by  those  voting  for  it 
ia  entirely  immaterial  wpon  this  aspect  of  the  case. 

We  da  net  think  the  by-law  improperly  tends  to  restrain 
ttade,  assuming  that  the  business  of  c(^Ieoting  and  distribut- 
ing newa  would  come  within  the  definition  of  a  trade.  The 
latest  deoisioaa  of  courts  in  this  country  and  in  BnglaiKl  show 
a  olrong  tendeoey  to  very  greatly  ciroomscribe  and  narrow 
dootrine  of  avoiding  oontracts  in  restraint  of  trade.    The 
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courts  do  not  go  to  the  length  of  saying  that  contracts  which 
thej  now  would  say  are  in  restraint  of  trade  are,  nevertheless, 
valid  contracts,  and  to  be  enforced;  they  do,  however,  now 
hold  many  contracts  not  open  to  the  objection  that  they  are 
in  restraint  of  trade  which  a  few  years  back  would  have  been 
avoided  on  that  sole  ground,  both  here  and  in  England.  The 
cases  in  this  court  which  are  the  latest  manifestions  of  the 
turn  in  the  tide,  are  cited  in  the  opinion  in  this  case  at  geo« 
eral  term,  and  are:  Diamond  Match  Co.  v.  RoebeVf  106  N.  Y« 
478;  60  Am.  Rep.  464;  Hodge  v.  Sloan.  107  N.  Y.  244;  1  Am. 
St  Rep.  816;  Le$lie  v.  LoriUard,  110  N.  Y.  619. 

So  that  when  we  agree  that  a  by-law  which  is  in  restraint 
of  trade  is  void,  we  are  still  brought  back  to  the  question, 
What  is  a  restraint  of  trade  in  the  modem  definition  of  that 
term?  The  authority  to  make  by-laws  must  also  be  limited 
by  the  scope  and  purpose  of  the  association,  I  think  this  by- 
law  is  thus  limited,  and  that  it  is  not  in  restraint  of  trade  as 
the  courts  now  interpret  that  phrase.  Some  of  the  grounds 
showing  the  reasonableness  of  the  by-law  are  well  and  clearly 
set  forth  in  the  opinion  delivered  by  the  learned  judge  at  the 
general  term.  Here  are  a  number  of  persons  who  are  owners 
of  or  interested  in  various  newspapers  in  the  state  outside  of 
the  city  of  New  York.  They  enter  into  business  relations  with 
each  other,  to  a  certain  extent,  through  the  form  of  an  organi- 
sation known  as  a  corporation,  and  for  the  purpose,  among 
others,of  collecting  and  supplying  themselves  with  telegraphic 
news.  The  greater  the  number  belonging  to  the  organization 
the  larger  will  be  its  income,  and  the  greater  amount  it  will  be 
able  to  spend  for  making  the  collection  of  news,  and  the  more 
efficient  and  valuable  such  collection  will  be.  To  suppress 
competition  in  such  chosen  field  among  themselves,  and  to 
thus  enhance  the  value  of  the  property  and  the  conveniences 
arising  from  the  extended  use  of  the  means  and  opportunities 
of  the  association,  it  would  seem  most  appropriate  to  provide 
that  the  members  of  such  association  should  not  take  news 
from  any  other.  The  division  of  the  business  among  two  or 
more  associations  tends  directly  towards  the  making  of  the 
membership  in  each  less  valuable  than  it  otherwise  would  be, 
and  the  membership  being  less  valuable  the  association  itself 
would  tend  to  decrease  in  members  and  to  grow  less  efficient 
in  service  and  less  capable  of  fulfilling  promptly  one  of  the 
great  objects  of  its  existence,  the  procuring  and  supplying  of 
news  to  its  members.    Thus  a  by-law  of  the  nature  complained 
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of  would  have  a  teodenoy  to  strengthen  the  assooiationy  and  to 
render  it  more  capable  of  filling  the  duty  it  was  incorporated 
to  perform.  A  business  partnership  could  provide  that  none 
of  its  members  should  attend  to  any  business  other  than  thai 
of  the  partnership,  and  that  each  partner  who  came  in  must 
agree  not  to  do  any  other  business,  and  must  give  up  all  such 
business  as  he  had  theretofore  done.  Such  an  agreement 
would  not  be  in  restraint  of  trade,  although  its  direct  e£fect 
might  be  to  restrain  to  some  extent  the  trade  which  had  been 
done. 

It  seems  to  me  this  by-law  is  a  natural  and  reasonable  re- 
straint upon  the  members  of  the  associatioui  appropriately 
regulating  their  conduct  as  members  thereof  with  respect  to 
the  business  which  the  association  was  specially  organized 
and  incorporated  to  transact.  Ito  success  must  greatly  de- 
pend upon  the  number  of  ito  membersi  and  that  in  ito  turn 
must  depend  upon  the  efficiency,  reliability,  and  promptness 
with  which  it  coUecto  and  distributes  ito  news. 

This  by*law,  I  think,  plainly  tends  to  aid  the  association  in 
the  accomplishment  of  this  object. 

As  to  the  objection  that  the  by*law  restricto  the  liberty  of 
the  press,  I  think  there  is  no  force  whatever  to  it  For  the 
purpose  of  efficiently  conducting  the  business  of  procuring  and 
supplying  the  news  to  ito  members,  the  association  provides 
that  no  one  of  ito  members  shall  toke  or  publish  news  from 
any  other  association.  In  what  way  the  liberty  of  the  press 
is  in  the  least  degree  restricted  by  such  by-law,  I  am  unable 
to  see.  The  constitutional  provision  regarding  the  liberty  of 
speech  and  of  the  press  has  nothing  whatever  to  do  with  such 
a  provision,  and  no  argument  can  make  it  plainer  than  does 
the  reading  of  the  constitutional  provision  itoelf. 

The  ground  that  the  by-law  interferes  with  a  vested  interest 
in  property,  does  not  appear  by  these  papers. 

If  the  by-law  were  passed  before  any  member  of  the  associ- 
ation had  become  a  member  of  the  United  Press  Association, 
then  clearly  there  would  be  no  interference  with  vested  righto 
of  property  in  the  latter  association.  The  papers  do  show  that 
the  by-law  was  not  passed  until  subsequent  to  the  time  when 
the  United  Press  Association  came  into  existence,  but  they 
do  not  show  that  at  the  time  of  ito  passage  either  or  any  of 
the  plaintiffs  had  become  members  of  the  United  Press  Asso- 
eiation. 

We  do  not,  therefore,  intend  to  decide  in  this  case  as  it  now 
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■lands  Uial  one  wfao  liad  alieaclj  and  lef^allj  become  a  mem* 
ber  of  the  United  Ptees  AMoeiatkm  before  the  passage  of  the 
b74aw  in  qneetion,  oonld  thereby  be  nnfaTorably  affected  in 
the  assertion  of  his  right  of  membership  in  the  United  Presa 
Association,  or  i^aced  in  the  position  of  availing  himself  el 
its  privileges  at  the  risk  of  suspension  or  expulsion  from  the 
association  adopting  the  by-law. 

A  by-law  which  distarbe  a  Tested  right  may  not  be  valid: 
KmU  T  QuieksOver  Mining  Co.,  78  N.  Y.  159, 183,  183;  1  Mor- 
awetz  on  Corporations,  sec.  496;  and  although  a  corporation 
may  have  the  power  to  adopt  by-laws,  yet  one  of  its  mombera 
who  acts  upon  a  suhjeet  not  touched  by  any  by-law  might 
perhaps  claim  that  a  sobssquent  by-law  upon  the  enbjeety 
which  if  valid  as  to  him,  wonld  practically  render  valoelesa  a 
portion  of  his  property,  should  not  as  to  him  be  so  treated  or 
regarded:  See  also  Wynkam^r  v.  Ptoph,  18  N.  Y.  878.  We 
do  not  decide  this  proposition  for  the  reason  that  it  is  not 
before  us. 

The  gronnds  in  opposition  to  the  by-law,  which  hav«  been 
discussed,  we  think  are  unavailing,  and  the  orders  of  the  gen- 
eral term  reversing  the  orders  refusing  to  dissolve  the  injimo- 
tion  should  be  affirmed,  with  oosta. 

All  concur,  

OoRFoaAxnma  —  Bt*Lavs,  Yaumtt  Aaa  CoNffravcmiv  o»s  8«e  mttm 
to  8ttpr€  ▼.  LauinilU  «i&  Aa^n^  85  Am.  Dec  617-622^  a  oua  whioh  declares 
that  a  oorporatioii  can  make  no  role  oontrary  to  law,  good  morals,  or  pnblio 
policy.  A  later  ease  to  the  point  that  a  by-law  must  be  reasonable  and  gen- 
tval  is  Bwid ▼.  Mmhnanuhiiki.  ttfOo.^  16  Or.  413;  8  Am.  St.  Rep.  169. 

ConTaAOTS  nr  RisTftAnT  of  TaAMi,  wbbn  Rxamhablb  and  Yauih 
See  notes  to  CaUakcM  ▼.  Z>owMtfy.  18  Am.  Rep^  L73->17e;  8malU^  ▼.  Ormi^» 
85  Am.  Rep.  269-272;  Tardgw.  (Treaqf.  59  Am.  Rep.  686-698;  Pite  v.  Thtmai, 
7  Am.  Deo.  748-746;  Angkr  ▼.  WMer,  92  Am.  Deo.  751-765.  In  Bodge  r, 
Shan,  107  N.  Y.  244, 1  Am.  8l  Rep.  816,  the  prhiotple  mnnonnoed  was  that 
SQoh  oontraots  are  ralid,  if  they  ioipooo  do  rastnint  «pon  ooo  party  aei  bens* 
fieial  to  the  other,  aad  aio  indooed  by  a  soMideratinn  whMh  aakM  it  iMk 
sonaUe  for  tbt  partiaa  ts  toftsr  into  thaok 
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Taylob  V.  Gbanitb  Statb  Peovidbnt  Ass'n. 

Gobpobahoxi.  — JuuiDicnoM  otbe  ▲  Foauov  Oobpobatioh  oannot  1m 
obtained  by  wrTioe  of  prooatt  upon  a  portoa  who  b  boI  ito  oaahior,  d&> 
rootor,  nor  maniging  if  ont* 

trkom  aerviM  ol  prooMs  ogiintt  il  may  bo  maclo  nwafc  bo  oobm  panoa  in^ 
^Mtod  by  ifc  with  geneiml  powers  inTolnng  the  oxeroiao  of  jndgment  and 
diacretion,  aa  distioguiahed  from  an  ordinary  agent  or  attorney,  who 
aeta  in  an  inferior  capacity  and  nnder  the  direction  and  oontroi  of  an* 
perior  antbority,  both  in  regard  to  the  extent  of  hia  duty  and  the  man* 
ner  of  execatiag  it.  The  relation  ol  attorney  and  dioat  doea  not  oonati- 
tnte  the  attorney  the  managing  agent  npon  whom  prooofi  agatnat  the 
olient  may  be  aenred. 
A  JuDOMXMT  Should  bb  Yaoatxd  ov  Motiok  when  it  b  againat  a  foreign 
curporation,  and  ia  baaed  upon  service  of  prooeea  npon  a  pereon  who  ia 
abown  by  affidavits  not  lo  have  bean  ita  eaahiar,  diraotof^  nor  managing 


• __ 

Edward  Hasuii^  for  the  appellants. 
Alph€U8  T,  BuikUyy  for  the  respondent 

(yBttiBN,  J.  The  defendant  moved  to  set  aside  the  jadg* 
ment  entered  against  it  in  this  action  and  the  serYioe  of  the 
sammons,  on  the  ground  that  no  jurisdiotion  was  obtained  of 
the  person  of  defendant,  as  no  sufficient  or  legal  service  of 
process  had  ever  been  made  upon  it.  The  motion  was  denied 
and  the  defendant  then  moved  for  a  resettlement  of  the  order 
which  was  refused.  Orders  were  entered  upon  both  motions 
firom  which  an  appeal  was  taken  and  they  were  affirmed  at 
general  term.  The  order  denying  the  motion  for  resettle- 
ment was  so  far  a  matter  of  discretion  that  it  is  not  reviewable 
here  but  the  denial  of  the  motion  to  vacate  the  judgment  and 
set  aside  the  service  of  the  summons  presents  a  question  of 
law,  and  we  have  jurisdiction  to  review  it. 

The  defendant  is  a  foreign  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  New  Hampshire  and  has 
never  appointed  an  agent  in  this  state  for  the  purpose  of  re* 
ceiving  service  of  process.  It  appears  from  an  affidavit  at- 
tached to  the  summons  that  it  was  served  upon  one  John  M. 
Townsend,  an  attorney  at  law,  residing  in  Poughkeepsie,  on 
the  30th  of  December,  1891.  The  cause  of  action  arose  and 
the  venue  was  laid  in  Dutchess  County.  The  defendant  did 
not  appear  in  the  action,  but  other  defendants  residing  in 
that  oounty  did,  and  upon  their  answers  a  trial  was  had  and 
jndgmeat  •ntared  against  all,  including  this  defendant,  against 
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which  the  main  relief  was  demanded.  The  action  was  one 
calling  for  equitable  relief,  and  the  judge  who  tried  it  at  th« 
special  term  found  as  a  fact  that  the  process  was  served  upon 
a  managing  agent  of  the  defendant,  upon  what  proof  does  not 
appear,  and  he  proceeded  to  render  judgment  against  the  de- 
fendant for  the  relief  demanded  in  the  plaintiff's  complaint. 
There  is  also  attached  to  the  judgment  roll  an  affidavit  of  tbs 
plaintiff's  attorney,  in  which  it  is  stated,  among  other  things, 
that  the  summons  was  served  upon  Townsend,  and  that  he 
was  at  that  time  acting  as  the  defendant's  managing  agent  or 
cashier,  that  more  than  twenty  days  had  elapsed  since  the 
service  and  no  appearance  had  been  made. 

The  moving  papers  contain  the  affidavit  of  the  defendant's 
president,  in  which  he  swears  that  Townsend  never  was  an 
agent,  cashier,  or  director,  or  connected  with  the  defendant  in 
any  way  except  as  attorney  of  record  in  a  suit  to  foreclose  a 
mortgage  held  by  defendant  against  the  plaintiff.  Townseiid 
himself  swears  in  the  most  positive  way  to  the  same  fact,  as 
does  also  the  defendant's  superintendent  of  agents.  The  lat- 
ter goes  farther  and  swears  that  in  November,  1889,  one  Pells 
and  another  were  appointed  agents  for  defendant  in  the  county 
of  Dutchess  and  five  other  counties  in  the  vicinity,  and  that 
no  subsequent  appointment  had  been  made,  and  Pells  himself 
swears  to  the  same  fact  and  further  that  the  defendant  never 
had  any  other  agent  in  the  territory,  and  that  Townsend  never 
was  such  agent  The  plaintiff  produced  and  read  various 
affidavits  in  opposition  to  the  motion  in  which  numerous  acts 
on  the  part  of  Townsend  are  detailed  that  might  tend  to  show, 
in  the  absence  of  explanation,  that  he  was  such  an  agent  as  is 
designated  in  the  code  upon  whom  process  could  be  served, 
but  after  careful  examination  of  these  affidavits,  we  think 
that  the  acts  described  are  consistent  with  the  relation  of 
attorney  and  clienti  which  relation  it  is  admitted  by  the 
defendant's  officers  existed  and  still  exists,  and  that  they 
really  do  not  establish  any  other  relation.  The  affidavits,  or 
some  of  them,  also  contain  positive  statements  to  the  efleot 
that  Townsend  was,  at  the  time  of  the  service  of  the  summonSi 
a  managing  agent  or  cashier  of  the  defendant,  but  as  the  per- 
sons making  the  statements  could  not  possibly  know  the  faot 
they  must  be  regarded  as  mere  expressions  of  opinion  whioh 
cannot  overcome  the  clear  and  positive  statements  of  the  de> 
fondant's  officers  who  bad  knowledge  of  the  facts.  Where 
there  is  oonflicting  evidence  with  respeot  to  a  disputed  faot 
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arising  upon  a  motion,  it  is  the  province  of  the  court  in  which 
the  motion  was  made  to  settle  the  conflict,  and  this  court  will 
not  interfere  with  the  result;  but  when  the  movingpaflSdavits 
in  this  case  are  analyzed  and  properly  construed,  they  present 
no  real  conflict  with  the  positive  proof  of  the  defendant  as  to 
the  real  relations  that  Townsend  held  to  the  corporation  when 
the  process  was  served  upon  him.  The  court  did  not  obtain 
jurisdiction  of  the  defendant  by  the  service  of  process  upon 
Townsend  unless  he  was  within  the  meaning  of  section  482  of 
the  code,  **  the  cashier,  a  director,  or  a  managing  agent  of  the 
corporation,  within  this  state."  A  managing  agent  must  be 
some  person  invested  by  the  corporation  with  general  powers 
involving  the  exercise  of  judgment  and  discretion,  as  distin* 
guished  from  an  ordinary  agent  or  attorney,  who  acts  in  an 
inferior  capacity  and  under  the  direction  and  control  of  supe- 
rior authority,  both  in  regard  to  the  extent  of  his  duty  and 
the  manner  of  executing  it:  Reddington  v.  Maripoia  L.  and 
M.  Co.,  19  Hun,  405;  Sterrett  v.  Denver  etc.  R.  R.  Co.,  17  Hun, 
816.  The  relation  of  attorney  and  client,  which  is  all  that 
appears  to  have  existed  in  this  case  when  the  process  was 
served,  does  not  constitute  such  an  agency  as  is  designated  in 
the  provisions  of  the  code  referred  to,  and  hence  no  jurisdio* 
tion  of  the  defendant's  person  was  obtained  by  the  service 
made. 

That  part  of  the  order  appealed  from,  which  affirmed  the 
order  denying  the  motion  to  set  aside  the  service  of  the  sum- 
mons and  to  vacate  the  judgment,  should  be  reversed,  and 
the  service  set  aside  and  the  judgment  vacated,  and  the  appeal 
from  that  part  of  the  order  which  affirmed  the  order  denying 
the  motion  for  a  resettlement  should  be  dismissed,  without 
costs  to  either  party  in  this  court. 

All  concur.  ^___^ 

Fcauov  OoBvoBATions  ^  Paoonst  ov  Whom  mrsr  bb  Ssavaa — Swrles 
of  prooMt  OD  a  foreign  oorporation,  Moording  to  th«  OAliforniA  ood«^  nmtl 
bs  madt  apon  ita  managing  agent  or  oaahiar,  and  a  olark  in  its  liore  ia  not  a 
managing  agent  or  cashier,  althoagh  he  has  the  onetody  of  money*  belong- 
ing to  the  oorporationa:  Blanc  ▼.  Paifmatier  iftn.  Ols.,  96  CaL  624;  29  Am. 
81  Rep.  148^  and  note^  with  oaaee  ooUeoted.  See  extended  note  to  fTomp- 
•oa  V.  Wmn^  66  Am,  Deo.  12L 
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Wal&adt  tiL  Phobkix  Insdbakg£  Compakt. 

•  tm  Vbw  yoEs,  i?i4 

Immukivei— GB4Ji«a  «v  Ihtbmhe.  — Ttaa  lanniw  ov  ajt  ExBootrev  Am 
Its  Lktt  upov  FwaaowAi,  Pbopbbtt  do  not  oonstitate  snch  a  ehange  in 
tiM  interest,  title,  or  poesestion  of  the  aisured  ae  aroidt  the  policy  ni^ 
dar  a  condition  declaring  that  it  ihall  bo  ?oid  if  any  change  other  ihsa 
Vy  tbo  death  of  the  aaeiired  takee  plaoe  in  tba  intareat^  Idtle,  «r  poeawh 
lioa  W  the  anbjeet  of  the  iunraaoe,  whether  by  legal  prooes  mt  Jnd^ 
man^  or  by  Tolnntary  act  of  the  insured  or  otherwiaa. 

A.  H,  SawyiT^  for  the  appelUni. 
0.  W.  ThompBtm^  for  the  respondent. 

O'Bribn,  J.  Tbe  payment  of  the  lose  in  this  caee  Is  re- 
sisted by  the  insurance  company  upon  the  ground  that  there 
was  a  lH*each  of  one  of  ih%  conditions  of  the  policy,  upon  which 
its  liability  depended.  The  question  upon  which  the  case 
turns  is  the  construction  and  effect  to  be  given  to  the  follow- 
ing condition,  constituting  a  part  of  the  contract: — 

"This  entire  policy,  unless  otherwise  provided  by  agree* 
ment  indorsed  hereon  or  added  hereto^  shall  be  void  if  the  in- 
sured now  has,  etc.,  •  •  •  .  ;  or  if  any  change,  other  than  by 
the  death  of  an  insured,  take  place  in  the  interest,  title,  or 
possession  of  the  subject  of  insurance  (except  change  of  occu* 
pants  without  increase  of  hazard)  whether  by  legal  process  or 
judgment  or  by  voluntary  act  of  the  insured,  or  otherwise." 

We  agree  with  the  learned  counsel  for  the  defendant  that 
such  a  condition  in  a  contract  of  insurance  must  be  construed 
fairly  and  in  accordance  with  what  appears  or  must  be  pre- 
sumed to  have  been  the  intention  of  the  parties.  The  subject 
of  the  insurance  was  a  stock  of  goods  de.  cribed  as  then  in  a 
brick  store  in  the  village  of  Theresa,  New  York.  Tbe  prop- 
erty was  destroyed  by  fire,  which  occurred  about  twelve 
o'clock  on  the  night  of  April  4,  1890.  Nearly  two  months 
before  the  fire  a  judgment  was  recovered  against  the  insured, 
who  was  the  plaintiff's  assignor,  and  on  April  2, 1890.  an  ex»* 
oution  was  issued  upon  the  judgment  to  tbe  sheriff  of  the 
county,  and  delivered  to  him  the  next  day.  On  April  4th, 
the  day  following,  tbe  sheriff  weiit  to  the  store  of  tlie  insured 
and  demanded  payment  of  the  amount  of  the  execution,  and 
payment  not  being  made,  he  levied  upon  all  the  goods,  which 
at  the  trial  were  shown  to  have  been  worth  about  eleven  thou- 
sand dollars,  and  the  sum  due  upon  the  execution  was  some- 
thing over  one  thousand  dollars.    Some  discussion  appears  to 
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kive  been  had  in  the  courts  below  in  regard  to  the  question 
whether  what  was  done  by  the  sheriff  amounted  to  a  legal 
loTj  upon  the  property,  but  a  correct  oonclusion  seems  to 
have  been  reached  in  that  respect,  as  it  appears  that  he  pro* 
cured  the  key  of«the  store,  and  took  what  at  least  amounted 
to  a  symbolical  possession,  at  the  same  time  making  a  mfn* 
ute  of  the  lerj  upon  his  book.  The  day  after  the  fire  the 
insured  made  a  general  assignment  to  the  plaintiff  for  the 
benefit  of  creditors.  The  defendant  insists  that,  upon  these 
facts,  there  was  such  a  change  of  interest  and  change  of  the 
possession  as  avoids  the  policy,  within  the  meaning  of  the 
above  conditions.  If  there  was  a  change  of  interest,  within 
the  meaning  of  the  policy,  that  result  was  produced  by  the 
delivery  of  the  execution  to  the  sheriff,  as  the  goods  of 
the  debtor  are  bound  from  that  time:  Code,  sec.  1405.  The 
levy  was  not  necessary  to  work  such  change,  and  the  only 
effect  it  had  was  to  change  the  possession.  We  must  first 
determine  what  the  parties  to  the  contract  intended  when 
they  made  use  of  the  terms  ''change  in  the  interest,  title,  or 
possession  of  the  subject  of  insurance."  The  interest  which 
a  person  may  have  in  property  is  affected  in  many  ways 
without  producing  a  change  in  such  interest,  as  that  term  is 
generally  understood;  when  he  contracts  a  debt  or  incurs  an 
obligation,  this,  in  a  broad  ^ense,  may  affect  such  interest,  as 
the  property  constitutes  the  means  of  payment,  and  his  pecu* 
niary  condition,  in  a  general  sense,  depends  upon  what  he  has 
left  after  discharging  all  his  debts  and  obligations.  The  debt 
assumes  another  form  by  the  recovery  of  a  judgment,  and  the 
execution  is  the  process  which,  when  delivered  to  the  officer, 
clothes  him  with  authority  to  enforce  the  collection  of  the 
debt.  That  is  the  foundation  of  all  the  subsequent  steps,  and 
while  each  event  in  the  progress  of  proceedings  for  collec- 
tion may  bring  the  debtor  and  creditor  into  closer  relations, 
and  press  nearer  upon  the  property  of  the  debtor,  yet  his  title 
or  interest  in  the  property  is  not  divested  or  transferred  until 
a  sale  is  made,  which  operates  in  law  to  transfer  his  interest 
to  another.  By  the  delivery  of  the  execution  and  the  levy 
thereunder  the  officer  has  simply  obtained  authority,  at  some 
future  time  and  in  the  mode  prescribed  by  law,  to  expose  the 
property  of  the  debtor  for  sale,  and  that  is  the  final  act  which 
changes  the  title  and  interest  of  the  debtor.  The  officer  has, 
no  doubt,  in  law  and  from  the  necessity  of  the  case,  a  suffi- 
elent  interest  in  the  property  levied  upon  to  enable  him  to 
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protect  it  by  iDSurance  or  against  the  acts  of  wrong-doers^ 
otherwise  the  proceedings  for  collection  of  the  debt  might  be 
defeated,  bat  still  the  owner  ret<ains  the  title  in  the  same 
sense  that  he  did  after  he  made  default  in  the  payment  of 
the  debt,  which,  as  we  have  seen,  is  the  basif  of  every  step  in 
the  process  of  enforcement.  His  interest  is,  no  doubt,  affected 
by  the  issuing  of  the  execution  and  the  levy,  but  that  is  also 
true,  though  perhaps  in  a  more  remote  sense,  by  contracting 
the  debt  The  words  *' change  of  interest,"  as  used  in  the 
policy,  are  substantially  synonymous  with  the  words  ^*  change 
of  title,"  and  neither  event  occurs  until  the  sale  upon  the  exe- 
cution. It  may  be  asked  what  effect  is  under  such  construc- 
tion to  be  given  to  the  word  ^'interest,"  as  used  in  the  condition. 
It  must  be  borne  in  mind  that  the  standard  policy  now  in  use 
is  so  framed  as  to  contain  words  suitable  and  applicable  to 
every  subject  of  insurance,  but  all  the  provisions  are  not  ne- 
cessarily applicable  in  every  case.  That  must  always  be  so 
whenever  a  contract  in  the  same  form  and  expressed  in  the 
same  language  is  sought  to  be  applied  to  different  things  or 
to  different  classes  of  property.  The  subject  of  insurance,  its 
condition  and  situation,  and  the  surrounding  circumstances 
may  vary  so  as  to  render  words  and  phrases  contained  in  the 
policy  not  strictly  applicable.  There  is  a  large  class  of  risks, 
however,  to  which  the  word  *4nterest,"  as  used  in  the  condi- 
tion under  consideration,  is,  no  doubt,  applicable.  Policies 
are  frequently  written  in  favor  of  parties  who  have  a  claim 
upon  property  in  the  nature  of  a  lien  to  secure  the  payment 
of  a  debt,  and  perhaps  for  other  purposes. 

When  the  debt  is  paid  or  transferred,  the  interest  of  the 
insured  in  the  subject  of  insurance  is  changed,  and  the  in- 
demnity of  the  policy  cannot  inure  to  the  benefit  of  another 
in  the  absence  of  express  provision  or  consent  of  the  company. 
In  such  cases  the  word  can  have  full  effect  and  a  perfectly 
natural  and  appropriate  application.  It  is  manifest  that  the 
parties  to  this  contract  knew  and  intended  that  in  some  re- 
spects the  interest  of  the  insured  in  the  property  covered  by 
the  insurance  would  be  changing  from  day  to  day.  The  in- 
sured was  a  country  merchant  who,  after  he  had  effected  the 
insurance,  was  at  liberty  to  carry  on  trade  in  the  goods,  to  buy 
and  sell  and  contract  debts  as  before,  and,  under  such  cir- 
cumstances, to  say  that  whenever  an  execution  was  delivered 
to  the  sheriff,  or  even  the  town  constable,  for  any  sum,  no 
matter  how  insignificant,  the  policy  was  thereby  avoided^ 
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would  be  to  give  to  this  condition  a  very  harsh  and  parrow 
construction,  and  one  which,  it  seems  to  me,  was  never  within 
the  contemplation  of  the  parties.  The  fair  and  reasonable 
construction  which  we  are  bonnd  to  give  to  the  contract  does 
not  require  us  to  go  so  far  as  that:  Quinlan  v.  Providenee  W. 
Im.  Co^  188  N.  Y.  856;  28  Am.  St  Rep.  645.  There  are 
cases  where  it  has  been  held  that  the  recovery  of  a  judgment 
and  the  levy  of  an  execution  avoided  a  policy,  but  that  was 
in  consequence  of  an  express  provision  to  that  effect  in  the 
policy.  These  provisions  have  been  omitted  from  this  policy, 
and  the  same  result  cannot  be  accomplished  by  a  condition 
against  a  change  of  interest 

That  there  was  no  such  change  of  interest  in  this  case,  as  is 
fiurly  contemplated  by  the  policy,  has  been  conclusively  set* 
tied  against  the  defendant's  contention  by  a  decision  of  this 
oourt  In  Oreen  ▼•  Homestead  Fire  Ins.  Co.j  82  N.  Y.  517,  the 
policy  contained  a  condition  rendering  it  void  *^  if  the  interest 
of  the  insured  be  changed  in  any  manner,  whether  by  act  of 
the  insured  or  by  operation  of  law."  The  subject  of  the  in* 
surance  was  real  property,  and  a  mechanics'  lien  had  been 
filed  and  took  effect  thereon  within  the  life  of  the  policy  and 
before  the  loss.  It  was  urged  by  the  defendant  that  there 
could  be  no  recovery  in  the  case,  for  the  reason  that  there 
was  a  breach  of  the  condition  against  any  change  of  interest. 
Judge  Rapallo,  giving  the  opinion  of  the  court,  disposed  of 
the  question  in  a  single  sentence,  in  which  he  said:  ''The 
notice  filed  in  pursuance  of  the  mechanics'  lien  law  clearly 
did  not  affect  any  change  of  interest  in  the  property  insured," 
and  the  plaintiff  recovered.  I  am  unable  to  perceive  that 
there  is  any  satisfactory  distinction  to  be  made  between  the 
filing  of  a  mechanic's  lien  upon  real  estate  and  the  delivery 
of  an  execution  against  personal  property,  followed  by  a  levy. 
So  that  npon  authority  and  reasonable  construction  as  to  the 
intention  of  the  parties  there  was  no  change  of  interest  in  the 
ease  at  bar:  Haight  v.  Continental  Ins.  Co.,  92  N.  Y.  51; 
Browning  v.  Home  Ins.  Co.,  71  N.  Y.  508;  27  Am.  Rep.  86. 

The  change  of  possession  produced  by  the  levy  and  the  ac- 
tion of  the  sheriff  remains  to  be  considered.  The  policy  is 
not  avoided,  by  the  terms  of  the  condition  referred  to,  by 
every  change  of  possession  that  may  take  place  in  the  prop- 
erty. A  change  of  occupants  without  increasing  the  hasard 
is  excepted  from  the  operation  of  the  condition,  and  does  not 
Invalidate  the  ineurancei    The  learned  counsel  for  the  defend- 
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ant  argues  that  the  exception  in  the  condition  does  not  apply 
when  personal  property  is  the  subject  of  the  insurance,  and 
doee  not  apply  in  this  case,  as  there  cannot  be  an  occnpant  of 
goods  in  a  store  consistent  with  the  ordinary  and  appropriate 
use  of  language.    The  general  term  has  shown  that  the  word 
'"occupant"  is  sonetimes  used  with  reference  to  personal 
property.    When  tiie  subject  of  insurance  is  a  ship,  a  build- 
ing not  attached  to  the  soil,  so  as  to  become  part  of  the 
realty  I  or  other  things  of  like  character,  the  term  **  change  of 
occupants  ^  would  be  appropriate.    When  it  is  used  in  refers 
ence  to  goods  in  a  store  its  fitness  is  not  so  apparent;  but  ae 
the  words  of  the  policy  were  used  to  meet  all  cases,  we  ha^pe 
no  right  to  say  that  the  exertion  in  the  condition  was  not 
designed  to  apply  when  goods  were  the  subject  of  insnranoe 
merely  because  the  term  *' change  of  occupants  **  does  not  seem 
to  be  the  most  natural  and  appropriate.    A  large  part  at  the 
contracts  of  insurance  now  entered  into  relate  to  personal 
property,  and  to  hold  that  such  an  important  exception  aa 
that  now  under  consideration  to  the  broad  terms  of  a  cona- 
tion had  no  application  to  such  contracts  would  make   the 
rights  of  the  parties  turn  upon  the  literal  meaning  of  a  word. 
What  the  parties  intended  was  that  a  change  in  the  control 
and  dominion  over  the  property  should  not  avoid  the  policy, 
unless  such  change  rendered  the  risk  more  hazardous.     A 
change  in  the  possession  of  a  store  of  goods  must,  moreover, 
refer  to  the  place  where  the  goods  are  situated.    In  this  case 
they  are  described  as  situated  in  a  brick  store.    The  place 
where  the  goods  were  kept,  though  not  the  subject  of  insur- 
ance, was  an  important  element  in  the  risk,  and  it  was  natu* 
ral  and  proper  for  the  parties  to  provide  against  a  more  ha» 
ardous  change  in  the  occupancy  of  that  place,  and  hence  the 
parties  agreed  that  in  case  the  possession  of  the  goods  changed, 
that  fact  alone  would  not  avoid  the  policy  unless  the  occu* 
pancy  of  the  place  where  they  were  was  also  changed  in  such 
a  manner  as  to  become  more  hazardous.     In  this  way  the 
words  of  the  exception  can  be  given  their  ordinary  and  natu- 
ral meaning,  and  the  exception  itself  can  have  effect.     It  is 
only  in  a  plain  case  that  we  are  warranted  in  saying  that  the 
parties  have  used  language  not  intended  to  have  any  applica- 
tion to  the  subject-matter  of  the  contract    Whether  the 
change  of  possession  that  was  shown  in  this  case,  followed  by^ 
a  change  of  occupants,  was  or  was  not  more  hazardous  de» 
pended  upon  the  circumstances  shown,  and  presented  a  que^ 
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iion  of  fact,  which  the  learned  trial  jadga  properly  submitted 
to  the  jury,  and  was  determined  in  favor  of  the  plaintiff. 
While  the  act  of  1886  (chapter  486)  makes  the  use  of  uniform 
policies  by  insurance  companies  compulsory,  the  state  did  not 
assume  to  dictate  its  form;  that  wm  left  to  the  xraderwriters 
themselves,  and  it  must  be  assumed  that  they  used  words 
and  phrases  in  conditions  with  reference  to  the  previous  de- 
cisions of  the  courts  in  respect  to  their  meaning  and  effect, 
ami  when  they  used  the  expression  *^  change  of  interest,"  they 
must  have  had  in  mind  the  fact  that  this  oourt  had  held  thai 
the  filing  of  a  mechanic's  Hen  did  not  work  such  change;  and 
therefore  it  is  reasonable  to  assume  that  it  was  understood 
that  the  lien  acquired  by  a  levy  upon  goods  under  an  execu- 
tion would  have  no  such  effact  Soi,  also,  the  conditions  with 
respect  to  change  of  possession  had  been  frequently  construed, 
and  it  had  been  held  that  the  transfer  of  an  interest  by  one 
partner  to  another,  or  the  appointment  of  a  receiver  of  part- 
nership property  in  an  action  to  dissolve  the  parlnarship,  and 
other  acts  of  the  insured  in  regard  to  the  subjed  of  the  insur- 
ance, did  not  produce  such  a  change  within  the  meaning  of 
conditions  substantially  like  the  one  in  this  case:  Keeney  v. 
Hovie  Ins.  Crf.,  71  K  Y.  396;  27  Am.  Rep.  60;  Hoffman  v. 
jEtna  Fire  Im,  Co.y  32  N.  Y.  405;  88  Am.  Dec.  337;  Browning 
V.  Horns  Ins.  Ok,  71  N.  Y.  509;  27  Am.  Sep.  86;  Shsarmm  ▼. 
Niagara  Fire  Ins.  Co^  46  N.  Y.  626;  7  Am.  Rep.  380;  Hitch- 
toek  V.  Northwestern  Ins.  Co.^  26  N.  T.  68;  Henmessy  ▼•  Man* 
hattan  Fire  Ins,  Co,,  28  Hun,  98. 

While  the  provisions  of  the  contract  are  not  to  receive  a 
harsh  or  narrow  construction  agaiuct  either  the  insurer  or 
insured,  still  the  question  must  be  solTed  by  an  application  of 
the  principles  which  courts  have  applied  in  analogous  cases. 
There  is  an  exception  in  the  case  to  the  ruling  of  the  learned 
trial  judge  that  the  forfeiture  of  the  policy,  if  any,  might  be 
considered  as  waived  by  the  defendant  in  receiving  notice  and 
proofs  of  loss  without  objection,  after  knoifvledge  of  all  the 
facts.  No  question  of  that  kind  seems  to  have  been  submitted 
to  the  jury,  as  they  were  allowed  to  pass  upon  but  one  ques- 
tion, namely,  whether  the  hazard  was  increased  by  the  change 
of  possession;  but  as  we  are  of  opinion  that  there  was  no 
breach  of  the  conditions,  and  that  whatever  was  said  upon 
the  subject  of  waiver  by  the  trial  judge  was  upon  the  assump- 
tion that  there  was  or  might  have  been  such  breach  and  a 
oonsequent  forfeiture,  the  ruling  is  now   immaterial.    The 
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other  qtieBttons  in  the  case  present  no  ground  for  xeTersalf 
and  were  correctly  disposed  of  in  the  courts  below. 
The  judgment  should  be  afBlrmed. 

All  concur  except  Babl,  Pickhaic,  and  Gray,  JJ^  dissent- 
ing. ^^__ 

• 

Iiisviuirai— -CoRDiTiov  Aoinrsr  AuBVAnoir — Bxsoanov.  *  A  lery 
of  ezeoatioii  on  iniared  property  ii  not  an  alienation  avrnding  tiM  inanranoe 
where  a  right  of  redemption  etiU  remains  in  the  aesnred:  Oknrk  t.  New  Sng- 
hmd  tie.  luM.  Ob.,  6  Ooah.  842;  68  Am.  Dee.  44.  Insorera  are  not  diaobarged 
by  the  levy  npon  gooda  whioh  are  looked  in  the  honse  wherein  they  are 
found  by  the  aheriff:  Franklin  tie.  Ins.  Co,  ▼.  FindUxg^  6  Whark  483;  87  Am. 
Deo.  430.  Aa  to  the  effect  npon  iosnranoe  polioiee  of  alienation  by  operation 
of  law,  eee  note  to  Xone  ▼.  Maine  efe.  /fii.  OSa.,  28  Am.  Dea  168,  where  the 
eases  diaoussing  this  anbjeot  are  ooUeeted.  A  condition  in  a  policy  against 
enoumbering  the  property  insured  is  regarded  as  relating  only  to  liens 
placed  Tolnntarily  npon  the  property,  and  not  those  oreated  by  law,  snob  as 
judgments:  PAcmfo  /nt.  Co.  t.  Pkkel.  119  Ind.  165;  12  Am.  St.  Rep.  393, 
and  note.  See  {hmmardal  ete.  Am.  Co,  t.  Soammon^  126  TXL  866,  9  Am.  St. 
Rep.  607,  where  a  dense  in  sn  insnranoe  poUoy  against  alienation  by  Jndioisi 
dewee  ia  eonatraed. 
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Kbootiablb  iKSTBirifENTB  Hbld  Adtxrsblt  TO  PLAnTiiT.—  One  to  whom 
eertificates  of  depoait  have  been  iasned,  payable  to  hia  order,  cannot 
reooTcr  thereon  while  they  are  in  the  poesession  of  a  stranger  to  the 
action  who  claims  an  interest  therein,  and  against  whom  it  is  possible 
for  the  plaintiff  to  maintain  an  independent  action  to  determine  such 
claim  or  to  recoTcr  possession  of  such  certificates. 

Lost  NioOTiABLB  Pafbb,  WHAT  a  HOT.  —  A  statute  authorizing  a  recovery 
npon  lost  negotiable  paper,  if  indemnity  is  given,  does  not  apply  to  a 
oaae  in  which  it  appears  that  the  paper  is  not  lost,  but  is  in  the  posses- 
sion of  a  stranger  to  the  action  claiming  an  adverse  interest  therein. 

Nbootiablb  Instbumbnts.  -^Iv  am  Adtbrsb  Claim  is  Madb  to  negotiable 
instruments  which  are  in  the  possession  of  a  stianger  to  the  action,  the 
oonrt  cannot,  by  bringing  snch  stranger  before  it  as  a  witness  and  re- 
qniring  him  to  produce  the  instruments  and  deposit  and  leave  them 
with  the  clerk,  give  the  plaintiff  a  right  to  recover  thereon.  Notwith- 
■tandiug  such  deposit,  they  are  still  constructively  in  the  possession  of 
the  witness  and  held  adversely  to  the  plaintift 

Action  upon  two  certificates  of  deposit  issued  by  the  de- 
fendant to  the  plaintiff  and  payable  to  his  order.  They  had 
never  been  presented  to  the  defendant  for  payment,  for  the 
reason  that  they  were  in  the  possession  of  one  Rockwell,  who 
claimed  to  hold  them  in  his  official  capacity  as  executor  of  the 
estate  of  the  plaintiff's  sister. 
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Benjamin  H.  WUXiavM^  for  the  appellant. 
0.  0.  CotUe,  for  the  respondent. 

BfATN ARD,  J.  The  oertificatee,  which  the  plaintiff  received 
from  the  defendant,  when  he  deposited  the  moneys,  which  he 
seeks  to  recover  in  this  action,  possessed  the  attributes  of  ne- 
gotiable paper,  and  were  transferable  in  the  same  manner. 
Construinii^  the  defendant's  contract  according  to  the  rules  of 
commercial  law,  it  was  not  bound  to  pay  the  deposit,  except 
upon  the  production  and  surrender  of  the  certificates  properly 
indorsed.  When  the  action  was  brought  and  tried,  the  plain- 
tiff was  unable  to  comply  with  the  implied  stipulation  in  his 
contract  with  the  defendant,  which  required  a  tender  of  the 
certificates  before  payment  could  be  exacted;  but  perform- 
ance of  an  impossible  thing  was  not  demanded,  and  the  law 
imported  into  the  contract  an  exception,  that  if  the  paper  had 
been  actually  lost,  and  he  did  not  know,  and  could  not  rea- 
sonably be  expected  to  ascertain  where  it  was,  or,  if  knowing 
of  it  existence,  it  was  beyond  his  power  to  reclaim  it  by  any 
lawful  method  of  procedure,  the  defendant  would  not  be  dis- 
charged from  liability,  but  a  recovery  could  be  had  by  mak- 
ing substantial  indemnity  at  the  trial.  The  plaintiff*8  em- 
barrassment is  due  to  his  inability  to  establish  his  ataUis  as 
the  owner  of  lost  negotiable  paper.  It  appears  from  the  un- 
disputed evidence  that  these  certificates  are  not  lost  in  the 
legal  signification  of  the  term.  They  were  received  by  the 
plaintiff  at  a  time,  when  his  sister  was  living  with  him,  and 
it  is  alleged  in  the  answer,  and  some  proof  was  offered  and 
excluded  to  show  that  they  then  held  their  property  in  com- 
mon, and  that  she  had  an  interest  in  the  moneys  deposited. 
Upon  a  subsequent  separation  growing  out  of  family  differ- 
ences she  took  the  certificates  away  with  her,  and  claimed, 
that  in  making  the  deposit  her  brother  had  acted  as  her  agent, 
and  that  they  rightfully  belonged  to  her.  Whether  this  claim 
was  meritorious  or  fabricated  was  of  no  concern  to  the  defend* 
ant,  and  cannot  affect  the  determination  of  its  rights.  They 
may  have  in  fact  been  abstracted  from  the  custody  of  the 
plaintiff  by  the  commission  of  a  larceny,  and  if  he  knew  where 
they  were,  and  by  the  exercise  of  superior  diligence  could  have 
recovered  their  possession,  he  cannot  impose  upon  the  maker 
the  risk  of  a  litigation  with  a  stranger,  involving  the  quelition 
of  ownership,  in  which  the  possession  of  the  certificates  would 
be  some  evidence  to  support  a  claim  of  title. 
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The  plaintiff  appean  to  have  taken  this  view  of  the  obliga- 
tion of  the  parties^  for  in  1885  he  brought  an  action  against 
the  sister  to  recover  the  possession  of  the  certificates,  npon  the 
irial  of  which  she  produoed  them  before  the  refef^ee,  bot  no 
decisioa  had  beea  reached  when  the  action  abated  hy  her 
death.  Hor  will  was  probated  after  a  eontesti  aod  letters  tes- 
tamentary issued  to  her  kuehand,  and  the  certificates  passed 
iiito  his  possession^  and  he  claimed  to  hold  them  as  the  repre- 
sentative of  her  estate,  and  giLve  the  defendant  notice  of  his 
claim.  The  decree  of  probate  was  reversed  upon  appeal  and 
the  authority  of  the  executor  suspended,  and  a  new  trial  at 
the  circuit  ordered  which  had  not  occurred  when  this  action 
was  brought  Upon  these  facts  the  case  ia  not  distinguish- 
able from  Van  Alstyne  v.  Cammtrcial  Banh^  4  Abb.  App.  449. 
The  suit  there  was  to  recover  the  amount  of  a  draft  alleged  to 
have  been  lost^  but  shown  upon  the  trial  to  be  in  the  posses- 
sion of  a  bank  in  West  Virginia,  who  had  obtained  it  by 
means  of  the  &rged  indorsement  of  the  payee,  and  who  re- 
fused  to  deliver  it  to  the  plaintiff.  A  recovery  was  denied, 
although  it  appeared  that  the  paper  was  beyond  the  jurisdic- 
tion of  the  courts  of  this  state;  and  it  was  held  that  the  plain- 
tiff was  bound  to  resort  to  the  courts  of  the  foreign  juriediction, 
or  to  the  federal  tribunals,  which  were  open  to  him,  to  recover 
possession  of  the  instrument,  if  it  waa  wrongfully  withheld, 
and  place  himself  in  a  poeition,  where  he  could  surrender  it 
to  the  bank,  before  he  conid  compel  it  to  part  with  the  money 
represented  by  the  absent  draft  It  is  there  stated  that  ex- 
haustive research  haa  failed  to  find  any  reported  case,  or  any 
statement  in  any  treatise  upon  the  subject,  which  sustains  the 
proposition  that  payment  can  be  required  under  such  circum- 
stances. 

There  were  no  inauperable  difficulties  in  the  way  of  the 
plaintiff's  recovery  of  these  certificates.  His  action  for  that 
purpose  against  the  sister  could  have  been  revived  and  con- 
tinued after  her  death  by  the  substitution  of  the  executor  as 
the  defendaut,  or  if  his  authority  was  suspended  during  the 
contest  over  the  will,  a  temporary  administrator  could  have 
been  appointed  and  made  the  party  defendant  A  still  more 
direct  and  effective  remedy  waa  within  the  plaintiff's  reach* 
He  might  have  brought  an  action  against  the  sister  and  the 
bank  joining  them  as  parties  defendant  in  the  same  action, 
and  demanding  judgment  that  she  be  required  to  surrender 
the  certificates  to  the  bank,  and  that  upon  such  surreuder  Che 
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latter  be  required  to  pay  the  amount  of  tliem  to  the  plaintiff. 
S«di  an  aotion  is  proper  whea  the  surrender  of  the  instra* 
Biant  is  a  eoQdHkMi  at  the  right  to  enforoe  payment,  and  the 
paper  is  in  posoession  of  a  wpong-doer,  who  refuses  to  deliver 
it  to  tke  pajrea^  a«d  the  maker  admits  his  liability  to  pay  up- 
on receifii  of  tJie  evideaos  of  his  obli^atioa:  Z%emas  ▼.  ThonuUt 
lai  N.  Y.  Mi;  37  Am.  St  Rep.  582.  In  such  a  controversy 
ttw  defendant  bank  could  have  stood  indifferent,  and  could 
haie  protected  itself^  e^n  against  a  liability  for  costs,  by 
pftyi&g  the  money  into  court,  and  abiding  its  decision  as  to 
Ibe  lawful  ownership  of  it.  Bven  granting  that  the  plain- 
4iff'e  right  to  being  or  prosecute  an  action  in  either  form  was 
hdd  in  abeyance  during  the  pendency  of  the  contest  over  the 
wiill,  it  woold  not  afford  a  sufficient  reason  for  the  mainte- 
—noe  of  an  action  meanwhile  against  the  bank  alone.  The 
iooonvenienee,  if  any,  resulting  from  the  situation,  must  be 
borne  by  the  plaintiff,  and  cannot  be  oast  upon  the  defendant, 
who  was  in  no  wise  responsible  far  the  sa&-keeping  of  the  cer- 
tificates by  tfae  plaiptiffl 

The  provisions  of  the  code,  see.  1917,  authorizing  a  recovery 
upon  lost  iMgotiable  paper,  if  idemnity  is  given,  do  not  relieve 
the  plaintiff  of  his  diffiealty.  A  bond  is  not  required  or  au* 
ihorixed  as  a  oonditioa  precedent  to  the  right  to  bring  suit,  but 
if  it  appeare  upon  the  trisl  that  the  instrument  is  lost,  the 
plaintiff  may  still  recover  upon  executing  the  required  under- 
taking to  be  approved  by  die  trial  judges  Here  the  loss  of  the 
paper  waa  not  shown  at  the  trial,  but  the  contrary  affirma- 
tively appeared,  for  the  certificates  were  present  in  court,  hav- 
ing been  produced  by  the  executor  under  a  subpcena  duces. 
The  action  of  the  court  in  summarily  depriving  the  witness 
of  the  custody  of  the  cerlificatea,  and  impounding  them  pur- 
suant to  its  diKction,  cannot  affect  the  legal  rights  of  the 
parties.  Tbey  are  still  constructively  in  the  possession  of 
the  exeentor,  and  the  order  of  the  court  requiring  him  to 
deposit  them  with  the  clerk  cannot  be  made  to  perform  the 
fiinctions  of  a  judgment  and  execution  in  an  aotion  of  re- 
plevio* 

This  appeal  was  twice  argued  at  the  general  term.  Upon 
the  first  argument,  the  judgment  was  reversed  for  substan- 
tially the  same  naaaons  we  have  here  given.  Subsequently  the 
plaintiff's  case  against  the  Baok  of  Attica,  depending  upon  a 
eertifieate  like  those  here  involved,  and  taken  from  him  by 
bis  sister  under  similar  circumstances,  was  decided  in  his 
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favor  by  this  oourt  in  the  second  division:  Read  r.  Bank  of 
AttieOf  124  N.  Y.  671.  A  re-argument  was  thereupon  ordered 
by  the  general  term,  because  it  was  claimed  that  the  decision 
in  that  ease  was  controlling.  Upon  the  second  argument  it 
was  held  that  the  Bank  of  Attica  case  conclusively  estab- 
lished plaintiff's  right  to  recover,  and  the  judgment  at  the 
circuit  was  affirmed.  A  careful  examination  of  the  record  in 
Read  y.  Bank  ofAiiiea,  124  N.  Y.  671,  fails  to  show  that  it  is  in 
any  respect  decisive  of  the  important  questions  presented  upon 
this  appeal.  There  were  but  two  exceptions  taken  in  the  course 
of  the  trial,  one  to  the  exclusion  of  evidence,  which  was  inad- 
missible  under  the  pleadings,  and  the  other  to  the  direction  of 
a  verdict  for  the  plaintiff.  The  latter  exception  was  not  well 
founded,  for  upon  the  proofs  the  plaintiff  was  entitled  to  re- 
cover. The  defendant  conceded  that  there  was  no  question 
of  fact  for  the  jury,  and  it  did  not  ask  for  the  direction  of  a 
verdict  in  its  own  favor.  All  the  material  testimony  was  given 
by  the  plaintiff  himself,  who,  it  seems,  had  the  certificate  in 
his  possession  when  upon  the  witness  stand,  although  it  had 
been  brought  into  court  by  the  executor  under  a  subpoena. 
The  plaintiff  testified  to  the  deposit  of  the  money,  and  the 
issne  of  the  certificate,  which  was  then  read  in  evidence.  Its 
non-payment  was  not  disputed.  The  plaintiff's  case  was  then 
fully  established,  and  he  was  entitled  to  the  direction  of  a 
verdict 

It  is  true  that  it  also  appeared  from  the  plaintiff's  testi- 
mony that  the  certificate  had  been  taken  by  his  sister,  and 
that  she 'had  promised  to  return  it,  which  was  a  recognition 
of  his  title,  and  the  production  of  the  certificate  by  the  execu- 
tor in  court,  and  the  delivery  of  it  to  the  plaintiff,  were  facts 
from  which  the  inference  might  be  drawn  that  his  possessson 
was  in  subordination  to  the  plaintifl^s  title,  and  not  in  hostil- 
ity to  it,  in  the  absence  of  evidence  of  a  claim  of  title  on  his 
part.  We  have  here  an  entirely  different  record.  The  plain- 
tiff called  the  executor  as*  a  witness,  who  testified  that  he  had 
the  certificates  in  his  possession,  but  declined  to  produce 
them,  unless  directed  to  do  so  by  the  court,  which  direction 
was  given,  but  it  was  entered  upon  the  minutes  that  he  did 
not  produce  theiu  as  the  property  of  the  plaintiff.  The  certifi- 
cates were  then  offered  in  evidence,  and  objected  to  on  the 
ground  that  plaintiff  was  not  in  possession  of  them,  and  could 
not  surrender  them  upon  their  payment.  The  objection  was 
overruled  and  an  exception  taken. 
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The  executor  ftirther  testified  that  ha  had  been  In  posses- 
tion  of  the  certificates  since  Jane,  1887;  that  he  received 
them  from  his  wife;  that  she  produced  them  before  the  ref« 
eree  in  1886,  in  the  action  brought  by  plaintiff  against  her, 
who  then  made  copies  of  them;  that  she  took  them  away,  and 
upon  her  death  they  came  into  his  hands  as  her  executor; 
that  he  had  held  them  ever  since,  and  was  not  willing  to  sur- 
render them  to  the  defendant,  if  payment  should  be  made  to 
the  plaintiff.  The  plaintiff  testified  that  he  had  never  sold  or 
transferred  the  certificates  to  anybody;  that  they  were  taken 
away  by  his  sister  without  his  knowledge  or  consent;  that  he 
had  requested  her  to  bring  them  back,  and  she  had  not  done 
so;  that  he  had  commenced  an  action  against  her  to  recover 
their  possession,  which  was  undetermined;  that  he  had  never 
presented  them  or  either  of  them  for  payment,  and  that  they 
were  not  in  his  possession. 

The  defendant  moved  for  a  nonsuit  upon  the  grounds  that 
the  certificates  had  never  been  presented  to  the  bank  indorsed 
for  payment;  that  it  affirmatively  appeared  that  they  were 
not  in  plaintiS^s  hands  or  in  his  possession;  that  they  are  ne- 
gotiable paper,  and  an  action  cannot  be  maintained  on  such 
paper,  unless  the  plaintiff  has  the  power  and  is  able  to  bring 
the  paper  into  court  and  surrender  it;  that  they  appear  to  be 
held  by  parties  claiming  under  an  adverse  title  to  the  plain- 
tiff, and  that  the  plaintiff  had  not  established  a  cause  of  ac- 
tion. The  motion  was  denied,  and  an  exception  taken.  The 
features  of  the  case  were  not  changed  by  the  defendant's  tes- 
timony, and  at  the  conclusion  of  the  evidence  the  court  was 
asked  to  direct  a  verdict  for  the  defendant  upon  the  grounds 
specified  in  the  motion  for  a  nonsuit,  which  was  refused,  and 
an  exception  noted,  and  the  court  directed  a  verdict  for  the 
plaintiff,  which  was  also  excepted  to. 

The  question  was  thus  sharply  presented  upon  this  trial, 
which  is  not  in  the  record  in  the  Bank  of  Attica  case,  whether 
the  payee  of  commercial  paper,  who  has  not  the  possession  of 
it,  and  who  confesses  his  inability  to  surrender  it  on  payment 
can  recover  against  the  maker,  when  it  appears  by  his  own 
showing  that  the  paper  is  not  lost,  but  is  in  the  hands  of  an- 
other, although  wrongfully,  who  produces  it  at  the  trial,  but 
refuses  to  surrender  it,  and  claims  title  to  it  in  hostility  to  the 
payee.  We  do  not  think  a  recovery  can  be  had  under  such 
circumstances.  To  hold  otherwise  would  require  us  to  over- 
rule the  decision  of  this  court  in  Van  AUtyne  v.  Commercial 
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JBanl,  4  Abk  App.  449,  and  to  eatablidii  &  dangerooB  preo^ 
dent  in  the  ftdmioiBtration  of  the  law  merchant  This  qa«»* 
lion  is  not  discussed  in  the  opiaion  ol  the  gaoeral  terra  in  the 
Bank  of  Attica  case,  and  the  second  division  merely  declared 
its  assent  to  the  Tiews  of  the  court  below,  with  the  ezoeptioD 
of  the  allowance  of  interest^  and  we  are  therefore  not  oob* 
eluded  by  the  decision  there  mada. 

The  order  and  judgment  mast  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  ooucur;  ^^^ 

KsooTiABLB  iHaTRTTmim — NioBssirr  ov  Pobsbbioh  to  liixBTAnr 
Aonoir  on.  —  The  legal  holder  of  a  note  may  maintain  an  aotion  on  it,  thongh 
he  has  diepoaed  of  hia  intareit  in  H^  if  he  haa  not  tranaf erred  it:  Thomptemr* 
OmiwriylU,  1  Tex.  87;  46  Am.  Dee.  96,  and  note.  The  payee  of  a  proaui- 
•ory  note  m^y  rae  09  it^  and  reeo^er  in  hia  name  if  he  ia  in  powedaion  of  il^ 
though  he  may  ha^e  erased  hia  own  and  sabieqnent  indoriementa  thereoni 
CoUiM  T.  PatklumdU  Ifai.  Bank,  75  Tex.  254. 


Hatlet  v.  Ano. 

P35NBW  YOBX^Mfi.] 

JuDOMVNTB  —  Eroppbl.  — Iv  AN  ACTION  OV  TRisPAfls,  quar€  daummJregU 
npon  the  iwne  of  eoil  and  freehold,  a  Terdiot  and  Judgment  ia  entered 
on  that  iesvei  the  title  as  between  the  parties,  at  the  time  of  tihe  alleged 
trespass,  is  determiaed  and  the  judgment  is  oanclnsiTe  between  them  in 
a  subsequent  action  of  trespass  or  of  ejeetmenti 

Ln  PxNDBNa  — Though  AH  Aorioir  vor  Trispass  upon  Rbal  Proprrtt  is 
pending  and  the  pleadings  are  such  tiiat  the  tttie  to  the  property  may 
be  drawn  in  issue  and  so  decided  that  the  decision  will  be  ooodnsiTe  on 
the  parties  in  a  subsequent  aotion  of  trespass  or  of  ejeotmenl^  yet  as  the 
Isnd  itself  is  not  the  subject-matter  of  the  aotion  and  there  is  nothing  in 
the  pleadings  to  show  that  title  thereto  is  involved,  the  purchaser  of  it 
penderUe  lite  is  not  bound  by  the  judgment  in  a  subsequent  aotion  involv- 
ing title  to  the  same  land. 

TviKlltVNT  IN  TRIBPASi,  SvnOV  or  OIN  PVRGKASSB  PXNDBNTB  LlTB.  ^The 

pendency  of  a  trespass  suit  does  not  prevent  the  parohsae  of  the  land 
npon  which  the  trespass  was  committed,  pendente  lite,  or  give  a  judg- 
ment for  damages  subsequently  recovered  therein  the  effect  of  an  ad- 
judication upon  the  title  of  anch  interme<Hate  purchaser,  even  thoogfa 
he  may  have  known  that  the  aotioB  warn  fior  trMpsM  npon  the  laud  pur* 
chased. 

/.  P.  KeUas^  for  the  appellant 

8.  S.  Wheeler^  for  the  respondent. 

Andbbsws,  C.  J.    This  is  an  aotion  of  trespass.    The  oom- 
plaint  alleged  an  unlawful  entrj  bj  the  defendant  upon  lands 
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«f  the  plaintiff,  on  lot  20,  Franklin  Coanty,  in  1889,  and  tho 
eutting  and  carrying  away  bay  therefrom,  and  demanded 
damages  in  the  enm  of  two  hundred  dollars.  The  answer  con» 
tained  a  general  denial  of  the  complaint,  and  alleged  that  tfao 
defendant  was  the  owner  of  the  land  upon  which  the  alleged 
trespass  was  oommitted,*and  had  a  right  to  cot  and  carry 
away  the  grass.  The  action  was  originally  commenced  in 
jostices*  conrt,  and  on  plea  of  title  being  interposed,  the  action 
there  was  discontinued  and  a  new  action  for  the  same  canso 
was  brought  in  the  supreme  court. 

The  contest  on  the  trial  turned  on  the  true  location  of  tho 
Hne  between  lots  19  and  20.  It  appeared  that  plaintiff  bad 
been  in  possession  of  lot  20  for  more  than  twenty  years,  and 
that  in  in  1882  he  took  a  contract  of  purchase  from  the  own^ 
tmder  which  be  held  possession  at  the  time  of  the  alleged 
trespass.  The  defendant  is  the  wife  of  Francis  Ano,  who,  in 
1880,  went  into  possession  of  eighty  acres  of  lot  19,  adjoining 
lot  20,  under,  as  may  be  inferred,  a  contract  of  purchase  from 
one  John  Rowley,  the  owner,  who,  on  the  tenth  day  of  June, 
1885,  conreyed  the  eighty  acres  to  Francis.  On  the  20th 
of  July,  1885,  Francis  Ano  and  his  wife  conveyed  forty  acres 
of  the  land  to  their  daughter  Lena,  and  forty  acres  to  their 
son  Joseph,  but  upon  what  consideration  the  record  is  silenl 
In  1889y  Lena  and  Joseph  convejred  the  land  to  their  mother 
Sophia  Ano,  the  defendant  The  hay  cut  by  the  defendant 
in  1889  was  cut  from  about  six  acres  of  land  either  on  lot  20 
or  on  lot  19,  the  question  from  which  lot  it  was  taken  depend- 
ing  upon  the  true  location  of  the  line  between  the  respectire 
lots.  Evidence  was  given  in  support  of  the  claim  of  each 
party  as  to  the  true  location  of  the  line. 

The  question  on  this  appeal  relates  to  the  correctness  of  the 
ruling  of  the  trial  judge,  that  a  certain  judgment  rendered  in 
a  former  action  brought  by  the  present  plaintiff  against 
Francis  Ano,  concluded  the  question  of  title  to  the  six  acres 
in  the  present  action.  The  trial  judge  directed  a  verdict  for 
the  plaintiff  in  this  action  on  the  ground  that  the  judgment 
in  the  former  action  was  a  conclusive  adjudication  as  against 
the  present  defendant,  Sophia  Ano,  upon  the  question  of  title. 

For  a  proper  understanding  of  the  question  presented,  some 
facts  need  to  be  stated.  The  former  action  was  brought  in 
the  supreme  court  in  1884.  The  plaintiff,  in  his  complaint. 
alleged  that  the  defendant,  Francis  Ano,  in  July  and  August 
of  that  year  wrongfully  entered  upon  premises  owned  and  oo- 
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eapied  by  the  plaintiff  on  **  lot  20/'  county  of  Franklin,  and 
took  therefrom  a  quantity  of  hay,  the  property  of  the  plaintiff^ 
of  the  value  of  two  hundred  dollars,  and  converted  it  to  his 
own  use,  wherefore  the  plaintiff  demands  judgment  for  that 
sum,  etc.    The  defendant,  Francis  Ano,  answered  by  a  general 
denial,  and  set  op  that  at  the  time  complained  of  he  was  the 
owner  and  in  possession  of  the  lands  from  which  the  hay  was 
taken,  and  was  the  owner  of  the  hay.    The  answer  is  under 
date  of  October  10,  1884.    No  judgment  was  entered  untU 
November,  1883.    It  appears  from  the  recitals  in  the  judg- 
ment, that  at  the  November  term  of  the  court  in  that  year 
the  cause  being  on  the  calendar  was  moved  for  trial  by  the 
plaintiff,  and  that  the  attorneys  for  the  parties  thereupon 
agreed  in  open  court  that  the  plaintiff  have  judgment  on  the 
merits  for  forty  dollars  damages  and  costs,  and  it  was  so  ad« 
judged.    It  will  be  observed  that  when  the  former  action  was 
commenced,  neither  party  thereto  had  the  legal  title  to  any 
land  on  lots  19  and  20.     Both  were  in  possession  of  the  land 
occupied  by  them  under  contracts  with  the  respective  owners. 
After  the  commencement  of  the  former  action,  Francis  Ano, 
the  defendant,  obtained  a  deed  of  the  eighty  acres  on  lot  19, 
his  deed  being  dated  June  10,  1885.     The  plaintiff,  so  far  as 
appears,  has  never  obtained  a  deed  of  lot  20.    It  is  also  im- 
portant to  notice  that  the  judgment  in  the  former  action  was 
rendered  three  years  after  Francis  Ano  had  conveyed  the 
eighty  acres  to  his  children.    It  does  not  appear  that  when 
they  took  their  deeds  they  had  any  knowledge  of  the  pendency 
of  the  suit  against  Francis  Ano.    The  deed  to  the  present  de- 
fendant was  given  after  the  rendition  of  the  judgment. 

We  shall  assume  in  determining  the  question  now  pre- 
sented that  the  controversy  in  the  former  suit  related  to  the 
same  indentical  premises  which  are  involved  in  the  present 
controversy.  It  is  settled  in  this  state  that  under  an  issue  of 
soil  and  freehold  in  an  action  of  trespass  quare  elwusumfregit^ 
the  verdict  and  judgment  on  that  issue  determines  the  title 
as  between  the  parties  at  the  time  of  the  alleged  trespass,  and 
that  in  a  subsequent  action  of  trespass  between  the  same 
parties,  where  the  same  title  is  put  in  issue,  the  former  jud^ 
ment  is  conclusive:  Burt  v.  Sternburgh^  4  Cow.  559;  15  Am. 
Dec.  402.  The  same  rule  obtains  when  the  second  action  is 
ejectment:  Dunckle  v.  Wiles,  5  Denio^  296.  If  the  title  exist- 
ing in  either  party  when  the  former  judgment  was  obtained 
was  determined  before  the  second  action,  or  a  new  title  had 
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been  acquired  by  tbe  party  against  whom  tbe  jadgment  waa 
rendered,  this  may  be  shown  in  avoidance  of  the  estoppel  of 
the  former  jadgment:  Dawley  y.  Broum^  79  N.  Y.  890.  The 
rule  that  estoppels  bind  parties  and  privies  would,  we  sup- 
pose, affect  a  grantee  of  a  party  to  the  judgment  in  the 
trespass  suit  who  acquired  title  from  such  party  after  the 
judgment.  In  DunckU  v.  WileSy  6  Denio,  296,  which  was 
ejectment,  where  the  defendant  relied  upon  a  judgment  in  a 
former  action  of  trespass  between  his  grantor  and  the  plain- 
tiff as  an  adjudication  upon  the  title,  it  was  held  that  the 
defendant  was  entitled  to  the  same  benefit  from  the  former 
judgment  as  his  grantor  would  have  been  if  he  had  been  the 
defendant.  If  this  is  a  correct  principle,  it  would  seem  that 
the  converse  of  the  proposition  is  also  true,  viz.,  that  a  subse- 
quent grantee  would  be  bound  by  a  former  judgment  in  tree- 
pass  on  the  question  of  title  against  his  grantor. 

But  the  circumstances  of  the  present  case  present  a  very 
different  question.  When  Francis  Ano  conveyed  the  eighty 
acres  to  his  children,  the  first  action  was  pending;  but  there 
was  no  judgment,  and  consequently  at  the  time  no  estoppel, 
since  obviously  the  estoppel  by  verdict  and  judgment  can  only 
arise  when  these  events  have  transpired.  The  point  to  l)e 
determined  is  whether,  having  purchased  pendente  litej  they 
were  bound  by  the  jadgment  subsequently  rendered.  We 
have  been  unable  to  find  any  authority  in  support  of  the 
proposition  that  the  purchaser  of  land  pending  a  suit  in  tres- 
pass between  the  grantor  and  another,  in  which  the  issue  of 
title  has  been  made,  takes  subject  to  the  judgment  which 
may  be  subsequently  rendered  in  that  action,  or  that  he  will 
be  concluded  thereby.  The  doctrine  of  the  common  law  that 
in  case  of  an  alienation  pending  a  real  action  the  alienee 
takes  subject  to  the  judgment  which  may  be  rendered  therein, 
which  doctrine  was  adopted  by  courts  of  equity  in  analogous 
cases,  though  it  often  operated  with  great  hardship,  was 
founded  upon  a  definite  policy.  It  is  clearly  set  forth  in 
GasheU  v.  Durdin,  2  Ball  &  B.  167:  ''The  rule  of  the  court 
undoubtedly  is,  that  any  interest  acquired  in  the  subject- 
matter  of  a  suit  pending  the  suit,  is  so  far  considered  a  nul- 
lity that  it  cannot  avail  against  the  plaintiff's  title;  and  if 
this  rule  were  not  attended  to,  there  would  be  no  end  of  any 
suit;  the  justice  of  the  court  would  be  evaded,  and  great 
hardship  and  inconvenience  to  the  suitor  necessarily  inters 
Teae";  and  in  HopHnt  v.  IfLaren^  4  Cow.  678,  Senator  Col- 
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den  etftted  tbe  reason  of  the  rule  to  be,  tbat  ''if  a  transfer  «f 
interest  pending  a  suit  were  to  be  allowed  to  affect  the  pro- 
ceedings, there  would  be  no  end  of  litigation;  for  aa  voon  as  a 
new  partj  was  broagfat  in,  be  might  transfer  to  another  and 
render  it  neoessarj  to  bring  that  other  bef<ve  the  court,  bo 
that  a  suit  might  be  interminable":  Bee  also  Mwrmy  ▼.  L^ 
bum,  2  Johns.  Ch.  444;  Ptirks  y.  Jackson,  11  Wend.  442;  2S 
Am.  Dec.  656.  The  frequent  hardship  resulting  from  the 
rule  of  li$  pendem,  without  any  proTision  requiring  notice  to 
be  filed,  led  to  statutory  enactments  on  the  subject  requiring 
notice  of  Us  pendens  to  be  filed  in  certain  actions^  and  mak- 
ing the  commencement  of  an  action  constructive  notice  only 
from  the  time  of  such  filing:  Sheridcm  t.  Andrews^  49  N.  Y. 
478,  and  statutes  cited.  Section  1670  of  the  Code  of  Civil 
Procedure,  which  is  in  substance  a  re-enactment  of  former 
statutes,  authorises  a  notice  of  Us  pendens  to  be  filed  in  an 
action  ^  brought  to  recover  a  judgment  affisoting  tiie  title  to 
or  the  possession,  use,  or  enjoyment  of  real  property."  An 
action  for  damages  for  trespass  on  real  property  is  not  within 
this  section.  The  object  of  the  action  is  the  recovery  of  dam- 
ages, and  the  title  of  the  premises  upon  which  the  trespass 
was  committed  may  or  may  not  be  affected  or  involved  in  the 
litigation.  The  action  is  not  brought  to  procure  a  judgment 
affecting  the  title  or  possession  of  the  land,  although  the 
judgment  may,  in  certain  oases,  be  evidence  of  title. 

The  contention  is,  that  notwithstanding  the  action  of  tree- 
pass  is  not  one  wherein  notice  of  Us  pendens  can  be  filed,  yet 
a  purchaser  pendente  Ute  must  take  notice  at  his  peril  of  a 
pending  action  of  trespass  to  which  his  grantor  is  a  party,  and 
that  the  doctrine  of  Us  pendens,  as  formerly  understood  before 
there  was  any  statutory  regulation,  applies;  but  the  case  is 
not  within  the  principle  upon  which  that  doctrine  was  based. 
The  purchase  of  the  land  from  a  defendant  against  whom  an 
action  for  trespass  is  pending,  does  not  affect  the  plaintiff^'s 
claim  or  right  of  action.  He  can  recover  his  damages  as  if 
no  sale  of  the  land  had  been  made,  and  his  remedy  can  be 
pursued  unimpaired  by  the  transfer  of  the  land.  The  tranRfer 
is  productive  of  none  of  the  consequences  which  the  r^ootrine 
of  lis  pendens  was  intended  to  prevent.  That  doctrine  pre- 
vented the  acquisition  pendente  Ute  of  an  interest  in  the 
**  subject-matter  "  of  the  suit,  to  the  prejudice  of  the  plaintiff^, 
because  otherwise  (in  words  already  quoted)  ^there  would  be 
no  end  of  any  suit;  the  justice  of  the  court  would  be  evadedl 
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nod  great  hardship  and  ineonveDieaoe  to  th«  waitor  would  bo 
necessarily  introduced/' 

The  grantees  of  Francis  Ano  acquired  by  the  deed  no  Inter- 
eel  in  the  ^  Bub|ect-iiiatter  "  of  the  pending  litigation,  Tho 
noBt  whieh  the  plaintiff  can  claim  is,  that  by  the  transfer  of 
the  land  pendtiUe  litey  the  question  of  title  may  be  ojpen  to 
contestation  unless  the  doctrine  of  Its  pendenB  applies.  MTe 
are  not  bound  to  any  authority  on  the  question  now  consid« 
ered,  and  we  think  it  would  be  unwise  to  apply  the  doctrine 
of  lis  pendens  in  such  a  case  as  this.  It  would  embarass  the 
transfer  and  alienation  of  land,  without  any  compensating 
benefit,  putting  upon  a  purchaser  the  risk  of  ascertaining  that 
no  suit  was  pending  for  trespass  upon  lands  purchased.  An 
inspeclion  of  the  pleadings  in  the  former  action,  whieh  re- 
sulted in  favor  of  the  plaintiff  against  Francis  Ano,  would 
have  given  the  purchasers  of  lot  19  no  notioe  that  the  contro- 
versy related  to  the  line  between  lots  19  and  20.  The  com- 
plaint describes  the  entry  as  upon  lot  20.  The  purchase  was 
of  eighty  acres  of  lot  19,  and  the  pleadings  did  not  disclose 
that  the  controversy  concerned  any  boundary  between  the 
lots.  It  was  said  in  Lewis  v.  Mew^  1  Strob.  Bq.  180,  that  for 
a  lis  pendens  to  affect  a  purchaser,  there  must  be  something 
in  the  pleadings  at  the  date  of  the  purchase  to  point  his  atten- 
tkn  to  the  property  purchased  as  the  identical  property  or 
parcel  of  the  identical  property  in  litigation:  See  also  Herman 
on  Estoppel,  sec.  189. 

It  is  certainly  reasonable  in  a  case  like  this  that  where  there 
ie  nothing  in  the  pleadings  to  put  a  party  on  inquiry,  the  doe- 
trine  of  lis  pendens  should  not  be  applicable.  The  theory  that 
parties  are  presumed  to  be  cognisant  of  what  is  passing  in 
the  sovereign  courts  of  justice,  assumes  that  by  eonsnlting  the 
records  of  the  courts  the  fact  may  be  ascertained;  but  we 
think  the  pendency  of  a  trespass  suit  does  not  prevent  a  pur- 
chase of  the  land  upon  which  the  trespass  was  committed  pen^ 
dente  lite^  or  give  to  a  judgment  for  damages  subsequently  re- 
covered therein  the  effect  of  an  adjudication  binding  the  title  of 
snch  intermediate  purchaser,  even  though  he  may  have  known 
that  the  action  was  for  a  trespass  upon  the  lands  purchased. 

This  leads  to  a  reversal  of  the  judgment  and  a  new  triaL 

All  cononr.  

Lb  Psndkkb — Nonoa — How  Fab  Eztkitds.  — Lit  pendem  it  notioe  of 
aO  haU  apparent  on  the  faoe  of  the  plea»  and  of  thoee  other  facte  of  whiok 
the  tmats  to  stated  neoeeearily  put  the  purebaeer  »poB  inqairjs  PsnosU «. 
AM,  SB.  Bar.  Vou  XXXII.~40 
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OmmpbeH  90  H«r.  282;  19  Am.  St  Rep.  850.  A  pnrobMor  pemdade  Btt  of 
tmXtj  Ukm  it  fobjaot  to  any  titlo  or  ioterost  advene  to  hii  gnuitor  that 
may  be  reoogniaed  finally  in  the  pending  litigation:  Okeewtr  t.  MkUam^  U 
OoL  667;  18  Am.  8fe.  Rep.  268.  and  note.  See  extended  not«s  to  Newmtm 
T.  <»apmam^  14  Am.  Deo.  774^  and  Mdbaraik  t.  BoUamdtr^  89  Am.  Ropu  487* 

JuMMBirn  ur  Acnoiis  ov  TEnpAm  QaARx  Clacsvic  Fkboit — Oui- 
CbVUTSiim  ov.  —  A  jodgmont  in  an  action  oC  treipaee  quare  eiamtum  /regM 
it  oonoluiTe  npon  the  parties  to  a  anit  and  their  priviee  as  to  all  matten  pat 
in  israe  in  the  anit:  Warwick  t.  Underwood^  8  Head,  288;  76  Am.  Dea  767» 
and  note;  Bmi  r.  Sien^urffh^  4  Cow.  669;  16  Am.  Deo.  40^  and  notau 


Parker  v.  MARoa 

(1»  Nbw  TOBX,  06S.] 

Tmm  Pbitilmb  or  a  Sunos  on  a  WmrnB  *o  u  Exmrnrr  from  Hi*  aarrloe 
of  prooeee  while  withont  the  jurisdiotion  of  hie  reeidenoe  for  the  po^ 
poee  of  attending  oonrt  in  an  aotion  in  which  he  ia  a  party  or  n  witnem 
ia  a  Tory  ancient  one^  and  ezteada  to  erery  prooeeding  of  a  Jndicial  na- 
ture taking  place  in  or  emanating  from  a  duly  oonatitoted  tribanal  which 
directly  relates  lo  the  trial  of  the  issue  involved. 

TmmiMan  ov  Sorron  vrom  Sbrticx  ov  PaooBas.  — A  non-resident  of  the 
state  against  whom  an  action  is  pending  in  a  national  court  in  the  atate 
of  his  residence  and  who  comes  to  this  state  to  attend  the  ezaminatioa. 
before  a  notary  public,  of  the  plaintiff  and  the  latter'a  witnesses,  is  ex- 
empt from  the  serrice  of  process,  and  if,  while  anch  defendant  is  her^ 
the  plaintiff  dismisses  the  action  in  the  other  state  and  thereupon  com- 
mencee  another  for  the  same  cause  in  the  courts  of  this  state  and  witbm 
its  territory,  serves  process  on  the  defendant  while  he  is  on  his  way 
home^  snch  serrice  is  unauthorised,  and  should  be  Tscated  on  motion. 

A  MOTION  was  made  by  the  defendant  to  set  aside  the  ser- 
Tioe  of  process  upon  him  made  ander  the  circamstances  des- 
ignated in  the  opinion.  The  motion  was  granted  by  the  special 
term,  but  on  appeal  to  the  general  term  the  action  of  the  spe* 
cial  term  was  reversed,  and  from  such  reversal  the  defendant 
appealed. 

John  R.  Abney,  for  the  appellant 

T.  Henry  Dewey ^  for  the  respondent. 

Maynard,  J.  The  defendant  is  a  resident  of  South  Caro- 
lina and  an  action  had  been  there  brought  against  him  in  the 
federal  circuit  court  by  the  plaintiff,  who  is  a  resident  of  this 
state.  On  April  6,  1892,  the  defendant  came  to  the  city  of 
New  York  at  the  instance  of  the  plaintiff  to  attend  an  exami- 
nation of  the  plaintiff  and  his  witnesses  before  a  notary  public, 
which  by  the  agreement  of  the  counsel  for  the  respective  par* 
ties  had  been  set  down  for  that  data.    The  plaintiff  procured 
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^he  defendant's  assent  to  the  examination  upon  the  statement 
that  he  desired  to  be  in  readiness  to  try  the  cause  at  the  en* 
Boing  April  cironit,  to  be  held  at  the  city  of  Chi&rleston.  When 
the  time  for  taking  the  testimony  arrived  the  defendant  was 
informed  by  plaintiflTs  counsel  that  he  had  abandoned  his  in« 
tention  to  take  the  evidence  as  proposed,  for  the  reason  that 
on  account  of  sickness  in  his,  the  counsers  family,  the  plain- 
tiff  would  not  be  prepared  to  go  to  trial  at  the  April  circuitt 
and  he  expected  to  be  able  to  produce  his  witnesses  in  court 
when  the  trial  should  take  place  at  a  subsequent  term.  It 
was  then  late  in  the  afternoon  and  the  defendant  returned  to 
his  hotel  and  remained  over  night,  and  the  next  morning 
started  for  his  home  in  South  Carolina.  He  was  intercepted 
at  the  ferry  by  a  process  server,  who  served  him  with  a  sum- 
mons in  this  action  brought  by  the  plaintiff  in  the  supreme 
court  of  this  state  for  the  same  cause  of  action  at  issue  In  the 
federal  court  in  South  Carolina.  The  defendant  had  no  busi* 
ness  in  New  York  except  that  which  related  to  the  proposed 
examination.  The  defendant  has  appealed  from  an  order  of 
the  general  term,  reversing  an  order  of  the  special  term,  which 
set  aside  the  service  of  the  summons  upon  the  ground  that, 
when  served,  he  was  privileged  from  service. 

Under  section  863  of  the  Revised  Statutes  of  the  United 
States  the  plaintiff  had  an  absolute  right  to  take  the  testimony 
of  his  witnesses  in  this  state  to  be  used  upon  the  trial  of  the 
action  in  South  Carolina  upon  giving  reasonable  notice  to  the 
defendant.  The  compulsory  character  of  the  proceeding  was 
not  affected  by  the  waiver  of  notice  and  the  fixing  of  the  time 
by  the  agreement  of  parties:  Plimpton  v.  WinsloWy  9  Fed.  Rep. 
865.  The  same  section  provides  that  a  person  may  be  re- 
quired to  appear  and  testify  before  the  notary  in  the  same 
manner  as  witnesses  in  open  court,  and  section  915  of  our  own 
code  authorizes  any  state  judge  to  issue  a  subpoena  to  compel 
the  attendance  of  a  witness  in  such  a  case.  In  the  trial  of 
the  action  the  notary  thus  becomes  the  arm  of  the  court,  and, 
as  was  held  in  In  rs  Rindskopfj  24  Fed.  Rep.  542,  represents 
the  court  pro  hae  vice. 

The  privilege  of  a  suitor  or  witness  to  be  exempt  from  service 
of  process  while  without  the  j  urisdiction  of  his  residence  for  the 
purpose  of  attending  court  in  an  action  to  which  he  is  a  party, 
or  in  which  he  is  to  be  sworn  as  a  witness  is  a  very  ancient 
one:  Year  Book  13,  Hen.  IV.,  I.  B.  Viner's  Abr.,  '*  Privilege." 

It  has  always  been  held  to  extend  to  every  proceeding  of  a  jo* 
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dicial  nature  taken  in  or  emanating  from  a  duly  otmetitnted  tri« 
bunal  which  directly  relates  to  the  trial  of  the  issues  involved. 
It  is  not  simply  a  personal  privilege,  but  it  is  also  the  privilege 
of  the  court,  and  is  deemed  necessary  for  the  maintenance  of  its 
authority  and  dignity  and  in  order  to  promote  the  due  and  e£Br 
cient  administration  of  justice:  Person  t.  Orier^  66  N.  Y.  124; 
23  Am.  Rep.  35;  Matthews  v.  Tufts,  87  N.  Y.  568.  At  common 
law  a  writ  of  privilege  or  protection  would  be  granted  to  the 
party  or  witness  by  the  court  in  which  the  action  was  pending, 
which  would  be  respected  by  all  other  courts.  We  canuot 
find  that  the  power  to  issue  such  a  writ  has  been  abrogated 
by  legislation,  and  it  doubtless  exists,  and  the  writ  may  still 
be  granted  by  courts  possessing  a  common-law  jurisdiction; 
but  while  the  granting  of  the  writ  is  proper,  it  is  not  neces- 
sary for  the  enjoyment  of  the  privilege,  and  the  only  office 
which  it  can  perform  is  to  afford  ''convenient  and  authentic 
notice  to  those  about  to  do  what  would  be  a  violation  of  the 
privilege,  and  to  set  it  forth  and  command  due  respect  to  it": 
Bridges  v.  Skeldony  7  Fed.  Rep.  44.  The  tendency  has  been 
not  to  restrict  but  to  enlarge  the  right  of  privilege  so  as  to  af- 
ford full  protection  to  parties  and  witnesses  from  all  forms  of 
civil  process  during  their  attendance  at  court  and  for  a  rea- 
sonable time  in  going  and  returning:  Larrved  v.  Oriffin^  12 
Fed.  Rep.  592. 

Hearings  before  arbitrators,  legislative  committees,  regis- 
ters, and  commissioners  in  bankruptcy,  and  examiners  and 
commissioners  to  take  depositions,  have  all  been  declared  to 
be  embraced  within  the  scopeof  its  application:  Bacon's  Abr. 
"  Privilege";  Sanford  v.  Chase,  3  Cow.  381;  Matthews  v.  Tufts,  87 
N.  Y.  568;  HoUender  v.  Hall,  13  N.  Y.  Supp.  758;  11  N.  Y.  Supp. 
521;  Thorp  v.  Adams,  11  N.  Y.  Supp.  479;  Bridges  v.  Sheldon, 
7  Fed.  Rep.  44;  Plimpton  v.  Winslow,  9  Fed.  Rep.  865;  Lamed 
V.  Oriffin,  12  Fed.  Rep.  592.  It  has  even  been  extended  to  a 
suitor  returning  from  an  appointment  with  his  solicitor  for  the 
purpose  of  inspecting  a  paper  in  his  adversary's  possession  in 
preparation  for  an  examination  before  a  master:  Sidgier  v« 
Birch,  9  Ves.  69;  and  while  attending  at  the  registrar's  office 
with  his  solicitor  to  settle  the  terms  of  a  decree:  Newton  v. 
Askew,  6  Hare,  319;  and  while  attending  from  another  state 
to  hear  an  argument  in  his  own  case  in  the  court  of  appeals: 
Pell  V.  Ball,  1  Rich.  £q.  419.  No  good  reason  caa  be  perceived 
why  the  privilege  should  not  be  extended  to  a  party  appear- 
ing upon  the  examination  of  his  adversary's  witnesseSy  where 
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the  testimony  is  taken  pursuant  to  the  authority  of  law,  and 
can  be  read  upon  the  trial  with  the  same  force  and  effect  as  if 
it  had  been  taken  in  open  court  It  is  a  proceeding  in  the 
cause,  which  materially  affects  his  rights,  and  the  necessity 
for  his  attendance  is  quite  as  urgent  as  it  would  be  if  the  ex- 
amination was  bad  at  the  trial;  but  we  do  not  think  that  the 
question  of  the  necessity  of  his  presence  is  material.  It  is  the 
right  of  the  party,  as  well  as  bis  privilege,  to  be  present  when- 
ever evidence  is  to  be  taken  in  the  action,  which  may  be  used 
for  the  purpose  of  affecting  its  final  determination.  It  is  es- 
sentially a  part  of  the  trial,  and  should  be  so  regarded  so  far 
as  it  may  be  necessary  for  the  protection  of  the  suitor.  There 
have  been  many  analogous  cases  in  the  federal  courts  where 
the  right  to  the  privilege  has  been  upheld.  In  Bridges  v. 
Sheldon^  7  Fed.  Rep.  44,  the  action  was  pending  in  the  United 
Stales  circuit  for  Vermont.  A  reference  had  been  ordered  to 
a  master  to  take  and  state  an  account.  The  master  on  mo- 
tion of  the  plaintiff  had  made  an  order  for  the  taking  of  a  dep- 
osition before  a  commissioner  in  the  state  of  Iowa.  The 
defendant,  while  attending  before  the  commissioner  in  Iowa, 
was  served  with  process  in  a  suit  brought  by  the  plaintiff  for 
the  same  cause  of  action  as  in  the  federal  court  Judge 
Wheeler,  in  very  strong  terms,  condemned  the  procedure  and 
held  that  the  defendant  was  absolutely  privileged  from  ser- 
vice, and  that  the  conduct  of  the  plaintiff  in  causing  such 
service  to  be  made  was  a  contempt  of  court,  and  could  be  pun- 
ished as  such.  It  seems  that  in  such  a  case  the  party  has  a 
two-fold  remedy.  He  may  move  in  the  court  whose  privilege 
has  been  violated  to  punish  the  party  in  that  court  who  has 
been  guilty  of  such  violation,  or  he  may  move  in  the  court  out 
of  which  the  process  has  been  improperly  issued  to  vacate  it, 
and  the  motion  will  be  granted. 

In  Plimpton  v.  Winslow,  9  Fed.  Rep.  265,  the  suit  was  pend-^ 
ing  in  the  United  States  circuit  for  Massachusetts.  By  agree-^ 
ment  of  counsel  testimony  was  taken  before  a  special  examiner 
in  New  York  city,  and  while  defendant  was  attending  before^ 
the  examiner  he  was  sued  by  the  plaintiff  in  the  United  State* 
circuit  for  New  York.  Judge  Blatchford  set  aside  the  service^ 
Baying:  "It  is  very  clear  that  the  motion  must  be  granted. 
The  defendant  attended  as  a  party  before  the  examiner.  The 
regularity  of  the  examination  was  recognized  by  the  attend- 
ance of  the  plaintiff.  The  defendant  had  a  right  to  attend 
U])ou  it  in  person,  whether  he  was  to  be  lumseif  exauuued  as 
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a  witness  before  Mr.  Thompson  or  not,  and  he  had  a  right  to 
be  protected,  while  attending  upon  it,  from  the  service  oP  the 
papers  which  were  served  in  this  suit.  He  attended  in  good 
faith.  The  privilege  violated  was  a  privilege  of  the  Mas8a« 
chusetts  court,  and  one  to  be  liberally  construed  for  the  doe 
administration  of  justice." 

In  Larited  v.  Oriffin^  12  Fed.  Rep.  692,  the  defendant  was 
in  Massachusetts  attending  upon  the  taking  of  a  deposition 
under  a  commission  issued  out  of  the  superior  court  of  Cook 
County,  Illinois,  and  was  arrested  upon  civil  process  in  an 
action  brought  in  a  state  court  of  Massachusetts,  which  was 
afterwards  removed  into  the  United  States  circuit  court.  Judge 
Colt  sustained  a  plea  in  abatement  on  the  ground  that  the 
defendant  was  exempt  from  process.  In  HoUender  v.  flaU, 
13  N.  Y.  Supp.  758;  11  N.  Y.  Supp.  621,  the  witness  was  at- 
tending, pursuant  to  a  stipulation  before  a  notary  public,  to 
have  his  deposition  taken  in  an  action  pending  in  the  United 
States  district  court  for  the  southern  district  of  New  York, 
and  the  special  term  set  aside  the  service  of  process  upon  him, 
and  its  decision  was  affirmed  by  the  general  term  of  the  first 
department.  A  distinction  is  sought  to  be  made  between  that 
case  and  the  one  at  bar,  because  there  the  court  in  which  the 
action  was  pending  existed  within  the  limits  of  this  state, 
while  here  it  is  a  court  sitting  in  another  state.  There  does 
not  appear  to  be  any  sound  principle  upon  which  such  a  dis- 
crimination can  rest.  A  federal  court  exercising  its  jurisdic- 
tion in  another  state  has  the  same  privileges  and  can  afford 
to  its  suitors  the  same  immunities  as  a  like  court  sitting  in 
this  state.  Both  exist  by  virtue  of  the  federal  constitution 
and  laws,  which  are  supreme  everywhere,  and  when  taking 
testimony  out  of  court  in  this  state  both  are  proceeding  under 
the  same  act  of  the  Congress.  A  party  who  is  brought  here 
in  such  a  proceeding  is,  we  think,  entitled  to  the  same  pro- 
tection without  regard  to  the  local  jurisdiction  of  the  court  in 
which  the  action  is  pending. 

It  may  be  assumed  that  the  plaintiff  acted  in  entire  good 
faith,  and  that  his  procedure  was  not  a  device  to  secure  the 
presence  of  the  defendant  within  the  territorial  jurisdiction  of 
the  courts  of  this  state*  In  the  view  we  take  of  the  privilege 
of  the  defendant,  the  plaintiff's  motive  is  of  no  importance. 

The  order  of  the  general  term  should  be  reversed  and  the 
order  of  the  special  term  affirmed,  with  costs. 

All  concur,  except  Obay,  J.,  dissenting. 
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Paocob  »  BxBifFnoir  nuxM,  ow  Wumwm  ob  Svitob.  —  A  reddtnt  ol 
ftoA  state  who  oomM  into  another,  at  a  wttneaa,  U  exempt  from  the  aerriee 
of  prooees  for  the  oommenoement  of  a  ciril  aotion  against  him  thersb  uid  he 
is  protected  while  staying  and  returning  proTided  he  aets  withost  nnreason* 
able  delay:  BolgkmoT.  Oilbert  Loth  Cb.,  73  McL  182;  85  Am.  8t  Bep.  682, 
and  note  with  oases  ooUeoted;  but  in  Rhode  Island  a  non-rsaident  Nitor 
attending  oonrt  in  the  proeeoation  of  a  suit  is  not  exempt  from  the  serriee 
of  summons  against  him  in  another  aotion:  Bediwim  t.  Bmemm,  18  B.  L 
304;  27  Am.  St.  &ep.  741,  and  see  also  the  note  to  this  oaaa.  8ee  axtended 
note  to  fb  f«  Smie^,  38  Am.  Bep.  717-722. 
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Atdlbtt  v.  Pbndleton. 

[HI  NOKTH  CaBOLINA,  28.] 

pASTinoir,  WHnr  Futurb  Oohtimobrt  Intbubsts  abb  Iittoltbd.  —  Pm^ 
tttioo  will  nol  be.  daoreed  when  there  are  ooatingeat  renuundere^  er 
other  fafeare  oondttional  infeereett,  nnlea  all  of  the  partiee  who  may  1^ 
any  poMibility  be  intereeted,  unite  in  asking  for  moh  relief. 

Petition  for  the  sale  of  land  for  the  purposes  of  partition. 
All  the  parties  claim  under  a  deed  from  Charles  Guirkin, 
trustee,  and  A.  L.  Pendleton,  to  Jane  R.  Pendleton,  George 
W.  Pendleton,  and  Kate  Pendleton.  The  petitioner,  B.  F. 
Aydlett,  owns  the  life  interest  of  said  Jane  R.  Pendleton  in 
the  property  as  acquired  by  her  under  said  deed.  The  de- 
fendants, George  and  Kate  Pendleton,  also  own  life  interests 
with  contingent  remainders  in  the  property  under  the  condi- 
tions of  said  deed.  They  are  unmarried  infants  without 
issue  and  oppose  the  sale.  Judgment  refusing  to  grant  an 
order  of  sales  in  partition.     Plaintiflf  appeals. 

E.  F.  Aydleti^  for  the  appellant 

E.  C  Smithy  for  the  respondent. 

Shepherd,  J.  At  common  law  there  could  be  no  compul- 
sory partition  between  tenants  in  common,  and  it  was  within 
the  power  of  each  co-tenant  to  annoy  and  injure  the  others  by 
an  unreasonable  assertion  of  his  undoubted  right  to  be  in  pos- 
session of  every  part  of  the  lands  of  the  co-tenancy.  There 
being  no  right  to  the  exclusive  possession  of  any  particular 
part,  neither  co-tenant  had  that  incentive  to  improve  or  even 
to  cultivate  the  land  so  held  in  common,  as  would  invariably 
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attend  a  tenancy  in  severalty;  and  as  the  chief  eTils  of  the 
former  species  of  tenancy  grew  out  of  the  right  of  each  tenant 
to  the  immediate  possession  of  the  whole,  the  statutes  of  81 
aod  32  Henry  VIIL,  compelling  partition  by  writ,  have  been 
held  in  England  and  America  to  apply  only  to  such  tenants 
in  common  as  have  a  present  right  of  possession.  *^  By  the 
former  statute,  none  but  tenants  of  the  freehold  who  had 
estates  of  inheritance  could  have  partition,  and  only  against 
tenants  of  the  freehold.  Bv  the  latter,  tenants  for  life  or 
years  might  have  partition,  but  not  to  affect  the  reversioner 
or  remainderman":  Wood  v.  Sugg,  91  N.  C.  93,  49  Am.  Rep. 
639.  This  has  always  been  the  law  in  North  Carolina  until 
the  act  of  1887,  o.  214,  in  which  it  is  provided  ''that  the 
existence  of  a  life  estate  in  any  land  shall  not  be  a  bar  to  a 
sale  for  partition  of  the  remainder  or  reversion  thereof,  and 
for  the  purposes  of  partition  the  tenants  in  common  shall  be 
deemed  seised  and  possessed  as  if  no  life  estate  existed;  but 
this  shall  not  interfere  with  the  possession  of  the  life  tenant 
during  the  existence  of  his  estate."  It  is  entirely  clear  that 
the  statute  doea  not  apply  to  contingent  remainders  or  other 
uncertain  future  interests,  and  as  to  these  it  is  well  settled 
that  they  cannot  be  sold  for  partition:  Simpson  v.  Wallaee^ 
83  N.  C.  477;  Williama  v.  Hasaell,  74  N.  C.  434;  Watson  v. 
Watson^  3  Jones  Eq.  400;  Miller,  ex  parte^  90  N.  C.  625;  Irvin 
V.  Clarkf  98  N.  C.  445.  Such  being  the  law,  we  are  unable  to 
see  how  the  court  could  have  ordered  a  sale  in  the  present 
case. 

Conceding  it  to  be  true,  as  contended  by  the  petitioner,  that 
the  issue  of  Kate  and  George  can  never  take  as  such,  and  tliat 
their  existence  at  the  time  of  the  death  of  said  Greorge  and 
Kate  is  only  a  contingency,  upon  the  happening  of  which  the 
estates  of  the  latter  are  to  be  enlarged  into  fees-simple,  thus 
putting  into  operation  the  rule  in  Shelley's  case,  such  estates 
are  nevertheless  subject  to  open  and  be  defeated  or  modified 
by  certain  contingencies  which  can  only  be  determined  at  the 
death  of  the  said  George  and  Kate.  Thus,  if  both  of  these  par* 
ties  should  die  without  leaving  issue  or  the  issue  of  such,  then 
the  whole  estate,  subject  to  these  limitations  (being  two-thirds 
interest  in  the  property)  will  go  by  way  of  remainder  in  fee  to 
B.  D.  Williams.  If,  however,  one  of  the  said  parties  shall  die 
leaving  no  such  issue,  then  one  moiety  of  his  or  her  interest  is  to 
go  to  said  R.  D.  Williams  in  fee,  and  the  other  to  the  survivor 
during  hifl  or  her  natural  life,  and  then  to  bis  or  her  issue; 
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but  failing  In  issue,  or  the  issue  of  such,  at  the  death  of  the 
survivor,  then  to  said  R.  D.  Williams  in  fee.  Thus  it  will  be 
seen  that  even  according  to  this  construction  of  the  deed, 
there  are  future  contingent  interests,  and  though  these  may 
be  represented  by  some  person  in  mm,  it  cannot  authorise  the 
court  in  decreeing  a  sale  for  partition  where  there  is  objection 
by  some  of  the  parties  interested. 

It  is  true  that  in  some  instances  a  person  may  represent 
the  interests  of  others  of  his  class  who  are  not  in  mm,  but  the 
court  only  decrees  a  sale  in  such  cases  where  the  interests  of 
the  parties  will  be  materially  and  essentially  promoted.  Such 
is  not  the  case  before  us.  It  is  simply  a  petition  for  a  sale  for 
partition,  and  it  is  an  inflexible  rule  of  this  court  that  no  such 
sale  will  be  decreed  where  there  are  contingent  remainders,  or 
other  future  conditional  interests,  unless  all  of  the  persons, 
who  may  by  any  possibility  be  interested,  unite  in  asking  for 
such  relief! 

Affirmed. 

Partltioa  of  OoatliiveBt  or  Vutoro  OoadltloaAl  iBtorosto  In  lAadL* 
Beverdotu  and  RtmaimderM,  —It  was  the  iovftriabU  rule  of  tho  oomoioa 
law  that  eatatM  in  mnainder  or  roTenion  oonld  not  bo  dividod  by  prooeed- 
ings  in  oompnltory  partition.    This  rule  stiU  prevails  in  England:  Svaiu  ▼. 
Bagshaw,  L.  K  S  £q.  469»  affirmed  L.  R.  5  App.  0,  840,  and  generally 
thonghont  the  United  States,  althoagh  there  is  some  oonfliot  of  decision 
in  the  latter  ooantry  beoaose  of   various  existing  statntet.    It  is  also 
ereU  settled  that  in  the  absenoe  of  statutory  provisions  to  the  oontrary,  par- 
tition will  not  be  awarded,  either  at  law  or  in  equity,  of  an  estate  held  in 
remainder  or  reversion.     WUkinmm  v.  Shtari,  74  Ala.  108,  Bvam  v.  Bagshaw, 
L.  R.  S  Bq.  4S9.     The  reason   for  this  rule  is  generally  stated  to  be 
that  tenants  in  reversion  or  remainder  are  not  entitled  to  the  possession,  are 
in  no  respeot  inconvenienced  or  damnified  by  the  undivided  possession  held 
by  others,  and  oons(iquently  will  not  be  permitted  to  interfere  with  tenants 
in  possession,  as  they  have  no  reason  to  interest  themselves  concerning  the 
manner  in  which  the  estate  of  the  tenant  in  possession  is  enjoyed.    On  the 
other  hand  the  tenants  in  possession  can  oompel  partition  only  as  to  their 
particular  estates  and  can  do  nothing  toward  effecting  a  severance  of  the  es- 
tate in  remainder  or  reversion:  Freeman  on  Cotenancy  and  Partition,  see.  440. 
Tenani  in  Po$6e8akm  ^eheiher  BnUtled  to  Maintain  Partition  as  Again&t  Remain* 
derman  or  Reversioner,  —  Among  the  American  cases  which  hold  that  a  tenant 
for  life,  or  a  term  of  years,  or  under  a  lease  in  possession  is  not  entitled  to 
maintain  compulsory  partition  against  the  reversioners,  remaindermen  or 
others  having  a  future  conditional  interest  in  the  estate  may  be  cited:  ^ei- 
dere  v.  Giles,  141  Pa.  St  93;  Petition  qf  Hodgkineon,  12  Pick.  874;  Matter  qf 
Miller,  00  K.  a  625;  Parh  v.  Siler,  76  K.  O.  101;   Wateon  v.  Wateon,  8 
Jonee  Bq.  400;   WUliajne  v.  Hasseit,  73  K.  O.  174;  74  N.  C.  484;  Cklverr. 
Chdver.  2  Root,  27S;  Nichols  v.  Nichols,  28  Vt.  228;  67  Am.  Dea  609;  Bald- 
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trfn  ▼.  AldrieK  M  VI  026;  80  Am.  Bee.  696;  Z^ghrr.  Grhn,  6  Watt8»  106; 
Brwm  y.  Brown,  8  N.  U.  M;  JHormmii  t.  WiUon,  6  Hnmph.  810;  BtiberUon 
▼•  BoberUim,  2  Swan,  196;  Bfrnmom  v.  MacAdaroM,  6  Mo.  App.  297.  As  illufl- 
tntting  this  nili^  it  may  b«  said  thai  a  tenant  for  life,  ontitlad  to  and  in  the 
enjoyment  of  the  aole  and  exolnelTe  poeeeetion,  eannot  maintain  an  action  for 
partition  againat  remaindermen  having  a  vested  estate  in  fee  sabjeot  to  the 
life  eetatei  Selden  t.  Oik$,  141  Pa.  8t  93.  A  person  seised  in  fee  of  an  vn* 
divided  interest  in  oertain  land  and  for  life  of  the  residos^  is  not  entitled  to 
partition  as  between  himself  and  those  having  a  oontingent  remainder  in 
•noh  residnei  PelUhn  ^  Hodghnaon,  12  Piok.  374.  When  a  testator  de- 
Tises  land  to  his  daughter  for  life  with  remainder  to  snch  children  as  she 
may  leave  her  surviving,  the  land  oannot  be  sold  for  partition  during  the 
oontinnanoe  of  the  life  estate,  for  until  the  death  of  the  life  tenant  thoee  in 
remainder  oannot  be  ascertaiued:  Matter  qf  JfiUert  90  N.  G.  625.  Again 
when  land  is  jointly  held  by  two  persons  for  their  joint  lives  and  the  life  of 
their  survivor,  a  oonveyance  by  one  of  them,  during  the  life  of  the  other,  of 
.  an  undivided  share  in  the  remainder  will  not  merge  his  life  estate,  or  give 
him  sneh  title  as  will  enable  him  to  maintain  compulsory  partition:  Johruon 
▼•  Johuon,  7  Allen,  196;  88  Am.  Dec.  676.  When  one  person  becomes  the 
owner  of  one  half  of  the  reversion  and  one  third  of  the  leasehold,  the  re- 
mainder of  the  reversion  being  owned  by  another,  who  also  owns  one  sixth 
of  the  leasehold,  the  remainder  of  the  leasehold  being  owned  by  third  par- 
ties, snch  first  mmed  tenant  is  not  entitled  to  maintain  partition:  SimmonM 
T.  MaeAdarcUf  6  Mo.  App.  297. 

In  some  jurisdictions,  however,  the  rule  prevails  under  special  statutes, 
that  a  tenant  in  oommon  of  an  undivided  interest  in  an  estate  which  is  held 
subject  to  contingent  or  vested  remainders  or  reversions  may  maintain  a 
bill  to  oompel  partition  and,  when  neceisary,  a  sale  of  the  premises,  and 
when  the  remaindermen  or  reversioners  are  made  parties  defendant  to  the 
■ait^  the  Judgment  rendered  therein  will  be  binding  and  conclusive  as  to 
their  interests:  Sinker  t.  MoU,  2  Paige,  387;  22  Am.  Dec.  646;  Mead  v. 
MUekeO,  17  N.  Y.  210;  72  Am.  Dec.  455;  Brevoort  v.  Brevoort,  70  N.  T.  136; 
8ulli9tm  V.  SuUhan,  66  K.  T.  37.  In  Striker  v.  MoU,  2  Paige,  887:  22  Am. 
Dea  646^  it  was  said  *'a  reversioner  is  sometimes  a  necessary  party  to  a  bill 
in  partition,  but  it  is  where  the  owner  of  a  present  interest  in  an  undivided 
part  of  the  premises  has  also  an  interest  in  the  undivided  part  of  the  rever- 
sion. In  snch  oases  it  is  proper  for  such  owner  of  the  present  interest  to 
make  the  owner  of  the  residue  of  the  reversion,  as  well  as  those  who  are 
interested  in  the  residue  of  the  particular  estate,  partiee  to  the  suit^  so  that 
•a  entire  share  may  be  set  off  to  the  complainant  in  severalty.  It  is  also 
neoessary  to  make  a  reversioner  a  party  to  a  bill  filed  by  the  owner  of  the 
particular  estate,  when  some  of  the  other  parties  intereited  in  the  residue 
of  the  premisee  are  the  owners  of  a  present  interest  thereof  in  fee."  Under 
the  doctrine  above  announced,  which  is  clearly  contrary  to  the  weight  of 
authority,  when  all  the  parties  in  being  having  any  estate  or  interest,  pres-' 
ent  or  future,  vested  or  contingent,  are  made  parties  to  an  action  for  parti* 
tion,  a  purchaser  at  a  sale  under  a  judgment  therein,  acquires  a  perfect  title. 
The  judgment  ii  conclusive  as  to  the  rights  of  all,  and  ths  sale  U  effectual 
to  bar  the  future  contingent  interests  of  persons  not  in  ewe  at  the  time^  al« 
though  no  notice  is  published  to  bring  in  unknown  parties,  and  although 
such  future  owners  may  take  as  purchasers,  under  a  deed  or  will,  and  not 
as  claimants  under  any  of  the  parties  to  the  action:  Mecul  v.  Mitchell,  17 
N.  Y.  210;  72  Am.  Dec.  455;  CJteesiTuin  v.   Thorne,  1  Edw.  Ch.  629;  Bre^ 
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990rt  ▼.  Brevo^ri,  70  N.  Y.  136;  Fr^enumw.  Freewian,  9  Heisk.  301;  Reindfn 
▼.  K&jppeUnamH  68  M<k  4S2;  30  km.  lUp^  002;  Predion  ▼.  3ryM^  96  Ma  56S. 
'^  A  judjcmMit  mad  tale  in  partitioB  may  e(HMl«d«  eoatingeBt  interMte  •# 
p«noit9  Boi  in  being,  bnt  tht»  m  enly  in  cases  when  the  jndgraeat  proridaa 
for  and  profceets  inefa  interests  bj  snbutitntiog  the  fund  derived  from  the 
sale  of  the  laud  in  place  of  the  land,  and  presenring  it  to  the  extent  neces- 
sary to  satisfy  i«oh  interests  as  they  arise":  Monarqnt  t.  Monargme,  80 
K.  7.  820-326;  Beinden  t.  Kttppdmann,  68  Mo.  482;  80  Am.  Rep.  802.  If 
the  remainderman  or  reTersioner  in  being  is  not  made  party  defendant  to 
the  suit,  his  rights  are  not  affected  by  any  decree  that  may  be  rendered 
therein:  Oayle  ▼.  Ji^nston,  80  Ala.  395;  BeU  r.  Adams,  81  N.  C.  118. 

Retnninderman  w  Revernoner,  whether  WntUltd  to  ilahttan  Partition,  —  It  Is 
a  mle  of  general  application  that  to  enable  a  party  to  maintain  a  bill  for 
compulsory  partition,  he  must  have  an  estate  in  posaejsioo,  one  by  vtrtoe  of 
which  he  is  entitled  to  enjoy  the  present  rents  or  the  possession  of  the  prop- 
erty as  one  of  the  co-tenants  thereof.  Tenants  in  remainder  or  reversion, 
have  no  snch  estate.  Henoe  it  is  generally  held,  both  at  law  and  in  equity/ 
that  in  the  absence  of  any  statute  to  the  contrary,  snch  tenants  are  not  en* 
titled  to  maintain  a  petition  for  eompnlsory  partition:  Bvaw  v.  Bagnkam^ 
L.  R.  8  Eq.  469;  affirmed:  U  B.  5  Oh.  340;  Wilkinson  y.  Stuart,  74  Ala.  198; 
Tabler  v.  WtBeman,  2  Ohio  St.  207;  Hughes  v.  Hughes,  63  How.  Pr.  408; 
Hunnewell  t.  Taylor,  6  Gosh.  472;  Johnson  v.  Johnson,  7  Allen,  196;  88  Am. 
Dec.  676;  Strikerr.  liott,  2  Paige,  387;  22  Am.  Dec  646;  Browneil  v.  Broumeil, 
19  Wend.  367;  Sullivan  v.  Sullivan,  66  N.  7.  37;  Brown  v.  Brown,  8  N.  H. 
93;  IVhitten  v.  Wfutten,  86  N.  H.  326;  Z^ler  v.  Orim^  6  Watts,  106;  BcAori 
V.  Stephens,  62  Ind.  441;  Simpson  v.  Wallaee,  83  N.  O.  477;  Wood  v.  Sugg, 
91  K.  O.  93;  49  Am.  Rep.  639;  Oabome  v.  Mutt,  91  N.  0.  203;  Alexander  v. 
Alexnnder,  26  Neb.  68;  Adair  v.  Hare,  73  Tex.  273;  Savage  v.  Savage,  It 
Or.  112;  20  Am.  St.  Rep.  796.  In  the  case  last  oited  the  court  said:  ''Un- 
der this  view  there  ean  be  no  seisin  in  law  where  there  is  not  a  jHreeent  right  of 
entry;  and  where  the  life  tenant  is  in  possession,  and  there  being  no  present 
right  of  entry  in  the  remainderman  or  reversioner,  they  are  not  constmo- 
tively  seised,  and  neither  can  maintain  a  suit  as  plaintiff  in  partition.**  In 
Evans  ▼.  Bagshpw,  L.  R.  5  Oh.  840,  the  oonrt  said:  "The  case,  therefore, 
falls  within  the  ordinary  mte  that  the  oonrt  will  not  allow  a  partition 
suit  to  be  maintained  by  a  reversioner.  This  mle  is  not  merely  technioaU 
bnt  it  is  founded  on  good  sense  in  not  allowing  the  reversioner  to  disturb 
the  existing  state  of  thinga  There  might  be  a  tenant  for  life  of  the  whole, 
and  several  tenants  in  oommon  in  reversion,  in  which  case  the  inconvenienee 
would  be  obviously  very  great.  At  all  events  the  rule  is  unquestionably 
settled.**  In  Hunnewell  v.  Taylor,  6  Gush.  47'i,  the  court  decided  that  a 
tenant  in  oomnran  of  a  reversion  in  land  expectant  on  a  lease  for  years  oonld 
not  maintain  a  petition  for  partition,  and  said,  "that  a  petitioner  for  parti- 
tion munt  have  an  estate  in  poseewion,  or  a  present  immediate  right  of  entry 
and  possession  would  seem  necessarily  to  result  from  the  nature  and  object  of 
the  petition.  The  petitioner  seeks  to  have  his  share  of  the  estate  set  off  t» 
him  so  that  be  may  hold  the  same  in  severalty.  The  objeota  of  partition  ara 
to  avoid  the  inconveniences  which  result  from  a  joint  or  common  possession, 
and  to  enable  the  petitioner  to  possess,  enjoy,  and  improve  his  share  in  sev* 
eralty.  If  the  petitioner  has  no  estate  in  presenti,  bnt  in  fatwro  only,  if  ho 
has  no  present  immediate  right  of  entry  and  possession,  then  there  are  n* 
inconveniences  of  a  joint  or  common  possession  of  which  he  can  complain^ 
nor  can  he  possess  and  enjoy  his  share  in  severalty,  which  is  the  object  h^ 
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•eelu  to  accorapl'th  by  bw  petitioo.  The  objects  of  partition  cftimet  be  «nb» 
•erved  by  »  divuuon  of  an  estate  which  may  not  come  into  poaseesion  for 
yean  after  ench  division.  In  fact,  the  purposes  of  a  person  creating  fm 
■Minders  mny  in  many,  perhaps  in  most,  instances  be  defeated  by  a  prema« 
tnre  partition.  In  the  present  case,  the  petitioner  having  at  the  time  of 
preferring  his  petition  no  present  right  of  entry  or  psssession,  bat  only  a  re- 
version after  the  expiration  of  the  leases  for  yean,  cannot  maintain  ihm 
petition.  Whether  the  terms  for  yean  be  short  or  long  cannot  affect  the 
principle.  The  fact  that  the  leases  have  now  expired  cannot  affect  the  rights 
«f  the  parties^  which  mn^t  be  determined  upon  the  facts  as  they  stood  when 
the  process  was  instituted."  The  grantee  of  a  deed  in  which  the  grantor  re- 
eerves  the  right  to  remain  in  possession  during  his  natural  life,  cannot  maintain 
a  suit  for  compulsory  partition:  Nicholi  v.  Nichols^  23  Vt.  230;  67  Am.  Dec 
€09.  In  Striker  v.  MoU^  2  Paige,  3S7,  22  Am.  Dec  546,  it  was  held  that  a 
party  who  had  a  future  contingent  interest  in  an  undivided  shan  of  real 
••state  could  not  sustain  a  suit  for  partition  of  the  property,  and  the  court 
said:  "I  am  not  aware  of  any  case  in  which  a  party  who  has  a  mere  rever- 
sionary interest  in  an  estate  has  been  permitted  to  apply  for  partition  with- 
out the  concurrence  of  the  owners  of  the  present  interest.  I  can  sec  no 
poesible  benefit  which  one  tenant  in  common  of  a  reversion,  even  if  he  has 
«n  absolute  estate  therein,  can  derive  from  a  partition  of  his  future  interest 
in  the  property.  He  ought  not,  therefore,  to  be  permitted  to  file  a  bill 
merely  for  the  sake  of  making  costs  or  to  compel  a  sale  of  the  property 
of  his  co-tenant.  The  sale,  where  it  is  permitted,  is  merely  incidental  to 
the  partition,  and  is  resorted  to  for  the  purpose  of  preventing  a  sacrifice  of 
the  property  by  a  division.  As  the  reversioner  can  derive  no  benefit  from 
an  actual  partition  of  the  premises  during  a  continuance  of  the  particular 
estate,  he  ought  not  to  be  permitted  to  commence  a  suit  for  the  mere  pur- 
pose of  compelling  a  sale  of  the  property  during  that  period,  or  to  subject 
other  parties  to  cMts  prematurely  and  unnecessarily."  In  Brown  v.  Brown^ 
8  N.  H.  93,  it  appeared  that  a  widow  had  dower  assigned  her  u  part  of  the 
premises,  and  the  ramaindermen  filed  n  bill  for  partition.  The  court  said: 
**No  case  is  to  be  found  that  gives  the  slightest  countenance  to  the  supposi- 
tion that,  where  several  are  interested  together  in  a  remainder  after  a  free. 
hold  estate,  any  of  them  can  maintain  a  petition  for  partition  of  the  land  in 
which  they  are  so  interested."  In  Sullivan  v.  Sullivan,  66  N.  Y.  37,  the 
court  said:  "There  are  obvious  reasons  why  a  remainderman  should  nut,  es- 
pecially as  against  tennnta  in  possession,  whether  of  a  term  of  yean,  for  life, 
or  in  fee,  be  entitled  to  institute  the  proceeding.  Any  partition  which 
might  be  made  at  bis  instance,  although  equal  when  made,  might  be  very 
unequal  when  his  estate  should  vest  in  possession.  So,  too,  if  actual  parti- 
tion could  not  be  made,  and  a  sale  should  be  necessary,  the  tenants  having 
a  lees  estate  than  n  fee  might  be  deprived  of  the  substantial  benefit  of  their 
terms.  We  think  it  too  well  settled  by  authority,  as  well  as  upon  princi- 
ple, that  a  remainderman  cannot,  as  against  othen  not  seised  of  a  like  estate 
in  common  with  him,  maintain  the  action  to  disturb  the  rule  If  the  action 
should  be  extended,  and  the  benefit  given  to  other  parties,  it  must  be  done 
by  legislation."  Under  the  peculiar  statutes  of  a  few  of  the  states  which  do 
not  require  a  tenant  or  party  to  be  in  possession,  or  entitled  thereto,  to  en- 
Able  him  to  maintain  a  suit  in  partition,  it  has  been  determined  that  remain- 
dermen  and  reversionen  in  fee  of  an  undivided  interest  in  land  may  maintain 
partition  against  the  owner  or  ownen  of  the  ramaining  undivided  interest  ia 
fomainder  or  reversion,  although  the  whole  promises  axe  aabjeot  to  a  life 
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attate  «r  »  UaM  for  a  terra  of  /Mrs  unexpired: -^eori&  ▼.  HUOnrd,  48  III. 
403;  Cooib  ▼.  ir<M»  19  MiniL  129  (167);  SmaUey  ▼.  JmacBom,  40  Minn.  451; 
tffnft*  r.  CftUtM,  88  N.  J.  Eq.  do.  A  dicUtm  in  Blakeley  r.  Colder,  15  N.  Y. 
617»  to  thii  effect  mm  long  euppoeod  to  be  the  law  of  New  York,  and  this 
oate  hat  been  oited  generally  and  nnmeroasly  ae  inatainiug  thia  doctrme. 
In  the  late  oaae  of  SuUhan  ▼.  Sullivan,  86  N.  T.  37,  however,  the  rale  an- 
aoanoed  in  Blakdej/  t.  Oaldcr,  19  N.  Y.  617,  was  ezpreesly  repudiated  and 
overthrown,  the  oonrt  deciding  that  the  right  to  maintain  partition  is  given 
only  to  one  having  actual  or  oonstruotive  poeaession  of  the  land  aought  to  be 
partitioned;  and  aa  a  remainderman  or  reveraioner  haa  neither,  bat  aimply 
an  eatate  to  Teat  in  poaaeaaion  in  Jktturo,  he  cannot  inatitute  or  maiutAin  an 
action  in  partition.  SulUvan  r,  StUiioan,  66  N.  Y.  87,  ia  diaouaaed  at  oonaid- 
erable  length  in  Saivage  T.  Savage^  19  Or.  112;  20  Am.  St.  Rep.  709.  It 
would  aeem  that  if  one  of  aereral  remaindermen  filea  a  bill  during  the  Ufo* 
time  of  the  tenant  for  life,  making  the  latter  a  party  defendant,  and  making 
for  a  partition  of  the  land,  and  auch  life  tenant  filee  an  anawer  conaonting  to 
partition  and  wairing  hia  right  to  the  poaaeaaion  of  the  land,  a  partitioo 
may  be  decreed  among  the  remaindermen:  Bka  t.  Nkoon,  84  W.  Va.  107* 


Grist  t;.  Williams. 

till  NoaTH  CUfcOUHA,  tt.] 

8aii8  avd  Rmun — Riscission  or  Ck>MTRAOT — Agbnot.  — When  a  buyer 
refnaea  to  receive  and  pay  for  gooda  delivered  to  him  under  a  contract 
pf  aale,  the  aeller  haa  a  right  either  to.  rescind  the  contract  or  reeell  the 
goods  and  recover  the  difference  in  price  from  the  buyer.  Saoh  resale 
ia  not,  fer  ae,  evidence  of  a  reaciasion  of  the  contract,  aa  the  aeller^  in 
making  the  reaale,  ia  regarded  aa  the  agent  of  the  buyer. 

Statoti  or  LiKiTATioifs— NoN-EsaiDBMOX.  —  Although  a  non-reaident 
debtor  haa  property  within  the  atate,  the  operation  of  the  atatute  of 
limitationa  ia  auspeuded  while  he  ia  abaent  from  the  atate. 

Action  to  recover  the  difference  between  the  contract  price 
for  the  sale  of  potatoes  and  the  amount  received  upon  a  resale. 
The  plaintiff,  a  resident  of  North  Carolina,  entered  into  a 
contract  with  defendant,  a  resident  of  Virginia,  by  which  the 
former  agreed  to  deliver  to  the  latter  a  certain  quantity  of 
potatoes  at  a  certain  price.  Plaintiff  delivered  the  goods,  but 
defendant  refused  to  receive  them,  and  under  instructions 
from  plaintiff  disposed  of  them,  remitting  the  proceeds  to  him. 

Judgment  for  plaintiff,  and  defendant  appeals. 

0.  F.  Warren^  for  the  plaintiff.  • 

/.  H.  SinaU^  for  the  defendant. 

Shepherd,  J.  According  to  the  findings  of  the  jury  the 
plaintiff  complied  in  every  respect  with  the  terms  of  the  con- 
tract of  sale,  and  the  potatoes  were  duly  shipped  to  the  de« 
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fendant.  Upon  th«ir  arrival  in  the  oity  of  Norfolk,  Virginia, 
the  point  of  destination,  the  defendant  wrongfully  refused  to 
receive  them,  telegraphing  to  the  plaintiff,  **  We  cannot  re- 
ceive them;  wire  us  when  and  where  to  ship  for  your  account. 
Answer  hj  wire  immediately."  It  is  well  settled  that  under 
such  circumstances  the  vendor  had  a  right  either  to  rescind 
the  contract  or  resell  the  potatoes  and  hold  the  vendee  respon- 
sible for  the  difference  in  price.  It  is  also  well  established 
that  such  a  resale  by  the  vendor  *'  is  not  per  $e  evidence  of  a 
rescinding  of  the  contract '':  Hurlburt  v.  Simpaont  3  Ired.  233. 
When  the  vendor  makes  such  a  resale  he  is  considered  as 
acting  as  the  agent  of  the  vendee:  1  Benjamin  on  Sales,  1077, 
note;  and  as  he  has  a  right  to  act  as  such  agent  for  that  pur- 
pose, we  are  unable  to  see  why  in  this  case,  considering  the 
perishable  nature  of  the  article,  the  necessity  for  immediate 
action  and  the  intervening  distance,  the  vendor  could  not 
direct  the  vendee  to  make  the  sale  without  necessarily  rescind- 
ing the  contract.  In  the  absence  of  any  further  testimony  as 
to  what  actually  transpired  between  the  parties  we  cannot, 
merely  upon  this  correspondence,  reverse  the  finding  of  the 
jury  that  the  contract  was  not  rescinded. 

The  exception  addressed  to  the  ruling  of  the  court  exclud- 
ing the  testimony  as  to  the  indebtedness  of  several  other 
parties  in  Washington,  N.  C,  to  the  defendant,  cannot  be 
sustained.  The  testimony  could  not  have  affected  the  sus- 
pension of  the  statute  of  limitations  under  the  code,  sec.  162, 
as  the  fact  of  the  possession  of  property  in  the  state  by  a  non- 
resident does  not  put  the  statute  in  force  so  as  to  bar  his  per- 
sonal liability.  The  real  facts  respecting  the  alleged  rescission, 
being  evidenced  by  the  correspondence,  and  not  being  dis- 
puted, the  testimony  offered  was  not  relevant  for  any  other 
purpose  than  to  show  that  the  statute  was  suspended  by 
reason  of  the  non-residence  of  the  defendant  If  admitted 
for  any  other  purpose,  without  objection,  the  defendant  had 
no  legal  right  to  introduce  evidence  in  its  rebuttal. 

In  looking  over  the  record  we  can  find  no  error,  and  the 
judgment  must  therefore  be  affirmed. 


Saus  — Ssllkr's  Kioht  to  Sell  Aoaih  aks  Claim  DBTicnvcT.  —If 
a  vandea  of  goods  refuset  to  accept  them,  the  vendor  may  resell  and  hold 
the  Tendee  liable  for  the  difference  between  the  sum  realised  and  that  whioh 
was  to  have  been  paid  by  the  vendees  Van  Horn  v,  J^tidber,  33  Mo.  391;  S4 
Am.  Deo.  62;  McConUm  v.  McKmman,  2  Watts  k  S.  216;  37  Am.  Deo.  605, 
■ad  notai  Sawyer  v.  Deam,  114  N.  Y.  469;  Aiwood  v.  Lwxu,  63  Ha.  608;  89 
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Am.  Deo.  713,  and  aotei  W€$t  ▼.  Cunningkoin,  9  Poc;^  104;  33  Am.  I>eq.  301^ 

an<i  uoU;  Hogenbaum  ▼.  IVeeden^  18  QratL  785;  98  Am.  Dec  737;  UnaaoeUad 
Fireworkt  Co,  ▼.  PUUu,  130  Pa.  St.  636;  17  Am.  St  Rep.  788,  and  note. 

LiHiTATiONa  ov  AcrriONS  —  Abskncb  fkom  Statk.  —  Absence  of  a  party 
from  the  state  stops  the  rnnaiag  of  the  statate  of  limitations  as  to  actioos 
agaiast  hin:  Sl»m  ▼.  HammeU,  83  CaL  547;  17  Am.  SL  Rep.  272;  Hifmom 
r.  Pops,  74  Mioh.  235;  Stanley  ▼.  Stanley,  47  Ohio  St.  225;  21  Am.  St  Rqp. 
806,  and  note  with  oases  ooUected.  See  note  to  MeCann  r.  BcMdaU,  9  Am. 
St  Rep.  675;  extended  note  to  Moore  ▼.  Amuirong,  36  Am.  Dea  72.  Aa  to 
what  constitutes  absence  from  tue  state  and  its  effect  upon  the  statute  oi 
lifflitalUMia»  aoe  extended  note  to  Lanjdoik  ▼•  Doud^  88  Am.  Deo.  644 


EsTis  t;.  Jaokson. 

{Ul  NOBTH  CaBOLIMA,  14S.] 

BBTomi.  vs  Fab  —  CRXATioit  ov. — To  oreate  an  estoppel  fo  pob  tliero 
must  be  some  oondoot  of  the  party  against  whom  the  estoppel  is  alleged 
amounting  to  a  representation  or  concealment  of  material  facts,  and 
when  everything  is  equally  known  to  both  parties,  although  they  are 
mistaken  as  to  their  legal  rights,  no  estoppel  arises. 

BnroprxL  —  Wken  hot  CasATCD.  —  When  the  owner  in  fee  of  land  labors 
nnder  a  misapprehension  that  he  has  only  a  life  eetate  therein,  with  re- 
*  mainder  to  his  children,  and  signifies  his  consent  to  their  conveyance  of 
their  supposed  interest  by  merely  signing  their  deeds  thereof,  which  do 
not  otherwise  mention  him,  without  receiving  any  consideration,  and 
after  the  deed  vesting  absolute  title  in  him  has  been  read  in  the  presence 
of  the  children's  grantee,  such  original  owner  or  his  grantee,  in  the  ab> 
'  sence  of  any  misrepresentation  or  concealment  as  to  the  facts  oonstitnt* 
ing  title,  are  not  estopped  from  asserting  title  to  the  land. 

Action  to  recover  damages  for  waste.  Sally  Loyd,  being  the 
owner  in  fee  of  certain  land,  but  supposing  that  she  only  had 
A  life  estate  therein,  with  remainder  to  her  children,  signified 
her  assent  to  their  conveyance  of  their  supposed  interest  by 
signing  deeds  made  by  them  to  the  plaintiff.  Her  name  did' 
not  otherwise  appear  in  such  deeds  nor  did  she  receive  any 
consideration  for  signing  them.  She  subsequently  convey^ 
her  interest  \n  the  land  to  the  defendant.  Defendant  obtained 
judgment  and  plaintiff  appealed. 

J.  W.  Graham,  A.  W.  Oraham,  and  J.  7.  Strayhom^  tor  the 

appellants. 

/•  £r.  Fleming^  for  the  respondent. 

Shepherd,  J.  Without  discussing  the  general  doctrine,  ft 
is  su.licient  to  say  in  the  present  case  that,  in  order  to  work 
ma  Mtopfwl  in  paig^  ^  there  must  be  conduct  —  acts»  language 
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or  Biknce  —  amoanting  to  a  repreaentation  or  a  ooneealment 
of  material  facte,"  and  that  ^  the  truth  eoncerning  theso  facts 
mast  be  unknown  to  the  party  elaiming  the  benefit  of  the  es- 
toppel*': 3  Pomero7*s  Eq.  Jur.,  284.  "The  estoppel  is  re- 
moved bj  proof  that  the  party  claiming  its  existence,  even 
thongh  mistaken  in  regard  to  his  rights  at  law,  had  notice  of 
the  actual  state  of  the  facts  at  the  time  of  acting  upon  the 
represention,  and  this,  though  the  representation  was  made 
Bnder  oath  ":  Bigelow  on  Estoppel,  620.  ^  The  estoppel  does 
not  apply  where  everything  is  equally  well  known  to  both 
parties":  Herman  on  Estoppel,  see.  957;  Bispham's  Equity, 
288;  Dotehesa  Kingston's  Case,  notes  Smith's  L.  C;  Holme$ 
V.  Crowell,  73  N.  C.  613;  Loftin  v.  Croisland,  94  N.  C.  76;  Exum 
V.  Cogdell,  74  N.  C.  139;  Mayo  v.  Leggeit,  96  N.  C.  237.  In 
Exum  V.  Cogdelly  74  N.  G.  139,  the  court  uses  the  following 
language:  "  In  this  case  it  appears,  either  by  admission  or  the 
findings  of  the  jury,  that  the  plaintiff  knew  all  the  material 
facta  in  regard  to  the  title,  and  could  not  have  been  deceived 
by  misrepresentations  of  the  defendant.** 

Applying  the  foregoing  principles  to  the  facts  before  us,  it 
is  plain  that  there  is  no  estoppeL  Mrs.  Loyd  was  the  owner 
ia  fee  of  the  land  in  controversy,  the  same  having  been  coi^ 
veyed  to  her  by  one  N.  E.  Cannady.  Slie,  her  children,  and 
the  purchaser  were  all  alike  ignorant  of  the  legal  effect  of  the 
conveyance  which  was  read  to  the  parties  at  the  time  of  the 
preeent  transaction.  It  was  supposed  by  them  that  Mrs.  Loyd 
bad  but  a  life  estate,  and  that  the  children  were  entitled  to  a 
remainder  in  fee.  The  plaintiff  purchased  what  she  under^ 
stood  was  the  interest  of  the  children,  and  the  consideration 
was  paid  to  them  alone.  Mrs.  Loyd  appears  to  have  had 
nothing  to  do  with  the  transaction  but  to  signify  ber  atfeot 
to  the  sale,  which,  in  view  of  the  understanding  of  the  per- 
sons interested,  was  entirely  unnecessary.  She  made  no  rep* 
resentation  as  to  the  rights  of  the  children,  except  to  state  in 
effect  that  she  was  willing  that  they  should  sell  their  supposd 
interest  reserving  to  herself  a  life  estate.  This,  as  we  have  seen. 
waadoae  in  view  of  a  misapprehension  of  her  title,  which  mis* 
apprehension  was  common  to  all  of  the  parties,  and  it  cannot 
reasonably  be  inferred  that  anything  she  said  or  did  had  the 
slightest  effect  in  misleading  the  plaintiff.  There  was  no 
withholding  of  information  on  her  part,  but,  on  the  contrar  7, 
^f^exj  faot  which  she  knew  concerning  her  title  was  equally 
well  knowA  to  the  purchaser.    She  was  no  party  to  the  deetls 
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executed  by  her  ebildren,  and  her  Bignatnre  to  the  eame  warn 
of  no  effect:  King  y.  Shew,  108  N.  0.  696;  28  Am.  St  Bep.  70. 
Having  received  no  consideration,  and  being  guUtj  of  no  mia- 
representation  or  concealment  as  the  the  real  fiacts  constitai* 
ing  her  title,  there  is  nothing  in  the  nature  of  fraud,  either 
actual  or  constructive,  which  can  estop  her  grantee  from  at* 
serting  her  interest  in  the  premises. 

Tht  affidavits  filed  before  his  honor  in  reference  to  his 
alleged  misunderstanding  of  the  testimony  cannot  be  consid- 
ered by  us.  The  granting  of  a  neir  trial  upon  such  a  ground 
is  a  matter  of  discretion,  and  not  the  subject  of  review  in  this 
court:  Munden  ?•  Casey,  93  N.  a  97;  McCuUaek  y.  Doak^  68 
N.  C.  267. 

Affirmed.  ^^_^ 

EnoppiL  nr  Pais — Whxv  Arub.  —If  a  person  by  h!s  eoodaet  or  acts 
of  enoonragement  iodnoat  another  to  change  hia  poiition,  eo  that  the  latter 
will  be  prejudiced  pecuniarily  by  the  aaeertion  of  an  adverse  daim  by  tiie 
former,  the  former  wiU  be  eetopped  to  aaeert  each  a  daim:  ScoU  v.  Jackaun, 
89Cal.  258;  NeUv.  Dayton,  i3  Minn.  242;  Rorer  IronCd.  ▼.  TVoitf,  83  Va.  397; 
6  Am.  St.  Rep.  285;  WektUdn  ▼.  National  Bank,  69  Tex.  38;  5  Am.  Sk  Rep. 
23,  and>ote;  Bynum  T.  Preatan,  69  Tax.  2S7;  5  Am.  Sk  Rep.  49,  and  note; 
BlodgeU  v.  Perty,  97  Ma  263;  10  Am.  St  Rep.  307,  and  note;  Penmylveuiia 
Co,  ▼.  Plait,  47  Ohio  8t  366.  See  note  to  Marinea  ▼.  OoblO,  17  Am.  St. 
Rep.  24;  note  to  Oraham  v.  Thompton,  29  Am.  St  Rep.  42;  extended  note  to 
O^feff  V.  O^Raley,  57  Am.  Rep.  432;  note  to  Brown  t.  Bowen,  86  Am.  Dea 
414.  Bat  however  well  oalcolated  the  coodnot  of  one  may  bo  to  tnfiaence 
the  condact  of  another,  no  eetoppd  oaa  arise  unleaa  he  who  allegei  it  wee 
thereby  indaoed  to  aet  and  did  act:  Tower  ▼.  Hadam,  84  Me.  86;  Koemg* 
hnm  ▼.  Sherwood,  79  Tex.  508;  /rsfo  v.  Em.  76  Tex.  164;  ModtUii  v.  Xomt- 
effr  K^  Co..  66  Miae.  25S. 


BlIokwbll  V.  Ltnohburg  and  Durham  R  K  Go. 

[lU  NOBXB  Cabolwa,  15L) 

FAAoncB— Submission  ot  lasra^DiaoRRioN  ov  Ooubt.  — When  any 
•pecifio  view  of  the  law,  arieing  ont  of  the  testimony,  may  be  presented 
to  the  jury  through  the  medium  of  pertinent  instructions  upon  the  issues 
submitted,  the  court  may  properly  refuse  to  submit  additional  issues. 

Eminent  Domain  —  Damages  bt  Blastdhi. — The  prudent  nse  of  blasting 
to  remove  hard  material  in  constructing  a  railway  ia  always  deemed  to 
have  been  in  contemplation  when  the  damage  was  assessed  for  the  right 
as  a  necessary  incident  to  the  privilege;  but  when  damage  done  to  the 
owner  of  land  adjacent  to  that  within  the  condemned  boundary  results 
from  managing  or  handling  explosive  material  carelessly  or  unskiUfnllyp 
or  from  the  unnecessary  use  of  such  as  is  so  powerful  that  the  injury 
might  be  expected  to  follow  as  a  natural  or  probable  oonsequenoi^  Hit 
oorporation  is  answerable  therefor  in  a  new  action. 
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Damaqms  from  BLAffmro-^Dirrr  to  oitb  Koncn  ov  Danger. — Whts 
contraotori  angftged  in  bloating  apoa  a  raUroad  right  of  way,  by  habil> 
Rally  giTing  warning  of  approaching  danger  from  a  blast  indnoo  an 
adjacent  land  owner  to  aot  upon  the  idea  that  the  nanal  signal  will  bo 
given  at  tho  aoouatomed  time,  the  failare  to  giro  snch  signal  will  sabjeet 
the  oontractors  to  liability  in  damages  for  an  injury  inflicted  on  «acli 
owner,  who  pats  himself  in  danger  by  being  miiiled  by  snch  failare. 

Damagbs  FROM  BLAmno  ON  RAILROAD  RiOBT  OF  Wat.— The  privilege 
of  throwing  stones  or  other  material  two  hnndred  yards  and  beyond  tho 
right  of  way  by  means  of  blasting  in  constmcting  a  railway,  so  as  to  en« 
danger  the  Uree  of  owners  of  adjacent  lands  and  of  members  of  their 
familiee  when  engaged  in  their  domestic  duties  on  their  premises,  does 
not  pass  with  the  right  of  way  as  a  necessary  incident^  and  if  snch  per* 
sons  are  thns  injured  through  the  negligence  of  tho  parties  engaged  in 
the  construction  work  the  latter  are  liable  in  damages. 

Damaors  from  Blartino  —  DuTT  TO  Protiot  Adjaorht  Owners.  —When 
a  contractor  engaged  in  the  construction  of  a  railway  knows,  or  by  the 
exercise  of  reasonable  diligence  could  know,  that  stones  thrown  out  by 
his  blasting  had  been  falling  on  or  around  the  premises  of  an  owner  ad- 
jacent to  the  right  of  way  so  as  to  imperil  the  safety  of  the  latter  or  his 
family,  while  engaged  in  ordinary  domestic  duties,  it  is  the  duty  of  tho 
contractor  to  cover  his  blasts,  or  if  this  is  impracticable,  to  give  actual 
warning  to  those  placed  in  peril  by  the  ezploeion.  A  failure  to  perform 
this  doty  renders  him  liable  for  injury  inflicted  thereby,  unless  the  neg* 
ligent  oondnct  of  the  injured  party  was  the  proximate  oanse  of  the  aoci* 
dent 

Blastino— Duty  to  Protsot  Persons  Placed  in  Danger.— Persons  us- 
ing a  powerful  explosive  in  blasting  are  charged  with  knowledge  of  any 
fact  in  reference  to  its  actual  effect,  that  they  could  by  reasonable  dili-' 
genoe  have  ascertained.  They  are  also  charged  with  the  duty  to  adopt 
soma  means  to  protect  persons  placed  in  danger  by  the  explosion  of  such 
blasts,  and  a  failure  to  perform  this  duty  is  negligence  for  which  they 
are  liable  in  damages* 

Kegugemoe  nr  Blasting — Dott  of  Person  in  Peril.  — When  a  person 
is  placed  in  peril  through  tho  negligence  of  another  in  exploding  a  blast, 
he  need  only  make  an  effort  to  protect  himself,  and  if  ho  makes  a  mis* 
take  and  errs  in  judgment  in  seeking  safety^  he  cannot  be  said  to  be 
guilty  of  negligence.  * 

Action  to  recover  damages  for  the  death  of  a  person  hj 
blasting  in  the  construction  of  the  defendant's  railway.  Moor* 
man  &  Co.,  the  defendant's  contractors,  while  engaged  in  con- 
structing the  said  roadbed  exploded  a  blast,  about  two  hun- 
dred yards  from  the  residence  of  the  deceased  adjacent  to  the 
right  of  waji  which  threw  a  stone  and  killed  him  while  en- 
gaged in  domestic  duties  on  his  premises.  Judgment  against 
Moorman  &  Co.  only,  and  they  appeal.  Other  facts  are  stated 
in  the  opinion. 

/.  W.. Graham,  W.  A.  Guthrie,  and  V.  8.  Bryani  for  th«  ap 
pellants. 

/•  Parker,  for  the  respondeuL 


AvBRT,  J.  The  d^ndant  does  not  contend  that  any  spo- 
eifio  new  of  the  law,  arising  eat  of  the  testimony,  could  not  be 
fRBSented  to  the  jury  thioagh  tiie  aeediuaa  q£  perUaeat  lostrao- 
tionB  apon  the  lesoe  submitted.  Thie  beitig  the  te^t  of  the 
qpoestion  whether  the  Judge  below  kept  within  the  bounds  of  bis 
discretioBary  po«Fer  when  he  refused  to  add  the  issue  suggestedv 
ihe  flrat  ejM^>iion  is  nanilestly  aot  well  ibuaded:  McAdoo  ▼• 
RUkmtmd  $$€.  R.  R.  Os.,  105  N.  C.  151;  Emers  v.  Sakigh  etc. 
R.  R.  Co.,  102  N.  C.  2W;  1 1  Am.  Bt  Rep.  7«7;  Meredith  ▼.  Crat^ 
lerrjf  Coal  and  Iron  Co.^  99  IS.  C.  576;  Boyer  y.  Teayue,  106 
If.  G.  633;  19  Ajb.  St  Bep.  547.  This  oourt  has,  moreover,  re- 
peatedly held  that  in  oaeee  lite  that  at  bar  it  is  noi  om  mrrot 
to  submit  a  single  issue  iuTolring  the  question  whether  the 
Injury  was  caused  by  the  defendant's  negligence  with  an  in- 
f  uiry  as  to  dai&agesi  though  it  has  been  suggested  that  by 
flsodifyimg  that  and  adding  oae,  and  ia  seme  cases  two  others, 
a  jury  might  be  made  tooompiehend  their  dutymore  eiearly: 
Scott  y.  Wilmington  etc  R.  R.  Co.,  96  N.  C.  428;  McAdoo  y. 
Richmond  4le.  &  R.  Co.,  105  N.  a  151;  Denmark  ¥.  AOantic 
ttcKR.  C^  107  tf.  <3. 185;  BroiwM  ▼.  Mmiitm^  lOS  N.  C. 
150;  Bottomi  y.  Seaboard  etc.  R.  R.  Co.,  109  N.  C.  72. 

Excavating  by  blasting  is  one  of  the  approved  methods  of 
constructing  a  railway,  and  the  prudent  use  of  such  an  agency 
ia  reoKmfig  hafd  material  is  always  deeoaed  to  have  been  in 
contemplation  when  the  damage  was  assessed  for  the  itghi-of- 
way,  as  a  necessary  incident  to  the  privilege;  but  where 
damage  is  done  to  the  land  of  the  owner  adjacent  to  that 
within  the  ooBdemned  boundary,  if  it  result  from  managing 
or  faandling  exploeiye  nsaterial  carelessly,  cr  QaakillftiUy,  or 
from  the  unnecessary  use  sf  such  as  is  so  ix>werful  that  the 
injury  might  be  expected  to  follow  as  a  natural  or  probable 
consequence,  the  corporation  is  aaewerablein  a  new  action:  1 
Wood's  Railway  Law,  634,  and  note;  Sahin  v.  Vermont  MC.R.R. 
Co.,  25  Vt.  868;  St.  Ptter  T.  Denitm,  68  V.  Y.  416;  17  Am. 
Rep.  258;  Bellinger  y.  New  York  He.  R.  R.  Co.,  tS  K.  Y.  47] 
Loiee  y.  Buchcmnn,  61  N.  Y.  478;  10  Am.  Rep.  828-;  Heeg  ▼• 
lAeht,  80  N.  Y.  579^  86  Am.  Rep.  854;  CF.  B.  &  L.  R'y  Co.  t. 
Saglee,  9  Col.  544;  Hunter  y«  Farren,  127  Mass.  481;  84  Am. 
Rep.  423;  Dodge  t.  Commi89imer$f  8  Met  880;  2  Shearman  and 
Redfield  on  Negligence,  sec.  717.  Where  there  is  testimony 
tsading  to  show  that  injuries  dmeito  the  adjacent  land,  or  the 
buildings  on  it,  were  due  to  the  use  of  unsafe  or  unneooBsatiif 
yiolent  explosive  material,  or  were  caused  by  the  careless 
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aaaagomttsA  of  the  materiaLi  ia  commoa  vm^  and  alsa  ooor 
tiadiotocj  ewicUoca,  it  is  for  the  jury  to  find  the  ia^a  ufoa 
vhioh  tibA  queatioQ  of  aeg^ififnoa  d^^aada  Wbare  a  hamaa 
baiag  ia  killed  oc  injured  at  hia  dwelliag  ea  hie  awn  land  bj 
»  blaet  oa  the  rig^bt  of  way,  coodaianed  out  of  the  aanie  traeti 
in.  addition  to  paaaiog  upoa  the  quaetiona  wbather  pro|^r 
BU&terial  wu  ueed  and  handled  with  skill,  the  taetimoay  maj 
make  it  maierial  for  the  juvjpta  datermioe  whalber  the  aginta 
of  the  corporation  bad  been  accuetoned  to  give  the  injared 
party  a  signal  before  igniting  the  powder,  and,  if  so^  whether 
BSfih  notice  waa  given  bafiore  the  explosion  which  cau09d  the 
injar;:  HinkU  v.  Richmond  «<«.  &.S.Ca^  109  N.  C.  473;  26 
Jlol.  Bt  Rep.  581;  2  Wood>  Railway  Law,  1313,  and  noU  8; 
Symny  t.  Old  C§lony^  etc.  R.  R.  C%^  10  Alien,  368;  87  Am. 
Dea  644;  Nmion.  ▼»  N4w.  York  eta.  R.  R.  C(h,29  N*  Y.  383; 
Sptncar  v.  Illinois  etc,  R.  R.  Co.,  29  Iowa,  65;  Lcmgan  t.  Rail* 
ready  3  Am.  and  Eug.  Railroad  Ca8ea,35&  Where  a  corpora* 
tinn,  by  habitmally  giving  some  warning  of  approaching  dan* 
g^r,  whether  from  passing  traina  or  expected  explosions, 
induces  the  pabUo  to  act  upon  the  idea  that  the  usual  signal 
will  be  given  at  the  accustomed  time,  the  failure  to  meet  this 
just  and  natural  expeotation,  which  has  arisen  from  observe^ 
tion  of  the  custom  of  the  company's  agents,  will  subject  the 
corporation  to  liability  for  an  injury  inflicted  en  one  who 
p!Kta  hiaasrif  in  danger  becauae  he  is  misled  by  such  omission: 
HinkU  V.  Ru^wumd  etc  R.  R.  Oc,  109  N.  C.  473;  26  Am.  St 
Rep.  581;  2  Wood's  Railway  Law,  1313,  and  note  3.  Indeed, 
the  deciffion  of  the  court  of  appeals  of  New  York  imposed 
upon  the  corporation,  in  cases  like  that  at  bar,  the  duty  of 
either  adopting  some  means  for  preveivting  projectiles  from 
being  thrown  so  as  to  subject  a  person  to  danger  in  his  own 
house  or  yajpd,  or  of  giving  him  personal  and  timely  notice  so 
that  he  may  eaca.pe:  St.  PcUr  v.  D^nison^  58  N.  Y.  416;  17 
Am.  Rep.  258.  The  application  of  tive  prineiple  that  we  have 
stated  to  the  facts  of  this  case,  will  enable  us  without  diifi* 
oelty  to  ddspese  of  most  of  the  exceptions  relied  on  and  set 
eat  in  the  formal  aesignment  of  error. 

We  do  not  think  that  the  privilege  of  throwing  stones 
fiMeu|^  the  air  two  hniudred  or  mere  yards  and  beyond  the 
right  of  way,  so  as  to  endanger  the  lives  of  the  owners  of  adi* 
j»a&oi»  lai&d  and  of  the  members  of  their  families,  when  eugaged 
in  their  domestic  duties  in  and  around  their  dwelling-housei 
with  the  right  of  way  ae  as  a  neeessary  incident  to  the 
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tment  ^  In  determining  what  is  the  duty,  the  failoro  in 
whleh  constitutes  negligence,  regard  is  to  be  had  to  the  growth 
of  science  and  the  improvements  in  the  arts  which  take  pIa4M 
from  generation  to  generation,  and  many  acts  or  omissions 
are  now  evidence  of  carelessness  which  a  few  years  ago  would 
not  have  been  culpable  at  all,  as  many  acts  are  now  consistent 
with  great  care  and  skill  which  in  a  few  years  will  be  consid- 
ered the  height  of  imprudence  **:  1  Shearman  and  Sedfield 
on  Negligence,  sea  12.  The  supreme  court  of  Michigan  held, 
where  one  was  passing  along  a  public  road  and  was  injured 
by  a  blast  in  a  mine  on  land  adjacent  to  the  road,  it  was  negli- 
gence in  the  owner  not  to  cover  the  mine  so  as  to  protect  trav- 
elers from  missiles  thrown  up  by  the  explosive  material: 
Beauehamp  v.  Saginaw  Min.  Co.^  60  Mich.  163;  45  Am.  Bepu 
80.  The  defendants  introduced  as  a  witness  an  acknowledged 
expert  (one  Oleves),  who  was  a  civil  engineer.  He  testified 
that  on  ordinary  railroad  work  in  the  country,  and  remote 
from  dwellings,  it  was  not  customary  to  cover  blasts,  but  when 
blasting  was  done  near  a  city  or  a  dwelling-house,  that  a  cov- 
ering could  be  made  of  green  hides  or  timber  so  ks  to  break 
the  force  of  the  projectiles  or  prevent  their  going  so  far  as  to 
subject  persons  passing  along  the  streets  or  in  their  own  yards 
or  houses  to  danger.  There  was  evidence  tending  to  show 
that  stones  had  been  thrown  into  the  intestate's  yard  by  pre- 
vious blasts  at  the  same  place,  and  that  the  plaintiff,  his  wifci 
having  received  warning,  had  been  compelled  to  gather  her 
children  to  the  house  to  get  them  out  of  danger.  If  the  de- 
fendant or  his  employees  did  not  know  that  the  missiles  had 
been  thrown  to  such  a  distance,  they  ought,  in  the  exercise  of 
ordinary  care,  to  have  known  it  if  they  were  subjecting  the 
intestate  and  his  family  to  danger,  and  to  have  taken  proper 
precaution  to  guard  against  it.  Indeed,  their  own  testimony 
tended  to  show  such  knowledge,  since  some  of  defendant's 
witnesses  testified  to  having  given,  or  heard  warning  given  by 
others,  to  intestate's  family  by  calling  out  ''Fire."  At  any 
rate,  persons  using  such  an  inflammable  and  powerful  instru« 
mentality  are  charged  with  knowledge  of  any  fact  in  reference 
to  its  actual  effect  that  they  could  by  reasonable  diligence 
have  ascertained.  Knowing,  then,  that  previous  blasts  had 
endangered  the  persons  of  intestate,  his  wife  and  children,  if 
the  explosion  occurred  in  a  shaft  or  in  a  deep  cut  so  situated 
that  covering  could  be  easily  constructed  out  of  timbers  or 
hides  so  as  to  protect  intestate  against  the  danger,  it  was  the 
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duty  of  the  defendant  to  have  provided  snob  structure.  If  it 
was  not  practioable  at  any  eost  reasonably  commensurate 
iritb  the  natnre  of  the  work  to  prevent  the  projectiles  from 
being  thrown  into  intestate's  yard,  then  it  was  incumbent  on 
defendant  to  see  that  intestate  and  his  family  had  actual  and 
timely  notice  of  impending  danger  before  igniting  the  fuse. 
The  supreme  court  of  Massachusetts  held  that  where  a  con- 
tractor (like  Moorman  A  Ca  in  this  case)  caused  stones  to  be 
thrown,  by  blasting,  upon  a  building  in  process  of  construc- 
tion, he  was  liable  to  respond  in  damages  not  only  for  the  in* 
jury  done  to  the  building  by  the  falling  stones,  but  for  loss  of 
time  of  the  workman  in  putting  it  up,  when,  in  consequence 
of  actual  notice,  they  went  into  a  place  of  safety  till  the  dan- 
ger was  over:  Hunter  ▼•  Farren^  127  Mass.  481;  84  Am.  Repw 
423. 

We  concur  with  the  judge  below  in  the  opinion  that  if  the 
defendant  contractor,  or  his  agent  in  charge  of  the  work,  knew, 
or  could  by  reasonable  diligence  have  known,  that  the  stones 
thrown  out  by  his  blasts  had  been  falling  on  or  around  the 
dwelling  of  intestate  so  as  to  imperil  the  safety  of  the  family 
engaged  in  their  ordinary  household  work,  it  was  his  duty  to 
have  protected  them  by  constructing  a  covering,  if  his  work 
was  in  such  a  depression  that  he  could  erect  barriers  at  rea- 
sonable cost,  and  thereby  obviate  the  danger;  but  if  the  costs 
of  such  coverings  would  have  been  so  great  as  to  consume  all 
or  more  than  all  of  the  profit  he  would  otherwise  have  derived 
from  performing  his  work  under  the  contract,  we  think  that 
in  any  event  he  could  not  escape  the  duty  devolving  upon 
him  so  soon  as  he  had  knowledge,  or  ought  to  have  known,  of 
the  danger,  of  giving  actual  warning  to  those  who  were  in 
peril.  When  it  was  shown  that  the  family  of  the  intestate 
were  exposed  to  such  danger  from  the  blast,  and  that  defend- 
ants, in  the  exercise  of  reasonable  diligence,  ought  to  have 
known  that  fact,  it  was  incumbent  on  them,  if  they  would 
relieve  themselves  from  responsibility,  to  show  that  they  had 
provided  the  covering  or  given  the  warning,  or  that  the  negli- 
gent conduct  of  plaiuti£f 's  intestate  was  the  proximate  cause 
of  the  injury. 

As  the  judge  below  left  the  liability  of  the  defendant  de- 
pendent upon  actual  knowledge  of  the  danger,  before  the  duty 
of  constructing  a  covering  or  giving  warning  would  arise,  the 
defendant  has  no  reason  to  complain  of  the  legal  propositions 
laid  down  by  him.    Nor  can  he  assign  as  error  the  fact  that  the 


792    Bi^OKWKUs  «•  Lymcbbo^q  sra  &.  ii.  Co,    [N.  CaroUBa, 

Judge  Mnbodiecl  in  his  eharge,  at  an  abatraei  propoaitioay  what 
k  koomu  aa  the  '*  rule  of  the  prudent  man,"  in  reeponae  to  and 
in  oooiplianee  with  a  requeet  eontained  in  both  dauaofy  Uireo 
and  nine,  of  hie  prayer  for  InBtructiona,  espeeiall  j  wheai  in  spe- 
cific inetruetiona  given  afterwarde,  he  correctly  applied  the  law 
of  negligence  and  oontributory  negligence  to  the  lacta  of  this 
case  as  a  guide  to  the  jury  in  their  deUberationa.    If  the  plain- 
tifiTe  intestate  had  remained  in  hia  yard,  or  at  his  well  when  be 
was  engaged  in  hia  ordinary  work,  instead  of  going  behind  the 
oorner  of  the  house,  the  negligence  of  the  defendant,  which,  on- 
der  instruction  of  the  court,  was  to  be  considered  as  a  cause  of 
injury  only  on  condition  of  his  failure  to  erect  a  covering,  if 
practicable,  or  at  all  events  to  give  warning  of  the  danger,  would 
have  been  the  proximate  caude  of  the  injury.    The  jury  were 
instructed  in  effect  that  they  should  respond  ''No"  to  the  issue 
involving  defendant's  negligence,  unless  they  found  he  had 
failed  in  his  duty  aa  to  erecting  a  covering  or  giving  warning, 
and  if  they  so  responded  to  that  issue,  it  would  be  unnecessary 
to  consider  the  other  issues,  so  that  they  could  not  reach  the 
eecond  issue  till  they  had  found  that  *'  plaintifiTs  intestate  was 
killed  by  the  wrongful  act  or  negligence  of  Moorman  &  Co^ 
evinced  in  the  omission,  when  it  was  practicable  to  do  so,  at 
reasonable  cost,  to  erect  a  covering  or  to  give  timely  notice." 
There  was  conflicting  evidence  aa  to  the  giving  of  actual  warn- 
ing as  the  intestate's  wife  testified  that  *'  nobody  hallooed  at 
all,"  while  two  of  the  defendant's  witnesses  testified  as  to  no- 
tice.    Contradictory  statements,  if  made  by  her,  went  to  the 
jury  as  bearing  upon  her  credibility,  of  which  they  were  the 
sole  judges.    After  finding  that  the  defendant  was  in  fault  in 
not  giving  timely  notice  or  failing  to  construct  a  covering,  the 
intestate  would  not  be  culpable  if  he  remained  in  the  open 
yard  without  warning.    So  we  &il  to  see  how,  after  passing 
upon  the  first  issue,  it  was  material  to  consider  whether  the 
intestate  took  refuge  behind  the  house  or  not;  but  the  jury 
evidently  reached  the  conclusion  that  he  did,  and  that  it  was 
a  safe  place.    We  do  not  think  that  intestate  was  bound  to 
find  an  absolutely  safe  place.    He,  at  moat,  was  expected  in 
the  hurry  of  the  moment  and  when  in  peril,  brought  about  by 
defendant's  negligence,  to  have  made  an  efibrt  to  protect  him- 
self, and  like  a  passenger  who  errs  in  judgment  in  seeking 
safety  in  case  of  derailment  of  a  train,  he  was  not  culpable  if 
he  made  a  mistake:  2  Wood's  Railway  Law,  llil,  1146,  notes. 
If  the  judge  left  questions  to  the  jury  that  were  not  properly 
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within  their  pravinoo^  the  defoodaat  oan  assign  ii  m  enor 
only  on  condition  that  he  shows  that  he  was  thereby  injured, 
and  that  he  cannot  do  in  this  case. 

The  mle  for  detNrmininip  the  aioouAt  of  damages  in  which 
be  mentiane  the  net  earnings,  with  healthy  habits,  etc.,  as  fao* 
tors  ilk  making  the  ertimate,  was  not  erroneoue*  as  far  ae  ii 
wenty  and  there  was  no  such  feilwre  to  oomplj  with  the  re-> 
qneste  as  to  fiiroish  gteond  ior  complaink 

It  was  not  error  to  gtiMaamiinkary  of  the  cetttentioaa  oa 
bctii  sides;  nenr  was  it  error  te  mention  the  fact  of  killing  ae 
tbe  point  of  departure  m  ennmerating  plaintiff's  eontentioni 
and  in  giTia^  a  summary  ef  the  testimony  relied  oa  by  him: 
State  Y.  B&ffU,  104  N.  C.  800. 

Upoa  a  Tiew  ef  all  the  excq»tioBe  relied  eo,  we  think  that 
Onre  wae  do  error  of  which  the  defendaot  oould  justly  com* 
plaio. 

No  error,  ^_^^ 

Naouonraa— Ivjvsy  CUvHn>  bt  BLAsnvet  8«0  Kkp^  t.  DonaUt  4 
Wash.  i3&i  31  Ain.  St  Ra^  9.16,  and  note  with  the  casea  diaonaaiag  the  aub* 
Jeot  oolleoted;  SL  PeUr  r,  Dtrmon,  53  N.  Y.  416;  17  Am.  Rep.  258»  and  ex- 
tended note  in  which  the  duty  to  gire  notice  of  a  bhwt  ia  diaousaed.  8oe  ahe 
otended  aofta  to  Bmjf  t.  €oIU€$  CfK^  51  Am.  Daow  883. 


Bbowit  V.  Postal  Tblbqbaph  Compant. 

|in  tfoKm  CABouvii,  m.) 

TwLftamAVH  OoicriHnB—  Vom  ReouLaTioer  as  to  Rwsativo  Mi 

A  ali^^^latiaa  aoniainad  in  a  form  need  by  a  telegraph  oompanj  in  ita 
bnaineaa  operatiana  to  the  effect  that  it  will  not  be  responsible  in  dam* 
ages  for  mistakea  or  delays  in  transmitting  nnrepeated  messages,  ia  Toid 
aa  against  public  policy,  and  the  further  stipulation  that  the  oampany 
will  ba  tiaUs  only  ia  •  fimitod  amonaft  for  anch  mutakaa  or  delays  in 
leapeeft  to  repeated  aneasagee,  ia  roid  for  the  same  reason. 

TXLiaiUPH  GOMPAHIES  — DAMAeiS  FOR  KaOLIGBNGC  IN  FaIUNO  TO  TRANS- 
MIT OR  Drlivrr  Propkrlt.  ^  When  a  contract  to  transmit  and  de- 
liver a  telegrapfafc  message  exists,  a  failure  to  perfotm  tba  undertakiBg 
ia  eitkar  exaoaaUa  or  ncgligea^  withefut  regard  te  may  degraa  of  oegli^ 
ganoa*  and  if  negUgenti  tiM  party  injured  ia  entitled  to  daaagea,  not 
acootding  to  the  degree  of  negligence,  1»nt  in  proportion  to  hia  injury, 
nnlesa  it  is  a  caae  in  which  punitive  damages  may  be  allowed. 

TELEOnAn    G6MFA5IES  ^POWXS    TO    STtPPLATa    AGAIN 8T   LlABILmr    lOB 

]fRBLmKO&  —  Tba  rale  that  no  one  oon  provide  by  eontract  againal 
liability  for  DagUgenoe  in  aay  degredt  appliea  aa  well  to  telegraph  eeni* 
panieo  aa  to  other  corpocationa  and  persona. 
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/.  Fl  and  A.  W.  Orahamf  for  the  appellanti. 
John  DeverettXf  Jr^  for  the  respondent. 

MacRab,  J.  The  plaintiffs  were  damaged  by*  the  negli* 
gence  of  defendant's  agent  in  substituting  the  words  '*  forty* 
seven "  in  the  message  as  delivered  for  **  twenty-seven ''  in 
the  message  sent,  by  reason  whereof  the  plaintiffs'  tobacoo' 
was  sold  for  a  price  less  than  it  woald  otherwise  have  bronghi 
on  the  market  The  message  was  written  on  the  blank  fur- 
nished by  the  Western  Union  Telegraph  Company,  with  the- 
well  known  stipulation  upon  it  that  the  company  would  not 
be  liable  for  damages  caused  by  mistakes  or  delays,  unlesa 
repeated.  This  message  was  delivered  to  and  sent  by  tho 
agent  of  the  defendant,  the  Postal  Telegraph  Company;  but 
we  prefer  to  treat  the  question  presented  as  if  there  were  but 
a  single  and  controlling  point  involved,  and  to  this  we  addresa 
ourselves. 

It  was  not  ordered  by  the  sender  to  be  repeated,  and  waa 
therefore  what  is  known  as  an  unrepeated  message.     Upon 
the  admissions  in  the  pleadings,  and  the  verdict  in  response 
to  the  issues  fixing  the  value  of  the  tobacco  at  the  time  of  the 
sale,  the  plaintiffs  moved  for  judgment  in  their  favor  for  tba 
difference  between  the  sum  actually  received  by  them  and 
the  value  of  the  tobacco.    His  honor,  in  accordance  with  tho 
decision  in  Lassiter  v.  Western  Union  Tel.  Co.^  89  N.  C.  834,. 
denied  the  plaintiffs'  demand,  and  signed  judgment  in  favor 
of  the  plaintiffs  for  the  sum  paid  by  the  sender  to  the  defend* 
ant  for  the  transmission  of  the  message.    The  plaintiffs  ap- 
pealed, and  this  brings  up  again  the  question  whether  the- 
stipulation  upon  the  back  of  the  blank,  and  made  part  of  the 
contract,  as  before  referred  to,  is  valid  and  binding  upon  the 
parties. 

It  was  held  by  a  divided  court  in  Lasriter  v.  Weetem  Union 
Tel,  Co,^  89  N.  G.  334,  that  a  stipulation  contained  in  a  form 
used  by  a  telegraph  company  in  its  business  operations,  to 
the  effect  that  it  will  not  be  responsible  for  mistakes  in  trans- 
mitting unrepeated  messages,  is  a  reasonable  one,  and  will  be 
enforced  by  the  courts.  Xassiter's  was  the  first  case  which 
came  before  this  court  involving  a  construction  of  the  said 
stipulation  and  its  effects  upon  the  rights  and  liabilities  of 
the  parties  thereto.  This  court,  recognizing  the  persuasive 
authority  of  the  courts  of  last  resort  in  other  states,  adopted ' 
the  views  expressed  in  a  majority  of  the  cases  which  had 
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been  deddedi  although  eren  than  there  were  very  respectable 
aothoritiee  to  the  contrary.  Since  this  decision  was  made, 
there  has  been  much  discussion,  and  many  and  conflicting 
adjudications  upon  the  same  question  have  been  made  in 
other  courts;  and  we  are  induced  to  review  the  opinion  here- 
tofore announced  hj  this  court. 

It  was  early  held  that  telegraph  companies  were  not  com- 
mon carrierSi  and  therefore  not  insurers,  but  that  there  was 
an  analogy  between  the  duties  and  responsibilities  of  these 
transmitters,  for  reward,  of  messages,  and  those  of  carriers  of 
goods  for  hire,  and  that  the  former  were,  like  the  latter,  held 
to  a  high  degree  of  diligence  in  the  conduct  of  their  business: 
Thompson  on  Blectricity,  sec.  137,  and  note. 

When  the  art  of  telegraphy  was  yet  in  its  infancy,  when  its 
operators  were  untrained,  its  appliances  crude,  and  its  efforts 
tentative,  it  would  have  been  unreasonable  to  require  that 
skill  which  would  be  demanded  in  a  more  advanced  stage 
when,  with  practiced  operators  and  perfected  machines,  the 
system  had  become  an  indispensable  part  of  the  business  of 
the  world. 

The  condition  printed  as  a  part  of  the  contract  upon  the 
back  of  the  blank  upon  which  messages  were  written,  that  to 
ward  against  mistakes  and  delays  the  sender  of  a  message 
should  order  it  repeated  at  an  additional  charge  of  one  half 
the  regular  rates,  was  considered  not  so  much  a  stipulation 
against  negligence,  as  a  reasonable  precaution  in  order  to 
procure  accuracy  in  the  transmission  of  messages  by  means 
of  the  electric  current  It  was  then  that  by  the  fancied  anal« 
ogy  between  this  system  and  the  business  of  the  common 
carrier  the  courts  came  to  use  the  terms  which  had  been  used 
with  regard  to  the  latter,  and  to  hold  that  the  telegraph  com- 
panies might,  on  account  of  the  novelty  of  their  operation, 
provide  against  negligence  on  the  part  of  their  employees,  or 
by  reason  of  imperfections  in  their  instruments,  by  means  of 
which  negligence  or  imperfections  mistakes  and  delays  were 
permitted  to  occur  in  the  transmission  of  messages.  The 
then  recognized  distinction  between  what  was  called  gross 
and  ordinary  or  slight  negligence  was  invoked,  and  it  was 
held  that  while  for  ordinary  or  slight  negligence  they  would 
not  be  responsible,  yet  they  would  be  held  to  account  for  gross 
or  willful  negligence. 

But  negligence  is  the  failure  to  exercise  that  care  which, 
under  the  circumstances  of  the  case,  a  prudent  man  ought  to 
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web  Tbare  om  be  no  degrees  io  negligenoe  in  Ihie  aia4taib 
la  ftecerlainaog  wint  damegee  maj  be  Airw^d  againei  eae 
for  injury  bj  reaeoa  of  negltgenea^  the  queBtwn  wfaeiber  i% 
was  gross  or  ordinary  wnj  ceUrmiae  as  to  paniiiTO  <v  ccne* 
pensatory  damages;  or  irhece  the  doctrine  of  eotnparatm 
negligence  is  recognized,  it  may  be  necessary  to  distingfiisk 
between  degrees;  bol  wkere  there  is  a  contract  to  traasmit  a 
message  for  leward,  a  fiaiiare  to  perforaa  the  ondertakiiig  is 
either  excusable  or  negligent;  if  negligent,  the  party  injumd 
thereby  is  entitled  to  his  damages,  not  acoording  to  the  degree 
of  aegiigenoe  at  all,  but  in  proportion  to  his  in^ary,  wnlese  it 
be  a  case  in  which  pomtiira  daoMge  is  allowed.  If^  on  a» 
count  of  an  electrical  disturbanoe  in  the  atmosphere,  a  mes- 
sage oonld  not  be  sent,  so  that  there  was  delay,  or  it  coald 
not  be  but  iraper&ctly  eent,  so  that  words  were  dropped,  or  ff 
from  any  other  cauae,  not  to  be  provided  against  with  the  a^ 
pliances  afforded  by  science  and  by  a  reasonable  foresight, 
there  waa  a  failure  to  comply  with  the  contract,  these  were 
mattore  provided  for  by  law,  and  not  neocasary  to  be  stipu- 
lated against  in  the  contract. 

The  old  principle  that  one  cannot  provide  by  contract 
against  liability  for  ne^igence,  applies  to  erery  species  and 
degree  of  negligence  or  tort:  Cooley  on  Torts,  687*  In  LcBuiUr 
▼.  Western  Umon  Tel.  Co.,  89  S.  C.  334,  this  exemption  from 
liability  *Ms  not  extended  to  acto  of  omission  involving  gross 
negligence,  but  is  confined  to  such  as  are  incident  to  the  se^• 
vioe,  and  which  may  occur  when  there  is  but  alight  colpability 
in  its  officers  and  employees.'* 

In  Pegmrn  v.  WeeUm  Uni§n  TeL  Co,,  97  N.  C.  ^7,  it  is  said 
that  the  stipulation  on  the  back  of  the  blanks  restraining  lia* 
bility  for  unrepeated  messages  where  the  cona  plaint  is  not  a 
mistake  in  the  message,  bet  for  delay  or  failure  in  delivery,  is 
unreasonable  and  void.  In  Cannon  y,  WewUm  Uniam  3VI.  Csl| 
100  N.  C.  300,  6  Am.  St  Rep.  590,  the  doctrine  in  Lasriter's 
ease  is  affirmed,  but  the  language  of  the  opinion  in  WeUerm 
Union  Tel.  Co.  v.  Hcdl^  124  U.  S.  444,  ia  quoted  with  approval: 
**  Of  cou.^ae  where  the  negligence  of  the  telegraph  company 
consists,  not  in  delaying  the  transmission  of  the  message,  but 
in  transmitting  a  message  erroneously,  so  as  to  mislead  U«« 
party  to  whom  it  is  addressed,  and  on  the  failh  of  whieh  he 
acts  in  the  purchase  or  sale  of  property,  the  actual  loas,  based 
upon  changes  in  market  valus^  are  ck»rly  within  the  rule  for 
estimating  damages.'' 
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In  nmnp9on  r.  WesUm  Unhn  3Vf.  Oo.^  107  W.  C.  449,  r^ 
aesserting  Vkni  thh  Btipulatlan,  as  far  bb  delay  if  eoneernod,  is 
ymdy «  dovAt  is  intimated  as  to  its  validity  at  ail,  and  it  k 
plainly  said  fhongh  not  necessary  to  be  declared  in  the  de- 
cision npon  the  point  involved  in  that  case,  "'ThcT  more  locent 
cases,  fonndod  open  the  more  thorough  investigation  and 
^oQght  given  to  the  subject,  nre  to  the  effect  that  any  stipo- 
laiion  restricting  the  liability  of  the  telegraph  company  for 
vegKgeT>ee,«ven  as  to  mistakes  in  transmission,  is  void."  We 
refer  to  the  cases  from  other  states  cited  in  the  opinion  just 
referred  to:  CSWisT.  Western  Union  Tel  <7e.,«l  Vt.  461;  16 
Am.  St.  Rep.  917;  Ayer  v.  Wti^em  Unitm  Td.  Cb.,  79  Me.  493; 
1  Am.  Bt.  Rep.  86S. 

Wo  hare  oome  to  the  condnsion,  after  a  natnral  hesitation, 
to  overrule  a  decision  of  a  majority  of  this  court  announced 
hy  the  former  Tery  learned  chief  juBtioe,  that  the  true  princi- 
ple is  that  telegraph  companies  are  corporations  orected  for 
the  public  benefit,  ondowed  with  special  privileges,  such  as 
the  right  of  eminent  domain,  performing  the  most  important 
functions  of  commerce,  and  in  cases  where  celerity  and  dis- 
patch are  necessary,  taking  the  place  of  the  postal  service, 
ihat  at  least  ordinary  skill  and  diligence  are  required  of  them^ 
And  that  publlo  policy  forbids  they  sEould  be  protected  from 
iiahility  for  d«DMige  by  reason  ef  any  degree  of  negligence: 
Qrnj  on  Communications  by  Telegraph,  Bee.  46,  and  cases 
there  cited;  Thompson  on  Electricity,  sees.  235,  236,  and 
iiote. 

As  tbe  aii  of  telegraphy  has  now  attained  soch  high  effi- 
ciency there  is  less  reason  why  any  role  of  safeguard  to  the 
public  interest  should  be  relaxed. 

Tbe  principles  of  the  law  are  always  the  same,  but  they 
Mctend  their  grasp  and  take  in  the  i^ecesfiity  for  those  new 
things  which  the  advance  in  scienoe  and  azt  provide  for  the 
poblie  safety  and  convenience,  and  require  them  to  be  used. 
The  increasing  number  of  higher  courts,  boA  state  and  fed- 
eral, witli  their  ever  accumulating  decisions,  render  it  im- 
yraeiieaUe  thai  we  should  cite  many  of  the  authorities  bearing 
■pon  the  fmbjeet  we  have  under  consideration.  Most  of  them 
mre  referred  to  in  Gray's  Communication  by  Telegraph,  c.  5; 
ISiompBon  on  Electricity,  co.  6  and  8;  2  Harris  on  Damages 
by  Corporations,  sec.  869  et  eeq. 

There  is  an  additional  proviso  in  the  printed  endorsement 
upon  the  telegraphic  message  blank  to  that  which  we  have 
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just  ooDsidared:  ^*Nor  for  mistakes  or  delays  in  the  trans* 
mission  or  delivery,  or  for  non-delivery  of  any  repeated  mea* 
sage,  beyond  fifty  times  the  snm  received  for  sending  the 
same,  unless  specially  insured/'  The  reasons  which  have 
brought  us 'to  the  conclusion  that  the  condition  we  have 
already  considered  is  void  will  apply  with  equal  force  to  the 
one  now  presented.  ^'  The  precept  of  public  policy  which,  on 
the  ground  of  the  inequality  of  the  parties,  the  compulsion  of 
the  employer  and  the  duties  of  a  telegraph  company  to- 
wards the  public,  dictates  the  invalidity  of  a  stipulation 
limiting  the  liability  of  a  telegraph  company  to  nothing 
beyond  the  price  paid  for  transmission,  must  equally  deny 
validity  to  a  stipulation  limiting  the  liability  of  a  telegraph 
company  to  fifty  times  that  price'':  Gray  on  Communication 
by  Telegraph,  sec.  51. 

There  is  error.  Upon  the  admissions  and  the  verdict  judg* 
ment  should  be  rendered  in  favor  of  the  plaintiffs  and  against 
the  defendant  for  the  sum  claimed  in  the  judgment  presented 
by  them  as  set  out  in  the  record. 

Judgment  reversed. 


Tblkoraph  CoifPAHns—  Rbqulatioks  as  to  Ripkatdto  Mbsagis.  —  A 
•iipaUtlon  in  the  printed  blanks  used  by  a  telegraph  oompany  ezempttng  it 
from  liability  for  iti  negligence  in  the  transmission  of  nnrepeated  meesagei 
beyond  the  prioe  of  tending  the  lame  ia  nnreasonable  and  rmd  at  against 
publio  polioy:  000$  v.  WeiUm  UnhM  T^  Oik.  61  Vt.  461;  15  Am.  St.  Rep. 
917,  and  note;  note  to  Pepper  r,  TeUgraph  Co.,  10  Am.  St  Rep.  711;  Weti* 
em  Union  TeL  Co.  t.  CraO,  3S  Kan.  679;  6  Am.  St  Rep.  795,  and  note;  Ayer 
?.  Wedem  Onkm  Tel  Oo,,  79  Me.  498;  1  Am.  St.  Rep.  353,  and  note.  The 
contrary  doctrine  seema  to  prevail  In  the  following  eaaes:  WeaUm  Union  TA 
Co,  T.  Stevenion,  128  Pa.  St.  442;  15  Am.  St  Rep.  687;  Tohin  t.  Wedem 
Onion  TeL  Co.,  146  Pa.  St  875;  28  Am,  St  Rep.  802.  If  the  importonoe  of 
a  message'  does  not  appear  on  its  face,  in  the  absence  of  gross  and  inexons* 
able  neglect  on  the  part  of  the  company,  it  will  not  be  liable  for  an  error  in 
transmission  where  the  message  is  nnrepeated:  Clofifion  v.  Watem  Unkm  TtL 
Co.,  100  N.  a  800;  6  Am.  St  Rep.  59a 

TkLSGRAPH  GoMPANISS^PoWUt  TO  STIPULATI  AGADin   LUBILRT  lOR 

Nkolioknob.  —  A  telegraph  company  cannot  by  any  contract  not  fair,  Jost, 
and  reasonable,  if  at  all,  limit  its  liability  for  damages  cansed  by  its  negli* 
gence  in  the  transmission  of  messages:  Pepper  v.  Tdegrapk  Co.,  87  Tenn. 
554;  10  Am.  St  Rep.  699,  and  particnlarly  note  in  which  the  osses  are  col- 
lected; note  to  Wettem  Onion  TeL  Co.  r.  Mu^ford,  10  Am.  St  Rep.  634| 
Harhnesa  r.  Western  Onion  TeL  Co.,  73  Iowa»  190;  5  Am.  St  Rep.  672;  and 
noU;  SnM  v.  Western  Union  TeL  Co.,  83  Ky.  104;  4  Am.  St  Rep.  190^  and 
note.  8m  also  PearioZ?  V.  If otem  CTiOm  rdL  Ob.,  124  N.  T.  256;  21  Am.  at 
Rep,  661^  and  note. 
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Pll  K<nBH  OlBOUVA,  288.] 

JvBiSDKTnoH^TiCT  ov.  «Th«  aggrog»ta  lam  demaiidad  la  good  fbdtli  !■ 
the  test  of  jnriediotioii,  though  made  np  of  iereral  oaneat  of  aotion. 

JuBiSDionoH—  Whbm  hot  Oosmi.  — When  the  ram  demanded  in  good 
iaith  ia  redaoed  under  the  juriadiotional  limit  by  failoro  of  proof  or  hf 
auataiaiDg  a  demurrer  to  any  part  thereof,  or  to  aome  of  the  oauaea  oif 
action,  the  jurisdiotion  Is  not  thereby  ousted  unleaa  there  ii  a  misjoinder 
af  parties.  If  there  is  simply  a  misjoinder  of  causes  of  action  the  court 
should  order  the  action  divided,  and  not  dismissed. 

PliiAiniro  AND  PfiAonoJi  —  Duorxtion  ov  Couvr.  ^  The  court  has  a  rights 
ess  mero  moiu,  to  direct  that  the  pleadings  shall  be  made  more  explioit^ 
as  that  all  of  a  will  instead  of  one  clause  thereof  shall  be  stated. 

WiLLB — OoHSTRUOTioM  07  Clausji  im.  ^  A  clause  in  a  will  stating  that  **  my 
mother  is  to  hare  $150  out  of  my  estate  annually  as  long  as  she  lires, 
and  that  she  remain  with  my  wife  during  the  remainder  of  her  life," 
imposes  no  charge  upon  the  testator's  estate  for  the  board  of  his  mother. 

Action  against  Marj  F.  Goode,  administratrix,  to  recover 
an  annuity  of  $150  charged  against  her  testator's  estate,  and 
also  to  recover  the  further  sum  of  $359.46,  the  value  o*f  board 
which  she  refused  to  furnish  and  for  which  it  was  alleged  she 
was  liable  under  the  following  clause  of  her  testator's  will  set 
out  in  the  complaint:  '^My  mother,  Letitia  Edwards,  is  to 
have  $160  out  of  my  estate  annually  as  long  as  she  lives,  and 
that  she  remain  with  my  wife,  Mary  F.  Parker,  during  the 
remainder  of  her  life.''  Judgment  for  the  defendant,  and  the 
plaintiff  appealed. 

W.  W.  Peebles  and  Son^  for  the  appellant 
B.  B.  PeebleSy  for  the  respondent. 

Clabk,  J.  It  is  the  sum  demanded  in  good  faith  which  is 
the  test  of  jurisdiction:  Const.,  Art  IV.,  sec.  27;  The  Code,  sec. 
884.  Though  there  may  be  several  causes  of  action,  each  of 
which  ia  for  less  than  two  hundred  dollars,  if  the  aggregate 
demand  ia  for  more  than  two  hundred  dollars,  the  superior 
court  has  jurisdiction  whenever  the  causes  of  action  are  such 
as  can  be  joined  in  the  same  action:  State  v.  Boberte^  108 
N.  C.  174;  Moore  v.  Nowell,  94  N.  C.  265;  Estee's  Code  Plead- 
ing,  seo.  1609. 

Should  the  sum  demanded  be  reduced  under  two  hundred 
dollars  by  failure  of  proof,  or  by  sustaining  a  demurrer  to  any 
part  thereof,  or  to  some  of  the  causes  of  action,  the  jurisdic« 
tioQ  would  not  thereby  be  ousted:  Usry  v.  Suit^  91  N.  C.  406, 
414;  Brickell  y.  Bell^  84  N.  C.  82,  except  when  the  sum  de- 
manded is  BO  palpably  in  bad  faith  as  to  amount  to  a  fraud 
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on  the  jurisdiction:  Wiuman  ▼•  WitherotOy  90  N.  C.  140;  or 
where  there  is  a  mi^oinder  of  partieet  Mitchell  y.  MiteheU^  96 
N.  G.  14.  If  there  ib  eimplj  a  misjoinder  of  caases  of  action, 
the  judge  should  order  the  action  divided,  not  diaakiaaed:  The 
Code,  aec  273;  Strea  v.  Tuck,  84  N.  G.  605;  Finch  y.  Bmher- 
mOe,  86  N.  O.  206;  Hodfm  t.  Wibmbngtm  eU.R.IL09.,  105 
N,  C.  170. 

In  the  present  case  there  are  two  cansea  of  action  aHeged 
against  the  defendant  as  adniniatratrix  &  t.  a.,  one  of  $359.46, 
and  anothor  of  $150,  both  bearing  interest  from  datea  Mi  out 
Both  are  alleged  specifieallj  in  the  complaint  as  liabilities  to 
be  aatlsfied  *'  out  of  the  estate  ^  of  the  testator.  There  was 
on  the  face  of  the  complaint  no  miajoindef  of  partieBi  and 
there  waa  orror  in  diamisaing  the  action. 

If  the  conrt  below  waa  correct  in  holding  that  the  first 
oause  of  action  waa  not  a  Talid  charge  agaiaat  tiha  estate, 
and  ahooid  more  properlj  have  been  aoed  for  against  tfae 
defendant  personallj,  atill  that  wonld  not  make  it  a  ease  of 
misjoioder.  There  would  be  simplj  a  failure  aa  to  a  part  of 
plaintiflf'a  demand. 

It  may  be  there  waa  de&ctiFS  pleading  in  atiempting  to  ob- 
tain the  conatrnction  of  a  will  with  ao  small  a  part  thereof  aet 
out.  In  SQch  eases  much  often  depends  upon  tibe  context,  and 
all  the  will,  of  at  least  all  material  parts,  ahould  be  appended 
to  the  complaint  as  an  exhibit,  unless  set  out  in  the  body  of 
the  complaint.  It  is  probably  a  ease  where  the  court  below 
ex  mero  motu  should  have  directed  the  pleadings  to  be  made 
more  explicit  under  the  Code,  see.  261:  Turner  y.  CuthreU^ 
94  N.  C.  239;  McKinnon  v.  MelntoA,  93  N.  G.  89;  Buie  v. 
jBreim,  104  N.  C.  386. 

As  it  may  avoid  the  naoeeaity  of  another  appeal,  we  will 
aay,  however,  that  if  the  only  elanse  of  the  will  bearing  upon 
the  subject  is  section  4,  which  ia  aet  out  in  the  complaint,  we 
oooeur  with  his  honor  below  that  there  was  no  chaige  im- 
posed  by  the  will  upon  the  testator's  estate  br  the  board  ol 
his  mother.  Whether  the  wife,  by  taking  benefit  under  tbo 
will,  has  taken  it  cum  onere^  so  as  to  be  chargeable  indiridn- 
ally  with  the  mother's  board,  is  a  question  not  material  in 
this  action. 

The  judgment  of  dismisiial  muEt  be  set  aside,  and  the  case 
remanded  to  the  superior  court,  that  the  complaint  may  bo 
reformed  in  accordance  with  this  opinion. 
Reversed. 


Sept  1892.]  TiNSLEY  v.  Hobkin^  801 


SvmmuonoVp  Amovht.  —  Ua  aakul  ftuoool  in  auutrcrtwy  determinM 
lh«  Joriidietiim  orer  the  oanset  Kmdle  t.  Siddam,  181  IncL  597;  t/^tofS  t. 
Tomi  qfSuilhan,  130  Ind.  574.  Aa  ftction  majr  be  maintained  in  the  cirooit 
or  county  eoart  on  several  notei^  the  aggregate  amount  of  which  ezeeeda 
tbe  earn  neoeeiary  to  giro  aooh  eoarte  Juried iction,  although  the  amount  of 
eaoh  note  it  inenffioMnt  to  oonfer  juriidietien:  NoMhriUe  Bank  t.  JJemlereoii, 
5Terg.  lOif  S8  Am.  Deik  267|  Menxteoded  note  to  iVsv  t.  MMiVf  21  Am. 
St.  Re^  617. 

JmusDiOTiov  HOT  OusTiD,  WHUT.  —  A  case  should  not  be  dismissed  for 
want  of  jurisdiction  where  an  action  in  OMaumpiU  on  the  common  counts  is  in 
good  faith  bronght  in  the  connty  court,  the  plaintiff  beliering  that  he  had  a 
valid  claim  for  two  hundred  dollars,  bnt  an  error  in  one  of  his  bills  is  di»> 
covered  which  redaoee  his  claim  below  that  amount:  SeoU  T.  Moort^  41  Vt^ 
205;  98  Am.  Deo.  681.  and  note. 


TiNSLBY   V.    HoSKINa 

[Ul  NOVCR  OABOLnfA,  MOl] 

Kjmotiablb  iKSTBOMnKTS  — >  CoffFS  Of  CoLLECfnoN.  —  A  stipulation  in  a  note 
that  In  case  it  is  collected  by  "  legal  process,  tbe  usual  collection  fee  shall 
be  due  and  payable  therewith,"  is  contrary  to  public  policy,  and  void. 

X.  M.  ScoHj  for  the  appellant. 

/.  A.  Barrinyery  for  the  respondent.. 

Shepherd,  G.  J.  The  defendant  executed  to  the  plaintiff 
a  promissory  note  for  the  sum  of  $146.35,  payable  on  the  Ist 
of  July,  1889,  "with  legal  interest  from  maturity,"  and  it  was 
stipulated  therein  '*  that  in  case  this  note  is  collected  by  legal 
process,  the  usual  collectioo  fee  shall  be  due  and  payable 
therewith." 

Tbe  sole  question  presented  for  review  is  whether  such  a 
stipulation  is  valid  and  enforceable.  The  point  has  never 
been  passed  upon  hy  this  court,  and  there  is  some  conflict  of 
judicial  decisions  upon  the  subject  in  other  states.  We  think, 
however,  that  the  ruling  of  his  honor  is  sustained  hy  the 
better  reasoning,  as  well  as  by  a  decided  preponderance  of  au- 
thority. In  Merchants*  Nat.  Bank  v.  Sevier j  14  Fed.  Rep.  662;^ 
it  is  declared  that "  such  a  provision  is  a  stipulation  for  a 
penalty  or  forfeiture,  tends  to  the  oppression  of  the  debtor  and 
to  encourage  litigation,  is  a  cover  for  usury,  is  without  any 
valid  consideration  to  support  it,  contrary  to  public  policyi 
and  void."  To  the  same  effect  are  the  cases  of  Myer  v.  Hari^ 
40  Mich.  617;  29  Am.  Rep.  553;  Toole  v.  Stephen^  4  Leigh, 
581;  Boozer  Y.  Anderson^  42  Ark.  167;  Shelton  v.  Gill^  11  Ohiot 
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417;  MaHin  ▼.  Tru8iee$  eU.,  18  Ohio,  250;  Dow  y.  Updike,  11 
Neb,  95. 

In  Bulloch  y.  Taylor,  89  Mich.  137,  83  Am.  Rep.  856,  Jus- 
tice Cooley  uses  the  following  rerj  forcible  langaage:  '*A 
stipulation  for  such  a  penalty,  we  think,  mast  be  held  yoid. 
It  is  opposed  to  the  policy  of  our  laws  concerning  attorney's 
fees,  and  it  is  susceptible  of  being  made  the  instrument  of  the 
most  grieyoQS  wrong  and  oppression.  It  would  be  idle  to 
limit  interest  to  a  certain  rate,  if  under  another  name  forfeit- 
ure may  be  imposed  to  an  amount  without  limit  The  proyi- 
eion  in  those  notes  is  aa  much  yoid  as  if  it  would  baye  been, 
had  it  called  the  sum  unpaid  by  its  true  name  of  forfeiture  or 
penalty." 

In  Witherspoon  y.  Mussdman^  14  Bush.  214;  29  Am.  Rep. 
404,  the  agreement  was  to  pay  a  reasonable  attorney's  fee  in 
the  event  of  the  note  being  '*  collected  by  suit."  The  court 
placed  its  refusal  to  enforce  such  contracts  upon  the  ground 
that  *'  they  are  not  only  in  the  nature  of  penalties,  but  that 
they  are  contrary  to  public  policy  and  tend  to  encourage  liti« 
gation." 

A  discriminating  writer  in  the  American  Law  Review  (No. 
14,  page  858)  remarks:  **  It  seems  to  us  to  be  more  consistent 
with  public  policy  to  consider  such  agreements  as  absolutely 
void.  They  can  readily  be  used  to  cover  usurious  agreements, 
and  excessive  exactions  may  be  under  the  guise  of  an  attor* 
ney's  fee." 

Mr.  Daniel,  in  his  work  on  Negotiable  Instruments  (vol.  1, 
sec.  62a),  expresses  the  opinion  that,  *' unless  there  be  some 
statute  under  which  such  stipulations  are  permissive,  it  cer- 
tainly tends  to  the  oppression  of  debtors  to  sanction  their 
incorporation  in  commercial  instruments,  and  they  are,  there- 
fore, against  the  policy  of  the  law,  and  void." 

In  consideration  of  the  foregoing  authorities,  and  in  view 
of  the  serious  evils  that  may  result  from  such  an  innovation, 
we  are  of  the  opinion  that  stipulations  like  the  one  now  sued 
upon,  when  incorporated  into  obligations  of  this  particular 
character,  are  against  public  policy  and  therefore  invalid. 

Judgment  affirmed. 

MacRab,  J.,  dissents. 

NKGOTIABUi  iNSTRUmif T8— StiPVIATIOMS  DT  AS  VO  FSM  lOB  OOLLHOnUI. 

A  •tipnlatioii  in  a  bill  of  exchange  that  the  parties  will  imj  aU  attorney's 
fees  in  ease  of  a  suit  on  the  paper,  entitles  the  holder  to  reoorer  for  Baob 
fees  in  an  action  to  enforce  the  payment  of  the  biUs  Bank  v.  Fnqua^  II  Hont, 
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\;  28  Am.  St.  Rep.  461,  and  note;  but  in  FirH  Kai,  Bank  T.  BoibcoA,  94 

OaL  96;  28  Am.  St.  Rep.  94,  it  was  held  that  taoh  a  stipalation  would 

render  a  negotiable  note  payable  to  order  non^negotiable;  and  aee  note  to 

ttiia  case  in  which  the  anthorities  are  eollected.    See  alao  extended  note  t« 

WUktnfooik  T.  Mmmiman.  29  Am.  Rep.  406b 


Frbnoh  V.  Mutual  Rbsbrvb  Fund  Lifb  Ass*n« 

(m  NOBTB  CABOUMA,  S9L] 

Lm  IxsumARCB— CoHSTBUonoN  Of  CoKDinov  nr  Poliot.  —  When  one 
who  haa  hia  life  insured  allowa  hie  policy  to  lapee  and  the  inanrance 
eompany  reinstates  him  by  accepting  payment.of  back  dnes  npon  oon* 
dition  that  he  is  of  "temperate  habits,  in  good  health  then  and  for 
twelrsr  months  past,  and  free  from  all  disease,  infirmity,  or  weakness  **} 
a  slight  and  temporary  illness  within  the  year  previons  to  his  rein- 
statement, which  does  not  render  him  nninsnrable  and  from  which  he 
has  entirely  reoorered  at  the  time  of  his  reinstatementi  does  not  riolate 
snch  condition  nor  Titiate  his  insurance. 

Action  on  a  policy  of  life  insuranoe.  Daval  French  in- 
eared  his  life  in  favor  of  the  plaintiff.  He  allowed  his  policy 
to  lapse  for  non-payment  of  dues,  but  was  reinstated  by  the 
defendant  association  upon  the  payment  of  back  dues,  and 
upon  condition:  '*  1.  That  said  member  is  now  living  and  of 
temperate  habits,  and  is  now,  and  has  been  during  the  past 
twelve  months  in  continuous  good  health  and  free  from  all 
disease,  infirmity  or  weakness;  otherwise  said  payment  and 
this  receipt  and  said  policy  shall  be  null  and  void,  and  the 
sum  paid  hereon  shall  be  subject  to  the  order  of  the  within 
named  person,  2.  The  receipt  and  the  acceptance  of  the 
within  [sum  by  the  association  shall  not  be  held  to  waive 
forfeiture  or  expiration  of  membership,  or  to  reinstate  mem- 
bership, or  to  create  any  liability  on  the  part  of  the  associa- 
tion under  said  policy,  except  upon  fulfillment  of  the  first 
condition  of  this  receipt."  While  the  policy  was  lapsed  and 
before  the  receipt  for  reinstatement  was  given  the  assured  had 
been  slightly  unwell  but  had  entirely  recovered.  He  died 
about  six  months  after  such  receipt  was  given.  The  defend- 
ant association  maintained  that  such  illness  was  in  violation 
of  the  condition  in  the  receipt  and  vitiated  the  policy. 

Judgment  for  the  plaintiff  and  defendant  appealed. 

/o&n  W.  HinBdaUj  for  the  appellant 
Tkamoi  W,  Strange^  for  the  respondent. 
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Clabk,  J.  We  think  the  instruction  of  his  honor  was  cor- 
rect The  reasonable  construction  to  be  put  upon  the  agree- 
ment of  the  partiee,  as  expressed  in  the  conditioaa  printed 
upon  the  reinstatement  receipt,  was  not  that  anj  illness, 
however  slight  or  insignificant,  within  the  preceding  twelve 
months,  should  vitiate  the  reinstatement.  It  could  mean  no 
more  than  that  if  there  had  been  such  illness  or  impairment 
of  health  that  the  assured  would  not  have  been  received  if  he 
had  been  an  original  applicant  for  insurance,  the  reinstate- 
ment was  void.  The  company  could  not  have  intended  to  put 
itself  in  a  better  condition,  or  the  defendant  in  a  worse  one, 
than  that.  Had  the  policy  been  maintained  in  force,  impair- 
ment of  health  would  not  give  the  company  a  right  to  cancel 
it;  aa  it  had  lapsed,  the  company  in  effect  says  to  the  assured 
that  it  will  reinstate  him  upon  payment  of  unpaid  dnea,  pro- 
vided he  is  in  unimpaired  health  and  would  be  insurable  as  a 
new  risk.  The  language  of  the  condition  is,  if  the  assured  is 
of  temperate  habits,  and  is  now  and  '*  has  been  during  the 
past  twelve  months  in  continuous  good  health  and  free  from 
all  disease,  infirmity,  or  weakness/'  The  issue  presents  the 
question,  if  there  had  been  a  compliance  with  that  condition. 
The  court  below  told  the  jury  that  if  the  assured,  during  the 
twelve  months  prior  to  the  reinstatement,  had  suffered  no 
illness  **  except  of  a  temporary  nature  and  not  severe  in  its 
character,  which  did  not  render  him  uninsurable,  which  indi- 
cated no  vice  in  his  constitution,  and  from  which  he  had  en- 
tirely recovered  at  the  time  of  making  the  payment,"  this  was 
a  compliance  with  the  condition  'of  the  receipt.  The  jury 
found  the  fact  so  to  be.  Upon  such  finding  the  plaintiff 
should  be  entitled  to  recover  the  amount  due  by  the  terms  of 
the  policy  of  insurance.  The  simple  question  is  as  to  the 
construction  to  be  placed  upon  the  condition.  No  aid  can  be 
drawn  from  decisions  in  cases  more  or  less  similar  in  other 
states.  Certainly  a  slight  illness  did  not  come  within  the 
terms  quoted.  The  line  must  be  drawn  somewhere.  We 
think  that  indicated  in  the  charge  a  just  one. 

No  error. 

MacRab,  J.,  dissents. 

Insubakos— Lm— Brbaob  or  WABaAimr  or  CtooD  HaALm— Wvat 
son  HOT  Akovkt  TOb — The  term  "eoiind  healthv**  when  need  in  qneetions 
in  applications  for  life  ininimnee,  meane  a  state  of  health  free  from  any 
disease  or  ailment  that  afiEeots  the  geaeral  soundness  of  the  system  seriooslj^ 
and  not  a  temporary  indisposition  which  does  not  tend  to  weaken  or  under* 
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nun*  the  constiiatioa  ol  the  aasnred:  Brown  t.  MetrapolUan  Z4/0  fns.  Co.,  65 
Mioh.  308;  8  Aoi.  St.  Rep.  894;  Banerqft  ▼.  Home  Ben,  Ase^n,  120  N.  T.  14; 
sxtended  note  to  JIfaine  Ben.  Ass*n  t.  Parks,  10  Am.  8t  Rep.  242;  defining 
good  health;  extended  note  to  Ooniinsniai  lAf^  inB.  Co,  ▼.  Tung,  8  Am.  St. 
Rep.  634,  diecowing  the  invmlidity  of  life  iasnranoe  policies  owing  to  the 
existenoe  of  disease  affeoting  the  applicant 


Atlantic  Express  Company  v.  Wilmington  and 
Wbldon  Railroad  Company, 

[HI  .NOSTH  (Ubolzma,  468.] 

Oasktibs — Rkgitlation  ov  Frbiohts  AMD  Fares —  Cunstitutioval  Law. 
The  legislature  has  authority  to  delegate  power  to  a  commission  to  pro- 
Tide  reasonable  mles  and  regulations  in  respect  to  fixing  reasonable 
freight  and  passenger  tariffs  bj  railroads  and  other  oommon  carriers,  to 
prevent  unjust  disoriminations  and  preferencei,  and  to  regulate  other 
matters  pertaining  to  transportation  within  the  state,  subject  to  the 
right  of  appeal  to  the  courts. 

OoHSTirunoii  AL  Law  —  Railroad  Ck>uMi8sioir — Judicial  PowsRa  of.  —  A 
statute  creating  a  railroad  commission,  with  power  to  prescribe  rules  for 
the  regulation  of  freights  and  fares  within  the  state,  may  confer  judicial 
powers  upon  it  and  define  its  jurisdiction  so  long  as  such  jurisdiction  is 
inferior  to  that  of  the  supreme  court;  nor  is  the  statute  void  for  failing 
to  provide  in  detail  methods  of  procedure.  Such  details  may  be  sup- 
plied by  the  commission  nnder  the  inherent  power  of  every  court  of 
record  to  make  such  rules,  not  inconsistent  with  law,  as  are  necessary  to 
the  exercise  of  the  powers  conferred. 

Ck>K8TITUnOMAL    LaW  —  RaILROAD    Ck>MSiI3SI0N  —  ENVORORIfE^T    OF    PsN* 

ALTT  POR  ViOLATioir  07  RuLKS.  —  A  Statute  giiring  power  to  a  railroad 
eoramitsion  to  prescribe  rules  and  regulations  as  to  freights  and  fares, 
and  providing  that  upon  the  failure  of  any  railroad  company  to  make 
fnll  recompense  for  a  violation  thereof,  the  commission  may  proceed  in 
the  courts  after  notice  to  enforce  the  penalties  prescribed  for  a  violation 
of  such  rules,  is  valid,  although  it  fails  to  provide  in  detail  the  method 
of  procedure. 
Baiuuudb  —  DiBOBiMnrATiOK  BrrwiBH  Sxprbss  Oom paniis.  —  A  railroad 
oompany  cannot  be  compelled  to  furnish  express  facilities  to  a  special 
express  company  to  conduct  an  express  business  over  its  road  the  same 
as  it  provides  for  itself  or  affords  to  some  special  express  oompany,  when 
it  affords  express  facilities  for  all  matter  offered,  has  not  held  itself  out 
ae  a  common  carrier  of  express  oompanies,  and  is  not  oompelled  by  spe« 
cial  statute.  In  snch  case  its  refusal  to  carry  a  special  express  company 
over  its  road  is  not  a  violation  of  a  railroad  commission's  rule  that  "  no 
railroad  company  shall,  by  reason  of  any  contract  with  any  express  or 
other  oompany,  decline  or  refuse  to  act  as  a  oommon  odrrier  to  transport 
any  artkslei  proper  to  be  transported  by  the  train  for  whioh  it  is  offered.** 

0.  H.  Ouion  and  W.  W.  Clarky  for  the  plaintiff. 

A.  W.  Haywood  and  F.  H.  Busbee^  for  the  respoDdent 


806     Atlantio  Expbxss  Co.  v.  Bailboad  Co.    [N.  Carolina^ 

Shephbbd,  C.  J.    Although  we  are  of  the  opinion,  for  the 
reasons  hereinafter  stated,  that  the  particular  relief  asked  for 
in  this  proceeding  is  not  authorized  by  the  provisioQB  of  what 
is  known  as  the  *^  railroad  commission  act/'  still  we  do  not 
feel  at  liberty  to  ignore  the  important  question  of  jurisdiction 
suggested  in  the  answers  of  the  defendants  and  the  arguments 
of  counsel.    The  question  is  a  serious  one,  and  inyolves  in  a 
great  measure  the  efficiency  of  the  legislation  designed  for  the 
"  supervision  "  of  railroad  companies  and  other  common  car- 
riers in  respect  to  the  fixing  of  reasonable  freight  and  passen- 
ger  tariffs,  the  prevention  of  unjust  discriminations  and  pref* 
erences,  and   the  regulation  of  other  matters  pertaining  to 
transportation  within  the  state  in  which  the  public  is  deeply 
interested.    That  the  legislature  has  the  authority  to  provide 
reasonable  rules  and  regulations  for  the  effectuating  of  such 
purposes,  is  too  well  settled  to  admit  of  discussion:  Durham 
etc.  /?.  R.  Co.  V.  Richmond  etc.  R,  R.  Co.,  104  N.  C.  673;  Chir 
cago  etc.  R.  R.  Co.  v.  Iowa,  94  U.  S.  155;  Railroad  Co.  v.  Rich" 
mondy  19  Wall.  584;  and  it  is  equally  well  settled  that  in 
delegating  such  authority  to  a  commission  it  does  not  tran« 
scend  its  constitutional  powers:  Stone  v.  Farmet^e  etc.  Trust 
Co.^  116  U.  S.  807;  19  Am.  &  Eng.  Ency.  of  Laws,  686,  and 
the  numerous  authorities  cited  in  the  notes.    '*  The  difference 
between  the  power  to  pass  a  law  and  the  power  to  adopt  rules 
and  regulations  to  carry  into  effect  a  law  already  passed  is 
apparent  and  great,  and  this  we  understand  to  be  the  distinc- 
tion recognized  strikingly  by  all  the  courts  as  the  true  rule  in 
determining  whether  or  not  in  such  cases  a  legislative  power 
is  granted.    The  former  would  be  unconstitutional,  whilst  the 
latter  would  not:  Georgia  R.  R.  etc.  Co.  v.  Smith,  70  Ga.  694. 

A  careful  scrutiny  of  the  act  of  assembly  constituting  a 
'^ railroad  commission"  (Acts  1891,  c.  320)  fails  to  disclose 
a  purpose  to  confer  upon  tHat  body  anything  in  the  nature  of 
legislative  power.  The  act,  among  other  things,  denounces 
excessive  charges,  unjust  discriminations,  and  preferences  as 
unlawful,  and  invests  the  commission  with  authority  to  "mak« 
such  just  and  reasonable  rules  and  regulations  as  may  be  ne- 
cessary for  preventing"  the  same,  the  reasonableness  and 
legality  of  such  rules  and  regulations  being  reviewable  by  the 
courts.  This  power,  as  we  have  just  seen,  may  be  delegated 
to  a  commission,  and  any  objection  on  that  ground  is  there- 
fore untenable. 

It  is  insisted,  however,  that  the  commission  has  no  jurisdic* 
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tion  to  entertain  and  pass  upon  complaints  made  in  respect 
to  the  violation  of  the  provisions  of  section  4,  and  perhaps 
other  sections  of  said  act  That  section  declares  that  all  un- 
jast  discriminations  and  preferences  shall  be  unlawful,  and  it 
is  urged  that  the  only  remedy  provided  against  its  infraction  is 
by  indictment*  to  be  prosecuted  in  a  court  of  competent  juris- 
diction. It  is  very  plain  to  us  that  the  contention  is  without 
foundation,  as  in  section  6  the  authority  of  the  commission  to 
make  rules  and  regulations  for  the  prevention  of  these  very 
acts  is  expressly  conferred.  The  subjects  embraced  in  section 
4  are  perhaps  the  most  important  that  are  confided  to  the  reg- 
ulation of  the  commission,  and  without  reference  to  the  plain 
language  of  the  act,  it  is  hardly  to  be  supposed  that  the  legis- 
lature intended  to  insert  therein  a  merely  penal  provision 
entirely  independent  of  and  unconnected  with  the  duties  im- 
posed  upon  that  body. 

Neither  is  there  any  force  in  the  argument  that  the  legisla* 
ture  cannot  confer  judicial  powers  upon  the  commission,  as 
the  constitution  (article  4,  section  2)  expressly  authorizes  the 
establishment  of  such  courts  inferior  to  the  supreme  court  as 
the  legislature  may  deem  proper;  and  it  is  to  be  observed  that 
the  commission  has  been  '*  created  and  constituted  a  court  of 
record,"  with  all  the  ^*  powers  and  jurisdiction  of  a  court  of 
general  jurisdiction  as  to  all  subjects  embraced  in  the  act 
creating"  the  same:  Acts  1891,  c.  498. 

Whether  a  court,  having  no  power  to  enforce  its  judgments, 
fulfills  the  definition  of  a  court  of  record  and  of  general  juris- 
diction, is  unnecessary  to  be  considered.  It  is  sufficient  to 
say  that  the  legislature  has  the  authority  to  establish  courts 
inferior  to  the  supreme  court,  and  to  ''allot  and  distribute" 
its  jurisdiction  ''as  it  may  deem  proper":  Const.,  art.  4,  sec. 
12.  The  question,  then,  is  simply  whether  the  power  to  hear 
and  determine  complaints  of  this  character  has  been  con- 
ferred, and  this  is  easily  solved  by  a  perusal  of  section  10 
of  the  said  act,  which  is  as  follows:  "  That  if  any  railroad 
company  doing  business  in  this  state  by  its  agent  or  em- 
ployees shall  be  guilty  of  a  violation  of  the  rules  and  regula- 
tions provided  and  prescribed  by  said  commissioners,  and  if, 
after  due  notice  of  such  violation  given  to  the  principal  officer 
thereof,  .  •  •  •  ample  and  full  recompense  for  the  wrong  or 
injury  done  thereby  to  any  person  or  corporation,  as  may  be 
directed  by  said  commissioners,  shall  not  be  made  within 
thirty  days  from  the  time  of  such  notice,  such  company  shall 
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incur  a  penalty  for  each  offense  of  not  less  than  fifty  dollars 
nor  more  than  five  thousand  dollars,  to  be  fixed  by  the  judge 
of  the  court  in  which  such  action  shall  be  tried.  An  action  tat 
the  recovery  of  such  penalties  shall  lie  in  any  county  of  the 
state  where  such  violation  has  occurred  or  wrong  has  be^i 
perpetrated,  and  shall  be  in  the  name  of  the  state  of  North 
Carolina.  The  commissioners  shall  institute  such  action 
through  the  attorney-general  or  solicitor  oi  the  judicial  di»> 
trict  in  which  the  violation  has  occurred,"  etc. 

It  must  be  noted  that  the  present  proceeding  is  not  an  ao- 
tion  instituted  by  the  commissioners  for  the  enforcement  of 
penalties;  nor  is  it,  as  suggested,  an  ordinary  civil  action  for 
the  recovery  of  damages  as  is  provided  in  section  11  of  the 
act  It  is  brought  for  the  purpose  of  seeking  "  ample  and  full 
recompense''  for  the  alleged  ''wrong  and  injury"  done  the 
complainant.  The  act  looks  beyond  the  mere  infliction  of  a 
penalty  for  the  violation  of  a  rule  or  regulation,  and  evidently 
provides  for  specific  redress  in  the  premises.  This  redress  is 
to  be  '^directed  by  said  commissioners"  upon  due  notice  to 
the  party  complained  of,  and  it  is  difficult  to  understand  how 
the  proper  measure  of  relief  can  be  ascertained  except  by  ex- 
amination of  testimony.  The  necessary  conclusion,  therefore, 
must  be  that  the  commission  has  the  authority  to  hear  and 
determine  all  matters  that  are  embraced  within  that  part  of 
the  said  section  to  which  we  have  referred. 

No  summons  was  issued  in  the  present  proceeding,  as  in 
civil  actions,  but  upon  a  complaint  being  filed  the  defendants 
were  notified  to  ''satisfy  the  complaint  or  answer  the  same," 
within  thirty  days.  After  hearing  the  testimony,  the  com- 
mission declared,  in  effect,  that  the  rule  and  regulation  made 
pursuant  to  the  law  had  been  violated,  and  that  "ample  and 
full  recompense  "  should  be  made  by  providing  the  complain- 
ant with  the  facilities  mentioned  in  the  order.  It  is  insisted 
that,  as  no  procedure  is  provided,  the  commission  has  no 
authority  to  make  an  order  of  this  character.  It  is  true  that 
no  particular  rules  of  practice  are  prescribed,  but  the  power 
to  rehear  and  determine  upon  notice  is,  as  we  have  seen,  ex- 
pressly given,  and  all  necessary  means  are  provided  for  the 
conducting  of  any  inquiry  which  it  is  the  duty  of  the  com- 
mission to  make.  Provision  is  made  for  the  service  of  notices, 
the  attendance  of  witnesses,  and  the  punishment  of  contempts^ 
and  the  rules  of  evidmioe  are  declared  to  be  the  same  as  in 
eivil  actions.    It  is  also  provided  that  there  may  be  an  appeid 
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"as  in  other  cases  of  appeal"  from  *'all  decisions  or  deter* 
minations  arising  under  the  operation  or  enforcement "  of  the 
act.  We  cannot  hold  that,  with  all  of  these  facilities  provided 
by  law,  a  power  expressly  granted  to  hear  and  determine  is 
to  be  denied  because  the  particular  form  of  the  complaint,  or 
the  manner  in  which  the  proceeding  is  to  be  entitled,  or  some 
other  immaterial  matter  of  detail,  is  not  particularly  pre- 
scribed. Besides,  such  details  may  well  be  supplied  by  the 
commission  under  the  inherent  power  of  every  court  of  record 
to  make  such  rules,  not  inconsistent  with  the  law,  as  are  ne- 
cessary to  the  exercise  of  the  powers  conferred  upon  them: 
4  Am.  &  Eng.  Ency.  of  Law,  450,  and  cases  cited. 

It  must  be  admitted,  however,  that  in  many  respects  the 
act  is  singularly  obscure  and  confused.  It  bears  the  impress 
of  hasty  legislation,  and  seems  to  be  composed  of  parts  of 
other  acts  of  a  similar  character,  united  with  but  little  regard 
to  order  or  perspicuity.  Its  amendment,  in  many  particulars, 
may  well  be  considered  by  the  law-makers.  Among  its  de- 
fects we  find  the  strange  omission  of  any  provision  in  section 
10  as  to  the  effect  to  be  given  to  the  determination  of  the 
commissioners,  in  an  action  brought  in  the  superior  court  for 
the  enforcement  of  the  penalties  prescribed.  Whether,  in  the 
absence  of  an  appeal,  such  a  determination  is  conclusive,  or 
whether  it  simply  amounts  to  a  prima  facie  case,  are  questions 
left  in  very  great  doubt.  This,  however,  cannot  affect  the  right 
to  hear  and  determine  what  recompense  shall  be  made  to  an 
injured  party.  The  power  is  expressly  conferred,  and  it  is  the 
duty  of  the  commission  in  all  proper  cases  to  exercise  it.  The 
effect  of  such  a  determination,  when  brought  before  the  courts, 
is  quite  another  thing.  We  are,  therefore,  of  the  opinion  that 
the  commission  has  ample  authority  to  entertain  and  pass 
upon  complaints  for  a  violation  of  any  rule  or  regulation  re- 
pecting  the  matters  embraced  within  section  4  of  the  said  act 

2.  Having  disposed  of  the  question  of  jurisdiction,  we  will 
now  inquire  whether  the  present  complainant  is  entitled  to 
the  particular  relief  which  it  seeks  in  this  proceeding.  It 
must  be  borne  in  mind  in  considering  this  case  that  there  is 
DO  complaint  that  the  public  —  that  is,  the  demands  of  per- 
sons who  desire  to  ship  express  freight  —  are  not  fully  met 
and  supplied.  The  controversy  is  solely  between  the  respect- 
ive corporations,  and  the  real  question  is  not  whether  the 
defendant  railroad  companies  are  authorized  to  do  an  express 
business  for  tbemselTes,  nor  whether  they  must  carry  express 
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matter  for  the  public  on  their  passenger  trains,  in  the  imme- 
diate charge  of  some  person  specially  appointed  for  that  pur* 
pdse,  nor  whether  they  shall  carry  express  freight  for  the 
complainant  company  as  they  carry  like  freight  for  the  gen* 
eral  public,  but  whether  it  is  their  duty  to  furnish  the  com- 
plainant with  facilities  for  doing  an  express  business  upon 
their  roads,  the  same  in  all  respects  as  those  they  provide  for 
themselves,  or  afford  to  any  other  express  company.  That 
this  is  a  proper  statement  of  the  question  is  apparent  from 
the  application  of  the  complainant  and  the  findings  of  the 
commission.  It  distinctly  appears  that  the  complainant 
made  no  actual  tender  of  any  article  of  freight  to  be  trans- 
ported by  the  defendants,  but  that  it  demanded  '*  rates  and 
facilities  for  conducting  an  express  business  over  their  roads 
in  this  state,"  and  that  each  of  the  defendants  *'  should  fur- 
nish it  with  a  car  or  carriage  over  its  respective  lines,  and 
rates  of  transportation  as  well  within  as  without  the  limits 
of  the  state  for  the  shipment  of  goods  within  the  scope  of  its 
organization."  It  is  not  insisted  that  the  defendants  have 
ever  held  themselves  out  as  common  carriers  of  express  corn- 
panies;  '*  that  is  to  say,  as  common  carriers  of  common  car* 
riers"  (Express  Cases,  117  U.  S.  1);  and  the  chief  point  to  be 
determined  is  whether,  in  the  absence  of  such  a  usage,  the 
law  imposes  a  duty  of  that  character  upon  them.  It  is  con* 
tended  that  such  a  duty  is  imposed  by  the  following  provision 
of  section  4  of  the  act  constituting  the  commission:  '^That  it 
shall  be  unlawful  for  any  common  carrier,  subject  to  the  pro* 
visions  of  this  act,  to  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  person,  company, 
firm,  corporation,  or  locality,  or  any  particular  description  of 
traffic  in  any  respect  whatsoever,  or  to  subject  any  particular 
person,  company,  firm,  corporation,  or  locality,  or  any  par- 
ticular description  of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever." 

We  are  of  the  opinion  that  the  foregoing  provision  does  not 
change  or  enlarge  the  common^aw  duty  which  the  defendants 
owe  the  complainant.  That  constitutional  provisions  in  al- 
most  the  same  language  have  been  construed  but  as  declara- 
tory of  the  common  law  is  shown  by  various  authorities. 

The  constitution  of  Colorado  declares  '*  that  all  individuals, 
associations,  etc.,  shall  have  equal  rights  to  have  persons  and 
property  transported  over  any  railroad  in  this  state,  and  no 
undue  or  unreasonable  discrimination  shall  be  made  in  charges 
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or  facilities  for  transportation  of  freight  or  passengers  within 
the  state.'' 

The  constitution  of  Kansas  provides  ^  that  no  discrimina- 
tion in  charges  or  facilities  in  transportation  shall  be  made 
between  transportation  companies  and  individuals,  and  no 
railroad  company  shall  make  any  discrimination  or  preference 
in  furnishing  cars  or  motive  power." 

The  constitution  of  Arkansas  provides  ^'  that  all  individ« 
uals  and  corporations  shall  have  equal  rights  to  have  persons 
and  property  transported  over  railroads,  •  .  •  •  and  no  un« 
due  or  unreasonable  discrimination  shall  be  made  in  charges 
or  facilities  in  transportation." 

The  constitution  of  Missouri  provides  'Hhat  no  dlscrimini- 
tion  in  charges  or  facilities  in  transportation  shall  be  made 
between  transportation  companies  and  individuals,  or  in  favor 
of  either,  by  abatement,  drawback,  or  otherwise,  and  no  rail- 
road company  •  •  •  •  shall  make  any  preference  in  furnish* 
ing  cars  or  motive  power." 

In  speaking  of  these  constitutional  provisions,  Waite,  C.  J., 
says:  '*  These  provisions  impose  no  greater  obligations  than 
the  common  law  would  have  imposed  without  them  ":  Atchi* 
ion  etc.  R.  R.  Co.  v.  Denver  etc.  R.  R.  Co.,  110  U.  S.  687.  This 
high  authority  settles  the  question  that  our  railroad  commis- 
sion act  does  not  extend  the  common-law  duty;  and  it  there- 
fore becomes  material  to  inquire  whether,  at  common  law,  the 
defendants  owed  the  complainant  the  duty  sought  to  be  im- 
posed in  this  proceeding. 

The  supreme  court  of  the  United  States,  in  the  express 
company  cases  (Express  Cases,  117  U.  S.  1),  has  answered 
the  question.  It  declares  that  *^  iu  the  absence  of  some  spe- 
cial statute,  there  is  no  law  which  requires  railroads  to  furnish 
express  facilities  to  all  express  companies  which  may  demand 
them."  It  must  be  noted  that  these  cases  came  from  the 
states  of  Colorado,  Kansas,  Arkansas,  and  Missouri;  and  it  is 
in  the  light  of  the  constitutional  provisions  above  quoted  that 
this  and  the  following  language  of  the  chief  justice  is  used: 
"The  railroad  companies  perform  their  whole  duty  to  the 
public  at  large,  and  to  each  individual  when  it  affords  the 
public  all  reasonable  express  accomodation.  If  this  is  done, 
the  railroad  company  owes  no  duty  to  the  public  as  to  the 
particular  agencies  it  shall  select  for  that  purpose.  The  pub- 
lic requires  the  carriage,  but  the  company  may  choose  its  own 
appropriate  means  of  carriage,  always  provided  they  are  such 
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fti  to  insure  reasonable  promptness  and  security ^  Tbe 

constitution  and  laws  of  the  states  in  which  the  roads  are  sit- 
uated place  the  companies  that  own  and  operate  them  oo  tbe 
footing  of  common  carriers,  but  there  is  nothing  which,  in 
positive  terms,  requires  a  railroad  company  to  carry  all  the 
express  companies  in  the  way  that,  under  some  circum* 
stances,  they  may  be  able,  without  inconvenience,  to  carry 

one  company In  some  of  the  states  statutes  have  been 

passed  which,  either  in  express  terms  or  by  judicial  interpre- 
tation, require  railroad  companies  to  furnish  equal  facilities 
to  all  express  companies,  as  in  Maine  and  New  Hampshire, 
but  these  are  of  comparative  recent  origin,  and  thus  far  seem 
not  to  have  been  generally  followed." 

In  view  of  the  foregoing  authorities,  we  are  of  the  opinion 
that  so  much  of  the  order  of  the  commission  as  determines 
that  ^^  the  refusal  of  the  defendants  to  grant  to  the  plaintiff 
facilities  for  conducting  an  express  business  was  a  violation 
of  the  terms  of  said  act,"  is  not  warranted  by  the  statute  un- 
der consideration. 

The  judgment  of  the  commission,  however,  also  declares 
that  the  defendants  have  violated  rule  8  of  the  ^*  regulations 
concerning  freight  rates."    The  rule  is  as  follows:  — 

*^No  railroad  company  shall,  by  reason  of  any  contract  with 
any  express  or  other  company,  decline  or  refuse  to  act  as  a 
common  carrier  to  transport  any  articles  proper  for  transpor- 
tation by  the  train  for  which  it  is  offered." 

We  are  unable  to  see,  that  in  view  of  the  facts  found,  there 
has  been  any  violation  of  this  rule.  No  duty  is  imposed  by 
the  rule  upon  any  railroad  company,  but  it  merely  prohibits 
the  refusal  to  perform  a  duty  by  reason  of  any  contract  with 
an  express  or  other  company.  We  have  seen  that  the  defend* 
ants  did  not  owe  any  duty  to  act  as  a  *' common  carrier  of 
express  companies."  Had  they  owed  such  a  duty  we  are 
very  sure  that  they  could  not  have  avoided  its  performance 
because  of  their  having  made  an  exclusive  contract  with  the 
Southern  Express  Company.  We  do  not  think,  however,  that 
the  rule  applies  to  this  case.  The  defendants  have  not  refused 
to  act  as  a  common  carrier,  or  to  transport  any  article  ten* 
dered  by  the  complainant.  They  have  refused  to  afford  it 
facilities  for  carrying  on  an  express  business  upon  their  roads, 
and  this  we  have  seen  they  had  a  right  to  do.  In  this  refusal 
they  were  not  guilty  of  making  any  discrimination  or  prefer- 
ence within  the  act  of  the  legislature.     As  we  have  seen,  the 
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supreme  oourt  of  the  United  State  has  said  that  they  are  under 
no  obligation  to  carry  another  company,  and  the  mere  fact 
that  they  are  carrying  another  company  does  not  amount  to 
an  unjust  or  unreasonable  preference.  It  is  the  duty  of  the 
defendants  to  carry  express  matter,  but  they  may  carry  it 
themselves  or  employ  competent  agencies  for  that  purpose: 
Express  Co.  Cases,  117  U.  S.  1-34;  29  Am.  and  Eng.  R.  R. 
Cases,  545,  and  the  authorities  cited  in  the  notes.  The  su- 
preme court  of  the  United  States,  in  deciding  the  cases  just 
referred  to,  stated  that  ^'  railroad  companies  are  by  law  car- 
riers of  both  persons  and  property.  Passenger  trains  have 
from  the  beginning  been  provided  for  the  transportation  pri- 
marily of  passengers  and  their  baggage.  This  must  be  done 
with  reasonable  promptness,  dispatch,  and  comfort  to  the 
passengers.  The  express  business  on  passenger  trains  is,  in 
a  degree,  subordinate  to  the  passenger  business,  and  it  is, 
consequently,  the  duty  of  a  railroad  company,  in  arranging 
for  the  express,  to  see  that  there  is  as  little  interference  as 
possible  with  the  wants  of  the  passengers.  This  implies  a 
special  understanding  and  agreement  as  to  the  amount  of  car 
space  that  will  be  afiforded,  and  the  condition  on  which  it  will 
be  occupied.  The  space  that  can  be  given  to  the  express  bus- 
iness on  a  passenger  train  is  to  a  certain  extent  limited.  .  •  •  • 
If  the  general  public  were  complaining  that  the  railroad  com- 
panies refused  to  carry  express  matter  themselves  on  their 
passenger  trains,  or  allow  it  to  be  carried  by  others,  different 
questions  would  be  presented.*'  The  same  remark  is  appli« 
cable  if  the  agencies  adopted  by  the  railroads  (in  this  case 
the  Southern  Express  Company)  are  not  affording  the  public 
sufficient  facilities.  It  is  further  to  be  observed  that  the 
power  to  fix  rates  and  tariffs  for  such  agencies  is  conferred 
upon  the  commission  by  section  13  of  the  act.  We  will  also 
observe  that  if  the  defendants  had  held  themselves  out  as 
common  carriers  of  express  companies,  they  would  have  been 
guilty,  in  this  case,  of  discrimination,  or  the  giving  of  a  pref- 
erence, and,  therefore,  subject  to  the  regulation  of  the  commis- 
sion, had  that  body  declared  such  discrimination  or  preference 
under  the  circumstances  to  have  been  ^^ unjust"  or  '* unrea- 
sonable.*' 

In  view  of  the  facts  found  by  the  commission,  and  of  the 
high  authority  we  have  cited,  we  are  of  the  opinion  that  the 
defendants  have  yiolated  no  duty  imposed  by  the  law.  If 
other  duties  are  to  be  imposed,  it  must  be  by  further  legislu- 
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tion,  and  not  by  the  courts.  **  To  what  extent  it  must  oome^ 
if  it  comes  at  all  from  Congress,  and  to  what  extent  it  ma/ 
come  from  the  states,  are  questions  we  do  not  now  undertake 
to  decide;  but  that  it  must  come,  when  it  does  come,  from 
some  source  of  legislative  power,  we  do  not  doubt.  The  legis- 
lature may  impose  a  duty,  and  when  imposed  it  will,  if  neces* 
sary,  be  enforced  by  the  courts;  but  unless  a  duty  has  been 
created,  either  by  usage  or  by  contract,  or  by  statute,  the 
court  cannot  be  called  upon  to  give  it  effect ":  Waite,  G.  Jf 
117,  U.  S.  1-34. 
The  judgment  below  is  affirmed. 

Railroad  ComnssxoH —Power  of  Lboislaturb  to  CaRATi.  —  Where  a 
ftttota  delegates  power  to  a  railroad  oommiseioa  to  fix  jiut  and  reasooAblo 
ratal  for  freight  and  passenger  tarUf  to  be  observed  by  railroad  eompanies^ 
■nob  statnte  is  not  void  as  being  a  delegation  of  legislatire  poweri  Mc  Wkorier 
T.  Pensaeola  etc  R.  R.  Co.^  24  Fla.  417;  12  Am.  St.  Rep.  220;  8tom  ▼.  Pcmo- 
aAa  etc  R.  R,  Oo,,  29  Fla.  617;  see  also  Woodrt^r.  New  Torkek.  B.  JL  Coc» 
59  Conn.  63. 

EZPRRSS  C0MPANIBS~Dl3CRTBnWATI05  BSTWRSST  BY  RAaROAM.  —  Thlfl 

qnestion  is  discussed  in  the  note  to  Rooi  T.  Long  Island  R,  R,  Ox,  11 
St.  Rep.  653,  654. 
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[Ill  NOBTR  CaBOLDIA,  482.] 
BiASTSR   AND  SERVANT  —  DbFBCTIVR    MaOHINBRT  —  BURDBIf  OF  PrOOV.  «- 

'  In  an  action  by  a.  servant  against  his  master  to  recover  for  injuries  ro* 
eeived  in  the  nse  of  defective  machinery,  the  burden  of  proof  is  upon 
the  servant  to  show  that  the  machinery  was  defective,  that  such  defects 
were  the  proximate  canse  of  his  injury,  and  that  the  master  bad  knowl- 
edge, or  might  by  the  exercise  of  ordinary  oare  have  had  knowledge  of 
such  defects. 

Uastbr  and  Servant  —  Duty  as  to  Machinsrt  Fdrnishbd.  —  Although 
a  railway  company  need  not  furnish  machinery  of  the  very  best  kind,  or 
attach  appliances  of  the  latest  and  safest  kind  for  the  nse  of  its  servants^ 
still  it  is  negligent  if  it  uses  can  or  engines  of  any  particular  pattern 
which  an  ordinary  inspection  would  show  to  be  defective. 

Railroads — DsriEOTivi  Oars  —  Liabilttt  or  Company.  — When  freight- 
oars  are  obviously  so  defectively  made,  whether  by  a  failure  to  attach 
bumpers  at  all  or  to  make  them  sufficiently  long  to  proteet  a  person 
standing  between  the  cars  while  in  motion  or  in  oonseqnenoo  of  any 
other  fault  in  construction,  that  the  slightest  indiscretion  on  the  part 
of  a  servant  may  endanger  his  life,  the  company  is  liable  for  any  injury 
resulting  from  such  defects. 

Railroads  —  DsFBcnvs  Cars  —  Liabilttt  idr  Injitrt  to  Braksman.  *• 
When  a  railroad  brakeman,  acting  under  the  order  of  the  conductor  on  ft 
train  bnt  oontrary  to  the  rules  of  the  company  to  which  he  has  assented. 
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if  injured  in  eonpling  defeotiyo  cars  of  which  defeot  the  eompuiy  haa» 
or  ought  to  hftye,  knowledge,  and  of  which  the  brakeman  hat  no  notioo 
«ntU  too  late  to  a^oid  the  injury,  the  oompany  is  liable  therefor. 

Razlboads — LiABiLiTT  lOR  DsFScnvB  Cabs.  —  When  the  rolling  stoek  or 
maohinery  of  a  railroad  oompany  is  lo  defeoti^e  in  iti  eonntmction  that 
by  an  ordinary  inapection  the  company  could  diaoover  iti  eondition,  tho 
company  ie  liable  for  aa  injury  received  by  iti  senrant  in  consequence  of 
mch  defects,  unless,  notwithstanding  such  want  of  care  on  the  part  of 
the  oompany,  the  euperrening  negligence  of  the  serraat  was  the  prozi* 
mate  cause  of  the  injury  complained  of. 

RAiLROAm— DsTBonyi  Cabs— Llabilitt  fob  Ikjubt  to  Bbakbhav.— 
A  railroad  brakeman,  in  oonpling  cart  on  a  dark  nighty  has  a  right  to 
assume  that  they  are  in  good  and  safe  condition,  and  is  not  negligent  in 
running  between  them  without  stopping  to  examine  whether  they  are 
supplied  with  proper  bumpers  or  not 

Railroads  —  Nboliobmob  —  Proximatb  Oausi.  —  Notwithstanding  any 
real  or  supposed  negligence  of  an  injured  senrant,  a  railway  oompany  is 
liable  in  damages  if  but  for  its  own  want  of  care  the  injury  could  hare 
been  avoided. 

Bailroads  — Nboliobnob  ih  Faiuno  to  Protidb  BI7MPSR8  voR  Cars.— 
When  a  failure  on  the  part  of  a  railway  company  to  place  any  bumpers 
at  all  on  its  cars  is  the  proximate  catue  of  a  collision  in  which  a  brake- 
man  is  injured,  this  is  proof  of  gross  negligence  on  the  part  of  the  oom- 
pany. 

Mastkr  and  Sbbvant  —  Fellow-sbrvants  —  Who  abb  hot.  —  A  oon« 
dactor  in  charge  of  a  railroad  train  and  a  brakeman  thereon  engaged  in 
coupling  cars  are  not  fellow-servants. 

Railroads  —  Waiver  or  Rules.  — A  rule  of  a  railway  company  assented 
to  by  a  brakeman  in  its  employ  is  waived  by  the  company  when  its 
conductor  in  charge  of  the  train  orders  such  brakeman  to  act  contrary 
to  such  rule,  and  it  is  his  duty  to  obey  such  order. 

Action  to  recover  damages  for  personal  injuries  received 
by  plaintiff  when  in  the  employ  of  the  defendant  company. 
On  the  night  of  December  14,  1889,  while  it  was  yet  quite 
dark,  plaintiff  was  ordered  by  the  conductor  on  his  train  to 
couple  some  box-cars  then  standing  on  a  side  track.  Finding 
it  impossible  to  couple  the  cars  with  a  stick,  he  went  between 
them  and  undertook  to  couple  them  with  his  hands.  Before 
he  could  get  out  from  between  the  cars,  which  were  not  fur^ 
uished  with  bumpers,  he  was  crushed  between  them,  receiving 
permanent  physical  injury.  These  cars  were  furnished  with 
old-style  couplings,  while  many  of  the  cars  of  the  defendant 
were  furnished  with  the  Janney  coupler,  acknowledged  to  be 
the  most  modern,  improved,  and  safe  coupler  in  use,  and  by 
which  cars  can  be  coupled  from  the  outside  without  going 
between  them.  The  plaintiff,  while  in  the  employ  of  the  de- 
fendant, had  signed  a  rule  of  the  company  mentioned  in  the 
opinion  as  **  Exhibit  A/'  and  which  reads  aa  follows:  '^I  fuUr 
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understand  that  the  rules  of  the  Richmond  and  Danville  Rail- 
road Company  positively  prohibit  brake  men  from  coupling 
or  uncoupling  oars  except  with  a  stick,  and  that  brakenien  or 
others  must  not  go  between  the  cars  under  any  circumstances 
for  the  purpose  of  coupling  or  uncoupling,  or  for  adjusting 
pins,  etc.,  when  an  engine  is  attached  to  such  cars  or  train; 
and  in  consideration  of  being  employed  by  said  company,  I 
hereby  agree  to  be  bound  by  said  rule,  and  waive  all  or  any 
liability  of  said  company  to  me  for  any  results  of  disobedience 
or  infraction  thereof.  I  have  read  the  above  and  fully  under- 
stand it"  After  plaintiff  signed  this  contract  or  rule,  he  in- 
formed the  conductor  on  his  train  that  it  was  impossible  at 
all  times  to  couple  cars  with  a  stick  without  going  between 
them,  and  the  conductor  ordered  him  to  make  couplings  mth 
his  hands  whenever  he  could  not  make  them  with  the  stick. 
This  order  had  been  obeyed  by  the  plaintiff  on  a  number  of 
occasions  with  the  knowledge  of  the  conductor  and  engineer 
on  his  train.  Upon  proof  of  these  facts  the  plaintiff  suffered 
a  nonsuit,  and  appealed. 

/.  A.  Barringerj  for  the  appellant. 
D.  Schenck,  for  the  respondent. 

Avery,  J.  The  court  below  held  that,  upon  the  whole  evi- 
dence, the  plaintiff  had  failed  to  make  out  a  prima  facte  case. 
The  burden  was  upon  the  servant  suing  his  employers  to  show: 
1.  That  the  machinery  was  defective;  2.  That  the  defects 
were  the  proximate  cause  of  the  injury;  3.  That  the  master 
had  knowledge,  or  might  by  the  exercise  of  ordinary  care 
have  had  knowledge  of  such  defects:  Hudson  v.  Charleston  etc. 
R,  R.  Co,y  104  N.  C.  491.  The  question  presented  by  the  ap- 
peal, therefore,  is  whether  in  any  aspect  of  the  evidence  the 
plaintiff  has  relieved  himself  of  the  onus  probandi  imposed 
upon  him  by  law. 

The  first  point  to  be  considered  is,  whether  the  defendant 
company  was  negligent  in  failing  to  provide  what  is  known 
as  the  Janney,  or  some  other  improved  coupler,  which  would 
obviate  the  necessity,  under  any  circumstances,  of  going  be- 
tween the  ends  of  cars  in  order  to  fasten  one  to  another.  The 
general  rule  is,  that  it  is  not  the  duty  of  railway  companies  to 
furnish  machinery  of  the  very  best  varieties,  or  to  attach  ap- 
pliances of  the  latest  and  safest  kinds,  but  that  it  is  culpable 
to  use  cars  or  engines  of  any  particular  pattern  which,  an  or- 
dinary inspection,  would  show  to  be  defective.    In  view  of 
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the  ahwigafl  ioeideot  to  new  iayentjorifl  aod  dieooreries,  faeti 
which  wovld  aot  hiiTe  flhowa  negUgeace  a  few  yeam  tinea 
■nay  now,  or  in  the  near  future,  be  declared  in  law  anple  eri- 
dence  of  culpable  deraliction  in  duty,  such  as  iavolTes  liabi^ 
ity  for  damagee:  1  Shearman  and  Redfield  on  Negligence^  see. 
12;  BlackweU  y.  Lynchburg  etc.  R.  R.  Co^  HI  N.  C.  151;  amis 
PL  786.  We  think  that  the  time  luus  arrived  when  railroad 
eompaniee  should  be  required  to  attach  euch  couplers,  and 
perhaps  air-brakes  cm:  a(^)lianoe8  equally  safe  and  effeetifie 
for  checking  the  speed  of  moving  trains  on  all  passenger  ears, 
aioee,  as  a  mle,  each  corporation  uses  for  carrying  passengers 
none  but  its  own  eonveyanceb,  and  ilie  new  coupiers  have  now 
beeome  so  cheap,  as  compared  to  the  value  of  the  lives  and 
limbs  of  servants  and  passengers,  that  it  is  not  unreasonable 
to  require  that  they  provide  them  on  peril  of  answering  for 
any  dainage  which  might  have  been  obviated  by  their  use. 
But  while  doubtLess  the  day  will  soon  oonae  when  they  caA  be 
attached  at  comparatively  small  cost  to  all  freight  ears,  ii 
might  seriously  embaraas  our  commerce,  involving  an  inter* 
change  for  the  purposes  of  expeditious  transportation  of  veDlF» 
cles  between  all  the  roads  from  Canada  U>  Mexioo,  were  eveiw 
carrier  required  noft  only  to  incur  the  expense  of  buying 
right  and  readjusting  all  of  its  own  cars  for  the  use  of  the  1 
proved  fastening,  but  also  to  choose  between  refusing  to 
oeive  a  car  of  another  company  without  incurring  contingent 
liability  far  using  it,  since  the  liability  of  the  corporation  for 
such  defects  in  those  received  from  other  companies  is  the 
flame  as  for  defects  in  its  own:  Patterson  on  Railroad  Acci- 
dent Law,  312;  MiUer  v.  N4w  York  €U.  R  £.  Oe.,  99  N.  Y. 
657;  Jone$  v.  New  Ytn-k  etc.  R.  R.  Co.,  92  N.  Y.  «2S. 

It  appears  from  the  evidence,  that  the  plaintiff  was  sud- 
denly called  upon  on  a  very  dark  night  to  couple  to  ihe  train 
two  box-cars,  standing  upon  the  siding  at  Durham,  one  of 
which  belonged  to  the  defendant  and  another  to  a  different 
•ompany,  and  that  when  the  train  backed  towards  the  train 
on  the  siding,  he  saw  that  the  pin  which  he  had  adjusted  with 
a  stick  in  the  draw«head  of  the  car  fitanding  on  the  track 
would  not  go  down  into  the  link  of  the  draw-head  in  the  mov- 
ing car,  which  he  had  also  arranged  with  his  stick,  unless  he 
ahould  iuse  his  hand  to  puah  it  down,  and  in  thia  emergency 
he  rushed  in  between  the  cars,  as  the  conductor  bad  ordered 
hm  to  do  whenever  he  failed  in  the  effort,  to  couple  with  a 
#ftiok.    After  getting  between  the  standing  and  the  moving 

AM.  sc  Rap..  Vol  XXXIL— tt 
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ear  he  discovered  for  the  first  time  that  there  were  nobnmpen 
on  either  car.  Bainpers  are  blocks  of  wood  fastened  to  tht 
end  of  a  box-car^  above  and  below,  and  on  either  side  of  the 
draw-head,  and  usnally  protrade  about  eight  or  ten  inches, 
80  that  they  serye  the  double  purpose  of  preventing  draw- 
heads  from  being  broken  by  a  collision,  and  of  protecting 
brakeroen  who  may  be  between  the  cars.  Draw-heads  have 
springs  in  them,  and  give  way  when  they  come  into  collision 
with  each  other,  so  that  they  cannot  serve  the  purpose,  like 
bumpers,  of  holding  the  cars  apart 

In  Goittieb  v.  New  York  etc.  K  R.  Co.,  100  N.  Y.  467,  where 
the  facts  were  that  a  brakeman  was  injured  in  coupling  two  cars 
belonging  to  another  company,  the  bumpers  being  only  three 
inches  long,  the  court  said:  *'The  defendant  was  under  ob- 
ligation to  its  employees  to  exercise  reasonable  care  and  dili- 
gence in  furnishing  them  safe  and  suitable  implements,  cars, 
and  machinery  for  the  discharge  of  their  duties  •  .  •  •  The 
defect  was  an  obvious  one,  easily  discoverable  by  the  most  or- 
dinary inspection,  and  it  would  seem  to  be  the  grossest  neirli- 
gence  to  put  such  cars  into  any  train,  and  especially  into  a 
train  consisting  of  cars  of  diflferent  gauge;  but  these  two  cars 
did  not  belong  to  the  defendant;  they  belonged  to  other  com- 
panies and  came  to  it  loaded,  and  it  was  drawing  them  over 

its  road It  is  not  bound  to  take  such  cars  if  they  are 

known  to  be  defective  and  unsafe.  Even  if  it  is  not  bound. to 
make  tests  to  discover  secret  defects  and  is  not  responsible  for 
such  defects,  it  is  bound  to  inspect  foreign  cars  just  as  it  would 

inspect  its  own  cars When  cars  come  to  it  which  have 

defects  visible  or  discoverable  by  ordinary  inspection,  it  must 
either  remedy  such  defects  or  refuse  to  take  such  cars;  so 
much  at  least  is  due  from  it  to  its  employees.  The  employees 
can  no  more  be  said  to  assume  the  risk  of  such  defects  in  for- 
eign cars  than  in  cars  belonging  to  the  company The 

defect  here  complained  of  was  obvious,  easily  discoverable  by 
the  most  ordinary  inspection,  and  it  seems  it  could  have  been 
easily  remedied  by  simply  nailing  or  fastening  additional  strips 
of  wood  to  the  ends  of  the  cars,  so  as  to  give  the  bumpers  suffi- 
cient width  to  afford  the  protection  needed  and  intended." 

The  case  being  exactly  in  point,  it  seems  not  inappropriate 
to  reproduce  the  language  of  Judge  Earl  from  this  elaborate 
opinion,  instead  of  discussing  the  same  question  at  greattr 
length  for  ourselves.  The  general  rule  is,  that  when  fivigbt 
cars  are  obviously  so  defectively  made,  whether  by  a  failim 


Sept  1892.]    Mason  v.  Richmond  etc.  R.  R.  Ca  819 

to  attach  bumpers  at  all  or  to  make  them  sufficiently  long  to 
protect  a  person  standing  between  the  cars  when  in  motion, 
or  in  consequence  of  any  other  fault  in  construction,  that  the 
■lighest  indiscretion  on  the  part  of  an  operative  may  endanger 
bis  life,  the  company  is  liable  for  any  injury  resulting  from 
such  defects:  Toledo  etc  Ry  Co.  v.  Fredericks,  71  111,  294; 
Chicago  eU.  Ry  Co.  y.  JacUon,  55  111.  492;  8  Am.  Rep.  661 ; 
Wedgwood  Y.  Chicago  etc.  Ry  Co,,  41  Wis.  478. 

In  Gottlieb  v.  New  York  etc.  R.  R.  Co.,  100  N.  Y.  467,  it 
will  be  observed  that  stress  was  laid  upon  the  fact  that  the 
want  of  a  bumper  would  have  been  discovered  by  an  ordi- 
nary  inspection,  and  in  our  case,  as  well  as  in  that,  the  brake* 
man  was  suddenly  called  upon  to  pass  between  two  cars,  of 
the  condition  of  which  he  could  not  have  previously  informed 
himself.  Before  daylight  on  a  dark  morning  the  duty  de* 
volved  upon  him  of  attaching  a  car,  which  it  may  be  was 
never  south  of  Wilmington  until  brought  by  some  freight 
train  with  which  plaintiff  had  no  connection  on  the  day  before 
io  the  station  where  he  found  it. 

In  Johnson  v.  Richmond  etc.  R.  R.  Co.,  81  N.  C.  453,  where 
the  injury  to  the  plaintiff  was  caused  by  a  defective  rod  which 
he  had  no  reasonable  opportunity  to  inspect.  Chief  Justice 
Smith,  speaking  for  the  court  said:  ^'Had  the  proper  exam- 
ination  been  made  by  the  defendant,  and  the  rod  repaired  and 
strengthened,  the  accident  would  not  have  occurred,  and  hence 
it  must  be  ascribed  to  the  defendant's  own  dereliction  of  duty. 
The  fault  lies  with  the  company  and  it  must  bear  the  conse- 
quences." The  defendant  ought  to  have  examined  its  own 
car,  and,  upon  discovering  its  condition,  bumpers  could  have 
been  placed  upon  it  at  comparatively  trivial  cost,  and  the 
same  duty  of  inspection  devolved  upon  it  when  the  other  car 
was  tendered  to  it,  but  upon  examination  it  had  the  option, 
as  will  appear  from  the  authorities  already  cited,  of  refusing 
to  receive  it  at  all,  or  of  repairing  it,  so  as  to  make  it  safe,  after 
it  was  received. 

So,  apart  from  the  special  contract  which  is  pleaded  as  a 
defense,  the  defendant  is  prima  fade  liable  to  answer  in  dam* 
ages  because  of  its  negligence  when  its  officers  ought  to  have 
known  of  the  defect  and  to  have  remedied  it,  and  it  has  not 
relieved  itself  of  this  apparent  liability  by  showing  that  the 
plaintiff  knew  or  bad  opportunity  to  know  the  condition  of 
the  particular  cars  on  the  siding;  but  on  the  contrary  the  only 
testimony  on  the  subject  is  that  of  plaintiff,  to  the  effect  that 


820  Ma.8011  v.  Richmond  sra  R.  R.  Co.    [N.  Caroliiuu 


he  did  not  see  the  cars  till  he  had  pot  himself  in  dangef; 
then  in  the  imperfect  light  diBcovered  that  there  was  no  bmiipv' 
on  either  at  those  between  which  he  was  already  eangfait! 
CruUkfield  y.  SuAmeud  4ic.  R.  IL  Co^  76  N.  C.  322;  PleammU 
y.  Baleigh  etc  R.  R.  Co.,  95  N.  C.  195;  Shearman  and  Redfield 
on  Negligence,  sees.  92, 94, 95;  Cooley  on  Torts,  561.  Leaving 
the  agreement,  designated  as  Exhibit  ''A,"  out  of  view,  if  there 
is  any  testimony  tending  to  show  eoniribatory  negligence, 
there  was  certainly  no  admitted  state  of  facts  which  justified 
the  court  in  withdrawing  the  case  from  the  jury,  and  holding 
that  in  any  aspect  of  the  evidence  the  injury  was  caused  by 
the  fault  of  the  plaintiff.  In  CrtUchfield  v.  Richmond  etc.  R.  R. 
Co,,  76  N.  C.  322,  it  was  expressly  declared  that  though  the 
servant  assumed  the  risks  of  accident,  incident  to  his  service, 
he  did  not  contract  to  excuse  ttie  negligence  of  the  company, 
unless  he  knew  of  the  danger  to  which  he  was  exposed  by  its 
want  of  care,  or  might  by  redsonable  diligence  have  known  of 
it,  and  failed  to  give  notice  to  his  employer  so  that  the  defect 
might  be  remedied. 

The  case  at  bar  is  not  one  in  which  the  plaintiff  was  in- 
jured by  the  fault  of  a  fellow-servant,  but  by  the  negligence 
of  the  master  in  carelessly  retaining  on  the  line  and  receiving 
from  other  carriers  palpably  defective  conveyances,  the  master 
being  presumed  to  know  of  the  danger,  which  could  have 
been  discovered  by  ordinary  inspection,  while  the  servant  had 
no  opportunity  to  know  until  it  was  too  late  to  avoid  it.     The 
dangerous  condition  of  the  car  was  not,  as  in  Pleasanti  v. 
Raleigh  etc.  R,  R.  Co.^  95  N.  C.  195,  known  to  both  employer 
and  employee,  but  only  to  the  former.     Where  the  rulling 
stock  or  machinery  of  a  company  is  so  defective  in  its  con- 
struction  that  by  an  ordinary  inspection  the  company  could 
discover  its  condition,  unless  it  appear  that  notwithstanding 
such  want  of  care  on  its  part  the  sapervening  negligence  of 
the  servant  was  the  proximate  cause  of  the  injury  complained 
of.  the  company  is  liable:   Wedgwood  v.  Chicago  etc.  Ry  Co^ 
41  Wis.  478;  Hudson  v.  Charleston  elc  R,  R.  Co.,  104  N,  C. 
491;  St.  Louis  etc.  R'y  Co.  v.  Valirius,  56  Ind.  511;  Gottlieb  v. 
New  York  etc.  R.  R.  Co.^  100  N.  Y.  467.    Another  case  pre- 
cisely in  point  is  King  v.  Ohio  etc.  R.  R.  Co.,  14  Fed.  Rep.  277, 
in  which  Judge  Gresham  of  the  circuit  ooart  held  that  a 
brakeman  in  coupling  oars  had  a  right  to  assume  that  they 
are  in  good  and  safe  condition,  and  is  not  negligent  in  mcming 
between  cars  without  stopping  to  examine  and  «ee  whether 
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the  draw-beads  are  properly  adjusted  or  not.  No  more  is  it 
his  duty  to  examine  bumpers  on  a  dark  night  before  essaying 
to  couple  cars. 

The  cars  being  palpably  defective,  and  it  appearing  plainly 
that  the  company  miglit,  by  ordinary  care  in  inspecting  them, 
have  known  their  condition,  the  defendant  still  insists  that, 
though  the  plain  tiff  may  not  have  been  negligent  in  know- 
ingly  incurring  risk  that  he  might  have  avoided,  still  he  was 
violating  a  rule  of  the  company  of  which  he  had  express 
notice  when  he  passed  between  the  cars  to  adjust  the  coupling, 
and  his  want  of  care  was  therefore  the  cause  of  the  injury. 
The  authorities  which  we  have  cited  fully  sustain  the  position 
that  in  the  absence  of  such  an  agreement  the  company  would 
be  deemed  negligent,  and  the  plaintiff  would  be  held  free  from 
blame.  In  addition  to  those  authorities  we  can  fortify  our 
position  more  strongly  still  by  recurring  to  the  principle  that 
notwithstanding  any  real  or  supposed  negligence  of  an  injured 
plaintiff,  a  railway  company  is  liable  in  damages  if  but  for  ita 
own  want  of  care  the  injury  could  have  been  avoided:  Deans 
V.  Wilmington  etc.  R.  R.  Co.,  107  N.  C.  686;  22  Am.  St.  Rep. 
902;  Clark  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  430.  If, 
therefore,  we  were  to  concede  that  the  plaintiff  was  culpable 
in  exposing  himself  to  danger,  the  carelessness  of  the  defend- 
ant  would  nevertheless  be  deemed  in  law  the  proximate  cause 
of  the  injury. 

Mr.  Beach,  citing  with  approval  Toledo  etc.  IPy  Co.  v. 
Fredericks^  71  111.  294,  says:  "  But  when  the  cars  are  so  con* 
structed,  the  bumpers  being  of  different  heights,  or  being  in 
any  respect  so  made  that  the  slightest  indiscretion  of  the 
operative  will  prove  fatal  to  him,  it  has  been  held  that  when 
the  injury  results  from  such  causes  the  company  is  liable"; 
but  the  case  of  Cowles  v.  Richmond  etc.  R.  R.  Co.^  84  N.  C, 
309,  87  Am,  Rep.  620,  it  would  seem  is  so  strikingly  anala* 
gous  as  upon  principle  to  be  decisive  of  that  at  bar.  If,  then^ 
the  company  was  held  to  be  wanting  in  ordinary  eare  because 
the  cars  provided  did  not  so  fit  each  other  that  the  bumpers 
would  keep  them  apart  and  prevent  collisions,  it  would  seem 
where  the  failure  to  place  any  bumpers  at  all  on  cars  is  the 
proximate  cause  of  a  collision  in  which  a  brakeman  is  injured, 
there  would  be  still  more  palpable  proof  of  negligence.  Jos* 
tice  Ruffin  stated  the  fact  to  be,  as  appeared  from  the  plain- 
tiff's testimony  on  the  trial,  ''that  the  brakeman  was  under 
the  immediate  direction  and  order  of  one  Garrissoni  who  was 
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the  engineer  and  conductor  of  the  defendant's  freight  train,'' 
and  that  while  execating  the  order  of  the  conductor,  as  in  car 
ease,  the  brakeman  ^^was  injured  in  the  manner  complained 
of,  by  a  collision  of  two  cars,  which  collision  resulted  from  the 
fact  that  the  cars  were  so  constructed  that  their  bumpers  did 
not  correspond  or  fit  one  another,  as  they  should  have  done  in 
order  to  prevent  the  cars  coming  in  too  close  contact,  which 
defect  was  unknown  to  plaintiff,  and  but  for  which  he  would 
not  have  been  injured/'    This  court  held  that  the  defects  in 
the  cars  were  such  as  to  establish  negligence  on  the  part  of 
the  defendant  because  the  defect  was  so  obvious  as  to  be  seen 
on  inspection,  and  to  make  it  incumbent  on  the  company  to 
show  that  some  subsequent  carelessness  on  the  plaintiff  was 
the  proximate  cause  of  the  injury.    The  statement  as  to  the 
relations  of  the  conductor  and  brakeman  was  much  more 
meagre,  it  is  true,  than  in  Patton  y.  Western  etc  R.  22.  Co.,  96 
N.  C.  455,  since  there  the  superior,  discharging  himself  the 
double  duties  of  conductor  and  engineer,  was  expressly  shown 
to  have  the  power  to  employ  and  discharge  the  laborers  subject 
to  his  orders. 

The  question  involved  in  all  such  cases  is  whether  the  sub- 
ordinate feels  constrained  to  obey  the  orders  of  his  superior, 
though  apparently  obedience  will  be  attended  with  peril, 
rather  than  run  the  risk  of  defying  his  authority.  The  fact 
that  the  conductor  has  the  power  to  employ  and  discharge 
brakeman  on  his  train,  is  but  evidence  to  show  that  the  brake- 
men  fear  to  disobey  his  commands.  The  existence  of  such 
authority,  in  the  very  nature  of  things,  cannot  be  made  the 
invariable  test  of  the  servant's  culpability.  If  the  servant 
never  knows  or  communicates  with  a  higher  officer  than  the 
conductor,  and  receives  every  order  upon  which  he  acts  in 
the  line  of  his  duty  from  him  as  a  superior,  as  it  is  a  matter  of 
universal  knowledge  is  the  true  state  of  facts  on  all  railroads, 
is  it  not  reasonable  for  the  laborer  to  conclude  that  the  con- 
ductor has  power  to  waive  the  requirement  of  the  rule  that  he 
has  signed,  and  that,  if  he  refuses  to  couple  cars  in  accor- 
dance with  his  direction,  and  thereby  delays  the  departure  of 
a  train,  he  may  at  least  be  reported  for  inefficiency  and  dis* 
charged  from  the  service  of  the  company?  If  the  servant  acts 
upon  a  well-grounded  fear  of  losing  his  place,  the  reason  of 
the  rule  would  be  met,  and  he  should  be  declared  free  from 
eulpability,  unless  the  plaintiff  recklessly  exposed  himself  to 
manifest  peril,  or  chose  to  subject  himself  to  danger  when  an* 
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other  safe  mode  of  discharging  his  duty  was  open  to  him,  as 
in  Chambers  v.  WezUm  tie.  R.  R.  Co.,  91  N.  C.  476. 

The  elaborate  opinion  of  Justice  Field  in  Chicago  etc.  Ry  Co* 
T.  22oM,  112  U.  S.  877,  in  which  he  reviews  the  question,  Who 
are  servants  engaged  in  a  common  employment?  in  the  light 
of  all  the  previous  decisions  in  America  and  England,  con* 
tains  the  clearest  and  most  philosophical  discussion  of  the 
subject  to  be  found  in  any  authority  to  which  we  have  had 
access.  He  announces  the  conclusion  of  that  court  as  follows: 
''A  conductor,  having  the  entire  control  and  management  of 
a  railway  train,  occupies  a  very  different  position  from  the 
brakemen,  the  porters,  and  other  subordinates  employed.  He 
is  in  fact,  and  should  be  treated  as,  the  personal  representa- 
tive of  the  corporation,  for  whose  negligence  it  is  responsible 
to  subordinate  servants.  This  view  of  his  relation  to  the  cor- 
poration seems  to  us  a  reasonable  and  just  one,  and  it  will 
insure  care  in  the  selection  of  such  agents,  and  thus  give 
greater  security  to  the  servants  engaged  under  him  in  an  em- 
ployment requiring  the  utmost  vigilance  on  their  part  and 

prompt  and  unhesitating  obedience  to  his  orders We 

know  from  the  manner  in  which  railways  are  operated  that, 
subject  to  the  general  rules  and  orders  of  the  directors  of  the 
companies,  the  conductor  has  entire  control  and  management 
of  the  train  to  which  he  is  assigned." 

"The  true  view,"  says  Wharton,  Law  of  Negligence,  sec. 
232,  "  is,  that  as  corporations  can  only  act  through  superin- 
tending officers,  the  negligence  of  those  officers,  with  respect 
to  other  servants,  are  the  negligences  of  the  corporation."  The 
command  of  the  conductor  to  the  brakeman  togo  between  the 
cars  when  he  could  not  couple  them  otherwise,  was  one  to 
which  unhesitating  obedience  was  expected  and  demanded. 
The  giving  of  such  an  order  by  the  conductor  ought,  upon  the 
plainest  principles  of  right  and  justice,  to  be  declared  a  waiver 
of  the  regulation  by  an  officer  who  is  the  representative  of  the 
corporation.  That  a  brakeman  feels  impelled  to  obey  the 
orders  of  the  conductor,  no  observant  person  can  deny;  and 
since  we  can  take  judicial  notice  of  a  relation  so  common  and 
well  understood,  it  would  be  a  voluntary  preference  of  fiction 
to  fact  were  we  to  adhere  to  an  arbitrary  rule  founded  in  a 
supposed  reason  that  we  know  does  not  exist.  A  brakeman 
does  not  contract  to  incur  the  risk  of  serving  under  a  con* 
dactor  who  will  order  him  to  disobey  the  regulations  of  the 
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eompany  and  IeaT«  him  to  ehooM  on  the  instant  betwe^a  ob- 
Berving  the  rales  and  obeying  bis  strperior. 

The  supreme  court  of  Georgia,  in  Central  R.  R,  Co,  t.  De 
Brayf  71  Ga.  406,  held  that  while  neither  a  eond actor  or  anj 
other  officer  bad  a  right  to  order  an  employee  to  get  on  or  off 
a  moving  train,  and  the  employee  was  not  boand  to  obey  it, 
yet  where  the  conductor  did  give  the  order  and  the  brakeman 
obeyed  it,  the  act  of  the  conductor  was  the  act  of  the  corpora* 
tion«  and  the  corporation  eoald  not  escape  responsibility  for 
Its  own  wrong.  The  court  held  in  that  ease  that  it  was  im- 
material what  the  rules  of  the  company  were;  and  so  in  oar 
ease,  where  the  brakeman  was  ordered  to  jump  between  cars 
instead  of  from  the  top  of  a  car,  the  same  principle  shoold 
|wevail. 

The  supreme  court  of  South  Carolina  held,  in  Boatwright  t. 
NortheaBtem  R.  R,  Co.^  25  8.  C.  129,  that  "  the  conductor  of  a 
train  is  the  re^N'esentative  of  the  company  and  not  a  fellow* 
servant  with  other  employees  operating  the  same  train  under 
his  orders.''    That  ease  was  exactly  in  point,  as  the  oonductor 
had  ordered  the  brakeman  to  go  between  cars  because  of  an- 
even  couplers  on  freight  oars.    The  same  principle  is  decided 
in  Coleman  v.  Wilmington  etc.  R.  R.  Co.^  26  8.  C.  446;  60  Am. 
Rep.  616.    It  has  been  repeatedly  held  that  an  engineer  in 
charge  of  a  train,  discharging  the  duties  usually  devolving 
on  a  conductor  in  addition  to  managing  the  engine,  is  not  a 
felloW'Servan  t  of  a  brakeman :  Louisville  etc.  R,  R,  Co,  v.  Brooks^ 
88  Ky.  129;  4  Am.  St.  Rep.  135.     The  American  rule,  as  dis- 
tinguished from  the  English,  is  that  a  servant  entrusted  with 
the  general  management  of  the  master's  business,  or  of  em- 
ployees in  a  particular  department,  or  on  detached  service  in 
charge  of  the  train  or  body  of  laborers,  is  not  a  fellow-servant 
of  those  who  are  employed  under  him  and  subject  to  his  or* 
ders:  Augmta  Factory  v.  Barnes^  72  Ga.  217;  53  Am.  Rep.  838; 
Dotoling  v.  Allen^  74  Mo.  13;  41  Am.  Rep.  298;  Chicago  etc 
R.  R.  Co.  V.  May,  108  111.  288;  Chkajo  etc.  R.  R.  Co.  v.  Sipon* 
•on'e  Adm^r^  16  Neb.  254;  49  Am.  Rep.  718;  Burlington  etc 
R.  R.  Co.  V.  Crockett,  19  Neb.  138;  Shearman  and  Redfield 
on  Negligence,  sec.  226. 

It  will  be  conceded  that  though  the  owner  and  manager  of 
a  manufacturing  establishment  should  make  a  rule  and  cauM 
every  employee  to  sign  it,  to  the  effect  that  the  emploj^ee 
would  not  pass  between  certain  machines,  go  into  an  engine 
room,  or  expose  himself  to  any  specified  danger  connected 
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with  the  machinery  of  the  mill,  and  wotild  hold  the  owner 
discliarged  in  advance  for  any  liability  growing  out  of  such 
exposure,  yet  if  the  manager  shonld,  in  the  face  of  the  rule, 
order  the  servant  who  signed  H  to  disobey  it,  and  his  obedi- 
ence to  orders  should  expose  him  to  a  danger  caused  by  de* 
feets  in  the  machinery  that  on  an  ordinary  inspection  would 
have  been  obvions  to  the  master,  though  not  so  readily  dis- 
coverable to  the  servant  acting  instantly  on  the  order,  it  would 
eearcely  be  contended  that  the  superior  who  had  made  the 
regulation  would  not  thus  waive  its  observance.  A  corpora- 
tion is  usually  governed  by  its  directors,  but  they  may  shift 
its  responsible  management  by  such  a  variety  of  orders,  by- 
laws, and  regulations  as  to  make  it  impossible  to  discover  a 
real  tangible  directing  head.  If,  as  authority  and  reason 
clearly  dictate,  we  consider  a  conductor  in  charge  of  a  train 
88  representing  the  intangible  head  of  the  company,  then  his 
order  is  as  much  a  waiver  of  the  regulation  as  that  of  the 
owner  or  head  of  a  mill. 

But  speaking  for  a  minority  of  the  court  only,  it  seems  that 
there  should  be  but  little  difficulty  in  arriving  at  the  same  con- 
clusion by  the  solution  of  another  question,  to  wit,  whether, 
in  consideration  of  receiving  employment,  a  brakeman  can 
by  written  agreement  *' waive  the  liability"  of  the  company 
incurred  by  furnishing  cars  without  bumpers,  and  which  can- 
not be  coupled  with  a  stick,  in  the  event  that  he  shall  be  in- 
jured in  the  attempt  to  fasten  the  couplings  of  such  cars, 
under  the  command  of  the  conductor  in  charge  of  the  train, 
with  his  bands  instead  of  using  his  stick,  as  the  rule  of  the 
company  requires,  and  when  the  injury  is  due  to  the  negli- 
gence of  the  company.  It  is  settled  as  the  almost  universal 
rule  in  America  that  though  a  common  carrier  of  freight  by 
contract  upon  consideration  may  relieve  itself  of  the  full 
measure  of  responsibility  as  an  inRurer,  no  limitation  can  in 
that  way  be  placed  upon  its  liability  for  its  own  negligence: 
Smith  V.  North  Carolina  K  R.  Co.,  64  N.  C.  235;  4  Lawson 
on  Railroads,  sec.  1840;  Lawson  on  Contracts  of  Carriers, 
sees.  29-67.  The  same  rule  applies  to  agreements  made  by 
common  carriers  of  passengers  purporting  to  restrict  their 
liability  for  injuries  caused  by  their  own  negligence.  Such 
contracts  are  void  as  against  the  public  policy  of  the  law:  4 
Lawson  on  Railroads,  sec.  1913.  This  stringent  rule  of  liabil- 
ity is  said  to  rest  upon  the  duty  of  the  government  to  give  un- 
restricted protection  to  the  lives  and  limbs  of  its  citizens; 
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Lawson  on  Contracts  of  Carriers,  sees.  212-220,  It  woold 
seem  that  the  government  owes  it  to  the  servant  of  a  carrier 
to  give  to  him  the  same  protection  of  life  and  limb  as  to  the 
passenger,  by  declaring  void  an  agreement,  in  consideration 
of  being  employed,  to  excuse  the  company  for  negligence  even 
when  it  causes  death,  and  it  has  been  so  held,  as  far  as  our 
investigations  have  extended,  in  all  of  the  courts  except  the 
supreme  court  of  Georgia:  Railway  Co.  v.  SpangUr^  44  Ohio 
St.  471;  58  Am.  Rep.  833;  Kansas  Pac.  R'y  Co.  v.  Peavey,  29 
Ean.  169;  44  Am.  Rep.  630;  Little  Rock  etc.  Ry  Co.  v.  E%^ 
hanks,  48  Ark.  460;  8  Am.  St.  Rep.  245;  Memphis  eU.  R.  R. 
Co.  V.  JoneSj  2  Head,  517;  Roesner  v.  Hearmann,  10  Biss.  486; 
8  Fed.  Rep.  782;  1  Lawson  on  Railroads,  sec.  818.  It  is  dif- 
ficult to  draw  a  distinction  between  contracts  affecting  only 
the  safety  of  goods  or  animals,  or  those  affecting  the  lives  and 
limbs  of  passengers,  and  those  which  vitally  concern  another 
large  class  of  human  beings.  If  public  policy  prohibits  the 
recognition  of  the  validity  of  a  contract  limiting  liability  for 
a  paying  passenger,  or,  as  most  authorities  in  this  country 
maintain,  even  one  riding  on  a  free  pass,  upon  what  princi- 
ple can  the  courts  refuse  to  extend  the  same  protection  to  a 
class  of  people  who  are  much  more  exposed  to  danger,  and 
much  more  liable  to  be  influenced  to  sign  such  agreement? 

For  the  reasons  given,  we  think  that  the  court  below  erred 
in  holding  that  the  plaintiff  could  not  recover.  This  case 
should  have  been  left  to  the  jury,  and  the  judgment  of  non* 
suit  will  be  set  aside  and  a  new  trial  granted. 

BuBWELL,  J.,  dissents. 

Shepherd,  0.  J.,  concurring:  I  concur  in  the  conclusion 
reached  by  the  court,  but  not  on  the  ground  that  the  regula- 
tion in  question  was  an  unreasonable  one.  It  was  not  a 
stipulation  against  negligence  in  the  ordinary  sense  of  the 
term,  and  as  long  as  it  remained  in  force  the  defendant  did 
not  owe  to  the  plaintiff  the  duty  of  providing  bumpers  for  its 
cars.  The  essential  element  of  negligence  is  a  breach  of  duty, 
but,  in  order  to  recover,  it  is  not  enough  for  the  plaintiff  to 
show  a  simple  breach  of  duty,  but  he  must  also  show  that  the 
defendant  owes  the  duty  to  him.  1  Shearman  and  Redfield 
an  Negligence,  sec.  8;  Beach  on  Contributory  Negligence,  see. 
6;  Emry  v.  Roanoke  etc.  Co.^  Ill  N.  C.  94. 

In  the  decisions  cited,  where  a  recovery  was  had  for  negli- 
gence in  not  furnishing  bumpers,  there  was  either  no  regula* 
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tion  like  that  In  present  ease,  or  each  regulation  had  been 
waived.  I  cannot  uuderetand  how  it  was  the  duty  of  the 
defendant  to  provide  against  an  accident  which  could  not 
possibly  have  happened  but  for  a  violation  of  its  reasonable 
regulations.  However  negligent,  then,  as  to  others  the  de- 
fendant  may  have  been  in  not  seeing  that  the  cars  were  pro- 
vided with  bumpers,  such  negligence  was  not  actionable  by 
this  plaintiff  if  his  injuries  were  caused  by  his  disobedience 
of  an  existing  regulation  (known  and  agreed  to  by  him)  for- 
bidding him  from  going  between  the  cars  under  any  circura* 
•tanoes  for  the  purpose  of  coupling,  etc.  The  evidence,  how- 
ever,  tended  to  show  that  there  was  a  waiver  of  the  regulation 
by  the  conductor  in  charge  of  the  train,  and,  in  view  of  the 
authorities  cited,  and  the  convincing  reasons  given  in  the 
opinion,  I  think  that  such  a  waiver  was,  for  the  purposes  of 
this  action,  binding  on  the  defendant.  It  is  upon  this  ground 
that  I  concur  in  the  disposition  made  of  the  appeal. 

MacBab,  J.,  concurring  in  the  opinion  of  the  chief  justice. 

MAsraa  avd  Sbrvant  —  Daraorr  in  Maohinsbt— Burdsn  of  Pboof. 
A  aervanft  miiBt  show  that  the  injury  is  more  natarally  to  be  attributed  to 
the  master's  negligence  than  any  other  cause,  in  an  action  by  him  against 
the  master  for  a  failure  to  provide  suitable  appliances:  Oriffin  ▼•  Bosion  etc. 
R,  B.  Co.^  148  Mass.  143;  12  Am.  St.  Bep.  526.  In  the  case  of  an  injury  to 
an  employee  of  a  railroad,  the  plaintiff  must  affirmatively  prove  the  com* 
paay's  negligence  in  order  to  recover:  Bhriit  etc  R,  B.  Co,  v.  Smith,  125  Pa. 
81  259;  11  Am.  St.  Rep.  895,  and  note. 

MaSTBB    AMD    SbBVANT  —  DUTT    OF    MaSTBB    TO    FOBNISH     SaFB     Ma- 

OSnTBBT.  — A  railroad  cannot  be  regarded  as  guilty  of  negligence  per  m 
from  its  failure  to  provide  b  certain  appliance,  though  a  majority  of  the 
ether  roads  have  adopted  it:  LauiaviUe  etc.  B.  B.  Co.  y.  Hall,  91  Ala.  112;  24 
Am.  St»  Bep.  863,  and  note  as  to  the  duty  of  a  railroad  to  furnish  the 
iBtest  and  safest  appliances.  A  railroad  company  is  not  bound  to  furnish 
its  employees  with  the  most  improved  machinery,  so  long  as  what  it  fur* 
nishes  is  reasonably  safe  and  suitable  for  the  work  to  be  performed:  Oalt>a» 
iM  efCy  B'p  Co.  v.  Oarreitt  73  Tex.  262;  16  Am.  St.  Rep.  781,  and  note; 
Lehigh  etc  Coal  Co.  v.  Hayee,  128  Fa.  St.  294;  15  Am.  St.  Rep.  680,  and 
note;  Wmtnell  v.  Maine  etc.  B.  B.  Co.,  79  Me.  397;  1  Am.  St.  Hep.  321,  and 
note;  8L  Louie  He  B.  B.  Co.  v.  Davie,  54  Ark.  389;  26  Am.  St.  Rep.  48.  See 
extended  notes  to  Botjere  v.  Ludlow  Mfg.  Co.,  59  Am,  Rep.  75;  Bajue  v* 
Syraeuee  etc  B.  B.  Co.,  57  Am.  Rep.  727;  Sweeney  y,  Berlin  etc  Envelope  Co., 
54  Am.  Bep,  726;  Kelley  v.  Stiver  Spring  Co.,  34  Am.  Rep.  621;  CJucago  etc 
A,  B.  Co.,  ▼•  SweU,  92  Am.  Dea  213;  Buazell  v.  Laconia  Mfg.  Co.,  77  Am. 
Dec  218. 

Ratlboads.  —  DoTT  TO  FcBif ISR  Safb  and  Suttablb  Oabs  for  its  em- 
f>loyees  to  work  with:  See  Cincinnati  etc  B.  B.  Co.  v.  McMullen^  117  Ind. 
439;  10  Am.  St  Rep.  67;  Outiidge  v.  Missouri  Pac  B*y  Co.,  94  Ma  468;  4 
Am.  SUBep.  392,  and  note. 
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Baiumaiml  —A  btftkeoMB  in|«re4  whiU  aMMtpiMig  l» malat  %  danpv- 
•M  •onpliBg^  who  waft  oboyiog  Um  ortUtm  of  ttia  ooadoctor  in  doing  so.  maj 
reooTer  for  the  mjury:  Denver  etc  It  IL  C<k  v.  8imp*on,  16  CoL  55;  25  Am. 
St.  Rep.  2i2,  and  note  with  easee  eoUected.  See  alao  Georgia  Pac  Ity  Co, 
r,  Davie,  92  Ala.  NO;  SI  Am.  St.  Bep.  4T,  aod  notew 

Train  abb  hot:  See  Qeorgku  Poe.  E^m  Cb.  t.  Davits  92  Ala.  300^  26  Am. 
St.  Rep.  47;  Richmond  etc  IL  R,  Co.  r.  WUUama,  86  Va.  165;  19  Aool  St. 
Rep.  876,  and  note;  Coleman  r.  Wilminglon  etc  S.  R,  Co,,  25  S.  C.  446;  60 
Am.  Rep.  616,  and  note;  Moon  ▼.  Richmond  etc  R,  R.  Co.^  78  Ta.  745;  49 
Am.  Repb  401,  ud  note. 


, Hardy  v.  Galloway. 

[Ill  NOBTU  Carolina,  619.] 

Dbbds— Void  Limitations  and  CoNDrnoNs. — A  reserTation  and  comS- 
tioo  in  a  deed  by  which  the  reador  reeervee  to  himself,  hie  hein  aad 
aaeigniy  the  right  to  repttr^aee  tiie  knd  when  sold,  with  the  futher 
stipulation  that  if  the  vendee  conveys  the  land  without  giving  tha  ver^ 
dor  the  privilege  of  repurchasing  the  deed  shall  be  void,  is  itmlf  void 
for  uncertainty  as  to  time  and  manner  of  performance,  repugnant  to  the 
grant,  and  opposed  to  publio  policy  forbidding  reetriotioBa  oa  the  right 
of  alienation. 

Trial  of  title  to  land.  On  October  22, 1884,  the  defendant 
and  his  wife  conveyed  the  land  in  dispute  to  J.  T.  Byans  for 
and  in  consideration  of  the  sum  of  twenty-five  dollars,  which 
were  never  paid.  The  deed  was  duly  recorded,  and  contained 
the  following  clause:  ''  The  said  J.  B.  Galloway  and  wife,  Alice 
L.  Galloway,  retaining  for  themselves  and  their  heirs  and 
assigns  the  right  to  repurchase  said  land  when  sold,  the  said 
Jefiferson  Evans  conveying  a  title  for  said  land  either  by  deed 
or  mortgage  to  any  person  without  first  giving  J.  B.  Galloway 
and  wife  and  their  heirs  and  assigns  the  privilege  of  repur- 
chasing the  same,  renders  this  deed  null  and  void,  otherwise 
to  remain  in  full  force."  On  the  thirteenth  day  of  June,  1887, 
the  said  Evans  executed  and  delivered  to  the  plaintifiT  a  mort* 
gage  deed  conveying  the  said  land  to  secure  the  payment  of 
a  bond  for  $825,  which  have  never  been  paid.  Defendant, 
upon  hearing  of  the  mortgage  deed,  entered  into  possession  of 
said  land  for  an  alleged  breach  of  condition  in  his  deed  to 
Evans,  and  remains  in  possession,  claiming  the  land  by  rea- 
■on  of  said  alleged  breach.  Judgment  for  plainti£f,  and  de-^ 
fendant  appealed. 

/.  B.  Yellowleyf  for  the  appellee. 
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Shepherd,  J.  CSansidered  either  as  a  conditional  sale  or  a 
contract  to  reconvey,  hie  honor  was  entirely  correct  in  hold- 
ing as  void  for  uncerUunty  the  provision  in  the  deed  respect- 
ing the  right  of  the  grantor  to  repurcliase  the  land  when  sold. 
No  time  is  fixed  for  performance,  nor  is  there  any  stipulation 
whatever  as  to  the  price  to  be  paid. 

The  provision,  not  being  a  limitation^  can  therefore  only 
take  effect,  if  at  all,  as  a  condition  subsequent,  and  viewed  in 
this  light  we  cannot  hesitate  in  deciding  that  the  restriction 
upon  alienation  attempted  to  be  imposed  after  the  grant  of 
the  fee  is  repugnant  to  the  nature  of  the  estate  granted,  con- 
trary to  the  policy  of  the  law,  and  therefore  inoperative.  Ever 
since  the  statute  of  quia  emptore»,  the  right  of  alienation  has 
been  considered  as  an  inseparable  incident  to  an  estate  in  fee: 
Coke  on  Littleton,  436;  Williams  on  Real  Property,  61,  62;  1 
Washburn  on  Real  Property,  79;  and  except  in  some  cases 
where  the  restriction  is  only  partial,  the  law  docs  not  recognize 
or  enforce  any  condition  which  would  directly  or  indirectly 
limit  or  destroy  such  a  privilege  —  iniqxium  est  ingenuis  homi' 
nibus  non  liberam  esse  rerum  suarum  alienationem.  Accordingly, 
it  has  been  held  by  this  court  that  a  condition  that  a  devisee  in 
fee,  shall  not  sell  or  encumber  his  land  before  attaining  the  age 
of  thirty-five  is  void,  "because  it  is  inconsistent  with  the  full 
and  free  enjoyment  which  the  ownership  of  such  an  estate 
implies  *':  Twitty  v.  Oamp^  Phill.  Eq.  61.  To  the  same  effect 
has  it  been  ruled  as  to  a  condition  that  a  devisee  in  fee  shall 
make  oath  "that  he  will  not  make  any  change  during  his 
life'' in  the  testator's  will  respecting  his  property:  Taylor  y. 
Mason^  9  Wheat.  360;  or  that  he  shall  not  offer  to  mortgage 
or  suffer  a  fine  or  recovery:  Ware  v.  Canrt,  10  Barn.  &  C.  433; 
or  that  he  shall  contract  in  writing  not  to  alienate  before  the 
proceeds  of  certain  realty  are  paid  to  him:  Mandlebaum  v. 
McDoneUj  29  Mich.  78;  18  Am,  Rep.  61;  or  that  land  devised 
to  a  number  of  persons  shall  not  be  divided:  Smith  v.  Clark^ 
10  Md.  186. 

Such  conditions  are  not  sustained  where  they  "infringe 
upon  the  essential  enjoyment  and  independent  rights  of  prop- 
erty, and  tend  manifestly  to  public  inconvenience":  4  Kent's 
Com.,  131;  Bacon's  Abridgment,  tit.  Conditions;  Sheppard's 
Touchstone  of  Common  Assurances,  131. 

"A  condition  annexed  to  an  estate  given  is  a  divided  clause 
from  the  grant,  and  therefore  cannot  frustrate  the  grant  pre- 
cedent, neither  in  anything  expressed  nor  anything  implied 
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which  is  of  its  nature  incident  and  inseparable  from  the  thing 
granted  ":  SiarHe  v.  BuiUr,  Hob.  170. 

While  unable  to  find  any  decision  exactly  in  point,  we  feel 
assured  that  our  case  falls  within  the  principle  elated  and 
illustrated  by  the  foregoing  authorities.     The  restriction  is 
certainly  inconsistent  with  the  ownership  of  the  fee  as  well, 
it  would  seem,  as  against  public  policy.    The  right  to  repur^ 
chase  is  of  indefinite  extent  as  to  time  (it  being  reserved  to 
the  grantorSi  their  heirs  or  assigns),  and  may  be  exercised 
whenever  the  property  is  sold,  although  no  amount  is  fixed 
upon  as  purchase-money.    In  other  words,  we  have  an  estate 
in  fee  without  the  power  to  dispose  of  or  encumber  it  unless 
first  offering  it  for  no  definite  price  to  the  grantors,  their  heirs 
or  assigns.    The  condition  is  repugnant  to  the  grants  and 
therefore  void.    Even  if  the  right  to  repurchase  could  be  sus- 
tained, the  defendant  has  no  cause  of  complaint,  inasmuch  a§ 
the  court,  in  decreeing  foreclosure,  has  ordered  that  thirty  days' 
notice  of  the  sale  shall  be  personally  served  on  him. 

The  exception  to  the  insufficiency  of  the  description  in  the 
mortgage  from  Evans  to  the  plaintiff  is  plainly  untenable: 
Herdey  v.  Wihon,  81  N.  G.  405;  Euli8$  y.  MeAdanu,  108  N.  G. 
607,  and  the  cases  cited. 

Neither  is  there  any  merit  in  the  other  exception  as  to  the 
refusal  of  the  court  (considering  the  admissions  in  the  answer) 
to  require  the  plaintiff  to  introduce  the  deed  firom  Oalloway 
to  Evans. 

The  judgment  must  be  affirmed. 


'  Deids— Void  RisiBVATioiia  Ik.  — Gonditioiia  or  rewnrattons  ia  s  daed 
which  are  repugnant  to  the  estate  granted  are  Toidi  Note  to  Nwrnery  ▼• 
Carter,  78  Am.  Dea  235:  Pynehmy.  SteamM,  11  Mel  812;  45  Am.  Deo.  SIO^ 
and  note;  Bas9eU  ▼.  Budhng,  77  Mich.  338;  18  Am.  81  Rep,  404^  and  note. 
So  a  condition  in  a  deed  that  the  grantee  shall  not  alien  ia  void  beoanso  it 
Is  repugnant  to  the  esUte:  Dt  Pettier  ▼.  MkhaO,  6  N.  T.  4^}  57  Am.  Dt^ 
470»  and  ezt«ided  note;  Mumm  r.  HaO,  97  N.  a  S06. 
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Ex  PARTS  MoNbblbt. 

(86  Wm  yaMniiiA,  M.] 

Cbimi,  Plagb  whxbi  OoMMrmo.  —If  a  man  u  nnlawfullj  ttraek  mt  to> 
jimd  in  one  itate  or  oonnty,  from  which  he  diet  in  another,  the  ooorti 
of  the  former,  in  the  abeenoe  of  any  controlling  statute^  are  the  only 
ones  which  can  inquire  into  and  pnnish  his  offense. 

CoNYuor  or  Law&  — The  eriminal  laws  of  a  state  have  no  force  beyond  iti 
territorial  limita 

CoiisTrrunoNAL  Law— Statutb  Authoriziho  thb  PdNisHmiiT  or  a  Obimi 
CoMMrrraD  bktond  ths  Statb.  —  A  statute  declaring  that  if  any  person 
is  struck  or  poisoned  out  of  this  state  and  dies  by  reason  thereof  within 
this  state,  the  offender  shall  be  as  guilty,  and  may  be  proieonted  and 
punished,  as  if  the  mortal  stroke  had  been  given,  or  the  poison  admin- 
istered, in  the  county  in  which  the  person  so  struck  or  poisoned  may 
die,  is  not  unconstitutional,  though  the  constitution  of  the  state  deolarea 
that  the  trial  of  crimes  shall  be  in  the  county  where  the  alleged  offens* 
was  committed. 

OoKBnTUTiOHAL  Law — Natiohal  CoHsnTUTicir,  WHur  Don  rot  OoimoL 
PnooBSDiNoa  m  State  Coc7RT8.  —  The  provisions  of  section  2  of  artieU 
S  of  the  constitution  of  the  United  States  declaring  that  tho  trial  ol 
crimes  shall  be  held  in  the  state  where  they  shall  have  been  committed* 
and  of  the  Sixth  Amendment  guaranteeing  that  in  all  eriminal  proeeon* 
lions  the  aocused  shall  enjoy  the  right  to  trial  by  impartial  Jury  of  the 
state  and  district  wherein  the  crimes  shall  have  been  committed,  apply 
only  to  proceedings  in  the  courts  of  the  United  Statea  for  oflbnsee 
agiinst  the  United  States. 

FffMOfi  and  MeDonaldy  for  the  plaintiff  in  error. 

AUorMT^general  Alfred  Caldwell^  for  the  state. 

BRAHNOify  J.  Stuart  McNeelej  filed  his  petition  in  Jnlj, 
1891,  in  the  circuit  court  of  Logan  County,  praying  for  a  writ 
of  hab€(u  eorpui  to  discharge  him  from  the  jail  of  that  county, 
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and  upon  demurrer  the  court  refused  to  award  the  writ,  and 
dismissed  the  petition,  from  which  action  of  the  court  be  has 
obtained  this  writ  of  error 

The  petition  states  that  in  1891  Frank  Hurley  died  from 
gunshot  wounds  inflicted  by  McNeeley  while  both  were  in  the 
state  of  Kentucky,  standing  between  high  and  low  water 
marks,  about  ten  feet  above  the  water's  edge,  on  the  Kentucky 
side  of  the  Tag  Fork  of  Big  Sandy  river,  formerly  called  the 
*'  East  Fork; "  that  Hurley  died  in  Tiogan  County;  that  Mc- 
Neeley is  confined  in  the  jail  of  Logan  County  upon  criminal 
process  issued  by  a  justice  of  that  county  to  answer  for  the 
murder  of  Hurley;  thai  the  state  of  West  Virginia  has  no 
jurisdiction  over  said  ofiense,  because  it  was  committed  in 
Kentucky;  and  it  prays  that  a  writ  of  haheas  eorptis  issue  for 
his  relief,  and  that  he  be  discharged  from  custody.  The  peti- 
tion does  not  state  anything  as  to  McNeeley's  citizenship. 

The  boundary  line  in  that  locality  between  the  states  of 
West  Virginia  and  Kentucky  is  as  it  was  between  Virginia 
and  Kentucky  at  the  date  of  the  formation  of  West  Virginia: 
Const.  W.  Va.  art.  2,  sec.  1;  Code  Va.  1860,  c.  1,  sec.  6.  The 
stream  called  ''  Tug  Fork  "  is  here  the  boundary,  and  the  line 
between  the  states  is  its  middle:  Handly^n  Lesue  ▼.  Anthony^ 
5  Wheat.  874;  1  Bishop's  Criminal  Law,  sec.  150.  I  think  it 
clear  that  the  mortal  blow  was  given  within  the  territory  of 
Kentucky;  but  Hurley  died  within  the  territory  of  West 
Virginia,  and  under  our  code,  though  the  mortal  blow  was 
given  in  Kentucky,  this  state  has  jurisdiction  to  try  McNeeley, 
if  the  provision  be  valid. 

Chapter  144,  sec.  6,  is  as  follows:  "If  a  person  be 
stricken  or  poisoned  in,  and  die  by  reason  thereof  out  of,  this 
state,  the  offender  shall  be  as  guilty,  and  be  prosecuted  and 
punished,  as  if  the  death  has  occurred  in  the  county  in  which 
the  mortal  stroke  or  poison  was  given  or  administered;  and 
if  any  person  be  stricken  or  poisoned  out  of  thia  state  and 
die  by  rAoaon  thereof  within  this  etate,  the  offsnder  shall  be 
as  guilty,  and  may  be  prosecuted  and  punished,  as  if  the  mor- 
tal stroke  had  been  given,  or  the  poison  administered,  in  the 
county  in  which  the  person  so  stricken  or  poisooed  may  so 
die." 

It  is  relied  upon  as  a  chief  point  in  the  prisoner's  case  that 
the  latter  clause  of  said  code  section  is  in  violation  of  sec. 
14,  art.  8,  of  the  state  constitution,  and  see.  3,  art.  8,  of  the 
of  the  federal  constitution.     Section  14,  art.  3,  of  the  state 
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oonetiiotioQ  prmdas  tiiai  tlM  irUls  of  •rimai  shall  b§  ''in  the 
county  where  the  alleged  offenee  wm  committed/'  TMa 
miaes  the  question,  where  waa  thia  offenae  com  milted^  ki  a 
legal  poiat  of  view,  in  KentiAcky^  where  the  bvlfot  attwok  fla 
Tictim,  or  in  West  Virfinia,  whore  he  died?  Wo  muat  look 
to  the  comnM>a  hiw  to  answer  thia  outoido  Uio  statute*  The 
SDcioQt  common  l«tw  ia  eaid  to  h^ve  propounded  the  very  mft- 
roasonaUe  prineiple  tiiat,  if  a  person  be  wounded  in  one  county 
and  die  in  another,  hia  murderer  could  be  tried  in  neither.  1 
Uawk.  P.  a  c.  13,  see.  13,  thus  states  il:  ''It  ia  said  by 
aome  that  the  death  of  one  who  died  in  one  county  of  the 
wound  given  in  another  waa.  not  indictable  at  all  at  common 
law,  because  tine  offenae  waa  not  complete  in  either  county, 
and  the  jury  coold  only  inquire  of  what  happened  in  their  own 
county;  but  it  haa  been  holdea  by  othera  tbat^  if  the  corpse 
had  been  carried  into  the  county  where  the  stroke  was  given, 
the  whole  might  be  inquired  of  by  a  jury  of  the  Same  oounty.'' 
In  volume  2,  c*  25,  aec  36,  Hawkina  states  that  ae  the  mors 
general  opinion. 

ChiUy  says^  in  1  Criminal  Law,  *178,  thai  where  the  blow 
and  death  were  in  diflbrent  counties  '*  it  was  doubted  "  whether 
the  murderer  could  be  punished  in  either. 

Blackstone  says  he  could  be  punished  in  either  county: 
Bhuik.  Com.,  bk.  3,  p.  303. 

But  that  great  English  authority  on  criminal  law.  Lord 
Hale,  vindicates  the  ancient  common  law  from  this  reproach, 
saying:  '^  At  common  law,  if  a  man  had  been  stricken  in  one 
county  and  died  ia  another,  it  was  doubtful  whether  he  were 
indictable  or  triable  in  either;  but  the  more  common  opinion 
was  that  he  might  bo  indicted  where  the  dtroke  was  given,  for 
the  death  is  but  a  consequence,  and  might  be  found,  though 
in  another  county."     So  says  East  1  P.  C,  c.  5,  sec.  128. 

In  John  iany'i  Cam,  Y.  B.  6  Hen.  VII.,  p.  10  (A.  D.  1490), 
where  the  blow  and  death  were  in  different  counties,  the  court 
said:  *'  In  this  case  it  hath  been  used  after  the  death  to  bring 
the  dead  man,  to  wit,  the  body,  into  the  county  where  ho  was 
struck,  and  then  to  inquire  and  find  that  he  was  struck  and 
died  of  that";  and  in  a  case  in  1491,  Tremaille,  J.,  said, 
where  the  blow  and  death  were  in  different  counties:  *'lt 
seems  it  is  not  material  where  he  died,  for  the  striking  is  the 
principal  point;  but  it  requires  death,  otherwise  it  is  no  fol* 
any;  bijit  whether  be  died  in  one  place  or  another  is  not  ma- 
terial ":  Y.  B«  7  Hen.  VII.,  p.  %, 
AM.  Si;  aar^  Vob  XXXU.-68 
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Abbott,  C.  J.,  in  Rex  v.  Burdett,  4  Barn.  A  Aid.  169,  held 
Hale's  authority  at  superior  in  this  matter. 

Wharton  in  1  Criminal  Law,  sec.  292,  sajs:  ''By  the  early 
English  common  law,  the  place  where  the  mortal  stroke  was 
given  had  jurisdiction  in  cases  of  homicide.  As  there  seemed, 
howeyer,  to  be  doubts  in  the  cases  in  which  the  blow  was  in 
one  jurisdiction  and  the  death  in  another,  the  statute  2  A  3 
Edw.  VI.,  c.  24, 'was  passed,  the  effect  of  which  though 
inartificially  drawn,  is  to  give  the  place  of  death  jurisdiction. 
This  statute  has  been  held  to  be  part  of  the  common  law  in 
several  states  in  this  country;  but  even  where  it  is  in  force 
it  does  not,  according  to  the  better  opinion,  divest  the  juris- 
diction of  the  place  where  the  blow  was  struck '':  1  Bishop  on 
Criminal  Procedure,  sec.  52.  I  think  the  proposition  that  the 
prosecution  may  be  where  the  blow  is  given,  no  matter  where 
the  death,  was  the  rule  under  the  ancient  common  law,  and 
certainly  under  the  modern  common  law  as  held  in  American 
courts.  The  true  view  is  that  the  blow  is  murder  or  not,  ao> 
cording  as  it  produces  death  or  not  within  a  year  and  a  day; 
and  in  all  cases  an  indictment  lies  in  the  county  where  the 
blow  was  given:  1  Bishop  on  Criminal  Procedure,  sec.  61. 

President  Garfield  received  his  wound  in  the  District  of 
Columbia,  but  died  in  New  Jersey;  and  under  a  statute  that 
any  one  ''  who  commits  murder  within  any  fort,  arsenal,  mag- 
azine, dock-yard,  or  any  other  place  or  district  or  country  un- 
der the  exclusive  jurisdiction  of  the  United  States,  .  •  •  • 
shall  suffer  death,"  it  was  contended  that  to  say  one  commits 
murder  within  a  district  the  blow  and  death  must  both  take 
place  there,  but  on  full  consideration  it  was  held  that  the 
crime  was  committed  within  the  district,  because  the  blow 
was  there:  United  State*  v.  Ouiteau^  1  Mackey,  498;  47  Am. 
Rep.  247. 

In  RUey  v.  StaUj  9  Humph.  646,  where  the  death  and  blow 
were  in  different  counties,  the  Tennessee  court,  under  a 
statute  providing  that  trial  should  ^  be  in  the  county  whers 
the  offense  may  have  been  committed,^'  said  it  repealed  the 
statute  of  2  &  8  Edw.  VI.,  that  the  blow  was  the  offense,  the 
death  the  mere  result;  and  that  it  never  was  the  rule  under 
the  old  common  law  that  where  death  and  blow  were  in  dif- 
ferent counties  the  trial  could  be  in  neither,  and  the  trill 
must  be  in  the  county  where  the  blow  was  given* 

In  Oreen  r.  State,  66  Ala.  40,  41  Am.  Bep.  744,  It  was  hdd 
that  a  statute  authorising  prosecution  fiv  mordflr  in  fhs 
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eonnty  where  the  blow  was  etruck,  though  death  was  out  of 
the  state,  was  valid,  the  court  saying  that  the  wound  was  the 
offense,  death  a  sequence,  rather  than  a  constituent  elemental 
part,  of  the  crime,  and  that  without  the  statute  the  state  had 
jurisdiction. 

In  State  ▼.  Oetsert^  21  Minn.  869,  a  person  was  stabbed  in 
Minnesota  and  died  in  Wisconsin,  and  it  was  held  that  the 
death  in  Wisconsin  was  only  a  consequence  of  the  act  com- 
mitted against  Minnesota,  and  he  was  triable  there.  It  was 
not  based  on  a  statute. 

In  State  v.  KeUy,  76  Me.  831, 49  Am.  Rep.  620,  the  doctrine 
is  asserted  as  common  law  that  where  the  blow  is  given  is 
where  the  crime  is  committed. 

People  v.  GiU,  6  Gal.  637,  holds  the  crime  is  where  the  blow 
is,  and  where  the  place  of  trial  is  changed  after  the  blow  by 
law,  it  must  be  at  the  place  fixed  by  law  at  date  of  blow. 

In  State  r.  Bowen^  16  Kan.  475,  where  the  indictment  did 
not  charge  death  to  have  occurred  in  the  state,  where  there 
was  no  statute  on  the  question,  Brewer,  J.,  said  that,  as  the 
only  act  the  defendant  does  towards  the  death  is  giving  the 
blow,  that  place  is  the  place  where  he  commits  the  crime,  and 
that  the  subsequent  wanderings  of  the  wounded  man,  unin- 
fluenced by  the  defendant,  do  not  change  the  place  of  the 
offense;  that  death  simply  determines  the  character  of  the 
crime  in  giving  the  blows,  and  refers  back  to  the  act,  and 
gives  it  quality. 

The  case  of  Commonwealth  v.  Linion^  2  Va.  Cas.  206,  is  said 
in  Hunter  v.  State^  40  N.  J.  L.  614,  to  be  the  only  case  holding 
that  where  a  blow  is  given  in  one  state,  followed  by  death  in 
another,  there  can  be  no  prosecution  in  the  state  of  the  blow. 
No  reasons  are  given  by  the  court  I  do  not  see  how  that  de- 
cision was  reached,  except  on  the  untenable  ground  of  the 
alleged  rule  of  the  old  common  law,  that  where  the  blow  is 
in  one  county,  death  in  another,  neither  can  try  the  case;  by 
parity  of  reasoning,  where  blow  is  in  one  state,  death  in  an- 
other, the  state  where  the  blow  was  given  cannot  prosecute. 
That  must  have  been  the  reason,  as  Hawkins  and  Chitty,  re- 
ferring to  that  rule,  are  cited,  and  Blackstone,  Hale,  and  Basti 
denying  it,  are  not  referred  to.  The  statute  2  &  8  Edw.  VL, 
to  remove  the  doubt  about  that  rule,  was  not  then  in  force, 
all  British  statutes  having  been  repealed  by  the  act  of  27th 
December,  1792:  1  Tuck.  Bla.  Com.  8;  1  Rev.  Code,  1819,  a 
40.    The  fact  that  it  is  the  place  of  the  blow  where  the  orime 
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is  comoMed  Ib  AirtilNr  rastained  by  tha  wellnietUed  propoai- 
tioa  thttt  tharo  Cfto  be  no  proaeeutkui  at  the  place  of  dieath 
nMrelj,  qdIms  a  steioU  aotboriaeB  it:  1  WbairtoB's  Criminal 
Law,  tee.  2&i. 

The  said  statute  of  Edward  was  in  force  in  Virginia  xmd^i 
the  erdisasiae  in  o^nineaiien  in  May,  1776,  declaring  opera- 
tire  in  Virgisia  all  acts  ef  the  Saghsk  parliameBt  of  a  gen- 
eral nature,  not  local  to  Great  Britain,  parsed  since  the  fonrth 
jmr  of  the  reign  td  King  James  L,  when  the  Virginia  bill  of 
rights  of  June  12, 1776,  was  adopted;  and  it  may  be  said  that^ 
as  the  Btactote  of  Edward  allowed  a  prosecution  in  the  county 
of  death,  thus  making  tiiat  eounty,  in  a  legal  sense,  the 
county  where  the  offense  was  oomiBiiited,  we  nrast  inierpret 
the  coBStitutional  dause  in  question  kf  the  Ugbi  of  that 
statute. 

If  the  Virginia  bill  of  rights,  which  remained  unchanged 
down  to  the  formation  of  this  state,  had  used  the  word 
''county,"  as  does  oors,  there  would  be  force  in  the  suggae- 
Jion  greater  than  there  ie;  hot  it  provided  thait  an  accused 
should  be  tried  by  a  ''jury  of  his  vicinage."    filaeksione,  in 
book  S,  page  350,  merely  remarks  that  the  word  "Yisoe," 
from  which  juries  were  drawn  at  common  law,  was  interpreted 
to  mean  ^oownty."    This  word  **  vicinage,"  borrowed  &om 
old  common  law,  is  not  defined  in  Bonvier  or  Black  in  their 
law  dictionaries  as  meaning  ^^connty,"  but  ''neighborhood, 
vicinity."     It  did  not  mean  '^county."     In  discttssing  the 
matter  d«  quo  vidneto — out  of  what  neighborhood  —  the  jury 
shall  oome,  3  Coke  on  Littleton,  464>  states  that  it  must  be 
'^of  that  town,  parish,  or  hamlet,  or  plsice  known  out  of  the 
town,  e4)C.,  within  the  record,  within  which  the  matter  of  fact 
TBSuable  is  alleged,  which  is  most  certain  and  nearest  tliere- 
finto,  the  inhabitants  whereof  may  have  the  better  and  more 
certain  knowledge  of  the  fact." 

Chitty  (1  Crini.  Law,  500)  says  the  jury  at  common  law 
must  come  '^  from  the  very  ville  or  place  where  the  offense  was 
committed,"  and  that  there  wna  a  challeDge  for  want  of  hun- 
dreders  on  the  jury. 

Far  back,  under  the  common  law,  murders  were  tried  just 
where  they  occurred,  by  close  neighbors,  acquainted  with  the 
facts,  as  jurors  upon  view  of  the  body  {sm^r  vis^m  corporis). 
That  the  vicinage  was  the  neighborhood,  not  the  county,  is 
plain  from  Proffatt's  Trial  by  Jury,  sec  80,  and  Thompson  on 
Trials,  sea  L     So  it  will  appear  from  Hargrave's  note  to  3 
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€J6ke  on  LSbtletoir,  464,  where  it  wiH  also  appeftr  tlmt,  while  a 
atatvto  in  Annexe  mgn  altered  Ibia  in  ei^il  eaaea,  Mowii\g  the 
Jiirj  fima  the  body  of  the  ooufity,  it  remained  unaltered  in 
ariminal  caMB  hImu  HargniYe  wrote  the  notei  and  was  not 
eihanfed  aa  to  friomea  uni;il  6  Qeo.  IV.,  e*  60,  aeo.  IS;  the  24 
Oeo.  n.y  0.  18,  only  applyirig  to  actions  on  penal  statcrtes. 

Thfia  at  the  d<ate  of  the  adoption  of  the  Virginia  bill  of 
righta  "vicinage"  meant  ** neighborhood,"  •*Ticinity,"  not 
•eoonty."  Judge  Green  bo  thoihght,  for  in  the  opinion  in 
Slarto  ▼.  Iswe,  m  W.  Va.  783,  45  Am.  Rep.  570,  he  says  the 
word  ^Wieinage,'*  aa  need  in  the  Virginia  UN  of  rights,  meavt 
**  vicinity,**  and  wae  not  the  equivalent  of  "  connty,"  and  he 
i^entnree  tboopfnian  that  wnder  it  the  etatute  allowing  a  trial 
in  either  connty,  wh€Te  an  ofleivse  occurred  within  one  hun- 
dred yarde  of  a  line  between  two  eouDtiee,  wonld  be  constitu- 
tional, but  not  so  nfider  omr  constitution. 

The  Mftssachusetta  court,  in  Cemmonwecdth  r.  Parker^  3 
Pick.  550,  heid  that,  where  the  constitution  used  the  word 
**  vicinity  ^  ia  pro<^d4T>g  for  the  place  of  trial  it  was  not  equiva- 
lent to  "  county.* 

My  own  iaipet^ation  of  the  old  common-law  books  brings 
me  to  the  same  eonclnsion  with  Judge  Green.  Therefore,  no 
Ugkt  upon  Ifee  conetmction  of  the  clanse  in  qtteetion  in  our 
eoRstitiiitioQ  ia  shed  by  the  atatute  2  A  S  Edw.  VI.  When 
our  constitution  was  adopted,  that  atatute  was  not  law,  be- 
eaoae  of  tks  repeal  of  English  acts  in  1792;  and,  if  that  aot 
bttd  not  repealed  it^  the  closing  chapter  of  the  Code  of  1849 
would  have  done  so. 

Again,  I  doubt  whether  the  statute  of  Edward  would  apply 
anyhow,  becauee  it  provided  only,  the  blow  and  death  both 
being  in  the  kingdom  but  in  different  countiee,  that  the  connty 
of  death  might  take  j-urradiction,  not  applying  to  the  case 
where  the  Mow  was  ont  of  the  kingdom  but  the  death  within; 
and  t^at  tiiis  is  so  is  apparent  from  the  fact  that  parKameni 
poBsed  a  statute  in  second  yeiar  of  George  IL,  providing  where 
trial  ahovld  be  where  blow  and  death  happened,  the  one  or 
the  other,  outside  the  kingdom:  1  Hawk.  P.  C.  94;  1  Chitty 
on  Criminal  Law,  *  179.  The  case  of  a  thief  carrying  goods 
from  county  to  county  or  from  state  to  state,  and  punishable 
in  either,  is  not  analogous.  He  himself,  every  moment,  every- 
wbeie  bo  goes,  is  activel'y  committing  crime* 

Thus,  I  should  think,  as  a  common  law  the  place  of  the 
■Mrlal  atroke  ia  the  plaoe  where  the  offense  is  committed,  and 
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tbe  place  of  death  is  not,  and  can  only  be  made  the  place  of 
trial  by  statute,  when  our  constitution  guaranties  a  trial  in 
tlie  county  where  the  oflfense  is  committed  it  means  the  place 
where  the  stroke  was  given.  Then  can  a  state  punish  an  act 
done  outside  its  territory  T  It  seems  to  be  an  axiom  that  a 
state's  criminal  law  is  of  no  force  beyond  its  limits:  Wharton 
on  Conflict  of  Laws,  sec.  18;  Story  on  Conflict  of  Laws,  sec 
621;  1  Bishop  on  Criminal  Laws,  sea  110.  Story,  J.,  said  in 
The  ApoUon,  9  Wheat  862,  that  laws  of  a  countrj  <'  must 
always  be  retricted  in  construction  to  places  and  persons 
upon  whom  the  legislature  have  authority  and  jurisdiction." 

It  can  be  asserted  that  a  crime  committed  in  another  coun- 
try, and  in  violation  of  its  laws,  oannoti  by  legislatiye  fiction 
or  construction,  be  considered  an  offense  in  another  country. 

This  doctrine  does  not,  however,  apply  to  cases  where  a  crime 
is  perpetrated  partly  in  one  and  partly  in  another  country, 
provided,  as  Mr.  Bishop  says,  ^*  what  is  done  in  the  country 
which  takes  jurisdiction  is  a  substantial  act  of  wrong,  not 
merely  some  incidental  thing,  innocent  in  itself  alone."  But 
this  brings  us  back  to  the  same  question  again. 

The  American  states  are  distinct  and  separate,  as  between 
themselves,  as  to  the  administration  of  criminal  law.  Wherein 
a  state  assumes  criminal  jurisdictions  over  crimes  done  within 
another  it  would  seem  to  be  without  power.  If  Hurley  had 
died  in  Kentucky,  could  this  state  try  McNeeley,  even  if  she 
had  a  statute  extending  so  far?  Could  she  thus  exercise 
power  over  soil,  persons,  and  acts  without  her  territorial 
limits? 

There  are  two  lines  of  reasoning  applicable  to  this  case. 
One  is  that  while  the  blow  is  the  beginning  in  the  criminal 
transaction,  it  is  only  the  beginning.  The  wound  is  because 
of  the  wrong  in  planting  the  bullet  in  the  body,  that  wrong 
yet  operating  towards  the  consummation,  which  is  the  death; 
that  the  prisoner's  agency  is  yet  active  in  all  this,  in  the  lan- 
guishing, in  the  decay  of  the  physical  strength,  in  the  dying 
by  reason  of  his  wrong  that  started  the  process  ending  in 
death;  and  that  its  energy  ceased  not  for  a  moment  until 
death;  and  that  this  caused  the  death. 

The  other  is  that  the  shot  that  planted  the  bullet  is  the 
wrong.  With  it  the  prisoner's  actions  began  and  ended.  The 
suffering  and  dying  are  acts  not  his,  but  acts  of  the  deceased; 
mere  consequences  or  results  of  his  act  He  is  answerable 
only  because  he  started  the  force  causing  death;  that  he  struck 
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no  blow  in  this  state,  and  committed  no  breach  of  her  peace 
0r  sovereignty. 

The  former  yiew  is  ably  held  in  Commonwealth  ▼.  Maeloon^ 
101  Mass.  1;  100  Am.  Deo.  89;  Tyler  y.  People,  8  Mich.  820; 
and  Commonwealth  y.  Parker,  2  Pick.  650;  while  the  latter 
yiew  is  held  in  1  Bishop  on  Criminal  Law,  sees.  112-116,  and 
Bishop  on  Criminal  Procedure,  sees.  51, 52,  and  State  v.  Carter^ 
27  N.  J.  L.  500, 

I  must,  for  myself,  say  that  I  have  not  been  able  to  relieve 
myself  from  serious  doubt  as  to  the  validity  of  the  second 
clause  of  section  6,  c.  144,  code,  subjecting  to  punishment 
here  a  person  striking  a  blow  outside  of  this  state,  where  the 
oonsequent  death  occurs  within  this  state,  because  I  regard 
the  crime  as  committed  where  the  mortal  wound  is  inflicted. 
Under  this  statute,  a  man  dealing  a  blow  in  California  or 
Australia,  if  the  stricken  person  comes  here  and  dies,  may  be 
tried  here,  far  away  from  the  scene  of  the  tragedy,  where  his 
character  is  known,  far  away  from  friends  to  aid  in  his  defense, 
far  away  from  the  witnesses  of  the  act,  with  no  power  in  this 
state  to  compel  the  attendance  of  those  witnesses.  The  law 
of  California  or  Australia  may  punish  the  act  under  the  same 
facts  in  a  certain  way;  ours  with  more  severity.  Does  the 
prisoner  know  of  our  law  when  he  strikes  the  blow?  Is  he 
bound  to  know  our  law?  He  is  not.  Neither  in  fact  does  he 
know,  nor  in  theory  is  he  bound  to  know,  our  law  when  he 
delivers  the  blow.  He  cannot  tell  into  which  one  of  the  many 
countries  of  the  earth  the  victim  may  wander  within  the  year 
and  day  before  death,  and  he  cannot  study  the  laws  of  all 
states. 

True,  the  state  may  as  much  need  witnesses  from  the  place 
of  death  to  prove  death  and  dying  declarations,  but  the  prose- 
cuting need  is  not  to  be  compared  to  his  need;  and  the  state 
has  subordinated  her  convenience  and  facility  of  prosecution 
by  guarantying  him  by  her  laws  compulsory  process  for  evi- 
dence and  trial  in  the  county  where  the  offense  is  committed. 

I  cannot  see  very  clearly  that  the  man  from  California  or 
Australia  has  a  trial  in  the  county  where  the  offense  is  com- 
mitted. Mr.  Bishop  in  reasoning  against  the  enforcement  of 
such  laws,  says  it  is  not  a  question  of  constitutional  law,  but 
that  such  laws  ought  to  be  construed  in  harmony  with  the 
law  of  nations,  and  their  enforcement  denied,  except  as  to  our 
own  citizens.  This  is  not  without  force.  It  may  be  said  with 
some  plausibility  that  the  constitutional  provision  applies 
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only  where  both  blow  and  death  oecwr  withm  the  wia^  Bmt 
only  eelects  what  county  shall  hold  the  trial;  and  tiMi  it4o«t 
not  apply  where  part  of  the  ofifenee  is  outside  the  elate.  Bat 
I  regard  it  a  question  of  jorisdlction  arising  noder  ih«  eonsti- 
tution;  and  that  nowhere  in  the  state  can  trial  be  had  ezosfl 
In  that  county  where  the  offense  is  com  roi  tted,  and  if  net  esovsb 
ef  the  act  occurred  in  the  county  of  death  to  enable  ae  te  My 
that  the  offense  was  committed  there,  then  it  has  no  jariadi^ 
tion,  nor  has  any  county  in  the  state;  for  I  construe  the  elaise 
as  meant  to  be  co-extensive  with  all  criminal  acta  jtietiekihle 
under  the  power  of  the  state. 

Mr.  Bishop,  the  great  author,  while  vesisting  eseh  etatvtsa 
with  reasoning  which  seems  to  me  Tery  strong  a«d 
factory,  yet  says  that  the  qnesiion  ie  not  one  of 
law,  but  one  of  international  law;  and  properly  admits  theA| 
if  a  legislature  command  a  court  to  yiolate  intematioiMil  law, 
it  is  bound  to  do  sa  See  Bndlreh's  Interpretation  of  Stat- 
utes, sec.  175.  If  then  he  is  right  and  the  questien  is  not  ene 
of  constitutional  law,  this  court  cannot,  on  hie  theory,  refuse 
to  execute  this  law. 

Virginiai  as  far  back  as  1840,  enacted  that  if  a  blow  be 
given  in  the  state,  and  death  result  in  another  state,  proeeca* 
tion  might  be  in  Virginia,  in  the  county  of  the  blow;  bat| 
though  her  criminal  taw  has  trndergone  several  revisions,  and 
though  England  and  several  of  the  states  of  this  Union  had 
kgislation  punishing  as  mfirder  eases  where  the  blow  was 
wrlhout  but  death  within  England  or  the  state,  Virginia  has 
never  adopted  it.  Did  she  doubt  its  validityT  It  was  Hieertsd 
in  our  code  in  1882;  but  though  I  have  doubts  on  the  sah> 
ject,  we  muet  not  forget  that  the  legislatvre,  cocnpoeed  of 
many  men  of  legal  ability  and  leannng,  and  wsted  by  the  pee^ 
pie  with  the  law-making  power  ef  the  state,  has  apprwed  Urn 
provision.  A  court  most  be  stow  and  eautioas  to  overthrew 
Its  action.  In  none  but  a  case  of  very  plain  laAraetien  ef  Che 
constitution,  where  there  is  no  escape,  will  or  o«gfai  a  eeoft 
to  do  so.  To  doubt  only  is  to  aflSrm  the  validy  ef  ite  aetion. 
I  resolve  my  doubt  m  this  way. 

I  shall  add  that  I  find  no  case  directly  holding  such  legie- 
Tation  void,  thotigh  a  number  of  eases  a'fibrd  ground  (w  logi- 
cal deduction  to  that  effect.  Thev  are  cited  above.  Bnt  there 
are  two  cases  asserting  its  validity.  In  TyUr  t.  Aopb,  t 
Mich.  820,  a  man  was  punished  in  Michigan  under  eoeh  an 
act  for  a  blow  dealt  in  Canada,  one  judge  diseenptiBf^  and  In 
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Commonwealth  t.  MaelooUy  101  Mass.  1,  100  Am.  Dec.  89,  a 
Britiii^  0bb$eei  and  a  eitisen  of  Maint  W9f  conricted  for  mur- 
der where  the  act  was  en  a  British  ressel  at  sea,  but  the  party 
Aed  m  Maflsaehnsetts.  Though  not  the  point  of  decision,  it 
is  conceded  that  such  legislation  is  vaHd,  in  the  opinions  in 
SUermam  t«  SkiU^  10  Mo.  503;  StaU  v.  KeUy^  76  Me.  331;  49 
Am.  Rep.  620;  and  by  Mr.  Jufllioe  Bradley  in  note  to  United 
S%a(tm  T.  fhi^Uau^  4lI  Am.  Rep.  261. 

As  to  the  contention  that  the  statute  before  ns  vtoTates  seo- 
tioQ  3  of  article  IIL  of  tixe  constitution  of  the  United  States, 
I  need  ooly  say  that  that  section  applies  to  United  States  court 
proceedings  only,  relating  only  to  pvoeeadings  fnr  offrases 
against  the  United  States.  So  does  amendment  six:  Fox  Y. 
Ohioy  5  How.  410;  Cook  v.  United  States,  138  U.  S.  157,  181; 
Barron  y.  BalUowve^  7  Pet.  243;  Spies  ▼.  Illinois,  123  U.  S. 
131.  Therefore  the  jadginwit  of  the  circttit  court  denying  the 
writ  of  kabeao  corptM  is  affirmed. 

Afi&rmed.  _««. 

GSaiXIKikL    LAW^JURISDICTIOHr^PLAOB   WHSRS  GrUU   CrOMMSTRDL — 

Ia  OMea  of  homioide,  when  the  mortal  blow  waa  atrack  in  Loaiaiana,  but  tho 
daaAh  occncred  ia  Miaaiaaipi«  the  oriine  aiay  be  proaeoated  in  fcha  Lcmtaiaoa 
pariah  where  the  blow  waa  given:  Stale  v.  Foster,  8  Ijl  Ann.  290;  68  Am. 
Dao.  d78»  and  note;  Cfr^en  y.  State,  6G  Ala.  40;  il  Am.  Rep.  744;  and  aaa 
Ufiitgd  Slatee  ▼.  Ouiteau,  47  Am.  Rep.  261,  and  aote;  note  to  Myera  v.  Myere, 
08  Am.  Deo.  6931  The  venne  in  a  criminal  caae  ia  to  be  laid  in  the  o&anij 
where  the  offenae  waa  oonimitted:  People  v.  Mather,  4  Wend.  229;  21  Am. 
Deo.  122L  The  atate  of  Weat  Virginia  haa  jnriadiotion  of  a  criminal  offDnaa 
oommitted  on  the  Ohio  river  within  low-water  mark»  oppoaite  the  territory 
•f  Weat  Virginia,  although  the  boat  waa  moored  to  the  bank  within  the 
bonndariea  of  Ohio:  State  r.  Plante,  29  W.  Va.  119;  fi2  Am.  Rep.  211.  One 
who  dnea  a  orimiiuJ  act  in  one  county  or  atate  may  be  held  liaUa  for  ita  omw 
tinnoua  aperatioa  in  another;  Conunonw^oUth  v.  Maeloong  101  Maaa.  It  100 
Am.  Dec.  89,  and  note. 

GuMUfix  Law— SxraixsaBiTOBiAi.  Exnor  or  Fmbxl  Sxatrrn.  —  Tha 
penal  wtufntinT  ol  a  atate  have  no  elect  beyond  the  limita  of  the  atata 
whioh  enafitad  them:  S^ffolk  Baak  r.  Kidder,  12  Vt.  464|  36  Aoa.  Deo.  354^ 
nais  to  Myere  ▼.  Uf»»,  68  Am.  Dee.  692.  See  alao  note  to  AUriU  «.  UuM- 
ington,  14  Am.  St.  Rep.  350,  disoasaing  the  question  aa  to  whether  tba  ooorta 
of  one  atate  will  aitaaapt  ta  euloroe  the  penal  atatatea  o£  another. 

CttBwmwwiiai  Law — Fidkial  OosBinnrnoK,  wanr  boh  Hqv  Efenor 
Pboommwm  w  Seuob  CauBn.  —  Artiele  7  of  tha  aoMndflienta  to  tha  na- 
tioaal  aomtitetiaai  eaftabhahea  a  UmatatiaB  to  the  mode  ol  trial  in  tha  fadaaal 
«MirK  bi^  aat  in  tha  atate  eonrtas  Stale  r.  Ke^ae,  8  VL  A7;  30  Am.  Deo. 
460^  aad  aoia;  and  likewiaeb  artiaU  4  of  tha  ameAdmeula  ta  tha  aonaftitation 
^  thaUaitad  Stataa  haa  aa  appyaatioa  U  pKiaaediap  vndat  tka  aslharitj 
^naM«  Aarfvt.  Aia^2J.  J.  Macah*  44;  lOAa^Dpik  1S||  aaa  alaa  ^tola 
4  MfaMk  S88;.  8»  Am.  Dao.  4iCt  aidl 
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KioLTQSvoi  18  the  fularo  to  ditoharge  the  duty  of  taking  ordinary  oars^  to 
the  injury  of  one  to  whom  the  duty  it  due,  sneh  fatlore  being  the  direct 
proximate  canie  of  the  injury  to  him. 

Obdinabt  Cars  is  suoh  aa  a  prudent  man  of  the  reqaieite  ekill  will  take 
ander  the  ciroamatanoee  of  the  particular  caee. 

Bailwat  CoRPOKATiOKa  —  DuTT  OF  TO  Cbildrbm  UTOH  TaAGK. — A  rail- 
road oorporation  owes,  with  respect  to  children  of  tender  years  and  im« 
mature  judgment,  at  least  the  duty  which  it  owes  to  domestio  animals 
straying  upon  its  traok«  to  wit,  the  duty  of  keeping  a  reasonable  lookout 
to  discover  whether  they  are  on  the  track,  as  well  as  to  avoid  injury  to 
them  after  they  are  seen. 

Railway  Corporations — Childbsn  oh  Track,  wbsthib  mat  bb  Trratxd 
AS  Trupasssrs.  —  A  child  of  such  tender  years  that  he  is  oondosively 
presumed  to  be  incapable  of  committing  a  orime  cannot,  if  he  strays  or 
sits  npon  a  railway  track,  be  regarded  as  a  trespasser  to  whom  no  duty 
is  due  and  for  whom  no  lookout  need  be  kepi 

Stidrnor  —  Rbs  QisTiB—  Question  Which  mat  Call  iob.  —  If  a  witness 
who  was  present  when  children  were  run  over  by  a  railway  train  is 
asked,  ''Right  at  the  time  and  while  you  were  examing  the  children,  — 
right  at  the  time  of  the  accidenti  —  what,  if  acy thing,  did  you  hear  the 
conductor  or  engineer  say?  '*  the  form  of  the  question  is  such  as  to  indi- 
oate  that  the  answer  may  relate  to  the  ret  ffesta,  and  therefore  be  admis- 
sible, and  the  trial  court  should  not  presume  that  the  answer  will  be 
incompetent,  and  on  that  account  refuse  to  hear  it. 

JVRT  Trial— Visw  of  thb  Prbuises.  —  Under  a  statute  declaring  that  the 
Jury  may  in  any  case,  at  the  request  of  either  party,  be  taken  to  view 
the  premises  or  place  in  question,  or  any  property,  matter,  or  thing  re- 
lating to  the  controversy  between  the  parties,  when  it  shall  appear  to 
the  court  that  such  view  is  necessary  to  a  just  decision,  the  trial  court  is 
Tested  with  such  a  discretion  that  its  action  in  granting  or  denying  a 
motion  to  have  the  jury  view  the  place  where  the  accident  occurred  will 
rarely  be  reviewed  by  the  appellate  court. 

Railroad  Corporations  —  Ordin  art  Carr  —  Qubstion  for  Jubt. — 
Whether  the  servants  of  a  railway  corporation  in  charge  of  a  train 
which  ran  over  children  of  tender  years,  playing  or  sitting  on  the  track, 
exercised  ordinary  care  in  keeping  the  requisite  outlook  to  discover  such 
children,  or  when  discovered  used  such  measures  as  were  proper,  under 
the  circumstances,  to  avoid  injuring  them,  is  a  question  which  can  rarely, 
If  ever,  be  determined  as  a  matter  of  law,  and  should  therefore  be  sub- 
mitted to  the  jury. 

JvET  Trial.  —  Common  Rnowlrdqr  and  Common  Bzrruncb  are  parts 
of  the  trial  of  every  civil  issue  without  special  proof,  and  the  jurors  are 
anthorised  to  draw  inferences  from  such  knowledge  and  experience. 

Railwat  Corporations  — Killing  Childrrn  —  Casr  for  thr  Jurt. — If 
children  of  tender  years  are  run  over  and  killed  by  a  railway  train  while 
sitting  on  or  near  the  rack,  and  the  evidence  tends  to  prove  that  they 
could  have  been  seen  in  time  to  avoid  injuring  them  had  a  reasonable 
outlook  been  kept;  that  the  firemen  had  been  putting  ooal  on  the  Bre^ 
and  did  not  see  them  until  too  late  to  stop  the  train  befois  reaohiBg 
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them;  and  there  was  no  eridenoe  m  to  whether  the  eogioeer  waa  keep* 
faig  an  outlook  or  not|  and  a  conflict  of  OTidenoe  as  to  whether  danger 
aignala  were  founded  or  not  when  the  ohildren  were  leen,  a  proper  oaao 
li  made  for  aabmiMJon  to  the  Jury,  and  it  la  error  for  a  coort  to  direot  a 
Bonsnit. 

Ounn  and  Oibb<m$^  J.  E  Better^  0.  E.  Hogg,  and  W.  E.  BO-^ 
Ur,  for  the  plaintiff  in  error. 

.  JB.  F.  AreheVf  for  the  appellee. 

Holt,  J.  On  the  twenty-eizth  day  of  June,  1890,  in  the  morn« 
iDg  between  eight  and  nine  o'clock,  in  Maeon  County,  three 
mileB  below  Point  Pleasant, on  the  track  of  the  Ohio  River  Rail* 
road  Company,  two  little  boys,  the  one  named  Henry  C.  Mays, 
the  other  named  Luela  Mays,  were  accidentally  killed  by  the 
np-boand  passenger  train  on  defendant's  railroad.  I  say  "  acci- 
dentally "  in  the  beginning,  once  for  all;  fbr  to  suppose  that 
fireman,  engineer,  or  any  one  in  conduct  of  the  train  did  so 
knowinglj  or  willfully,  in  the  sense  of  purposely,  is,  according 
to  the  evidence,  absurd  and  entirely  out  of  the  case.  It  was 
•o  accident,  nothing  more. 

Of  those  two  little  brothers,  Henry,  the  only  one  whose 
death  is  before  the  court  in  this  case,  was  between  four  and 
five  years  old.  Luela  was  slightly  larger,  and  presumptivelj 
a  year  or  more  older,  but  his  age  does  not  otherwise  appear, 
nor  is  his  death  a  matter  of  concern  in  this  case,  except  so  far 
as  the  evidence  connects  the  two,  and  the  killing  of  the  one 
throws  light  upon  the  circumstances  attending  the  killing  of 
the  other. 

This  suit  was  brought  in  August,  1890,  in  the  circuit  court 
of  Mason  Countji  by  W.  R.  Ounn,  administrator  of  the  childy 
Henry  C.  Mays,  deceased,  against  the  Ohio  River  Railroad 
Company,  for  ten  thousand  dollars  damages  for  the  alleged 
negligence  of  the  defendant  in  causing  the  death  of  the  child 
Henry.  The  case  was  matured  for  hearing.  Defendant  ap- 
peared and  pleaded  not  guilty.  A  jury  was  impaneled  but, 
failing  to  agree,  were  discharged  from  rendering  a  verdict 

On  the  11th  of  May,  1891,  the  case  was  again  put  on  trial, 
and,  after  plaintiff  had  introduced  all  his  evidence,  on  motion 
of  defendant  the  same  was  excluded;  and  the  jurji  without 
being  permitted  to  consider  any  evidence  on  plaintiff's  be* 
half — none  was  offered  by  defendant  —  rendered  a  verdict 
of  not  guilty.  The  plaintiff  moved  for  a  new  triaL  The  oourt 
refused  it     Plaintiff  excepted.    The  court  rendered  Judg- 
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ment,  and  th»  record  it  now  here  for  review  on  writ  of  error 
allowed  plaintiff. 

EleyeQ  wiineasea  wereexamiiied  by  plaintiff.  All  were  near, 
one  of  them  a  passenger  on  the  train,  but  no  one  knew  any 
thing  about  the  immediate  circumstances  or  cause  of  the  kill- 
ing, except  the  fireman  on  the  train,  who  saw  it  all,  bat  too 
late,  as  it  turned  out,  to  prevent  it  I  here  give  his  testimony, 
as  certified  and  sent  up  by  the  eoort  below: — 

"  Was  fireman  on  the  train  by  which  the  accident  occurred. 
Saw  the  children  at  the  time  they  were  hit.  Think  it  was  the 
cylinder  struck  them.  When  they  were  struck  they  rolled  oA 
down  into  the  little  culvert  or  ditch."* 

Upon  cross-examination  the  witness  testified  bm  fellows: 
'*As  soon  as  witness  saw  the  children  the  bell  was  rang  and 
the  whistle  sounded  —  the  alarm  given  by  witness.  TV>  avoid 
the  accident,  the  air  was  put  on  and  the  engine  reversed,  and 
witness  did  everything  he  couM  to  stop  the  train,  and  every- 
thing was  done  that  could  be  done." 

Upon  redirect  examination  said  witness  further  testified: 
That  witness  saw  some  object  on  the  track;  that  be  did  not 
know  what  it  was.     When  he  was  about  fifty  or  seventy  yards 
below  where  the  children  were  stmck,  witness  had  just  been 
patting  coal  in  the  fire,  and  had  gone  up  on  his  seat-box. 
Could  have  seen  an  object  on  the  ro:rd  there  some  three  or 
four  or  five  hundred  yards.     Could  not  discern  what  the  ob- 
ject was  that  far  if  as  small  as  decedent.     As  soon  as  witness 
discovered  the  danger  the  air  was  put  on  and  the  engine  re- 
versed.    Witness  did  not  leave  anything  undone  that  couki 
be  done  to  avoid  the  accident,  and  conld  not  hnve  prevented 
it  after  he  saw  the  children.     Witness  bad  been  shoveling 
coal,  and  had  just  got  upon  his  seat  when  he  saw  the  chil- 
dren.    It  was  a  clear  day.    Witness  did  not  know  whether 
the  engineer  in  charge  of  the  train  was  on  the  lookout  or  not 
He  was  sitting  there.     It  was  his  business  to  look  out.     It  is 
the  duty  of  the  engineer  or  fireman  to  look  ahead.     It  is  the 
duty  of  the  fireman  to  look  on  one  side  and  the  engineer  ob 
the  other.    The  children  were  sitting  on  the  witness's  side  of 
the  engine.     They  were  sitting  right  astraddle  e#  the  guard- 
rail.    Think  cylinder  struck  larger  boy,  and   the  step  on 
witness  ^1  side  of  engine  struck  smaller  boy.    Tbey  were  sit- 
ting on  left  side,  facing  north.    Witness  supposed  train  was 
running  twenty-five  or  thirty  miles  an  hoar,  and  it  woold  take 
something  like  a  hundred  yards  or  over  to  stop.    Train  rao 
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aboai  tho  feogth  of  itsel/  pasi  the  cbildraQ  before  it  vas 
stopped,  and  suppose  it  was  aomethiag  like  a  hundred  yards 
alter  witoeae  saw  children  until  train  was  aiopped.'^ 

The  accident  took  place  on  a  short  tpeatla  ten  or  twelve  &et 
long  and  fiMir  and  a  half  feet  high  above  the  bottom  of  the 
ditch  or  small  stream  wfaieh  it  spanned.  It  supported  about 
ton  cross-tiee,  eight  inches  broad,  eight  and  a  half  feet  long, 
with  a  space  of  about  six  inches  bet«reen  the  ties^  At  the 
trestle  there  was  a  cattle-gaard,  a  feDce  enclosing  the  railroad 
ttom  there  going  up,  but  no  such  fence  going  down.  A  public 
TOad  here  ran  along  the  railroad  some  fifty  feet  away  to  the 
figbt,  going  np  and  going  down,  to  a  public  crossing  four 
Imadred  yards  below  the  trestle. 

Four  hundred  yards  below  the  erossing  the  up  bound  train, 
having  turned  a  curve,  had  a  straight,  level  stretch,  without 
euta,  with  the  view  wholly  unobstructed  from  there  to  the 
trestle.  The  morning  was  bright  and  clear,  and  the  two  little 
beys,  if  then  upon  the  trestle,  could  have  been  seen,  and 
might  have  been  seen  by  those  whose  duty  it  was,  if  it  was 
the  duty  of  any  one,  to  keep  a  lookout  up  the  track,  for  a  die- 
taoee  of  six  hundred  yards — say  two  hundred  yards  —  be- 
low the  pablic  crossing;  and  ai  that  distanoe  tfasy  could  not 
only  be  seen  as  persons  on  the  track,  but  could  be  recognized 
as  two  small  children,  accordiof  to  the  testinaony  of  two  of 
the  witnesses^ 

The  father  and  mother  lived  four  hundred  yards  east  of  the 
trestle,  and  kept  one  cow,  which  ran  at  large,  and  they  were 
in  the  habit  of  sending  these  two  children  to  drive  tlie  oow 
to  the  public  road  at  the  trestle,  and  turn  her  up  the  road  at 
that  point,  with  cUrections  not  to  go  on  the  railroad,  but  to 
come  back  lioine;  and  they  wore  thus  sent  by  their  mother  to 
drive  the  cow  to  the  road  on  the  morning  in  question,  with 
instructions  to  come  back  at  once. 

They  had  once  before  been  seen  herding  the  oow  near  the 
trestle,  and  at  one  time  playing  oo  the  abutment  of  the 
trestle,  and  the  mother  had  been  cautioned  on  that  morning, 
and  before,  to  keep  these  two  little  boys  away  from  the  rail- 
isoad. 

The  passenger  train,  engine,  tender,  and  two  coaches,  about 
one  hundred  and  fifty  &et  long,  was  running  at  the  speed  of 
t«feoty«five  or  thirty  miles  an  hour,  twelve  to  fourteen  yards 
a  second,  and  it  could  not  be  stopped  is  less  than  one  bun* 
dred  yards. 
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The  eridence  of  the  fireman,  as  eertifiedy  leaves  it  in  aonM 
doabt  whether  or  not  he  saw  the  children  as  objects  on  the 
track  before  he  saw  and  recognized  them  as  children.  Jost 
before  he  saw  them  close  at  hand  he  had  been  shoveling  coaL 
How  far  back  he  commenced  or  how  long  he  was  at  it.  be 
does  not  tell  as;  but  he  does  tell  as  that  at  a  distance  of  fifty 
or  seventy  yards,  having  just  gotten  upon  his  seat,  he  saw 
the  children.  Then,  as  he  says,  the  bell  was  rung,  the  whistle 
sounded,  the  air  was  put  on  the  brakes,  the  engine  reversed, 
and  everything  done  that  could  be  done  in  that  way  to  save 
the  children.  A  passenger  on  the  train,  and  two  other  wit- 
nesses near  by,  heard  no  danger  signal  sonnded. 

At  what  time  the  children  got  upon  the  trestle  and  took 
their  seats  astride  the  guard-rail,  nineteen  or  twenty  inches 
from  the  iron  rail,  measured  from  the  outside  of  gaard-rail| 
which  was  eight  inches  broad,  does  not  directly  appear  from 
any  testimony.  It  is  a  matter  of  presumption  and  inference 
only,  a  very  important  one,  too,  and  especially  one  for  the 
jury  to  determine;  but  this  much  I  think  can  be  said  with 
safety:  They  were  on  the  track,  standing,  going,  or  sittings 
when  the  coming  train  was  at  least  150  yards  below  the  point 
where  the  fireman  recognized  their  danger  as  children. 

The  engineer  was  not  examined  as  a  witness,  but  he  wu 
at  the  time  at  his  post,  where  he  could  see,  if  on  the  lookout, 
and  could,  by  all  the  opinion-evidence,  have  recognized  them 
as  children. 

The  train  ran  about  the  length  of  itself  past  the  children 
before  it  was  or  could  be  thus  stopped.  They  were  struck, 
the  fireman  thinks,  by  the  cylinder,  knocked  senseless  into 
the  ditch,  and  both  died  that  day  in  a  few  hours. 

Among  the  multitude  of  cases  on  the  difficult  and  complex 
subject  of  negligence,  uniformity  need  not  be  looked  for  and 
cannot  be  expected.  The  general  subject  of  negligence  may 
be  and  has  been  discussed  from  various  standpoints,  but  tlM 
following  general  doctrine,  taken  in  the  main  from  our  own 
cases  and  inferences  fairly  to  be  drawn  from  them,  will  an- 
swer my  present  purpose: — 

**  Negligence,"  in  cases  like  this,  may  be  descriptively  de- 
fined as  a  failure  to  discharge  the  duty  of  taking  ordinaxj 
care,  to  the  injury  of  one  to  whom  the  duty  is  due,  such  fait 
nre  being  the  directi  proximate  cause  of  the  injury.  Qrdinaiy 
oaie  is  such  care  as  a  prudent  man,  of  the  requisite  skill|  wiO 
take  under  the  circumstances  of  the  particular  case. 
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In  the  practioal  application  of  the  doctriDe  and  prinoiplea 
of  the  law  of  negligence  to  the  affairs  of  the  present  time^  the 
old  method  of  classification  is  sometimes  found  to  be  incon- 
Tenient,  because  we  need  a  measure  with  more  than  three 
marks  on  it,  an  instrument  of  more  gradations  and  capable 
of  more  accurate  adjustment  to  the  facts  of  each  particular 
case;  hence  the  present  tendency  in  a  large  class  of  cases  is 
to  take  ordinary  care  as  a  quantity,  yariable  as  the  occasion 
may  require,  to  measure  the  duty,  sliding  it  up  or  down,  so  as 
to  adjust  it  as  near  as  may  be  to  the  reasonable  requirements 
of  the  particular  case;  so  that,  instead  of  using  the  measure 
with  three  marks  on  it  made  beforehand,  we  go  on  to  the 
ground  to  make  a  special  measure  for  the  occasion,  by  sur* 
rounding  a  prudent  man,  of  the  requisite  skill,  with  the  fiicts 
of  the  case,  and  determining  what  he  ought  to  do  in  the  cir- 
cumstances; that  is  the  measure  of  ordinary  care.  The  ordi* 
naxy  care  measures  the  duty,  and  the  violation  of  the  duty  is 
the  negligence  complained  of. 

The  old  classification  is  still  useful  in  many  ways,  for  not 
only  in  the  nature  of  things  are  there  different  degrees  of  neg* 
ligence,  but,  what  is  not  less  important,  we  cannot  rid  our- 
selves of  the  tendency  to  consider  and  speak  of  it  in  that  way, 
as  we  do  of  the  gradations  of  crime.  This  method  is  a  mere 
convenience,  obtained  by  starting  at  a  different  point  in  this 
circle  of  correlations,  and  taking  ordinary  care  as  the  variable 
yard-stick,  if  we  may  so  call  it,  to  measure  the  duty,  and  to 
be  made  pro  hoc  vice  by  putting  the  prudent  man  of  the  requi- 
site skill  in  the  place  of  the  supposed  transgressor,  and  calling 
upon  the  jury  to  tell  us  what  we  would  have  a  right  to  expect 
him  to  da  The  use  of  this  measure,  which  has  to  be  made 
on  the  spot  and  for  the  occasion  by  men  of  prudence  and  com- 
mon  sense,  is  one  reason  why  the  jury  is  generally  permitted 
to  aid  in  the  making  of  it 

The  jury,  or  some  of  them,  are  generally  men  of  oommon 
sense  and  common  prudence,  of  skill  and  experience  in  some 
one  or  more  of  the  affairs  of  life  requiring  skill,  and  in  theory 
they  are  supposed  to  be  present  for  the  purpose  of  finding 
facts,  and  among  them  the  variable  facts  which  go  to  make 
up  ordinary  oare.  Neither  is  it  to  be  forgotten,  and  the  occa* 
sions  for  bearing  it  in  mind  are  frequent,  that  the  judge  who 
may  preside  is  a  man  of  common  sense,  has  knowledge  and 
•xperienoo  in  the  affairs  of  men,  with  special  knowledge  of 
the  rales  of  law,  with  experience  and  trained  aptitude  in  ap" 
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pljing  ib«i]i«  He  Buperriaes  and  aids  tba  findiaf  of  Om  vtPi 
diet,  generally  dhrwstiiYg  it  ooadiiionallj,  based  apon  belief  ci 
the  jury  in  a  certain  statement  ef  the  fkcts  whick  them  ia  eT>- 
dence  temling  to  prove;  but  sometiixiea,  where  the  case  ia  ee 
plain  that  there  an  no  two  sides  to  it^  directing  imcoAditioii* 
ally  such  finding. 

One  qnefition  presented  by  thb  record  ts^  did  the  railway 
company  owe  the  duty  of  neasonahk  outlook  to  this  young 
child,  from  age,  size,  appearance,  and  conduct  presamably  ia- 
senaible  of  its  danger  or  helpless  to  avoid  it?  The  right  of  a 
railway  company  to  a  clear  track,  where  others  haTe  no  right 
to  be,  is  a  right  to  them  of  an  imperious  nature,  fortified  fay 
the  urgency  of  grave  public  requirements;  and  in  some  placeSi 
England,  for  example,  trespassing  apon  a  railway  oompany's 
track  is  forbidden  by  statute. 

It  has  been  held  in  this  state  in  several  eases  that  the  railr 
road  company  owes  to  the  owner  of  domeetio  animals  ib% 
duty  of  reasonable  outlook  for  such  animals  strayin^^  upos 
its  track.  In  such  cases  the  company  is  bound  to  adopt  thf 
ordinary  precaution  to  discover  that  the  cattle  are  on  the 
track,  as  well  as  to  avoid  injuring  them  after  after  they  ars 
seen:  Baylor  v.  BaUiiMn  etc.  R,  R  Co.,  »  W.  Va.  271;  Wash- 
ingU^n  v.  Baltimoro  etc.  R.  R.  Co.,  17  W.  Va.  190,  and  other 
cases. 

In  the  case  of  hhell  t.  New  York  Uc  R.  R.  Co.^27  Coniw 
893,  71  Am.  Dec.  78,  the  same  general  doctrine  was  laid 
down,  and  has  been  regarded  by  some  as  defining  the  true 
rule  of  duty  and  obligation  resting  upon  railway  companies, 
as  well  to  persons  lying  upon  their  track  and  to  young 
ohildren  as  to  animals:  2  Wood's  Railway  Law,  sec.  320, 
p.  1267.  The  writer  goes  on  to  say:  ''The  rule  may  be  said 
to  be  that  a  railway  company  is  bound  to  keep  a  reasonable 
lookout  for  trespassers  upon  its  track,  and  is  bound  to  exer* 
cise  such  care  ss  the  circumstanoes  require  to  prevent  injury 
to  them." 

The  case  in  hand  does  not  require  that  we  should  go  that 
far,  but  the  duty  of  reasonable  outlook  due  the  owner  of 
domestic  animals  is  well  settled,  is  binding  authority  for  as, 
as  well  as  a  rule  of  conduct  for  the  railway  company.  If 
that  is  to  stand,  how  can  we  avoid  applying  it  to  a  boy  four 
years  old  on  the  track,  ins^isible  of  his  danger,  and  helpless 
to  escape?  Being  a  child,  he  acted  like  a  child,  foiling  Is 
exercise  any  care  for  his  own  safety;  ^  he  is  not  to  be  judged 
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AM  A  man,  conudering  his  ajp  and  the  drcnmstaiftoes  of  the 
•aie."  We  sea  nothiog  that  would  justify  ths  impiiiation  of 
eontribntorj  negligeiioe. 

Was  he  a  ^'tiespasser''?  How  could  he  be»  within  the 
meaning  of  the  tenn,  as  one  to  whom  no  dotj  was  due?  He 
is  conclusiyely  {M'esumed  to  be  incapable  of  crimei  of  dime 
in  the  troe  sense.  But  it  is  said  we  must  impute  to  the  child 
the  negligence  of  the  mother;  set  off  her  negligence  againot 
tlie  life  of  the  child;  offset  the  accident  to  the  child  with  the 
negligence  of  the  mother,  for  her  negligence  in  sending  him 
there  with  the  cow  was  the  occasion  of  the  accident^  and  her 
husband,  the  father  of  the  child,  is  the  beneficiary  hwe. 
However  this,  together  with  the  need  of  rapid  transit,  may 
do  elsewhere,  it  is  excluded  here  by  reason  of  the  cases 
alrnaily  mentioned. 

But  it  is  said  that  there  is  no  analogy  to  the  rule  in  the 
cattle  cases,  because  the  company  is  not  required  to  fence* 
The  owner  is  not  required  to  keep  them  up,  but  may  let  them 
run  at  large.  Therefore  they  may  be  expected-* looked  for — 
on  the  track  now  and  then,  and  so  must  be  looked  out  for. 
This  is  a  mere  play  on  the  root-meaning  of  the  word  "ez« 
pect."  Are  not  children  suffered  to  go  at  large  more  or  less, 
and  is  not  their  occasional  presence  upon  the  track  to  be  rea^ 
sonably  anticipated?  Therefore,  why  not  "expect''  them 
also,  taking  the  word  in  its  primary  sense. 

I  have  authority  for  saying — the  case  from  27  Conn.,  cited 
above,  is  one — that  such  is  not  the  reason  of  the  rule  requii* 
ing  outlook,  as  settled  in  tiie  ''cattle  "  cases.  It  rests  upon  a 
broader  {Hinciple,  and,  like  all  broad  princif^es,  its  boundaries 
are  not  defined,  and  cannot  be;  but  enough  has  been  mapped 
out  to  cover  this  case. 

"We  must  so  use  or  protect  our  own  rights  as  not  to  use 
excessive  force  or  otherwise  unnecessarily  injure  or  destroy 
those  of  another,"  as  defined  by  Judge  Ellsworth. 

Again,  we  may  not  push  our  own  rights  to  an  extreme  to 
the  harsh  or  unnecessary  injury  of  another;  for  such  extreme 
rights  are  no  rights,  as  may  be  illustrated  by  the  case  of  shoot- 
ing a  petty  thief  on  your  grounds  in  the  daytime. 

Again,  that  some  one  shall  always  be  on  the  lookout  on  a 
running  train  is  from  its  nature,  and  as  shown  by  experience, 
one  of  the  most  impcn^ant  safeguards;  indispensable,  in  fact, 
lor  the  passenger  on  the  going  train  as  well  as  the  passenger 
en  the  eooning  train,  for  those  off  as  well  aa  Uioee  on  the 

Ax.  8r.  Rkp.,  Vou  XXXIL— M 


850  OUNN  V.  Ohio  Rivbb  B.  B.  Co.    [W.  Virginiai 

train.  The  enforcement  of  such  outlook  is  00  imperative,  on 
the  ground  of  public  policji  that  the  law  may  impose  it  as  a 
dutj,  due  to  one  who  may  himself  be  in  the  wrong. 

The  passenger,  for  examplCi  may  not  be  hurt;  therefore  he 
cannot  sue  —  he  must  wait  until  he  is  hurt;  but  he  much 
prefers  safety  in  fact,  and  the  sense  of  safety,  to  any  right  of 
action  after  the  injury  has  been  sustained.  In  this  matter 
the  prevention  is  much  more  important  than  the  care.  This 
makes  the  duty  of  outlook  reasonable  where  otherwise  it  might 
not  be  so;  and  the  same  duty  due  to  others  makes  its  per* 
formance  easy.  So  that  reasonable  outlook  may  be  exacted 
as  a  specific  duty  in  some  cases  such  as  this,  when  it  maj  not 
be  able  to  stand  the  test  of  legal  reasoning  on  strict  principles 
relating  to  ordinary  things. 

The  rule  of  outlook  laid  down  in  the  cattle  cases  is  not 
without  the  foundation  of  some  such  principles.  They  can- 
not now  be  overthrown,  and  from  them  there  is  otherwise  no 
escape,  reinforced,  as  it  is  in  this  case,  by  the  law's  tenderness 
to  human  life  and  limb. 

The  practical  application  of  this  doctrine  to  the  ease  0/ 
children  leads,  as  I  now  see  it,  almost  inevitably  to  its  appli- 
cation to  adults,  which  would  bring  us  into  antagonism  with 
very  many  cases  of  very  high  authority;  but,  when  we  have 
it  to  decide,  this  seeming  inevitability  may  end  in  a  plain  waj 
found,  if  not  in  an  extension  of  the  rule. 

But  the  question  of  taking  the  case  from  the  jury  remaina 
Cases  often  occur  the  decision  of  which  may  properly  be  with- 
drawn from  the  jury.  Some  courts  have  and  exercise  the 
power  of  directing  a  nonsuit;  but  in  Ross  v.  Oill,  1  Wash.  ( Va.) 
89,  decided  inl792,it  was  held  that  the  courts  of  this  state"have 
no  power  to  direct  a  nonsuit,  however  destitute  the  plaintiff 
may  be  of  a  right  to  recover."  They  may  advise  it^  and  direct 
the  plaintiff  to  be  called;  but  if  be  refuses  to  suffer  a  nonsuiti 
the  courts  can  protect  and  enforce  their  opinion  only  by 
awarding  a  new  trial,  in  case  the  jury  find  against  their  direc- 
tion; but  they  may  expressly  direct  the  jury  to  find  for  the 
defendant,  which,  in  practice,  is  seldom  disregarded. 

Upon  a  motion  for  a  nonsuit,  the  court  may  give  their  opin- 
ion that  the  plaintiff  has  no  cause  of  action,  and  may  direct 
him  to  be  called,  but  be  may  nevertheless  appear  and  refuse 
to  be  nonsuited:  Thweat  v.  Finch^  1  Wash.  (Va.)  217. 

80,  on  the  other  hand,  the  court  may,  upon  motion,  declare 
that  the  action  is  maintainable,  or  may  refuse  to  give  aqj 
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opinion,  and  bo  leave  the  whole  qaesiion  with  the  jury;  Hiweai 
r.  Finehf  1  Wash.  (Va.)  217;  and  this  latter  is  the  proper 
ooarse,  unless  some  essential  element  of  the  right  of  reoovery 
is  wholly  wanting,  or  the  evidence,  as  a  whole,  is  so  destitute 
of  proof  of  what  is  essential  that  there  is  no  room  for  two  hon* 
est,  intelligent  opinions  about  it,  or  the  question,  on  indisput- 
able facts,  is  purely  a  question  of  law.  So  the  court  may  direct 
the  jury  to  find  the  facts  on  any  issue  in  a  special  verdict,  and 
then  decide  the  case  on  the  law  arising  thereon;  or  to  find  in 
writing  on  any  particular  question  of  fact  stated  in  writing: 
See  code  1891,  o.  131,  sec  5. 

But  each  party  has,  as  matter  of  right,  the  power  to  with- 
draw the  case  from  the  jury  and  have  it  decided  by  the  court| 
•in  which  case  all  the  evidence  is  certified  and  considered,  and 
the  jury  find  a  verdict  for  the  plaintiff,  together  with  the 
amount  he  is  entitled  to  recover,  if  the  opinion  of  the  court 
upon  the  demurrer  to  evidence  shall  be  for  the  plaintiff,  and 
a  verdict  for  defendant,  if  such  opinion  shall  be  for  defendant; 
and  all  reasonable  and  proper  inferences  are  left  to  be  drawn 
by  the  court,  without  the  necessity  of  their  being  found  or 
agreed  on,  and  when  decided,  the  case  is  ended. 

If  the  method  of  moving  to  exclude  for  insufficiency  is  re- 
sorted to,  it  must,  at  least,  be  confined  to  such  cases  as  justify 
the  court  in  directing  a  verdict.  We  have  no  right  to  presume 
that  the  plaintiff  brings  his  suit  in  order  to  have  certain  points 
of  law  determined  by  one  or  more  appeals. 

He  desires  a  trial  by  jury  if  he  is  entitled  to  it,  and,  in  any 
event,  may  rest  satisfied  with  their  verdict.  If  incompetent 
evidence  is  in,  let  it  be  stricken  out;  and  if  that  leaves  plain- 
tifi^s  case  without  support,  or  if  from  any  cause  he  is  clearly 
not  entitled  to  a  verdict,  let  the  court  direct  a  nonsuit.  How 
do  we  know  that  plaintiff  will  not  submit  to  it?  And  if  plain- 
tiff does  not  submit,  let  the  jury  be  directed  to  find  for  de- 
fendant. If  the  defendant  thinks  it  a  proper  case  to  with- 
draw from  the  jury,  and  submit  to  the  court  for  decision  upon 
the  immediate  or  more  deliberate  consideration  of  all  the  evi- 
dence, he  can  thus  withdraw  it;  such  is  his  right. 

During  the  progress  of  the  trial  plaintiff  in  error  asked  Mrs. 
Esom  Mays,  the  mother  of  the  two  little  boys,  the  question: 
**  What  was  the  age  of  your  youngest  child  that  was  at  home 
at  that  time?"  (time  of  the  accident)  She  was  not  per- 
mitted to  answer,  and  plaintiff  having  excepted  assigns  this 
ruling  as  error.    This  question  of  plaintiff  to  his  own  witness 


852  GmvN  «.  Ohio  Bivsb  R.  E.  Ca    [W.  yirgiiki% 

was  intended,  no  doabi,  as  a  gradual  approach;  but  he  begins 
so  far  oB  that  we  are  not  able  to  see  aaj  relevancy  whatever, 
and  the  asking  of  it  was  properly  refused* 

James  Capehart,  a  vritnees  for  plaintiffi  was  a  paasenger  on 
the  np>bound  train  that  morningi  and  was  asked  by  plaintiff 
the  question,  "  Right  at  the  time  and  while  you  were  examin- 
ing the  children  — right  at  the  time  of  the  acddeni — what, 
if  anything,  did  you  hear  the  conductor  or  engineer  say  t " 
The  eourt  refused  this  question.  It  was  proper  for  plaintiff  to 
indicate  by  the  form  of  the  question,  or  when  objection  was 
made  in  some  other  proper  way,  that  he  was  seeking  to  elicit 
a  part  of  the  re$  ge$i».  I  think  the  question  itself  pointed 
with  sufficient  certainty  to  the  supposed  nature  and  com« 
potency  of  the  expected  reply;  and  the  court  should,  in  some 
way,  have  heard  the  answer  of  the  witness,  and  then  have  de- 
termined whether  the  thing  said  was  a  part  of  the  thing  done, 
or  only  a  mere  narrative  of  something  that  had  taken  place. 
As  it  is,  this  court  can  not  say  whether  the  expected  answer 
was  competent  or  not,  and  the  record  shows  that  the  com- 
petency of  the  answer  was  determined  without  hearing  it. 

Under  sec.  80,  c.  116,  p.  780,  of  the  Code  of  1891,  and  be- 
fore any  evidence  had  been  heard,  plaintiff  moved  the  court 
to  send  the  jury  to  view  the  place  where  the  accident  hap- 
pened, and  again  after  the  plaintiff's  evidence  was  all  in 
he  renewed  his  motion.  The  court  overruled  the  motion. 
Tiiis  proceeding  must,  for  obvious  and  peculiar  reasons,  be 
left  largely  to  the  discretion  of  the  trial  court,  who  can  best 
say  whether  such  view  is  necessary  to  a  just  decision.  8o  far 
as  the  record  enables  this  court  to  venture  an  opinion  on  the 
point,  it  appears  that  such  view  was  not  necessary;  and  be- 
sides, the  court  may  have  based  its  refusal  on  other  proper 
grounds,  which  readily  suggest  themselves:  BaUimore  €te. 
R.  R.  Co.  V.  PoUy,  14  Gratt.  470,  471. 

In  conclusion,  summing  up  our  views  of  this  case,  we  are 
of  opinion,  from  principles  already  announced  by  this  court, 
that  a  railway  company  owes  to  a  child  on  its  track,  appai^ 
ently  insensible  of  its  danger,  the  duty  of  ordinary  care  in 
keeping  before  its  running  train  an  outlook,  reasonable  ac- 
cording to  the  circumstances,  in  order  to  discover  the  child, 
and,  when  discovered  to  be  such  a  child,  to  use  such  pre- 
cautionary measures  as  are  proper  and  prudent^  in  the  cir* 
cumstances,  to  avoid  its  injury. 

In  auch  cases  the  measure  of  duty  is  ordinary  care.    Boch 
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eare  ia  not  fixed,  bnt  yariable,  dq>ending  npon  the  reasonable 
requiremente  to  be  exacted  from  the  pradent  man  of  skill  in 
the  boainees,  in  tba  circnmstances.  So  that  the  question,  what 
is  the  duty  in  the  circumstances  of  the  case,  as  well  as  the 
qnestion  whether  ornot  such  duty  has  been  performed,  has  to 
be  determined  in  some  way,  but,  from  its  yariable  nature,  can 
not  be  determined  as  a  matter  of  law;  hence  the  peculiar  pro- 
priety of  not  withdrawing  it  from  the  jury,  except  by  the  long- 
settled  and  well-established  methods:  See  Wesichetter  etc. 
R.  R.  Co.  T.  HcElwee,  67  Pa.  St  311;  McCutty  t.  Clarke,  40  Pa, 
SL  899;  80  Am.  Dec.  584;  Pennslyvania  Canal  Co,  t.  Bentley, 
66  Pa.  SL  80. 

As  to  the  question  propounded  to  Mr.  Capehart,  his  own 
evidence  shows  that  he  was  a  passenger  on  the  train,  who 
at  once  got  off  and  went  to  the  place  of  the  accident  with  the 
engineer  and  conductor.  The  form  of  the  question,  and  the 
circumstances  under  which  it  was  propounded,  sufficiently 
show  that  plaintiff  proposed  to  prove  something  said  as  part 
of  the  ret  ge^tse,  and  the  court  should  have  heard  or  seen  the 
answer,  and  then  have  passed  upon  its  competency:  See  Scot' 
land  Co.  v.  Hill,  112  U.  S.  183;  see  book  12,  La wy.  Rep.  Ann. 
p.  556,  notes  to  Skinners  v.  Proprieiorgj  eU.^  154  Mass.  168;  26 
Am.  St  Rep.  226. 

As  to  the  time  when  the  deceased  took  his  seat  astride  the 
guard-rail,  common  knowledge  and  common  experience  are 
parts  of  the  trial  of  every  civil  issue,  without  special  proof;  so 
that  the  jury  might  reasonably  infer  from  the  facts  proved 
that  it  would  require  a  few  seconds,  at  least,  for  these  children 
to  go  upon  the  trestle  and  seat  themselves.  As  to  the  exclu* 
sion  of  the  evidence  in  this  case,  we  think  it  was  error  to  ex- 
clude the  same  from  the  jury;  but  we  do  not  thereby  intend 
to  intimate  any  opinion  as  to  what  should  have  been  done,  if 
the  question  had  arisen  upon  a  demurrer  to  evidence  or  on. 
motion  for  a  new  trial  after  verdict 

Reversed.    Remanded*      ^^_^ 

Ksouosircia— What  i&  — N«glig«iic6  ii  a  want  ol  ordinary  oaret  JToMft 
gonwr^  r.  Muskegon  Booming  Co.,  8d  Mioh.  633;  26  Am.  St  Rep.  808,  and 
note.  Kegligenoe  ia  the  failare  to  observe  that  degree  of  care  and  eaatioB 
which  the  drenmstances  demand  in  order  to  lave  another  person  from 
harmt  BamU  ▼.  ihtOhem  Pac  Oo.,  91  Cat  206;  35  Am.  8t  Rep.  186^  taA 


NiGuauiaB—  ORDurAar  Oam — What  n.— Ordinary  earo  means  thaft 
degree  of  care  which  an  ordinarily  pradent  and  careful  penon  would  exof^ 
eise  under  like  eircnmstanceet    Winier§  r.  Kantoi  OUy  etc  By  Oo»$  99  Mo^ 
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809;  17  Am.  81  lUp.  501)  TeOenmw.  A.  Joigphtte.  A'y  CbL,98  Mo.  7^  U 
Am.  8t  Rap.  617,  and  note;  Spokame  Trudt  ete.  Obw  t.  Hotfer^  8  Waah.  45; 
S6  Am.  8L  Rep.  842;  and  note)  JSofe*  t.  OaiwnMU  Me,  B'fCh.,  70  Tnz.  aOI| 
8  Am.  St  Rep.  624;  Hcudtm  ate.  iTy  Ob.  ▼.  ^oai«v  70  TaoL  630;  S  Am.  SL 
Rap.61fiu 

Railboadbl  *»Dptt  TowAftDs  OHiLDau  T&iaPABsnra  ov  Tbaok:  8aa 
HoBenh-aim  ▼.  Liiuietf  de.  ffp  Co.,  108  Mo.  9;  cmie,  638.  and  no«e;  McMmOm 
▼.  Penngylvania  R.  B.  Cbi,  182  Pa.  St  107;  19  Am.  8t  Rep.  691,  and  note. 
See  also  extended  note  to  We§Ufrook  r.  Mobile  etc.  R.  R.  Oo.,  14  Am.  St  Rop^ 
691;  Central  B.  R,  de.  Ook  r.  Vaugkan,  93  Ala.  209;  30  Am.  8k  Rep.  60^ 
and  note. 

Trial— Vzxw  of  Prbhisbs  bt  Jubt.  — It  ia  in  the  diaoretion  of  the 
trial  judge  to  allow  or  refuse  a  Tiew  of  the  premxsea  by  the  jury:  Klepoek  ▼• 
Donaid,  4  Wash.  436;  81  Am.  St  Rep.  936;  Saint  ▼.  Ouerrerh,  17  CoL  448) 
31  Am.  St  Rep.  820.  Bee  extended  note  to  Avter.  Bmiia,  92  Am.  I>Ba 
842. 
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(aewwr  yxmoixa,  aot] 

TEUsn  Pbboatobt.  —If  property  ia  given  for  the  abaolnto  benefit  of^  er 
to  be  at  the  diapoeal  of  the  donee,  especially  if  anoh  donee  be  a  parent 
no  tmat  will  be  created  by  aubseqaent  worda  ahowing  that  the  main* 
tenanoe  of  children  waa  the  motire  of  the  gift 

A  Trust  is  hot  Crbatbd  bt  ▲  Mbrb  Usb  of  Words  Ihdioatino  thm 
MoTiYB  of  gift,  aa  where  its  purpose  ia  expressed  aa  being  to  enable  the 
donee  to  maintain  hia  children,  or  pay  his  debts^  or  the  like. 

Wills— Dryisb  whrn  mot  in  Trust.  — A  will  declaring  that  the  testa- 
tor gives  to  hia  wife  all  his  estate,  both  real  and  personal,  for  the  pnr- 
poae  of  raiaing  hia  children,  to  hold  to  her  and  her  heira  forever,  veeta 
her  with  an  absolute  eetate  and  does  not  oreato  any  tmat  in  favor  of 
her  children. 

W.  S.  Thomhurg  and  Brown^  Jackson  and  Knight^  for  tho 
appellants. 

Simms  and  Enalow,  for  the  appellees. 

Enolibh,  J.  Matthew  Lusher,  who  was  a  resident  of  Cabell 
County,  West  Virginia,  made  his  last  will  and  testament  on 
the  first  day  of  Maroh,  1854,  and  died  daring  the  same  month. 
In  this  will,  after  providing  for  the  payment  of  his  debts  and 
funeral  expenses  out  of  his  estate,  he  inserted  the  following 
clause:  ^*  I  give  and  bequeath  to  my  wife,  Margaret  Lusher, 
all  my  estate,  both  real  and  personal,  of  every  kind  and  de- 
scription, for  the  purpose  of  raising  her  children,  to  have  and 
to  hold  for  her  and  her  heirs  forever."  Said  Matthew  Lusher 
left  surviving  him  his  widow,  Margaret  Lusher,  and  five  chil- 
dren, namely,  Sarah  J.  Seamonds,  wife  of  William  H.  Sea« 
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monds,  James  M.  Lusher,  Mary  L.  Gibson,  Toliver  S.  Lush^i 
and  Matthew  I.  Lusher.  Said  Margaret  afterwards  intermap- 
ried  with  one  Hodge,  by  whom  she  had  one  child  named 
Charles  A.  Hodge.  Said  Margaret  Hodge  died  in  1888,  the 
said  Hodge,  her  husband,  having  died  previously. 

Shortly  before  her  d«ath  said  Margaret  Hodge  conveyed  to 
said  Charles  A.  Hodge  a  certain  tract  of  land  situated  in 
Cabell  County  containing  one  hundred  and  twenty-five  acres, 
the  same  being  part  of  the  land  devised  to  her  by  said  Matthew 
Lusher,  which  land  was  conveyed  to  said  Charles  A.  Hodge 
in  consideration  of  one  dollar,  subject  to  the  life  estate  of  the 
said  Margaret,  and  for  the  further  consideration  that  the  said 
Charles  A.  Hodge  should,  at  the  death  of  the  said  Margaret 
Hodge,  pay  to  Sarah  J.  Seamonds,  James  M.  Lusher,  Matthew 
L  Lusher,  and  Toliver  S.  Lusher  each  the  sum  of  one  hundred 
dollars  without  interest,  and  to  Mary  L.  Qibson,  at  the  death 
of  said  Margaret  Hodge,  one  hundred  and  fifty  dollars;  and 
said  C.  A.  Hodge  was  to  have  five  years  after  the  death  of 
said  Margaret  Hodge  in  which  to  pay  said  several  sums  of 
money. 

On  the  twenty-fifth  day  of  April,  1890,  the  children  of  said 
Margaret  Hodge  by  her  first  husband  brought  a  suit  in  equity 
against  said  Charles  A.  Hodge,  alleging  that  said  Matthew 
Lusher  died  seised  of  valuable  real  estate  in  said  county  of 
Cabell,  which  he  disposed  of  by  his  last  will  and  testament, 
which  was  duly  probated  and  admitted  to  record  in  the  county 
court  of  said  county  on  the  twenty-seventh  day  of  March,  1854, 
a  certified  copy  of  which  will  they  exhibited;  and  they  alleged 
that  by  the  terms  of  said  will  the  said  Margaret  Lusher  did 
not  take  the  legal  title  in  fee,  but  only  an  equitable  estate 
therein  for  her  life,  with  an  equitable  estate  in  fee  in  remainder 
to  the  plaintiffs,  the  five  children  of  the  said  Matthew  and 
Margaret  Lusher;  that  the  said  Margaret  Lusher  afterwards 
married  said  Hodge,  who  has  since  died,  by  whom  she  had 
one  child,  the  defendant,  Charles  A.  Hodge,  and  that  the  said 
Margaret  died  in  1888;  that  shortly  before  her  death  she  con- 
veyed said  one  hundred  and  twenty-five  acres  voluntarily  and 
without  consideration  to  said  Charles  A.  Hodge,  which  was 
part  of  the  lands  disposed  of  by  said  will  of  Matthew  Lusher, 
and  in  which  said  Margaret  had  an  equitable  estate  for  life, 
a  certified  copy  of  which  deed  was  exhibited;  and  they  further 
alleged  that  the  said  Margaret  being  dead,  the  said  Charles  A. 
Hodge  holds  the  legal  title  to  said  land  in  trust  for  plaintiffs. 


856  Sbavonds  v.  HoDaB,  [W.  Virginim, 

but  tbat  said  defbndant  repodistes  his  cfaaraoler  mi  such  trn»- 
166,  and  olaims  to  bold  aaid  land  in  £90  for  his  own  use  and 
b6neflt,  and  denies  that  plaintiffs  hare  anj  interest  therein, 
all  of  which  was  allied  to  be  in  fraud  of  the  plaintiffs'  rightSi 
and  to  their  great  injurj;  and  they  prajed  that  said  defend- 
ant might  be  decreed  to  hold  the  said  land  in  tnist  for  them, 
and  that  he  might  be  directed  to  convey  the  sanae  to  them, 
and  for  general  relief. 

On  the  eighth  day  of  Febmary,  1S90,  the  defendant  filed  a 
demurrer  to  the  plaintiffs'  bill;  which  deinnrrer  being  argoed 
by  counsel  and  considered  by  the  eoart,  on  the  tweaty-third 
day  of  September,  1891,  a  decree  was  rendered  in  the  cause, 
in  which  the  court  held  that  the  will  ef  Matthew  Lasher,  es- 
hibited  with  said  bill,  vested  an  absolute  estate  in  the  devisee, 
Margaret  Lasher,  and  that  the  plaintiffs  were  not  entitled  te 
the  relief  prayed  for,  sustained  the  defendant's  demurrer,  and 
dismissed  the  plaintiffs'  bill,  and  from  this  decree  the  plai»- 
tiffs  applied  for  and  obtained  this  appeal. 

The  errors  assigned  are  as  follows:  1.  The  circuit  ixmrt  of 
said  county  erred  in  sustaining  the  demurrer  of  said  defend* 
ant;  %  The  court  erred  in  deoredng  that  the  will  of  Matthew 
Lusher  vested  an  absolute  estate  in  the  devisee,  Margaret 
Lusher.  As  these  assignments  raise  the  same  question,  they 
may  be  considered  together. 

I  read  the  clause  under  consideration  as  follows:  **  I  give 
and  bequeath  to  my  wife,  Margaret  Lusher,  all  my  estate, 
both  real  and  personal,  of  every  kind  and  description,  to  have 
and  to  hold  to  her  and  her  heirs  forever,  for  the  purpose  of 
raising  her  children."  It  is  contended  by  counsel  for  the  ap- 
pellants that  the  language  of  this  clause  made  the  said  Mar* 
garet  Lusher  a  trustee,  holding  the  title  of  said  property,  mm 
such,  for  the  benefit  of  her  children. 

If  the  words  '^for  the  purpose  of  raising  her  children**  be 
omitted  from  the  clause,  no  one  would  question  for  a  moment 
that  the  remaining  words  of  the  clause  would  confer  upon 
said  Margaret  Lusher  the  fee-simple  of  said  ptx>perty.  What 
is  the  effect,  then,  of  the  words  *^  for  the  purpose  of  raising 
her  children^?  Do  they  create  a  trust,  or  must  they  net 
rather  be  construed  as  a  motive  of  the  gift? 

Is  1  Jarman  on  Wills,  700,  we  find  the  author  says:  *'  But 
here,  as  in  the  ease  of  precatory  trusts,  if  the  property  is  given 
in  ^  first  instance  for  tiie  absolute  benefit  or  to  be  at  the 
disposal  of  the  donee,  especially  if  euoh  donee  be  the  paxenti 
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ao  tniBt  will  be  created  hj  snbeeqtwnt  words  showing  that 
the  maintenance  of  the  children  was  a  motive  of  the  giff ; 
and  aleo  on  page  701  he  says:  **In  Broy»n  y.  Casamajor^  4 
Vee.  498,  a  legacj  was  given  to  a  father,  the  better  to  enable 
him  to  provide  for  his  younger  children.  The  father  ooq- 
Bented  to  secure  the  principal  for  the  benefit  of  his  younger 
children;  but  the  court,  on  his  petition,  heid  him  entitled  to 
the  past  arrears  of  interest  The  report  suggests  no  reason 
fa*  this  decision  but  that  which  appears  to  be  the  reasonable 
one,  Tis.,  that  the  legacy  was  originally  abso>lute  to  the  father, 
and  remained  so,  except  so  far  as  his  consent  to  settle  it  had 
deprived  himself  of  his  interest":  citing  4  Vea  498;  and 
again,  on  page  702,  the  author  says:  "A  legacy  to  A,  the  bet- 
ter to  enable  him  to  pay  his  debts,  expresses  the  motive  for 
the  testator's  bounty,  but  oertainly  creates  no  trust  which  the 
creditors  of  A  could  enforce  in  this  court;  and  again  a  legacy 
to  A,  the  better  to  enable  him  to  maintain  or  educate  and 
provide  for  his  family,  must,  in  the  abstract,  be  subject  to  a 
like  oonstruction.'' 

Perry  on  Trusts,  sec  119,  reads  as  follows:  ^Bot  no  trust 
is  implied  where  the  words  simply  state  the  motivn  leading  to 
ifae  gift,  as  where  the  gift  is  to  a  person  to  enable  him  to 
maintain  his  children,  or  an  absolute  gift  is  made,  and  the 
iDottvie  stated  *  that  he  may  support  himself  and  children,'  or 
a  gift  is  made  absolutely  for  her  own  use  and  benefit, '  having 
fall  confidence  in  her  sufficient  and  judicious  provision  for 
the  children';  •  •  •  •  and  it  maybe  added  that  the  mere 
ezpressien  of  a  purpose  for  which  a  gift  is  made  does  not  ren- 
der the  pnrpose  obligatory.^ 

Again,  in  the  case  of  Rh$tt  t.  Mason^e  Ex^x^  18  Grati  641, 
the  clause  in  the  will  in  controversy  read  as  follows:  ^'  I  de<» 
▼ise  all  my  eetate  In  possession,  remainder,  reversion,  or  in 
expectancy  to  my  beloved  wife,  B.  C.  M.,  for  her  maintenance 
and  enpport,  and  for  the  maintenance  and  support  of  our 
children  during  her  life  and  widowhood.  In  the  event  of  her 
marriage,  she  is  to  be  restricted  to  her  dower  and  dietribn- 
tsrry  share,  as  in  case  of  intestacy.'' '  It  was  held,  upon  the 
language  of  the  clause,  that  the  widow  was  entitled,  during 
her  widowhood,  to  the  whole  profits  of  the  estate,  and  there 
was  no  trust  for  the  children. 

In  the  case  of  Bain  v.  Bvff^a  Adm^Vj  76  Va.  371.  it  was  held 
that  the  w<»ds  *'  for  the  sole  and  separate  use  of  herself  and 
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child  or  children/'  etc.,  do  not  give  any  estate  to  the  child  or 
children,  bat  indicate  the  motive  for  the  gift  to  the  "  mother." 

Schouler  on  Wills,  sec.  696,  says:  ^'American  cases  hold, 
moreover,  that  a  gift  to  enable  a  legatee  to  confer  a  bounty 
on  others  is  not  a  trust,  but  a  beneficial  legacy  to  him." 

In  Wilmoth  y.  WUmoth,  34  W.  Va.  426,  this  coart  held: 
*'The  second  clause  of  the  will  giving  a  wife  all  of  the  testa- 
tor's personalty,  to  be  hers  absolutely,  to  be  used  by  her  in 
any  way  or  manner  she  may  wish  for  her  own  comfort  and 
for  the  benefit  of  our  two  children,"  gives  the  wife  an  absolute 
estate,  and  that  *' there  was  no  implied  or  precatory  trust 
thereby  created  for  the  children." 

It  will  be  noticed  that  the  will  under  consideration  was 
executed  on  the  first  day  of  March,  1854,  and  was  admitted 
to  probate  on  the  27th  of  the  same  month;  and  that  the  deed 
from  Margaret  Hodge  to  Charles  A.  Hodge  was  acknowledged 
on  the  eighth  day  of  April,  1889,  and  was  admitted  to  record 
on  the  twenty-fifth  day  of  June  in  the  same  year;  and  this 
suit  was  instituted  on  the  twenty-fifth  day  of  April,  1890;  so 
that  the  youngest  child  by  the  first  marriage  must  have  been 
thirty-five  or  thirty-six  years  of  age  at  the  time  said  deed  was 
made  and  said  suit  was  brought;  and  the  strictest  require- 
ment of  the  clause  we  are  asked  to  construe  had  long  since 
been  complied  with,  as  the  youngest  child  by  the  first  mar- 
riage had  reached  its  majority  more  than  fourteen  years  before 
suit  was  brought.  The  property  was  given  to  said  Margaret 
Lusher,  to  have  and  to  hold  to  her  and  her  heirs  forever  for  the 
purpose  of  raising  her  children.  This  wish  of  the  testator 
had  long  been  complied  with,  and  it  is  clear  that  said  child- 
ren could  claim  nothing  further  under  the  will.  No  trust  was 
created  in  their  favor. 

We  are  therefore  of  the  opinion  that  said  clause  in  the  will 
of  Matthew  Lusher  conferred  on  his  devisee,  Margaret  Lusher, 
an  absolute  estate  in  the  property  devised,  aild  that  the  cir- 
cuit court  committed  no  error  in  sustaining  the  defendant's 
demurrer. 

The  decree  complained  of  must  therefore  be  affirmed,  with 
oosts  and  damages  to  the  appellee. 


Tbubts  —  PaiOATORT — Do  NOT  Abisi  WHBir.  — Ordinarily  no  tnut  will 
ariBe  where  a  deviae  is  made  to  one  standing  in  the  relation  of  a  parent 
tonohing  the  maintenance  of  children,  aa  saoh  direction!  generally  relate 
to  the  motive  only  of  the  testator:  BUhU  ▼.  SUhU,  117  Ind.  8S0;  10  Am.  St 
Rep.  54.    See  note  to  Mclniyre  ▼.  McItUyre,  10  Am.  St.  Rep.  532.    No  trust 
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will  be  implied  merely  from  wordi  indleatlag  the  moilTee  indnoing  the  giftt 
BcmdaU  t.  SandaH  186  UL  398;  25  Am.  St  Bep.  373,  end  note.  Mere  worde 
of  desire,  reoommendatioiit  and  confidence  in  a  will  do  not  create  a  trnstt 
Pamod^B  EkiaU^  20  Pa.  8t  268|  69  Am.  Dec  718,  and  note;  Qcod  ▼.  Fkh^ 
UMm^  144  Pa.  St.  287;  27  Am.  St.  Bep.  630.  For  a  dtMoailon  of  precatory 
traets  and  their  creation  aee  extended  notea  to  Hanimm  ▼•  Harrkon^  44  Am. 
Deo.  872;  and  Kwm  t.  Knoa^  48  Am.  B«p.  494, 


VToolwinb's  Administrator  v.  Ghrsapbakb  and 

Ohio  Railway  Company. 

[86  Wnrr  Vnumiu,  829.] 

KlOUGIHOK. —  TRBSFASSBBa  AND  LlOSHBBXS  00150  UPON  THI  PBUfmn  Of 

Another  take  them  as  they  find  them,  and  mn  snch  risks  aa  are  inci« 
dent  to  the  ezistiug  condition  of  the  premises,  and  therefore  cannot 
complain  of  their  needing  repairs,  nor  recover  for  injuries  received  from 
the  condition  in  which  they  find  the  premises,  bat  may  recover  for  in- 
Jnriee  resulting  from  the  sabseqaent  negligence  of  the  owner  while  they 
are  on  the  premises. 
NsGUOSNCE,  Who  mat  Comflaiii  of. — A  plaintiff,  seeking  to  recover 
for  injnries  received  by  him  from  the  negligence  of  another,  must  show 
that  the  latter  committed  a  breach  of  some  duty  owing  to  the  plaintiff 
or  imposed  for  his  benefit. 

LI0SH3BI8,  DdTT  to.  —  Onb  WHO  OOBS  INTO  A  TeLIORAFH  OfVIOB  VOB  TBH 

pnrpoee  of  paying  a  social  visit  to  the  operator  there,  who  is  an  old  ao* 
qnaintance,  is  not  a  person  to  whom  the  corporation  owning  and  main- 
lining the  office  owes  any  special  daty,  and  therefore  he  cannot  recover 
for  injnries  sustained  from  the  dangerous  condition  of  the  premises  aris- 
ing from  the  previous  negligence  of  one  of  the  owner's  employees. 

A  LiOBNaix  UPON  THB  Prbmubs  of  a  Railway  Cobpobation  is  onb  who^ 
being  neither  a  passenger,  servanti  nor  trespasser,  nor  standing  in  any 
contractual  relations  to  the  corporation,  is  permitted  by  it  to  come 
upon  the  premises  for  his  own  interest,  convenience,  or  gratification. 

Jv&T  Trial  ~  Vbrdiot  whbn  mat  bb  Dirbotbd  bt  thb  Coitrt.  —When 
the  evidence  given  at  a  trial,  with  all  the  inferences  that  the  jury  could 
justifiably  draw  from  it,  la  insufficient  to  support  a  verdict  for  the  plain- 
tifi^  so  that  such  a  verdict,  if  returned,  must  be  set  aside,  the  court  may 
direct  a  verdict  for  the  defendant. 

To  A  MBRB   LlOBNSBB  ON   THB   PrBMISBB  OF  ANOTHBB   THB    LaTTBB  0WB8 

NO  dutt  other  than  that  of  not  willfully  nor  wantonly  injuring  him. 
The  license  must  be  accepted  subject  to  the  risks  and  perils  attendant 
thereon* 

AdarM  and  Miller  for  the  plaintifiT  in  error. 

/.  E.  Chilton^  for  the  defendant  in  error. 

English,  J.  This  was  an  action  of  trespass  on  the  oasoi 
instituted  on  the  thirteenth  day  of  March,  1890,  hy  M.  A. 
Maaning,  administrator  of  the  estate  of  A.  D.  Woohvine,  de* 
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ceftsed,  in  th«  eircnit  coort  of  Summers  County,  against  Um 
Chesapeake  and  Ohio  Railway  Company,  charging  that  the 
death  of  bis  intestate  was  occaaiooed  by  the  gross  careless- 
ness and  nagUgenoe  of  the  defendanti  and  claiming  ten  thou- 
sand dollars  damsges.  There  was  a  demurrer  interposed  to 
the  declaration,  which  was  overruled;  the  defendant  pleaded 
*'not  guilty,"  and  the  case  was  submitted  to  a  jury.  The 
plaintiff,  having  introduced  his  evidence,  rested  his  case,  and 
the  defendant  moved  the  court  to  strike  out  all  of  the  plain* 
tiff's  evidenee,  which  motion  was  snstained,  and  tlie  plaintiff's 
evidence  was  stricken  out,  to  which  action  of  the  court  the 
plaintiff  excepted,  and  thereupon  the  jury  rendered  a  verdict 
for  the  defendant  The  plaintiff  then  moved  the  court  to  set 
aside  said  verdict,  which  motion  the  court  overruled,  and  the 
plaintiff  excepted,  and  tendered  a  bill  of  exceptions,  setting 
out  all  of  the  evidence  of  the  plaintiff,  and  the  plaintiff  applied 
for  and  obtained  this  writ  of  error. 

The  facts  shown  by  the  evidence  are,  in  substance,  as  fol- 
lows: At  the  east  end  of  the  Big  Bend  tunnel,  in  said  county 
of  Summers,  and  about  eighty  yards  from  the  eastern  portal 
of  said  tunnel,  the  defendant  had  constructed  a  switch,  which 
diverged  from  the  main  track  of  the  defendant  to  the  rights 
passing  along  near  the  bank  of  the  Greenbrier  River;  and 
that  immediately  on  the  bank  of  said  river,  and  between  said 
switch  and  the  river^  the  defendant  had  erected  a  small  build^ 
ing,  fourteen  by  sixteen  feet  in  size,  for  its  own  convenience 
as  a  telegraph  office,  the  Cront  part  of  which  building  rested 
on  the  bank,  and  the  back  rested  on  perches.  Those  living 
in  the  immediate  vicinity  of  this  telegraph  office  were  tunnel 
hands,  and  were  employees  of  the  defendant. 

The  plaintiff's  intestate  was  a  telegraph  operator  on  the 
Norfolk  and  Western  Railroad,  and  was  at  home  on  a  visit  ta 
his  parents,  who  lived  about  two  miles  from  the  tunnel;  and  on 
the  evening  of  the  sixth  day  of  February,  1890,  he  paid  a  visit 
to  this  office,  being  an  acquaintance  of  Bryant,  the  operator. 
At  the  time  of  this  visit,  the  train  which  was  used  for  work- 
ing in  the  tunnel  was  standing  in  front  of  the  telegraph  office, 
on  the  side  track,  which  was  seven  feet  from  the  front  of  said 
office,  and  had  been  so  standing  for  one  hour  and  fifteen  min- 
utes, and  it  appears  that  Joe  Towns,  one  of  the  employees, 
whose  duty  it  was  to  close  the  switch  after  the  tunnel  train 
oame  in  on  the  side  track,  had  failed  to  do  so^  and  a  freight 
train,  coming  east  through  the  tunnel|  ran  into  this  opeiv 
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•witch  on  to  the  side  track,  and  wrecked  the  tunnel  train, 
Ihmwing  some  of  ite  cam  agxinet  said  office,  knocking  it  over 
the  river  bmk  into  the  river^  thereby  oaoaing  the  death  of  tb« 
plaintiff^a  intestate,  who  had  entered  said  telegraph  office 
abont  twentj-five  nrinates  before,  and  at  the  time  of  the  acci« 
dent  was  Ijring  on  a  table  in  the  said  office. 

It  appears  that  the  plaintiff's  intestate  had,  about  a  year 
previous  to  that  time,  been  employed  by  said  Bryant,  and 
worked  a  week  in  his  place  as  operator  in  said  office;  and 
the  natoral  inference  is  that  he  called  on  this  occasioo,  as  is 
natural  for  persons  engaged  in  the  same  bnsiness,  to  pay  Bry* 
ant  a  friendly  visiL  So  far  as  is  disclosed  by  the  evidence^ 
he  had  no  business  to  transact  of  any  character  with  the 
office,  althoi^h  it  appears  that  messages  had  occasionally 
been  sent  and  received  from  this  office  by  parties  having  rK> 
connection  with  the  railroad,  but  that  the  office  was  main- 
tained by  the  defendant  for  its  own  convenience,  as  is  shown 
by  the  plaintiff's  testimony. 

No  one  could  presume  from  anything  that  appears  in  the 
case  that  any  employee  of  the  defendant  left  this  switch  open 
with  th^  intent  of  injuring  the  plaintiff's  intestate,  A.  D. 
Woolwine.  On  the  contrary,  it  appears  that  said  Woolwine 
did  not  come  to  said  telegraph  office  for  more  than  an  hour 
after  the  tunnel  train  ran  in  on  the  side  track,  and  said  switch 
was  accidentally  left  open  by  Joe  Town,  whose  duty  it  was  to 
close  it  after  said  tunnel  train  came  on  to  the  siding. 

No  one  appears  to  have  been  aware  of  said  Woolwine's  in* 
tention  to  visit  said  telegraph  office,  and,  if  they  had,  it  does 
not  appear  that  any  employee  of  the  defendant  had  any  ill- 
feeling  or  spite  against  said  Woolwine;  and  we  cannot  say  that 
any  person  so  employed  would  intentionally  wreck  two  trains 
and  denoolish  the  telegraph  office  for  the  purpose  of  injuring 
Woolwine.  Moreover,  no  one  could  possibly  have  foreseen 
that  the  freight  train,  by  leaving  the  main  track  and  run- 
ning out  on  this  siding,  would  have  thrown  the  tunnel  cars 
against  the  telegraph  office,  which  stood  seven  feet  from  the 
side  track,  and  knocked  it  down  the  river  bank  and  into  the 
river.  This,  however,  appears  to  have  been  one  of  the  possi- 
bilities. 

The  evidence  in  the  case  shows  that  said  Woolwine  was 
folly  acquainted  with  the  telegraph  office  and  its  surround* 
ings,  as  he  had  during  the  previous  year  been  employed  for 
a  week  as  operator  in  said  office  by  said  Bryant 
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Coiinflel  for  the  plaintiff  in  error^  in  their  brief^  assort  that: 
^  The  general  principle  is  that  trespassers  and  licensees  going 
upon  the  premises  of  another  take  the  premises  as  they  find 
them,  and  mn  such  risks  as  are  incident  to  the  existing  con* 
dition  of  such  premises,  and  therefore  cannot  complain  of 
their  needing  repairs,  and  cannot  recover  for  injuries  resniting 
from  the  condition  in  which  they  find  the  premises;  but  the 
distinction  is  that  they  can  recover  for  injuries  resulting  from 
the  subsequent  actual  negligence  of  the  defendant  while  the 
licensee  is  on  the  premises."  This,  we  believe,  states  coi^ 
rectly  the  law  where  parties  go  upon  the  premises  of  another 
under  the  circumstances  that  Woolwine  did  in  this  case. 

If  we  apply  this  law  to  the  facts  of  this  case,  we  find  that 
the  switch  was  open  when  he  went  to  the  telegraph  oflice,  and 
so  remained  for  an  hour  and  twenty  minutes  before  the  acci- 
dent happened;  and  Woolwine  had  been  in  the  offioe  about 
twenty-five  minutes  when  the  collision  occurred.  There  was 
no  change  in  the  switch  after  the  arrival  of  said  Woodwine^ 
and  he  took  upon  himself  the  risk  of  the  premises  in  the  con- 
dition he  found  them. 

We  may  next  inquire  whether  the  circumstances  of  this 
case  are  such  as  to  entitle  the  plaintiff  to  complain  of  a  breach 
of  duty  on  the  part  of  the  defendant  towards  his  intestate: 
1  Shearman  and  Red  field  on  Negligence,  sec.  816,  under  the 
head  of  '*  Who  may  complain  of  a  breach  of  duty,"  says:  ''The 
plaintiff  must  show  a  breach  of  some  duty  owing  to  him,  or 
which  was  imposed  for  his  benefit"  It  is  not  every  one  who 
sustains  an  injury  by  reason  of  some  act  or  omission  on  the 
part  of  an  employee  of  a  railroad  company  that  entitles  a 
person  injured  by  reason  thereof  to  demand  and  recover  dam- 
ages from  said  company  by  reason  thereof:  See  Bishop's  Non* 
Contract  Law,  sec.  446;  People  v.  FairehUd,  67  N;  Y.  336. 

We  find  that  1  Shearman  and  Redfield  on  Negligence,  sec. 
97,  says:  ''The  injury  which  a  stranger  does  to  the  railroad 
company  by  entering  upon  its  way  is  infinitesimal,  while  the 
risk  to  himself  is  great.  The  injury  which  he  does  to  his 
neighbor  by  secretly  entering  his  bedroom  is  great,  while  the 
risk  to  himself,  if  undiscovered,  is  infinitesimaL  In  each  case, 
it  is  true,  the  effect  upon  the  trespasser's  right  to  sue  for  dam- 
ages may  be  the  same,  but  this  will  be  for  very  different  rea* 
sons.  If  he  walks  along  the  track,  he  knowingly  takes  the 
risk  of  fatal  injuries,  and  should  not  recover  for  that  reason. 
If  he*  secretes  himself  in  the  bedroom,  he  knowingly  engages 
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in  a  gross  invasion  of  his  neighbor's'rights,  and  should  not 
recover  for  that  reason.  Most  of  the  reported  cases  which  ap- 
pear at  first  sight  inconsistent  with  this  propositioni  and  all 
of  them  which  are  not  inconsistent  with  other  and  better  con- 
aidered  decisions,  will  prove  npon  examination  to  be  cases 
which  turned,  not  upon  contributory  negligence,  but  upon  the 
question  whether  the  defendant  owed  any  duty  to  persons  in 
plaintiff's  situation,  which  he  had  neglected  to  perform/' 

Now  let  us  inquire  what  duty  the  defendant  owed  to  this 
unfortunate  young  man  under  the  circumstances  detailed  by 
the  evidence.  He  went  upon  the  defendant's  premises,  and 
into  its  telegraph  oflSce,  not  for  the  purpose  of  sending  a  mes- 
sage, or  transacting  any  business  of  any  kind  whatever  with 
any  of  the  agents  or  employees  of  the  company,  but  for  the 
purpose  of  paying  a  social  visit  to  the  operator,  who  was  an 
old  acquaintance.  In  the  case  of  Sweeny  v.  Old  Colony  etc. 
R.  R.  Co.,  10  Allen,  868,  87  Am.  Dec.  644,  Bigelow,  C.  J.,  in 
delivering  the  opinion  of  the  court  said:  — 

^  In  order  to  maintain  an  action  for  an  injury  to  person  or 
property  by  reason  of  negligence  or  want  of  due  care,  there 
must  be  shown  to  exist  some  obligation  or  duty  towards  the 
plaintiff  which  the  defendant  has  left  undischarged  or  unful- 
filled. This  is  the  basis  on  which  the  cause  of  action  rests. 
There  can  be  no  fault  or  negligence  or  breach  of  duty  where 
there  is  no  act  or  service  or  contract  which  a  party  is  bound 
to  perform  or  fulfill.  All  the  cases  in  the  books  in  which  a 
party  is  sought  to  be  charged  on  the  ground  that  he  has 
caused  a  way  or  other  place  to  be  encumbered,  or  suffered  it 
to  be  in  a  dangerous  condition,  whereby  accident  and  injury 
have  been  occasioned  to  another,  turn  on  the  principle  that 
negligence  consists  in  doing  or  omitting  to  do  an  act  by  which 
a  legal  duty  has  been  violated.  Thus  a  trespasser  who  comes 
on  the  land  of  another  without  right  cannot  maintain  an  ac- 
tion if  he  runs  against  a  barrier,  or  falls  into  an  excavation 
there  situated.  The  owner  of  land  is  not  bound  to  protect  or 
provide  safeguards  for  wrong-doers.  So  a  licensee  who  enters 
on  premises  by  permission  only,  without  any  enticement,  al- 
lurement, or  inducement  being  held  out  to  him  by  the  owner 
or  occupant,  cannot  recover  damages  for  injuries  caused  by 
obstructions  or  pitfalls.  He  goes  there  at  his  own  risk,  and 
enjoys  the  license  subject  to  its  concomitant  perils.  No  duty 
is  imposed  by  law  on  the  owner  or  occupant  to  keep  his  prem* 
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IMS  in  a  auiUblo  condiiioD  for  those  who  coiue  thAr»  aolely 
for  tibdr  awn  cocivenience  or  pleasure/' 

In  the  case  of  DUhold  ▼.  Pennt^t^^*^  ^  &  C(k^  50  N.  J.  L 
478|  it  was  bold:  '*  Where  a  railroad  company  provides  ofiKoes 
for  the  transaction  of  its  business,  accessible  from  the  public 
streets,  the  presence  in  the  freight  yard  of  the  company  of  a 
person  having  business  witb  such  offices  is  not  a  necessary 
incident  of  his  business  with  the  company.  He  is  at  best  a 
licensee,  towards  whom  the  company  owes  no  special  duty.'' 

There  appears  to  be  a  marked  distinction  as  to  the  liability 
incurred  by  property  owners  to  persons  who  go  upon  thdr 
premises  as  trespassers,  or  as  licensees  or  volunteers,  and  those 
who  go  there  upon  business,  and  we  find  in  a  note  on  page 
697  in  Leading  Cases  on  the  Law  of  Torts,  by  Bigelow,  it  10 
said,  in  commenting  upon  this  distinction,  that  ^  Sweeny  v. 
Old  CoUmy  etc,  R.  R.  Co,,  10  Allen,  368;  87  Am.  Doc  644;  and 
Indermnuryr.  Dairies,  L.  R.  1  C.  P.  274;  L.  R.  2  C.  P.  311,  haw 
settled  the  distinction  between  the  duty  which  a  man  owes  U> 
persons  who  come  upon  his  premises  as  bare  volunteers  or 
licensees,  and  those  who  come  as  customers  or  otherwise  in 
the  course  of  business,  upon  the  invitation,  express  or  im- 
plied, of  the  occupier.     As  to  the  latter,  the  occupier  is  bound 
to  exercise  reasonable  care,  to  prevent  damage  from  unusual 
danger,  of  which  the  occupier  has  or  ought  to  have  knowledge; 
and  this,  though  the  transaction  had  already  been  completed, 
and  the  plaintiff  had  returned  only  for  some  incidental  (if 
proper  and  usual)  purpose  connected  with  it.    As  to  the  for- 
mer, the  party  takes  his  own  risk,  and  so  long  as  there  is  no 
active  misconduct  towards  him,  no  liability  is  incurred  by  the 
occupier  of  the  premises  by  reason  of  injury  sustained  by  a 
visitor  on  his  premises."  .•••''  Upon  careful  examination 
of  the  above  and  other  c^ses,  however,  it  wQl  be  found  that 
the  authorities  may  be  classed  under  three  heads,  to  wit:  1. 
Bare  licensees  or  volunteers;  2.   Those  who  are  expressly  in- 
vited or  induced  by  active  conduct  of  the  owner  to  go  upon 
his  premises;  3.   Customers  and  others,  who  go  there  on  bos* 
iness  with  the  occupier.    The  general  rule  will  then  be,  that 
in  those  eases  which  fall  under  the  first  head,  the  party  in- 
jured has  no  right  of  action  against  the  occupant  of  the  prem* 
ises,  and  the  contrary  in  cases  falling  under  the  second  and 
third  heads." 

The  case  of  Indermaw  v.  Damee,  L.  R.  1  C.  P.  274,  L.  B.  2 
C.  P.  311,  above  referred  to,  was  a  case  in  which  the  defend- 
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Mtf  was  A  mgar  vefiner,  and  then  was  a  hole  or  hatebwa/ 
ihroogh  the  floon  of  the  dififerent  eioriea  for  the  parpose  of 
imifling  aod  lowering  sugar  to  and  from  the  differeat  atoriee, 
which  batehway  was  level  with  the  floors,  aod  might  have 
been,  hoi  was  not,  fenced.  The  plaintiff  was  a  gas  fitter,  and 
went  open  the  premises  for  the  parpose  of  examining  sooio 
gas  jets,  with  the  view  of  applying  a  patent  gas  regulator,  and 
while  on  the  premises,  the  plaintiff  accidently  fell  through 
said  hatchway  while  thus  engaged  upon  an  upper  floor. 

^  Held  that,  inasmuch  as  the  plaintiff  was  upon  the  prem* 
iaeson  lawful  business  in  the  course  of  filling  a  contract,  in 
which  he  (or  Ids  employer)  and  the  defendant  both  had  an 
interest,  said  hatchway  or  hole  was,  from  its  nature,  unrea- 
sonably dangerous  to  persons  not  usually  employed  upon  the 
premises,  but  having  a  right  to  go  there,  the  defendant  was 
guilty  of  a  breach  of  duty  towards  him  in  suffering  the  hole 
to  be  unfenoed.'' 

The  testimony  of  Bryant  in  the  cass  under  consideration 
shows  that  he  had  not  seen  said  Wool  wine  for  a  month  or 
two;  that  his  business  was  that  of  a  telegraph  operator  on 
the  Norfolk  and  Western  Railroad,  and  when  asked  what  was 
said  Woolwine's  business  there  (meaning  at  the  time  of  the 
accident)  answered:  *'  I  do  not  know,  I  am  sure.  I  suppose  he 
just  came  in  to  speak  to  me";  and  in  answer  to  the  qoestioa 
whether  said  Woolwino  had  any  busiuess  there  that  night, 
answered:  ''He  did  not  transact  it,  if  he  did";  and  he  also 
statsd  that  he  left  said  Wool  wine  lying  on  the  table  where  his 
instruments  were  placed  when  he  went  out  of  the  offioe,  in  re- 
ply to  the  question,  ^  Where  was  Woolwine  when  the  aocident 
occurred  ?'' 

So  far  then  as  ths  presence  of  said  Woolwine  at  the  time 
of  the  accident  is  concerned,  it  appears  that  he  was  not  in- 
vited there  by  Bryant,  the  operator  in  charge  of  the  office,  as 
be  had  not  seen  him  for  a  month  or  two  previous  to  that  even- 
iog.  He  was  not  there  on  business,  as  he  had  been  there  for 
nearly  a  half  hour,  and  had  not  intimated  that  he  had  any 
business  of  any  description  with  the  operator,  and  had  pro- 
duced the  impression  on  Bryant  that  he  had  merely  called 
to  see  him;  and  his  attitude  on  the  table  at  the  time  of  the 
aocident  would  not  indicate  that  he  was  there  on  business, 
bfot  rather  for  the  purpose  of  passing  a  little  idle  time  with 
an  old  aequaintance.  If  he  had  been  there  for  the  purpose  of 
sending  or  receiving  a  telegram,  he  might  properly  have  been 
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regarded  as  a  licenBee,  as  the  eyidence  shows  that  telegrams 
were  occasionally  sent  for  persons  not  in  any  manner  connected 
with  the  railroad  company,  and  messages  so  sent  had  been 
charged  for;  but,  nnder  the  circarostanceSy  we  can  bat  regard 
him  as  a  mere  volunteer,  going  to  this  office  for  his  own  pleas- 
ure. 

In  the  case  of  OiUU  v,  PenTisylvania  R,  R.  Co.^  59  Pa.  St 
129,  98  Am.  Deo.  817  (point  4  of  the  sylZabiM),  it  was  held: 
''A  trespasser  may  maintain  an  action  for  wanton  or  inten- 
tional injury  by  the  owner  of  the  land/'  and  in  point  6:  ''The 
owner  of  property  is  not  liable  to  a  trespasser,  or  to  one  who 
is  on  it  by  mere  permission  or  sufferance,  for  negligence  of 
himself  or  servants,  or  for  that  which  would  be  a  nuisanoe  in 
a  public  street  or  common.*' 

In  that  case  the  facts  were  as  follows:  A  large  crowd  had 
congregated  on  the  platform  at  the  depot  for  the  purpose  of 
seeing  the  president  of  the  United  States,  who  was  to  pass  the 
depot  at  a  certain  hour.    The  platform  fell  by  reason  of  the 
unusual  weight,  and  the  plaintiff  was  thereby  injured. 
.  Sharswood,  J.,  in  delivering  the  opinion  of  the  court,  said: 
"The  platform  was  open.    There  was  a  general  license  to 
pass  over  it,  but  he  was  where  he  had  no  legal  right  to  he. 
His  presence  there  was  in  no  way  connected  with  the  purposes 
for  which  the  platform  was  constructed.    Had  it  been  the 
hour  for  the  arrival  or  departure  of  a  train,  and  he  had  gone 
there  to  welcome  a  coming  or  speed  a  parting  guest,  it  might 
very  well  be  contended  that  he  was  there  by  authority  of  de- 
fendants, as  much  as  if  he  was  actually  a  passenger;  and  it 
would  then  matter  not  how  unusual  might  have  been  the 
crowd,  the  defendants  would  have  beeir  responsible.     As  to 
all  such  persons  to  whom  they  stood  in  such  a  relation  as  re- 
quired care  on  their  part,  they  were  bound  to  have  a  structure 
strong  enough  to  bear  all  who  could  stand  on  it;  as  to  all 
others  they  were  liable  only  for  wanton  or  intentional  in- 
jury.   The  plaintiff  was  on  the  spot  merely  to  enjoy  himself 
to  gratify  his  curiosity,  or  to  give  vent  to  his  patriotic  feelings. 
The  defendants  had  nothing  to  do  with  that''  •  •  •  •  ^  I  am 
bound  to  have  the  approach  to  my  house  sufficient  for  all 
visitors  on  business  or  otherwise,  but  it  a  crowd  gathers  upon 
it  to  witness  a  passing  parade,  and  it  breaks  down,  though  it 
may  be  shown  not  to  have  been  sufficient  even  for  its  ordinary 
use,  I  am  not  liable  to  one  of  the  crowd;  I  owe  no  duty  lo 
him." 
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In  that  case  the  ooort  held  that  the  court  below  was  right 
in  directing  the  jury  to  find  a  verdict  for  the  defendant. 

In  the  case  of  Pititburgh  etc.  IPy  Co.  y.  Bingham^  29  Ohio 
8t  864y  28  Am.  Rep.  751,  it  was  held:  ''A  railroad  company 
ia  not  liable  for  an  injury  to  a  person  resulting  from  its  failure 
to  exercise  ordinary  skill  and  care  in  the  erection  and  main- 
tenance of  its  station-house,  where,  at  the  time  of  receiving 
the  injury,  such  person  was  at  such  station-house  by  mere  per- 
mission and  sufTerance,  and  not  for  the  purpose  of  transacting 
any  business  with  the  company  or  its  agents,  or  any  business 
connected  with  the  operation  of  the  road." 

While  I  am  disposed  to  regard  the  plaintiff  in  this  case  as 
a  mere  volunteer,  going  upon  the  premises  of  the  defendant 
for  the  purpose  of  pleasure  or  pastime,  yet,  giving  the  circum- 
stances the  most  favorable  construction  that  can  be  given  for 
the  plaintiff,  we  can  consider  him  as  nothing  more  than  a 
licensee;  that  is  (as  defined  by  Patterson  in  his  Railway  Ao- 
cident  Law,  page  176,  section  184),  ^  persons  who  be  neither 
passengers,  servants,  nor  trespassers,  and  not  standing  in  any 
contractual  relations  to  the  railway,  are  permitted  by  the 
railway  to  come  upon  its  premises  for  their  own  interests,  con- 
venience, or  gratification." 

In  the  case  of  Sutton  v.  New  York  etc.  E.  R.  Co.,  66  N.  Y, 
243,  the  railway  was  held  not  to  be  liable  to  licensees  for  a 
fiulure  to  set  the  brakes  on  the  cars  stored  on  a  siding,  or  oth- 
erwise block  them  to  prevent  their  moving  by  force  of  the  wind 
or  by  gravity. 

So,  also,  Pierce  on  Railroads,  page  275,  says:  '*  But  the  duty 
and  liability  to  keep  its  premises  safe  for  public  use  do  not 
arise  out  of  a  bare  license  or  permission  to  use  its  premises. 
Still  less  do  they  exist  in  favor  of  a  trespasser,  although  the 
company  will  be  liable  even  to  him  for  a  wanton  injury." 

In  the  case  of  Parker  v.  Portland  Publishing  Co.,  69  Me.  173, 
81  Am.  Rep.  262,  the  court  held:  "  No  duty  is  owed  to  a  mere 
licensee,  and  he  has  no  cause  of  action  lor  negligence  In  the 
place  he  is  permitted  to  enter." 

In  the  case  at  bar  there  is  no  controversy  about  the  factSi 
the  only  witnesses  introduced  being  those  called  by  the  plain- 
tiff. It  was  held  in  the  case  of  Oontaki  v.  New  York  $U.  JZ.  R. 
Co.f  88  N.  Y.  440,  98  Am.  Dec.  68:  '*A  question  of  negligence 
is  one  of  law,  where  facts  are  uncontroverted."  In  the  case 
of  Phmnix  Ins.  Co.  v.  Doster,  106  U.  S.  80,  the  court  held,  la 
its  opinion,  delivered  by  Harlan,  J.,  that  "  whore  a  CASe  fairly 
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depends  u|Km  the  effect  or  weight  of  teettmonj,  it  is  one  for 
the  consideratioii  and  determinatioQ  of  the  jurj  ondeEr  proper 
directions  as  to  the  principles  of  law  involved  ";  and  ia  eeo- 
tioii  1  of  8yllabu$:  ''A  case  should  not  be  withdrawn  firtMii  ths 
jury  unless  the  facts  are  undispated,  or  the  testimonj  is  of 
siich  oonclusiye  character  that  a  yerdict  in  conflici  therewith 
should  be  set  aside,'' 

So,  also,  in  the  case  of  Randall  ▼.  BalUmore  €te.  B,  R.  Co, 
109  U.  S.  478,  it  was  held  (first  point  of  $yUabft$)  that ''  when 
the  evidence  given  at  the  trial,  with  all  the  inferencea  that  the 
jury  could  justifiably  draw  from  it,  is  insufficient  to  support 
a  verdict  for  the  plaintiff,  so  that  such  a  verdict,  if  returned, 
must  be  set  aside,  the  court  may  direct  a  verdict  Sot  the  de» 
fend  ant." 

Tlii^  court,  in  the  case  ofJohnscm  t.  Baltimor4  etc  R.  R.  Co^ 
25  W.  Va.  571,  wliile  it  holds,  in  the  third  point  of  the  syUor 
bus,  that  '*  negligence  is  in  most  cases  a  mixed  question  of  law 
and  fact,  and  generally  what  particular  facts  constitute  neg* 
ligence  is  a  question  for  the  determination  of  the  jury  from 
all  the  evidence  before  it  bearing  on  the  subject,  rather  than  a 
question  of  law  for  the  determination  of  the  court,"  yet,  in  the 
fifth  clause  of  syllabuSy  in  the  same  case,  this  court  holds  that 
'Mf  the  facts  are  unambiguous,  and  there  is  no  room  for  two 
honest  and  apparent  reasonable  conclusions,  the  court  should 
not  be  compelled  to  submit  the  question  to  the  jury  as  one  in 
dispute." 

Now,  taking  the  entire  evidence  that  was  introduced  in  this 
case,  there  is  nothing  that  indicates  that  the  plaintiff  was 
either  directly  or  indirectly  induced  by  the  defendant  to  visit 
this  ot&oe]  but,  on  the  contrary,  it  is  clear  from  all  the  cir 
cumstanoes  that  he  went  there  without  invitation,  either  ex- 
press or  implied,  and  while  no  one  objected  to  his  visiting  the 
place,  yet  the  law  fixes  the  liability  of  either  a  oorporation  or 
an  individual  towards  a  party  who  comes  upon  their  premises 
as  the  plaintiff  did  in  this  case;  and  as  we  have  said  above, 
he  cannot  be  regarded  in  a  more  favorable  light  than  an  ordi« 
nary  licensee. 

In  the  case  of  Nicholi  v.  Washington  etc.  R,  R.  Co^  83  Va, 
102,  5  Am.  St.  Bep.  257,  the  court  says:  ''  Now,  it  is  agreed  on 
all  hands  that  there  is  a  wide  difference  between  the  obliga^ 
tions  which  a  person  or  a  corporation  owes  to  a  mare  licensee 
and  the  duty  which  the  same  person  or  corporation  owee  to 
one  who  comes  upon  his  premises  by  an  invitation,  either  ex- 
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press  or  implied*  In  the  first  place,  it  is  generally  admitted 
that  the  party  comes  at  his  owa  risk,  and  enjoys  the  license 
•abjeci  to  its  coneoinitant  riska  or  perils,  and  that  in  sach  case 
no  daty  is  imposed  upon  the  owner  or  occupant  to  keep  his 
premises  in  safe  and  suitable  condition  for  his  use,  and  the 
owner  or  occupant  is  only  liable  for  any  wanton  injury  that 
may  be  done  to  the  licensee." 

Numerous  autiiorities  have  been  cited  by  counsel  for  the 
plaintiff  in  ertor  seeking  to  show  that  the  defendant  in  the 
case  under  consideration  owed  aome  duty  to  the  plaintiff;  but 
having  arrived  at  the  eoocluaion  that  the  plaintiff  in  error 
stood  upon  the  footing  of  a  mere  licensee*  we  are  of  the  opin- 
ion that  the  defendant  owed  no  duty  to  the  plaintiff's  dece- 
dent other  than  that  it  was  its  duty  not  to  willfully  or  wan- 
tonly injure  him,  and  that  in  going  upon  said  premises,  under 
the  circumstances  of  this  case,  he  enjoyed  the  license,  subject 
to  the  risks  and  perils  attendant  thereon,  and  for  these  rea- 
sons we  are  of  the  opinion  that  there  is  no  error  in  the  judg- 
ment complained  of,  and  the  same  must  be  affirmed,  with 
costs  and  damages  to  the  defendant  in  error. 

Affirmed*  

Bbal  Ftoparrr — Lwkmoek  uv&r  Take  PimiflM  as  Hjb  Fuim  Thuc  — * 
A  hm  Uonnte*  nmst  take  tba  pramiaas  a*  ba  finda  ibam,  and  haa  no  oaasa 
•I  action  if  injured  on  aeooont  of  dangers  there  aaicting:  Eedigam  ▼.  Botion 
da.  /?.  B.  Co.,  155  MaaoL  44;  81  AaL  St.  Rep.  520,  and  note;  Cuakk  y.  Adam»^ 
115  N.  Y.  65;  12  An.  St  RepL  772,  and  note:  Stevens  v.  NithoU,  156  Mass. 
472;  Walker  ▼.  WineUmlep,  155  Mass.  301;  Sierger  ▼.  Vam  Sieklm,  132  N.  Y. 
499;  28  Am.  St.  Rep.  504»  and  note. 

Rbal  Pbopsrtt —Ddtt  of  Ownxb  Toward  Liosksu.  —  A  trespasser 
ttpon  the  premisee  of  another  eannot  recover  for  any  injuries  reoeived  while 
there,  miless  he  ean  show  that  they  were  wantonly  inflicted,  or  that  the 
owner,  being  present,  mij^ht  have  prevented  the  injury  by  the  exercise  of 
reasonable  eare:  Frottr,  Eastern  R.  B.,  64  N.  H.  220;  10  Am.  St.  Rep.  891^ 
and  note;  €htheet9H  OU  Co,  r,  Morton,  70  Tez.  400;  8  Am  St.  Repu  611,  and 
note;  Mntrfr.  Bbanoko  Now.  etc  Co,,  111  N.  C.  94;  Clark  ▼.  Mameheeter,  61^ 
H.  H.  577;  note  to  BeMl  r.  Berkey,  15  Am.  St.  Rep.  374;  Qmu  ▼.  PtnneyU 
mmia  B,  B,  Cb.,  §•  PHu  St.  129;  98  Am.  Dec;  317,  and  note.  Sae  extended 
note  to  Zoeibieeh  ▼.  TarboU,  87  Am.  Deo.  661,  and  monographio  notsa  cited 
therein,  for  a  full  daseassion  of  the  anbjeet;  also  Ptummar  ▼•  DiU^  onii^  p^  463^ 
and  note. 

NxGLiOBiroi,  Who  kat  Cohflaiv  op.  -^To  jvetiry  a  recovery  for  alleged 
negligence,  it  most  be  shown  that  the  defendant  neglected  a  daty  or  obliga- 
tion which  he  owed  to  him  who  claims  damages  for  the  neglect:  Wiirams 
y.  Chicago  etc  B.  B.  Co.,  135  III.  491;  S9  Am.  St.  Kept  397,  and  note:  ^fffweny 
T.  Old  Colony  etc.  R,  B,  Co.,  10  Allen,  368;  87  Am.  Dec.  644,  and  note. 

Trial  —  Dirbcting  Verdict.  — The  coart  may  instruct  tiie  jury  to  retirrn 
a  verdict  for  either  party  when  it  is  plain  that  a  coutrary  veniict  cann^--  bo 
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allowed  to  stand:  Moore  t.  McKennfyt  83  Me.  83;  23  Am.  St.  Rep.  753; 
BlanduMrd  y.  Lake  Shore  etc,  R'y  Co,,  126  CL  418;  9  Am.  Sk  Rep.  830. 
Where,  at  the  close  of  the  pUiatilTs  case,  there  is  no  OTideaoe  to  support 
his  eause  of  aotion,  the  oonrt  may  direot  the  jury  to  find  for  the  defendant! 
/io<Un  y.  Chicago  etc  Ky  Co,,  133  UL  72;  23  Am.  QL  R^p.  685;  Anikimg  r. 
H7iee(er»  130  IlL  128;  17  Am.  St  Rep.  28L 


Danibl's  Administrator  v.  Ghbsapbakb  and  Ohio 

Railway  Co. 

[as  W»r  VnemxAt  807.) 

ILurrsK  Ain>  SsaTAiiT  —  Risks  Assumed  bt  Sbryaitt.  —  He  who  engages 
in  the  employment  of  another  for  the  performance  of  a  specified  datj 
lor  ooinpensation,  takes  upon  himself  the  natural  and  ordinary  risks  and 
perils  incident  to  the  performance  of  snch  duty,  including  the  perils 
arising  from  the  carelessness  and  negligence  of  those  who  are  in  the 
same  employment  as  fellow-servants. 

Mastbramd  Sbbtakt — ViOK-PitiKOiPAL,  LzABiLrFT  10& — For  the  breach 
of  any  duty  which  a  master  so  owes  to  a  senrant  that  he  must  perform  it 
in  person  or  by  his  agents  appointed  for  that  purpose  and  commonly 
called  a  yice-principal  or  middleman,  the  master  is  responsible  to  a  ser- 
Tant  injured  thereby  without  his  contributory  negligence,  and  where 
the  breach  of  the  duty  is  by  the  yice-principal  it  is  not  matennl  what 
his  place  or  grade  of  senrioe  is. 

lilBTSE    AKD    SCRTAKT  — DdtIBS    WHICH    MASTER    OAVNOT    ASSlOir. — A 

master  must  exercise  in  the  carrying  on  of  his  business  all  the  watchful- 
ness  oyer  his  seryauts,  and  employ  all  the  safeguards,  which  a  reason- 
able and  considerate  prudence  may  dictate.  For  any  yiolation  of  this 
duty  resulting  in  an  injury  to  a  seryant,  the  master  is  answerable  to 
him,  and  this  remains  true  though  the  master  had  deputed  to  another 
employee  or  seryant  the  performance  of  the  negilected  duty. 

Master  ahd  Servant — ViOE-PRiNoiPALa.  —A  Railway  Conduotor  hay- 
ing the  entire  control  and  management  of  a  train  is  the  personal  repre- 
sentatiye  or  yice-principal  of  his  employer,  for  whose  negligenoe  snoh 
employer  is  answerable  to  subordinate  senrants. 

Railway  Corporatioiis— LiABiLrrr  to  SsByAVT  ior  NEOuosEaE  ov 
Persoh  ni  Charge  ov  a  Traik.  —  If  an  assistant  yard-master  in 
charge  of  a  train  or  part  thereof,  and  haying  with  respect  to  it  the  sams 
duties  and  authority  as  a  conductor,  knowing  tiiat  it  is  standing  on  the 
track  at  a  point  between  stations  and  cannot  be  moyed  for  some  tim«b 
and  that  before  it  can  be  moyed  another  train  will  be  due  at  the  same 
place,  negligently  fails  to  place  warning  signals  at  a  sufficient  distance 
from  the  standing  train  to  warn  the  anticipated  approaching  train  to  stop^ 
In  time  to  ayoid  a  collision,  his  negligence  is  chargeable  to  the  corporation 
la  whose  employment  he  is,  and  renders  it  answerable  in  damages  for  the 
injury  and  death  of  a  brakeman,  who^  while  on  the  approaching  train,  is 
killed  by  its  collision  with  the  standing  train,  such  collision  being  due  to 
snch  negligence  of  the  assistant  yard-master. 

Keoligbnck,  what  is  not  Ck>NTRTBUTORT.  — Though  an  employee  of  a  rail- 
way  corpor.ition  is  not  at  the  time  of  a  collision  and  of  his  injury  thereby, 
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at  his  post  of  dnty,  or  at  the  place  where  the  roles  of  the  company  !•* 
qnire  him  to  he,  and  his  conduct  contributed  to  the  accident^  yet  if 
sQch  oondnot  was  not  the  direct^  immediate,  and  proximate  oansa  of  th« 
aooidanti  and  it  oould  haye  been  avoided  by  the  ezerelM  of  ordinary 
oare  and  diligence,  which  the  corporation  and  ita  Tioe-principal  failed 
to  exert,  ftien  it  is  answerable  to  snoh  brakentan,  or  his  repreaentafciTe% 
for  the  injnries  receiyed  by  him  in  such  aocidentb 

Simms  and  Endow^  and  J.  E.  Chiltonj  for  the  plaintiff  Id  error. 
Wm.  R,  Thomipton^  for  the  defendant  in  error. 

Holt,  J.  This  is  a  suit  in  the  circuit  court  of  Summers 
County,  brought  31st  March,  1890,  by  plaintiff  below  against 
the  railway  company,  defendant  below,  for  causing  the  death 
of  Robert  Daniel,  plaintiff's  intestate,  by  its  negligence,  while 
the  decedent  was  a  servant  in  the  railway  company's  employ. 
The  suit  resulted  in  a  verdict  for  three  thousand  seven  hun- 
dred and  fifty  dollars  damages,  which  the  court  refused  to  set 
aside,  but  gave  judgment  thereon.  To  this  ruling  and  various 
other  rulings  made  during  the  trial  the  defendant  company 
excepted  and  has  obtained  this  writ  of  error. 

The  suit  is  based  on  sec.  5,  c.  103,  Code,  p.  725  (ed.  1891): 
^  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful 
act,  neglect,  or  default,"  etc.  —  the  West  Virginia  form  of  the 
Lord  Campbell  Act. 

The  declaration  contains  three  counts.  The  first  charges 
that  plaintiff's  intestate  was  in  the  railway  company's  employ 
as  a  brakeman,  and  while  in  discharge  of  his  duties,  defend- 
ant by  its  recklessness,  carelessness,  and  negligence  then  and 
there  caused  the  death  of  plaintiff's  intestate.  The  second 
count  alleges  as  the  defendant's  act  or  neglect  and  default 
that  it  carelessly  left  standing  on  its  line,  one  mile  from  any 
station  or  side-track,  a  train  of  cars,  into  which  the  deceased 
brakeman's  train,  without  warning,  was  run,  without  any 
fault  on  the  part  of  the  running  train,  which  caused  the 
brakeman's  death,  etc.  Third  count  sets  out  the  facts  of  the 
accident  in  great  detail,  averring  that  they  resulted  in  the 
brakeman's  death,  directly  caused  by  the  wrongful  act,  neg- 
lect, and  default  of  defendant;  thus  giving  plaintiff,  by  reason 
of  the  premises,  a  right  of  action  for  ten  thousand  dollars  the 
damages  sustained,  the  maximum  fixed  by  law. 

The  demurrer  was  properly  overruled,  because  the  court 
could  have  given  judgment  on  either  count  according  to  the 
very  right  of  the  cause,  and  according  to  law;  the  case  is 
alleged  being  proved. 
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On  fhe  plea  of  **  not  guilty  ^  the  isBue  wsf  made  np  and 
tried  by  the  jury* 

The  faete  are  aa  folkiwa:  Bobwt  Daniel,  plaintiff's  inteatate, 
was  at  Ibe  time  at  Ibe  aeetdent  a  brakeman  in  th^  employ- 
ment of  defendant  on  section  two  of  No.  78,  a  freight  train  on 
defendant's  road.  His  run  was  from  Sewell  to  Hinton  and 
badL  Freight  train  No.  78,  between  tbeee  points,  was  run  in 
two  sections.  J.  W.  Spease  waa  aaaiatant  yard-master  of  the 
railway  company  at  Hinton* 

On  the  twenty-sixth  day  of  March,  1890,  section  one  of  de- 
fendant's freight  train  had  reached  Hinton,  Spease  took  charge 
of  it,  to  break  up  the  train,  distribute  the  cars,  etc.,  aocordingto 
his  duty,  and  for  this  purpose  the  cars  were  at  some  point  un- 
coupled. On  these  cars,  thus  left  to  stand  until  Spease  had 
disposed  of  the  others,  Sweno,  the  brakeman,  had  neglected 
to  set  the  brakes;  so  that,  when  Spease  uncoupled  and  moved 
off  with  engine  and  front  cars,  the  four  rear  cars  ran  back 
by  gravity  down  the  track  to  the  mouth  of  Tog  creek,  a 
mile  and  a  half  west  of  Hinton  towards  SewelL  Here  they 
stopped. 

Spease  was  engaged  in  shifting  the  front  part  of  section  one 
about  fifteen  or  twenty  minutes,  and  when  he  returned  with 
his  engine  he  found  that  the  rear  portion  of  the  train,  which 
had  been  left,  had  escaped,  and  run  back  down  to  Tug  creek, 
as  already  described  —  a  point  between  one  and  a  half  and 
two  miles  from  Hinton,  on  the  main  line.  As  soon  as  Spease 
found  the  cars  had  escaped,  he  started  with  the  engine  in  pur- 
suit, having  with  him,  the  engineman  of  the  yard-shifter  loco- 
motive, and  a  brakeman  and  workman,  all  under  Spease'a 
control.    They  found  the  runaway  cars  at  Tug  creek. 

It  was  proven  that  J.  M.  Spease  had  as  full  command  and 
charge  of  section  one  of  No.  78,  and  of  the  part  which  escaped 
and  ran  back  to  Tug  creek,  as  a  conductor  has  while  in  charge 
of  his  train  and  running  it  on  the  road,  and  the  like  power  of 
control  and  command  over  the  escaped  part  while  it  stood  at 
Tog  creek.  Spease  also  knew  that  section  two,  on  which 
Daniel  was  engaged  as  brakeman,  was  following  section  one 
of  No.  78,  and  was  then  due  at  Hinton. 

When  Spease  reached  the  escaped  cars  at  Tug  creek, 
Spease's  brakeman  immediately  began  to  try  to  couple  up  the 
escaped  cars  to  the  cars  brought  down  with  the  engine  from 
the  yard  at  Hinton;  he  had  two  couplings  to  make,  and  at- 
tempted to  make  one  of  them  some  fifteen  times,  but  the  link 
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vas  bent  and  he  failed,  and  was  still  attempting  to  eouple 
them  when  the  engineer  on  the  coming  section  No.  8  of  Nok 
78  blew  down  brakes  jast  before  the  collision  occurred.  The 
time  was  8:30  in  the  morning.    It  was  dark  and  foggy. 

There  were  two  brakeman,  —  Robert  Daniel,  the  one  killed 
hj  the  collision,  and  another  on  said  second  section  of  train 
No.  78,  —  and,  if  both  had  been  standing  at  the  brakes  and 
applied  them  immediateljr  when  the  signal  soonded  down 
brakes,  the  accident  oonld  not  haye  been  averted.  The  train 
was  a  freight  train,  running  at  the  rate  of  eighteen  or  twentj 
miles  an  hour.  Spease  had  charge  of  the  train,  incloding  the 
escaped  cars,  and  had  with  him  under  his  control  the  engineer, 
brakeman  and  a  workman  from  the  ronnd-house,  and  no  one 
else  was  present 

Spease,  as  the  rules  of  the  company  required,  went  back  in 
the  direction  from  which  section  two  (the  coming  train) 
was  expected,  fbr  the  purpose  of  flagging  q(  to  signal  it  to  stop, 
but  he  went  back  from  the  rear  of  his  own  train  standing  on 
the  track  at  Tug  only  some  fifty  or  one  hundred  yards,  instead 
of  one  thou8.and  two  hundred  yards  as  required  by  the  rules 
of  the  company.  He  had  ample  time  to  hare  gone  back  the 
distance  required  to  flag  if  he  had  desired  to  do  so,  before  the 
expected  train  came.  A  red  light  is  used  and  required  by  the 
rules  for  the  purpose  of  flagging;  but  Spease  on  this  occasion 
had  a  white  light.  He  overtook  the  escaped  cars  more  than 
thirty  minutes  before  the  accident  occurred,  and  had  at  least 
thirty  minutes  in  which  to  have  gone  back  to  flag  the  expected 
train,  and  if  it  had  been  flagged  six  hundred  yards  from  the 
rear  of  Spease's  train  the  expected  train  could  have  been 
stopped,  and  the  accident  averted. 

It  was  also  proved  that  at  the  time  of  the  collision  and 
wreck  it  was  the  duty  of  the  conductor  to  flag  between  sta> 
tions,  and  the  duty  of  the  brakeman  to  flag  at  stations,  and 
that,  when  a  train  was  stopped  by  accident  or  obstruction,  the 
flagman  must  immediately  go  back  with  danger  signals,  to 
stop  any  train  moving  in  the  same  direction.  At  a  point  six 
hundred  yards  distant  he  must  place  one  torpedo  on  the  rail. 
He  must  then  continue  to  go  back  at  least  one  thousand  two 
hundred  yards  from  the  rear  of  his  train,  and  place  two  tor- 
pedoes on  the  rails,  ten  yards  apart;  then  return  to  a  point 
nine  hundred  yards  from  the  rear  of  his  own  train,  and  there 
remain  until  recalled  by  the  whistle  of  his  own  engine;  but  if 
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a  passenger  traiti  is  doe  within  ten  minutes  he  must  remain 
until  it  arriyes,  etc:  See  rule  99  in  schedule  857. 

Instead  of  this,  the  conductor  for  the  occasion  (the  yard- 
master)  went  back  but  fifty  or  one  hundred  yards,  with  a 
white  light  instead  of  a  red  one.  The  morning  (3:30)  waa 
dark  and  foggy.  The  coming  train  rushed  on  at  a  speed  of 
eighteen  or  twenty  miles  an  hour.  The  engineer  sounded 
down  brakes,  reversed  his  engine,  and  sprang  off  just  in  time 
to  save  himself.  All  escaped  by  jumping  off  except  front 
brakeman  Daniel,  who  was  at  the  time  of  the  collision  stand- 
ing at  the  rear  of  the  tank  attached  to  the  rear  of  the  locomo- 
tive, and  had  no  duty  to  perform  in  the  engine  cab  except  to 
keep  out  of  the  weather,  and  by  the  rule  he  was  not  permitted 
to  ride  on  the  engine  cab,  except  when  called  there  by  some 
duty,  without  a  written  order  from  the  proper  authorities,  and 
it  does  not  appear  whether  he  had  such  permit  or  not  Daniel 
was  caught  in  the  wreck  and  killed;  the  others  escaped  by 
jumping  off  the  train.  Seven  or  eight  of  the  front  cars  of  the 
second  section  were  by  reason  of  the  collision  shattered, 
broken  up,  and  derailed* 

If  the  expected  train  had  been  flagged  at  a  point  seven  or 
eight  hundred  yards  from  the  obstructing  train  standing  on 
the  main  line,  the  train  could  have  been  stopped  in  time  to 
avoid  the  collision.  The  deceased  was  a  young  man  of  good 
habits,  sober,  frugal,  and  industrious,  twenty-one  years  old, 
and  earning  from  fifty  to  sixty-five  dollars  per  month.  There- 
upon the  following  instructions  were  given  for  the  plaintiff: — 

Instruction  No.  1,  given  for  plaintiff:  'The  court  instructs 
the  jury  that  if  they  believe  from  the  evidence  that  on  the 
twenty-sixth  day  of  March,  1890,  one  Spease  was  in  the  em- 
ploy of  the  defendant  as  assistant  yard-master  at  Hinton,  and 
that  as  such  assistant  yard-master  said  Spease  was  in  charge 
of  a  train  of  cars,  or  part  of  a  train  of  cars,  belonging  to  the 
defendant,  known  as  the  '  first  section  of  No.  78,'  at  a  point 
on  the  line  of  the  said  railroad  of  defendant  between  one  and 
two  miles  west  of  Hinton;  and  that  said  Spease,  as  to  such 
train  of  cars  then  in  his  charge,  had  all  the  rights  and  au- 
thority, and  was  charged  with  all  the  duties,  of  a  conductor 
in  charge  of  one  of  the  trains  of  cars  of  the  defendant;  and 
that  the  plaintiff's  decedent,  R.  Daniel,  was  in  the  employ  of 
the  defendant  on  one  of  the  defendant's  trains  of  cars  known 
as  *  second  section  of  No.  78,'  and  that  said  Spease  knew  that 
at  the  time  he  was  in  charge  of  said  train  of  cars  known  aa 
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*  first  eectioQ  of  No.  78,'  standing  on  the  main  line  of  defend- 
ants'  railroad  at  Tug  creek,  that  said  train  of  cars  known  as 

*  second  section  of  No.  78,'  was  liable  at  any  moment  to  come 
along  said  railroad  on  its  way  to  the  yards  at  Hinton  on  the 
same  track  upon  which  the  train  of  cars  of  which  said  Spease 
was  then  in  charge  was  standing;  and  the  said  Spease  also 
knew  that  said  train  of  cars,  or  part  of  the  train  of  cars,  of 
which  he,  the  said  Spease,  was  then  in  charge  as  aforesaid, 
could  not  be  moved  immediately  in  the  direction  of  the  yards 
at  Hinton  because  of  the  said  train  of  cars  not  being  coupled 
together,  and  that  said  Spease  undertook  to  flag  said  second 
section  of  train  No.  78,  upon  which  plaintiff's  decedent,  R.  Dan- 
iel, then  was  as  a  brakeman,  and  failed  to  go  back  in  the 
direction  from  which  said  second  section  of  No.  78  was  ap- 
proaching, more  than  fifty  or  one  hundred  yards,  and  that 
•aid  Spease  had  ample  time,  and  could  have  gone  back  a 
sufficient  distance  to  have  warned  said  section  of  No.  78  of  the 
obstruction  of  the  railroad  track  in  time  for  said  second  sec- 
tion of  No.  78  to  have  been  stopped,  and  to  have  prevented 
the  accident  which  did  occur;  and,  if  the  jury  further  believes 
that  this  conduct  on  the  part  of  Spease  was  negligence,  and 
was  the  immediate  and  proximate  and  direct  cause  of  the  ac- 
cident and  the  death  of  plaintifl^s  decedent,  B.  Daniel,  then 
the  negligence  of  said  Spease  is  the  negligence  of  defendant, 
and  the  jury  must  find  for  the  plaintiff." 

Instruction  No.  2.  given  for  the  plaintiff:  "The  court  in- 
structs the  jury  that  if  they  believe  from  the  evidence  that 
plaintiff's  decedent,  R.  Daniel,  was  in  the  cab  of  the  engine 
attached  to  the  second  section  of  train  No.  78  on  the  morning 
of  March  26, 1890,  at  the  time  the  accident  occurred,  and  that 
said  R.  Daniel  had  no  right  to  be  there,  but  should  have  been 
at  the  brakes  on  the  cars  in  said  train,  and  that  his  being  in 
said  cab  contributed  to  the  accident  which  occurred  and  re- 
sulted in  his  death,  yet,  if  the  jury  further  believe  that  said 
conduct  upon  the  part  of  said  Daniel  was  not  the  direct,  im- 
mediate, and  proximate  cause  of  said  accident  and  his  death, 
and  that  the  defendant  could,  by  the  exercise  of  ordinary  care 
and  diligence,  have  avoided  the  accident,  and  prevented  the 
death  of  said  R.  Daniel,  and  that  defendant  failed  to  exer- 
cise and  use  such  ordinary  care  and  diligence  to  avoid  said  ac- 
cident and  prevent  said  killing  of  said  R.  Daniel,  then  the 
defendant  is  liable  for  said  killing,  and  plaintiff  is  entitled  to 
recover  in  this  case." 
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TIm  IbUttving  inatnzetioDS  were  ghren  for  deieudmnt; — 

InMraclkio  He.  1^  giyen  for  defendant:  ^  The  oonurt  iaetniete 
the  jwjF  thttk  a  eervaai  eoleriBg-  the  empIojrraeDt  of  a  maeter 
easaiaee  all  the  eidinai7  rieka  ef  eneh  emploTineiit  and  ee»* 
yice,aad  oneol  encb  ordtoary  zieke  ao  aaromed  by  the  semuit 
ia  thai  of  liab&litj  for  aegligenoe  of  a  £rilow-eervaat  iji  a  eeai- 
mea  emplojrmeiil  of  each  maater." 

Inatraclioa  Na  4,  given  for  defendant:  '^The  eoart  inBtrwcta 
the  jory  that»  if  they  believe  firocn  the  evidence  that  Robert 
Daniel  and  Frank  Bweno  were  Mlow-servanta  in  the  defend- 
aaVe  employ,  then  the  defendant  is  not  liable  in  thia  suit  for 
any  injury  done  the  said  Robert  Daniel  by  the  negligenoe  of 
the  said  Swodo  in  discharging  his  duties  as  sneh  feUow^esr- 
TanC* 

Instruction  No»  10,  given  for  defendant:  ^Tfae  oonri  in- 
structs the  jury  that  if  they  believe  from  the  evidence  Aat 
Frank  Sweno  and  R.  Daniel  wewe  brakemen  in  the  employ 
of  the  defendant,  and  had  the  aame  duties  to  perforin,  and  did 
the  same  work  for  the  defendant,  except  they  run  on  different 
trains,  and  neither  had  any  anthority  over  the  other,  and 
neither  had  any  duty  to  perform  for  the  other  which  should 
have  been  performed  by  the  defendant,  and  that  the  negK- 
gence  of  the  aaid  Sweno  in  the  performance  of  his  duties  as 
aoch  brakeman  was  the  immediate  cause  of  the  death  of  said 
Daniel  while  in  the  discharge  of  his  duties  as  such  brake- 
man,  and  that  the  negligence  of  J.  W.  Spease,  another  em- 
ployee of  the  defendant,  was  the  remote  cause  of  said  Daniel's 
death,  then  the  jury  will  find  for  the  defendant.'* 

Instruction  No.  12,  given  for  defendant:  ^The  court  further 
instructs  the  jury  that  before  they  can  find  for  the  plaintiff  in 
this  case  they  must  find  from  the  evidence  that  the  plaintifiTs 
decedent,  Robert  Daniel,  came  to  his  death  by  reason  of  the 
negligence  of  the  defendant,  or  some  of  its  employees,  who 
were  not  fellow-seryants  of  said  Daniel  in  the  defendant's  em- 
ploy, and  that,  if  the  jnry  believe  that  the  negligence  of  the 
defendant  or  some  of  its  employees  was  the  remote  canse  of 
the  death  of  said  Daniel,  and  contributed  to  his  death,  and 
that  the  negligenee  of  the  said  Daniel  was  the  proximate,  di« 
rect,  and  immediate  cause  of  his  death,  then  the  defendant  is 
not  liable,  and  the  jury  will  find  for  the  defendant.'' 

Inatmction  No.  16,  giveu  for  defendant:  "^The  court  in- 
■trnets  the  jury  that  they  cannot  in  this  case  assess  against 
tiie  defendant  vindictive  or  punitive  damages;  and  by  such 
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*  panitm  damages '  is  tDeant  damages  to  puoiBh  the  delend- 
ant  far  any  wrong;  and  hy  'exemplary  damages'  is  meani 
damages  which  may  be  assessed  to  make  an  example  of  the 
defendant,  and  set  it  on  example.  Damages  for  neither  of  said 
purposes  can  be  assessed  against  the  defendant  in  this  case.'' 

Instruction  Na  17,  gif«n  for  defendant:  ^The  oourt  in- 
structs the  jnry  that  in  ease  they  find  for  the  plaintiff,  they 
will  assess  plaintiff's  damages  at  any  sum,  so  as  not  to  exceed 
ten  thousand  dollars,  which,  in  the  judgment  of  the  jury,  may 
be  ^  just  and  right,'  and  that  in  assessing  such  damages  to  the 
plaintiff,  tbey  cannot  take  into  consideration  the  sorrow  of  his 
relatiTes  beastuse  of  the  death  of  R.  Daniel,  or  the  loss  of  his 
society  or  company  from  the  plaintiff  and  his  relatives,  and 
that  the  true  measure  of  danoages  in  this  case  is  the  pecuniary 
loss  to  the  estate  of  R.  Daniel  by  reason  of  his  denth." 

Instruction  No.  18,  gi?en  for  defendant:  ^'The  oourt  in- 
structs the  jary  that  in  case  they  should  find  for  the  plaintiff, 
they  will  assess  his  damages  at  such  sum  as  they  may  deem 
just  and  right,  so  as  not  to  exceed  ten  thousand  dollars,  and 
they  may  assess  said  damages  at  any  sum  under  ten  thousand 
dollars  which  they  may  deem  jnst  and  right,  and  that  in  as- 
sessing such  damages  the  true  measure  of  the  plaintiff's 
damage  is  the  pecuniary  damage  to  the  estate  of  R.  Daniel 
sustained  by  reason  of  his  death,  and  that  such  pecuniary 
damage  is  what  should  govern  the  jury  in  assessing  the  plain- 
tiff's damage  in  this  case." 

Instruction  No.  19,  given  for  defendant:  ''  The  court  further 
instructs  the  jury  that  in  assessing  the  damage  in  this  case 
they  cannot  take  into  consideration  the  sorrow  of  R.  Daniel's 
friends  and  relatives  because  of  his  death,  or  their  sorrow  at 
his  loss;  nor  can  the  jury  in  this  case  assess  damages  for  the 
purpose  of  making  an  example  of  the  defendant  or  teaching 
the  defendant  a  lesson." 

Instructions  Nob.  2  and  8,  as  modified  by  the  court,  and 
then  given  for  defendant,  are  as  follows:  — 

Instruction  Na  2:  '*  The  court  further  instructs  the  jury 
that  all  servants  of  the  same  master,  engaged  in  a  common 
employment,  and  who  have  no  authority  or  superiority  over 
each  other,  and  who  are  working  together,  and  have  equal 
opportunities  to  control  and  influence  the  conduct  of  each 
other,  and  to  none  of  whom  has  been  delegated  the  perform* 
ance  of  any  duty  owing  by  the  master  to  such  servant,  are  all 
fellow-servants  in  such  employment." 
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InsirnctioD  No.  8:  ''The  oonrt  instructs  the  jury  that  if  the 
defendant  had  in  its  employ  one  Frank  Sweno  as  a  brakeman 
on  one  of  its  trains,  and  that  it  was  the  duty  of  such  brakeman 
to  assist  in  running  said  train  from  Sewell  to  Hinton,  and  that 
the  defendant  also  had  plaintiff's  decedent,  R.  Daniel,  in  its 
employ  as  a  brakeman  on  another  of  its  said  trains  running 
between  said  points,  and  that  the  duties  of  said  Daniel  and 
said  Sweno  were  the  same,  and  they  performed  the  same  work 
and  were  in  the  same  service  for  the  defendant,  but  on  differ* 
ent  trains,  and  that  the  negligence  of  said  Sweno  in  the  per- 
formance of  his  duty  as  such  brakeman  on  his  train  caused 
the  death  of  the  said  Daniel  while  engaged  in  his  duties  as 
such  brakeman,  and  that  the  said  Sweno  had  no  authority 
over  the  said  Daniel,  and  had  no  duty  to  perform,  due  from 
the  defendant  to  said  Daniel,  which  the  said  Daniel  did  not 
likewise  have  to  perform  for  him,  the  said  Sweno,  and  were 
so  far  working  together  as  to  be  practically  co-operating  and 
to  haye  opportunity  to  control  and  influence  the  conduct  of 
each  other,  and  had  no  superiority  the  one  o?er  the  other, 
then  the  jury  will  find  for  the  defendant" 

And  the  court  refused  the  following  instructions  asked  for 
by  the  defendant:  — 

Instruction  (refused)  Na8:  **  The  court  instructs  the  jury 
that  all  brakemen  in  the  employment  of  the  defendant  com- 
pany, whether  on  the  same  or  different  trains,  are  fellow- 
servants,  and  that  one  brakeman  of  the  defendant  cannot 
recover  damage  from  the  defendant  because  of  any  injury 
sustained  by  him  by  reason  of  the  negligence  of  any  other 
brakeman  in  discharging  his  duties  as  such  brakeman." 

Instruction  (refused)  No.  6:  '*The  court  instructs  the  jury 
that  the  assistant  yard-master  in  the  defendant's  employ  on 
its  yard  at  Hinton  and  all  brakemen  on  the  defendant's  trains 
are  fellow-servants." 

Instruction  (refused)  No.  6:  '*The  court  further  instructs 
the  jury  that  if  they  believe  from  the  evidence  that  one  Spease 
was  employed  by  the  defendant  company  as  the  assistant 
yard-master  on  its  yards  at  Hinton,  and  that  his  duties  as 
such  required  him  to  receive  and  take  charge  of  all  trains 
run  on  to  such  yards,  and  to  overlook  and  care  for  such 
trains,  and  to  have  control  of  them  while  on  such  yards,  and 
that  plaintiff's  decedent,  R.  Daniel,  was  a  brakeman  on  one 
of  defendant's  trains  which  run  to  and  from  the  said  yards, 
and  that  said  Spease  and  said  Daniel  were  both  engaged  is 
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their  respectiye  positions  in  ninning  and  oaring  for  defendant's 
trains,  and  that  the  said  Spease  had  no  authority  over  the 
■aid  Daniel,  and  that  the  defendant  had  not  delegated  to  the 
said  Spease  the  performance  of  any  duty  it  owed  the  said 
Daniel  as  its  servant,  then  the  said  Spease  and  the  said 
Daniel  were  fellow-servants  of  the  defendant;  and  if  the 
said  Daniel  was  killed  while  in  the  service  of  the  defendant 
as  such  brakeman  by  reason  of  the  negligence  of  the  said 
Spease  in  the  performance  of  his  duties  as  such  assistant 
yard-master,  the  defendant  is  not  liable  for  the  death  of  said 
Daniel,  and  the  jury  will  fiind  for  the  defendant." 

Instruction  (refused)  No.  7:  *'  The  court  further  instructs 
the  jury  that  if  they  believe  from  the  evidence  that  one  Frank 
Sweno  was  in  the  employ  of  the  defendant  company  as  a 
brakeman  on  the  first  section  of  one  of  its  freight  trains,  and 
as  such  brakeman  it  was  a  part  of  his  duties  to  set  sufficient 
brakes  on  such  first  section  of  said  train  before  leaving  it  on 
the  yards  at  Hinton  to  hold  it  thereon,  and  that  he  neglected 
such  duty  and  failed  to  set  any  brakes  on  said  train,  and  that 
by  reason  of  the  failure  of  said  Sweno  to  set  the  said  brakes, 
a  part  of  the  cars  in  said  train  got  loose,  and  ran  on  the  main 
line  of  defendant's  railway,  on  which  main  line  there  was  an* 
other  train  of  the  defendant,  about  two  miles  below  where  the 
cars  got  loose,  and  thereby  caused  a  collision  of  such  other 
train,  and  in  such  collision  the  plaintiff's  decedent,  R.  Dan- 
iel, was  killed,  and  that  at  the  time  said  R.  Daniel  was  so 
killed,  he  was  on  such  other  train  in  the  defendant's  employ 
as  a  brakeman  thereon,  and  that  the  direct  and  immediate 
cause  of  the  said  collision  and  the  said  killing  therein  of  said 
Daniel  was  the  negligence  of  the  said  Sweno  in  failing  to  set 
the  said  brakes  on  the  said  first  section,  then  the  jury  will 
find  for  the  defendant" 

Instruction  (refused)  No.  9:  ''The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that  Frank  Sweno  and 
R.  Daniel  were  employed  by  the  defendant  as  brakemen  on 
its  trains,  and  were  employed  as  such  brakemen  on  different 
trains  of  the  defendant  running  between  Hinton  and  Sewell, 
and  that  their  duties  as  such  brakemen  were  the  same,  and 
one  had  no  authority  over  the  other,  and  that  the  defendant 
had  in  its  employ  one  J.  W.  Spease  as  an  assistant  yard- 
master  on  its  yards  at  Hinton,  and  that  the  duties  of  said 
Bpease  was  to  care  for  and  look  after  all  trains  while  on  said 
yard,  and  that  the  said  Spease  had  no  control  or  authority 
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over  either  the  Baid  Sweno  or  Daniel,  and  had  no  duty  to  per- 
fbriu  which  the  defendant  owed  the  aaid  Daniel,  and  all  of 
•aid  parties  were  engaged  by  the  defendant  in  handling,  cas- 
ing for,  and  ranning  its  trains  on  its  said  road,  and  that  the 
said  Daniel,  while  so  employed  as  such  brakeman,  was  killed 
by  reason  of  the  joint  negligence  of  the  said  Sweno  and  Spease 
in  each  failing  to  perform  his  duties  in  his  respective  position, 
then  the  jury  will  find  for  the  defendant" 

Instruction   (refused)   No.  11:   "The  court  instructs  the 
jury  that  if  plaintifiTs  decedent,  R.  Daniel,  was  killed  by  the 
negligence  of  J.  W.  Spease,  and  that  at  the  time  said  Dan- 
iel  and  Spease  were  in  the  defendant's  employ,  and  the  duties 
of  the  said  Daniel  were  those  of  brakeman  on  one  of  defend- 
ant's train  running  between  Cannelton  and  Hinton  on  defend- 
ant's railway,  and  the  duties  of  the  said  Spease  was  to  take 
the  control,  care,  and  management  of  defendant's  trains  while 
on  its  yard  at  Hinton,  and  that  by  reason  of  the  carelessness 
of  the  said  Spease  in  discharging  his  duties  in  taking  care  of 
and  managing  the  trains  and  cars  on  said  3r&rd,  certain  cars 
got  away  from  him  and  caused*  the  death  of  said  Daniel,  and 
that  the  death  of  said  Daniel  was  caused  by  the  negligence 
of  said  Spease,  then  the  jury  will  find  for  the  defendant,  un- 
less the  jury  further  find  that  the  defendant  owed  the  aaid 
Daniel  some  duty  which  it  had  del^ated  the  said  Spease  to 
perform,  and  which  he  failed  to  perform,  and  that  by  reason 
of  such  failure  to  perform  such   duty  the  said  Daniel  was 
killed;  and  the  jury  are  the  judges  from  all  the  facts  and 
evidence  before  them  whether  or  not  the  defendant  had  so 
delegated  the  said  Spease  to  perform  any  duty  it  owed  said 
Daniel  as  its  servant,  and  if  he  did  £ail  to  perform  such 
duty,  if  such  failure  caused  the  said  Daniel's  death." 

Instruction  (refused)  No.  13:  **If  the  jury  believes  from 
the  evidence  that  Robert  Daniel  was  in  the  employ  of  the 
defendant  as  a  brakeman  on  one  of  the  freight  trains,  and 
that  as  such  brakeman  it  was  the  duty  of  such  Daniel  to  be 
on  the  ears  and  attending  to  his  duty  as  such  brakeman,  and 
the  said  Daniel,  in  violation  of  the  rules  of  the  defendant, 
left  his  place  as  such  brakeman  and  went  into  the  cab  of  the 
locomotive  of  such  train,  and  by  reason  of  his  being  on  said 
locomotive  received  injuries  which  resulted  in  his  death,  then 
the  plaintiff  cannot  recover  in  this  suit" 

Instruction  (refused)  Na  14:  ''The  court  instraets  the  jury 
that  if  they  believe  the  plaintiff's  decedent^  R«  Daniel,  was  a 
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krakeman  in  the  defendant's  employ,  and  aa  anch  brakeman 
there  waa  a  rule  of  the  defendant '  that  prohibited  the  said 
Daniel  from,  going  into  the  cab  of  the  locomotive,  excepting 
when  neceaaary/  and  that  said  Daniel  knew  of  auoh  rale,  and 
that  he  was  engaged  on  one  of  defendant's  trains  as  such 
brakeman,  he  went  into  the  cab  of  the  locomotive  polling 
such  train  when  it  was  not  necessary;  and,  further,  that  the 
said  Daniel  violated  the  Buid  rule  when  he  so  went  into  said 
cab,  and  that  the  said  Daniel  was  killed  while  so  in  said 
cab,  and  that  the  fact  that  the  said  Daniel  was  in  said  cab 
contributed  to  causing  his  death,  then  the  jury  can  take  such 
action  of  the  said  Daniel  in  going  into  said  cab  in  considera- 
tion in  assessing  the  damages  against  the  defendant  for  the 
death  of  said  DanieL" 

Instruction  (refused)  No.  15:  '^The  court  instructs  the  jury 
that  if  they  believe  from  the  evidenee  thut  the  plaintiff's  de» 
cedent^  B.  Daniel,  was  in  the  employment  of  the  defendant  as 
a  brakeman  on  one  of  its  freight  trains,  and  that  the  said 
Daniel's  place,  as  such  brakeman,  was  at  the  brakes  on  the 
cars  in  such  train,  and  that  said  Daniel,  in  violation  of  the 
rules  of  the  said  defendant,  left  his  place  on  said  ears,  and 
went  into  the  cab  of  the  locomotive  pulling  such  train,  and 
that  the  said  Daniel  at  such  time  knew  it  was  a  violation  of 
the  rules  of  the  defendant  to  go  into  said  cab,  and  that  while 
the  said  Daniel  was  in  said  cab  he  was  injured  and  killed  by 
reason  of  the  negligence  of  the  defendant  or  its  servants,  and 
that  the  said  Daniel  being  in  said  cab  contributed  to  his  in^ 
juries  and  death,  then  the  jury  may  consider  the  said  fact 
that  said  Daniel  was  in  said  cab  in  assessing  the  damage 
they  may  give  in  this  case  against  the  defendant,  and  may 
consider  such  fact  in  mitigation  of  the  damages  they  may 
assess  herein  against  the  defendant." 

•It  is  not  necessary  to  discuss  the  question  whether  the  in« 
jury  was  the  direct  result  of  the  negligence  of  his  fellow- 
servant,  the  brakeman  at  the  yard  by  whose  neglect  to  set 
brakes  the  cars  escaped  and  ran  down  to  Tug  creek,  where 
they  were  found.  That  was  the  occasion  of  the  accident;  the 
the  negligence  of  the  yard-master  in  charge  and  conduct  of 
the  train  at  Tug  creek  was  the  cause,  direct  and  proximate, 
so  that  the  only  real  question  is,  was  such  yard-master,  under 
the  circumstances,  a  vice-principal  of  the  master,  or  only  a 

£iUow-servaat  of  the  deceased  brakeman? 
ajl  Si.  &■?.•  Vou  xxxiL  -  M 
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Upon  this  point  the  main  controyersj  seems  to  tnm,  and 
the  arguments  on  both  sides  are  directed  to  the  question, 
what  are  the  test  or  tests  to  be  applied  to  the  breach  of  dntj 
complained  of,  to  determine  whether  it  is  a  violation  of  a  per- 
sonal dutj  of  the  master  to  the  servant,  and  done  by  his  Tice- 
principal,  in  which  case  he  would  be  liable,  or  a  violation  of 
a  non-personal  dntj,  in  which  case  he  would  not  be  liable; 
because  the  yard-master,  as  conductor,  would  then  be  a  fellow- 
servant  with  the  decQRBed  brakeman,  and  the  risk  of  injury 
by  him  one  of  the  risks  assumed  by  the  brakeman  as  incident 
to  the  employment? 

The  counsel  have  concentrated  their  arguments  around 
four  cases,  treated  as  a  group,  which  have  attained  much 
more  than  a  local  consideration,  especially  the  *^ Madden 
case."  These,  taken  in  the  order  of  time,  are  Cooper  v. 
Pittsburgh  etc.  Ry  Co.,  24  W.  Va.  87;  RUey  v.  West  Virginia 
etc.  Ry  Co,,  27  W.  Va.  145;  Madden  v.  Chesapeake  etc.  IPy 
Co.,  28  W.  Va.  610;  67  Am.  Rep.  695;  CrisweU  v.  PitUburgh 
etc.  Ry  Co.,  80  W.  Va.  798.  We  are  also  referred  to  Hoffman 
V.  Dickinson^  81  W.  Va.  142;  Humphreys  v.  Newport  etc,  Co.^ 
83  W.  Va.  185;  and  especially  the  case  of  Chicago  etc.  R*y  Co. 
V.  Ross,  112  U.  S.  877,  called  the  *^Ro«8  Case."  See,  also 
Unfried  v.  Baltimore  etc.  R.  R.  Co.,  84  W.  Va.  261. 

We  are  referred  to  two  text-books,  and  two  only.  I  mention 
them  because  of  the  reference  to  them,  and  quotations  made 
from  them:  1.  Bishop  on  Non-Contract  Law,  c.  32,  "Mas- 
ter and  Servant,  Fellow-Servants,"  where  the  author,  under 
the  subhead  of  "  Fellow-Servants,"  has  brought  together  a  vast 
array  of  cases  on  this  perplexing  and  tangled  jBubject,  and 
within  a  narrow  compass  has  treated  the  doctrine  with  his 
usual  orderly  arrangement,  and  in  his  clear  and  condensed 
style.  I  mention  him  now  because  I  know  his  books  to  be 
reliable,  and  have  drawn  largely  on  his  useful  labors,  ev8h 
when  not  citing  him  or  quoting  literally.  2.  The  recent  work 
of  McKinney  on  Fellow-Servants,  whose  former  labors  in  edit- 
ing and  annotating  American  and  English  Railroad  Cases, 
and  in  contributing  the  article  on  "Fellow-Servants"  in  7  Am. 
&  Eng.  Ency.  of  Law,  821,  has  well  qualified  him  to  give  the 
profession  this  usejpul  work:  See  Whittaker's  Smith  on  Negli- 
gence. In  this  day  reliable  text-books  have  become  an  indis* 
pensable  help  to  the  courts  as  well  as  to  the  bar. 

The  touchstone  we  apply  to  the  act  of  the  employee  to  deter* 
mine  whether  it  is  the  negligent  act  of  a  vice-principal,  and 
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therefore  of  the  master,  or  the  acts  of  a  fellow-servant  of  the  in- 
injured  party,  is  the  nature  of  his  duties:  See  Bishop  on  Non- 
Contract  Law,  665.  He  who  engages  in  the  employment  of 
another  for  the  performance  of  specified  duties  and  services  for 
compensation,  takes  upon  himself  the  natural  and  ordinary 
risks  and  perils  incident  to  the  performance  of  such  services, 
including  the  perils  arising  from  the  carelessness  and  negli- 
gence of  those  who  are  in  the  same  employment  as  fellow- 
servants. 

But  there  are  certain  duties  which  the  master  owes  to  the 
servant  These  he  must  perform  in  person,  or  by  his  agent, 
appointed  for  the  purpose,  called  a  ''  middleman  "  or  "  vice- 
principal."  For  the  breach  of  these  duties  by  the  vice-princi- 
pal, no  matter  what  his  place  or  grade  of  service,  high  or  low, 
the  master  is  responsible  to  the  injured  servant  who  has  not 
directly  contributed  to  and  in  part  caused  the  injury. 

Now  we  have  reached  the  test:  What  are  these  personal 
duties  which  the  master  owes  the  servant,  as  distinguished 
and  set  apart  from  the  non-personal  duties,  which  comprehend 
the  residue,  and  which  Dr.  Bishop  calls  the  '^assignable 
duties"?  So  far  these  personal  duties  have  no  well-defined 
common  earmark  of  an  inherent  kind,  and  so  far  can  only  be 
safely  ascertained  for  practical  use  by  enumeration  and  ana- 
logy; and  that  has  produced  discord.  All  we  can  say  is  thai 
the  personal  duty  depends  upon  its  own  nature,  and  not  upon 
the  agent  or  servant  who  performs  it. 

In  the  cases  already  mentioned  we  have  for  us  an  author- 
itative enumeration  of  most,  if  not  all,  the  well-settled  per- 
sonal (non-assignable)  duties  which  the  master  owes  his  ser- 
vant, no  matter  by  whom  performed. 

In  Madden  v.  Chesepeake  etc.  Ry  Co.,  28  W.  Va.  610-617, 
67  Am.  Rep.  695,  Judge  Snyder,  delivering  the  opinion, 
says:  ^  The  duties  of  the  master  or  employer  may  be  sum- 
med up  as  follows:  1.  To  provide  safe  and  suitable  machin- 
ery and  appliances  for  the  business,  including  a  safe  place  to 
work.  Tliis  includes  the  exercise  of  reasonable  care  in  fur- 
nishing such  appliances,  and  the  exercise  of  like  care  in  keep- 
ing the  same  in  repair  and  in  making  proper  inspections  and 
tests.  2.  To  exercise  like  care  in  providing  and  retaining  suffi- 
cient and  suitable  servants  for  the  business,  and  instructing 
those  who,  from  newness  or  age,  evidently  need  it  8,  To 
establish  proper  rules  and  regulations  for  the  service,  and, 
having  adopted  such,  to  conform  to  them." 
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In  Bishop  on  Non-Contract  Law,  sea  683,  the  author  de- 
fines the  liabilitiea  of  the  master  bj  giving  connectedly  and 
with  certain  qnalifications  the  followiug  statement  of  these 
personal*  duties  of  the  master:  **The  doctrine  is  that  the  mas* 
ter  is  not  the  insurer  of  bis  servants  against  accident  in  his 
service;  yet  he  owee  to  them  the  duty  of  carefulness  to  a  de- 
gree reasonable  in  the  particular  instance  in  providing  £or 
them,  and  keeping  in  safe  repair  appliaxices,  and  a  safe  place 
to  work,  in  selecting  suitable  fellow-servants,  and  in  giving 
the  needed  instruction  to  those  who  are  new  to  the  business, 
or  of  immature  capacity;  and  for  an  injury  which,  through 
negligence  in  this  duty,  comes  to  a  servant  who  is  not  him- 
self contributively  negligent  he  is  responsible,  but  not  for  in* 
juries  from  defects  in  the  appliances  or  place  not  discoverable 
on  due  examination,  or  for  the  negligence  of  carefully  selected 
servants,  or  for  injuries  from  situations  and  appliances  the 
risks  whereof  the  servant  has  assumed." 

Again,  in  section  691,  he  says:  *'The  leading  principle 
around  which  the  others  cluster  is,  that  the  master  shall  ex- 
ercise in  the  carrying  on  of  his  business  all  the  watchfulness 
over  his  servants  and  employ  all  the  safeguards  which  a  rea- 
sonable and  conmderate  prudence  may  dictate.  For  any  vio- 
lation of  this  duty  resulting  in  an  injury  to  a  servant,  he  (the 
master)  is  answerable  to  him;  but  for  casualties  not  traceable 
to  any  neglect,  or  to  any  other  wrong  in  the  master,  he  is  not 
responsible." 

So  that  we  see  that  the  doctrine  of  fellow-servant,  as  far  as 
it  has  gone,  where  no  statute  prevails,  has  been  bqilt  up,  we 
are  to  presume,  by  the  application  of  the  common-law  princi- 
ples of  common  sense,  common  justice,  common  convenience, 
public  policy,  and  private  right,  by  gathering  together  the 
points  of  law  thus  adjudged  by  the  application  of  these  prin- 
ciples to  particular  facts,  into  rules  more  or  less  general,  to 
be  applied  to  new  cases  as  they  arise;  so  that  in  the  forma- 
tive  process  of  any  branch  of  the  law  they  are  not  mere  glit- 
tering generalities  incapable  of  useful  application. 

One  of  the  best  illustrations  of  the  locality  of  this  dividing 
line,  as  far  as  ascertained  between  the  personal  and  remain- 
ing non-personal  duties  of  the  ujaster,  is  furnished  by  the 
case  of  Collins  v.  St.  Paul  etc.  R.  R.  Co.,  SO  Minn.  81:  '*  If  a 
railroad  servant  is  injured  because  there  is  no  headlight,  the 
road  is  responsible;  if  because  the  headlight  is  not  lit,  it  is 
not  responsible";   Bishop  on  Non-Contract  Law,  see*  672. 
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The  peTBon«I  duties  of  the  master  are  due  in  supplying 
the  ways  and  means  and  appliances,  keeping  them  safe  and 
in  repair  by  constant  watchfulness  aiid  supervision.  The 
BBsidoe  of  his  duties— the  non*personal  — relate  to  the  eze- 
evtion  of  the  work,  and  breaches  thereof  by  co-servants  are 
iseluded  in  the  risks  incident  to  the  employment. 

This  brings  us  to  the  point  involved,  called  the  "  Ohio  and 
Kentucky  doctrine,"  to  some  extent  adopted  (by  a  divided 
eoart)  by  the  supreme  court  of  the  United  States  in  the  Ross 
case,  found  also  in  the  English  ^'Employer's  Liability  Act,'* 
and  in  the  acts  of  some  of  our  states,  and  understood  to  be 
sanctioned  and  adopted  in  this  state,  especially  in  the  Mad- 
den case.  This  may  also  be  regarded  as  cognate  with  the 
master's  personal  duty  of  superintendence.  A  superintend- 
ent is  defined  in  the  English  act  as  a  person  whose  sole  or 
principal  duty  is  that  of  superintendence,  and  who  is  ordinarily 
not  engaged  in  manual  labor:  Bee  McKinney  on  Fellow- 
Servants,  226.  He  is  what  we  may  eall  the  ^'commanding 
(superior)  servant,"  and  his  duty  is  the  personal  duty  of  the 
master,  or  limitation  of  the  master's  non-personal  duties. 

Tiie  sanBoe  English  act  enumerates  these  vice-principals  as 
follows:  "Any  person  in  the  service  of  the  employer  who  has 
the  charge  or  control  of  any  signal  points,  locomotive  engine, 
er  train  upon  a  railroad":  See  McKinney  on  Fellow-Servants, 
220.  In  these  particulars,  the  Massachusetts  act  of  1887 
corresponds  witti  the  Ekiglish  act. 

It  is  sigfrificant  as  tending  to  show  that  both  regard  them- 
selves as  having  gone  astray  in  holding  the  conductor  of  the 
raiivtay  train  to  be  a  mere  fellow-servant.  They  put  it  upon 
noespressed  ground,  but  impliedly  upon  the  ground  that  it 
IB  the  duty  of  the  maerter  to  conduct  the  train  in  person  or  by 
agent,  making  «  viee-prineipal  of  the  servant  or  agent  who 
has  cimrge  or  control  of  the  looomotive  engine  or  train  upon 
a  railroad,  each  making  the  employee  thus  injured  not  a 
ioilow-servani'9U(Mk2  his  right  of  recovery  against  the  master. 

This  brings  tis  to  the  Ross  case  and  Madden  case.  In 
Chicago  etc  Ry  Co.  v.  Ro9%,  112  U.  S.  377-390,  Justice  Field 
says:  ^'A  conductor  having  the  entire  control  and  manage* 
ment  of  a  railway  train  occupies  a  very  different  position 
from  the  brakeman,  the  porters,  and  other  subordinates  em- 
ployed.  He  is  in  fact  and  should  be  treated  as  the  personal 
representative  (vice-priodpal)  of  the  corporation  for  whose 
Begligenoe  it  is  Msponsible  to  subordinate  servants. 


•  •  ■•  • 
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In  no  proper  sense  of  the  term  is  he  the  fellow-eerFant  with 
the  fireman,  the  brakeman,  the  porters,  and  the  engineers'*; 
seeming  to  put  it  on  the  ground  of  control;  but  he  returns  to 
the  duty  of  having  a  yice-principal  present  as  the  only  means 
of  having  the  company  (the  master)  present, regarding  his  pres- 
ence in  some  way  on  a  running  train  as  a  thing  to  be  taken 
for  granted.  *'  We  agree  with  them  "  (the  Ohio  and  Kentucky 
cases)  "in  holding,  and  the  present  case' requires  no  further 
decision,  that  the  conductor  of  a  railway  train  who  commands 
its  movements,  directs  when  it  shall  start,  at  what  station  it 
shall  stop,  at  what  speed  it  shall  run,  and  has  the  general  man- 
agement of  it  and  control  over  the  persons  employed  upon  it, 
represents  the  company,  and  therefore  that  for  injuries  result- 
ing from  his  negligent  acts  the  company  is  responsible  ";  but 
again  returning  to  the  idea  of  the  personal  duty  of  the  master 
to  be  in  some  way  present,  he  adds:  ^*If  such  a  conductor 
does  not  represent  the  company,  then  the  train  is  operated 
without  any  representative  of  its  owner." 

The  Cooper  case^  24  W.  Va.  87,  gives  a  full  enumera- 
tion of  the  personal  duties  of  the  master  already  given;  that 
the  master  cannot  render  such  duty  non-personal,  no  matter 
to  what  servant  it  may  delegate  this  duty  by  vesting  him  with 
controlling  or  superior  authority  in  regard  thereto.  The  negli- 
gence of  such  servant  is  the  negligence  of  the  company,  giv- 
ing the  nature  of  the  duty  as  the  test  of  its  being  the  personal 
or  non-personal  duty  of  the  master,  and  holding  that  the  in* 
specter  and  master  mechanic,  charged  with  the  duty  of  keep- 
ing the  appliances  in  repair,  is  the  vice-principal  of  the  master 
as  to  such  duty,  and  not  the  fellow-servant  of  the  brakeman; 
but  the  importance  of  the  case  for  the  matter  in  hand  is  the 
distinct  personal  duty  of  the  master  to  exercise  continued 
supervision  over  the  appliances,  and  to  keep  them  in  good  and 
safe  repair,  which  of  course  implies  the  presence  in  some  way 
of  the  master. 

In  Riley*9  casBy  27  W.  Va.  145,  the  court  still  deals  with  the 
performance  of  some  personal  duty  of  the  master  by  some 
superintendent,  foreman,  or  other  employee  of  the  company; 
a  duty  ''  which  the  master  has  impliedly  contracted,  or  which 
rests  upon  him  as  an  absolute  duty."  Here  the  master's  per- 
sonal duty  of  continued  supervision,  and  to  keep  the  road  and 
running  stock  in  good  and  safe  repair  and  condition,  is  this 
time  applied  to  the  railway  and  track  for  the  use  of  its  em- 
ployees.   The  brakeman  on  a  train  consisting  of  one  engine 
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and  tender  was  struck  by  a  stump  standing  by  the  side  of  the 
railway.  It  was  the  negligence  of  a  foreman  who  was  in* 
trusted  with  the  personal  duty  of  the  master  of  keeping  the 
road  in  repair. 

The  Criawell  ease^  found  in  80  W.  Va.  798  was  decided  in 
1888.  Here  the  plaintiff's  intestate  who  received  the  injury 
was  at  work  for  defendant  in  repairing  defendant's  railroad, 
and  when  killed  was  on  a  hand-car,  going  to  the  place  of 
work.  Foutz  was  his  foreman  in  repairing  the  track,  who 
•tood  in  the  place  of  the  master  in  controlling  and  discharge 
ing  those  working  under  him.  It  was  by  his  negligence  that 
the  deceased  was  injured.  In  the  opinion  the  liability  is  placed 
on  the  ground  of  the  Madden  case:  ''That  two  servants  of  the 
tame  master  are  not  fellow-servants  when  one  a^ts  in  a  su« 
perior  capacity  to  the  other  in  regard  to  some  duty  of  the 
master."  There  was  collision  of  a  hand-car  on  the  track, 
moving  under  the  control  of  the  foreman,  with  an  extra  train, 
by  the  negligence  of  such  foreman,  which  caused  the  death  of 
plaintiff's  intestate.  Here  the  foreman  was  in  fact  clothed  by 
the  master  with  the  power  to  perform  its  duties  to  the  servant 
injured,  and  the  power  conferred  on  the  foreman  was  deter- 
mined by  the  rules  of  the  company. 

We  now  return  to  our  leading  case  upon  the  point  here  in- 
volved:  Madden  v.  Chesapeake  etc*  Ry  Co.^  28  W.  Va.  610. 
An  engineer  upon  one  train  of  a  railway  company  was 
injured  by  the  negligence  of  a  conductor  of  another  train 
running  in  an  opposite  direction.  Held,  the  engineer  is  not 
the  fellow-servant  of  said  conductor.  The  court  put  it  dis- 
tinctly on  the  ground  that  the  conductor,  in  controlling  and 
running  his  train,  is  the  vice-principal  of  the  master,  and  the 
master  is  liable  for  injury  to  its  servants,  caused  by  the  negli- 
gence of  the  conductor  in  running  and  conducting  its  train; 
but  Snyder,  J.,  delivering  the  opinion  of  the  court,  on  page 
618,  says:  ^^The  rule  deduced  from  these  principles  and  au- 
thorities would  seem  to  be  that  two  servants  of  the  same  master 
are  not  fellow-servants  when  one  acts  in  a  superior  capacity 
to  the  other  in  regard  to  some  duty  due  from  the  master;  and 
the  master  is  liable  for  any  injuries  to  the  subordinates  caused 
by  the  carelessness  or  negligence  of  the  superior.'' 

Reading  the  headnote  as  given  above  with  this  deduction 
given  in  the  body  of  the  opinion,  the  conclusion  may  be  drawn 
that  the  conductor  in  control  of  the  railway  train  is,  as  to 
oertain  duties,  the  vice-principal  of  the  master,  and  not  the 
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fenoir-Berrant  of  tba  brakeoian  and  other  emptojeeB  of  ths 
common  master.  The  negligence  in  this  case  was  bj  negli* 
gently  obstructing  the  track  with  his  own  train,  so  as  to  cause 
a  collisioQ  with  another  train,  causing  the  injury  of  its  en- 
gineer. 

We  have  now  looked  briefly  at  the  Ross  case,  and  at  the 
group  of  which  the  Madden  case  may  be  regarded  as  the 
center,  severally  and  separately,  with  reference  to  their  pe* 
culiar  bearing  on  the  case  in  hand.  Before  I  go  back  and 
put  together  the  details  I  have  been  in  search  of,  and  pat  into 
juxtaposition  this  group  represented  by  the  Madden  case  and 
the  Ross  case,  I  wish  toprefaoe  it  with  the  matter  of  com  moo 
observation. 

I  have  seen  a  few  among  the  very  many  criticisms  on  the 
Koss  case.  The  leading  one  is  based  not  on  m  denial  of  one  of 
the  principles  impliedly  put  by  the  majority  at  the  bottom  of 
the  ruling,  but  upon  a  misapplication  of  it,  based  upon  a  mis* 
take,  it  is  said,  in  the  matter  of  common  observation.  It  is  a 
matter  of  common  observation  —  the  care  they  take  (the  rail« 
way  company)  the  extreme  and  continual  care  and  watch- 
fulness, to  make  and  keep  the  way  safe  before  the  coming  and 
goings  trains.  The  moving  train  and  the  way  are  by  eminence, 
literally  as  well  as  in  figure  of  speech,  ^Hhe  ways  and  the 
means ''  to  which  their  personal,  as  distinguished  from  their 
general  non-personal,  energies  and  efforts  are  directed. 

In  the  Cooper  case,  the  first  of  the  group,  the  learned  judge 
in  his  opinion  takes  continual  supervision  and  watchfulness 
as  the  keynote  of  the  railway  company's  duty  in  regard  to  the 
appliances.  The  common-law  rule  is  not  tied  down  and  ham- 
pered by  a  fixed  phraseology,  so  that  time  need  not  be  wasted 
in  quibbling  over  words;  imt  that  is  within  the  rule  which  is 
within  the  meaning  of  the  rule,  and  the  meaning  is  detet^ 
mined  by  common  reason  and  common  justice.  In  a  word, 
the  spirit  is  not  killed  by  the  letter.  Hence  in  the  Madden 
case  the  safe  way  as  well  as  the  safe  appliances  was  adjudged 
to  be  within  the  rule  requiring  continued  supervision  and 
watchfulness. 

Dr.  Bishop,  as  any  one  familiar  with  his  method  may  see 
who  will  take  the  time  and  trouble  to  examine  with  some  care 
his  chapter  on  fellow-servants,  entered  the  mase  of  fellow- 
servunt  cases,  and  marshaled  them  over  and  o^^r  again  to  find 
the  leading  string,  and  a  test  of  a  rule  which  would  not  offend 
OUT  common  reason  and  our  common  sense  oi  right  and  wiongp 
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wMch  would  do  rigbi  bj  the  company,  the  master,  as  well  WB 
bj  ibe  seiTf  aotb  His  last  word  upoa  tbe  subject  is:  **  Watch- 
fulness  of  wayv  and  appliances  is  the  central  duty  around 
vfaich  cluster  all  the  personal  (nourassignable)  duties  due  the 
servant  from  the  master." 

Returning  now  to  the  Ross  case  and  Madden  case,  and 
leaving  out  of  view  the  reason  of  the  rule  as  resting  alone  on 
the  fact  of  superiority  and  subordination  in  control,  if  we  take 
the  facts  of  the  ease  and  the  reason  given  impliedly  by  Jus* 
iice  Field  and  by  Justice  Miller  (a  venerable  name,  we  may 
now  say),  and  others  who  concurred,  we  find  it  to  be  the  duty 
of  constant  watchfulness  of  the  way  and  appliances,  especially 
at  the  moving  time  and  place,  at  the  very  moment  of  its 
supreme  importance,  when  the  great  danger  to  the  appliance 
was  the  rnnning  of  it,  and  the  great  danger  of  the  serious 
obstruction  of  the  way  was  from  the  trains  themselves,  mon* 
stars  of  power  moving  with  a  momentum  of  five  hundred  tons 
and  more,  multiplied  by  more  than  the  speed  of  the  race 
horse,  and  a  fearful  obstruction  to  encounter  when  standing 
still,  or  when,  as  in  these  two  cases,  they  were  running  to- 
gether, one  or  both  out  of  time  or  out  of  place  by  the  fault  of 
somebody. 

Justice  Field  seems  to  take  it  as  a  concession  that  in  these 
supreme  needs  of  watchfulness  and  care  as  they  arose  from 
second  to  second  in  passing  time,  and  from  foot  to  foot  in 
efaange  of  place,  the  master  was  surely  present;  and,  if  pres- 
ent, why  not  select  the  conductor  as  the  one  in  control  as  his 
personal  representative,  and  in  subordination  to  him,  the  en« 
gineer,  too,  if  need  be,  both  helping  for  the  occasion,  together 
with  the  operator  at  the  distance,  in  the  constant,  careful 
watchfulness  in  general;  the  one  with  his  cunning  hand  on 
the  lever,  and  his  steady  eye  to  the  front;  the  other,  passing 
through  the  appliances  from  end  to  end  constantly.  And 
Judge  Snyder  in  the  Madden  case,  and  Judge  Green,  quoting 
it  with  approval  in  the  Criswell  case,  held  the  conductor  to  bo 
the  one  in  authority,  discharging  the  personal  duty  of  the 
master,  and  by  that  test  also,  as  well  as  by  the  test  of ''  superior 
servant,^'  the  doctrine  of  fellow-servant  did  not  come  into  play, 
la  both  cases  there  was  negligence;  in  the  Ross  ease  on  both 
trains.  Justice  Field  takes  the  negligence  found  on  the  going 
train,  and  restricts  the  headnote  to  that.  Judge  Snyder  ap- 
plies it  in  efieet  to  both. 

This  brings  us  to  the  case  in  hand,  the  foots  of  which  d* 
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not  require  for  the  solution  of  the  point  of  law  involved  thai 
we  shall  put  the  rule  of  the  Madden  case  upon  the  one  ground 
or  the  other, — superiority  in  isolated  commands  or  the  nature 
of  the  duty  to  be  discharged.  Both  existed  in  the  Madden 
case,  as  there  held,  and  both  exist  here.  Whether  we  call 
the  yard-master  a  conductor  simply,  or  a  conductor  pro  hae 
vicBj  is  not  important.  He  was  on  the  ground  in  command  of 
the  train.  It  was  his  duty  to  remove  it,  as  dangerously  bar- 
ring the  way  of  the  coming  train,  which  he  knew  must  be 
close  at  hand,  and  to  warn  and  give  notice  of  the  dangerous 
obstruction  to  the  expected  train,  according  to  the  rules. 

We  have  already  shown,  and  it  is  not  necessary  to  repeat^ 
the  railway  master  cannot,  by  the  requirement  of  its  rules^ 
shift  the  burden  of  a  personal  duty  to  other  shoulders,  and 
thus  make  the  doctrine  of  fellow-servant  apply,  because  it  has 
no  power  to  amend  the  general  law.  How  far  it  may  be  reg- 
ulated by  contract,  express  or  implied,  the  facts  of  this  case 
do  not  require  us  to  inquire.  This,  I  take  it,  is  the  least  set* 
tied  of  all.  '*  If  in  words  or  by  implication  the  servant  has 
undertaken  to  assume  a  risk,  he  cannot  have  compensation  of 
the  master  for  an  injury  resulting  therefrom":  See  Bishop 
on  Non-Contract  Law,  sec.  674. 

In  the  case  of  Railway  Co.  v.  Spangler^  44  Ohio  St.  471,  68 
Am.  Rep.  833,  Owen,  C.  J.,  says:  "The  policy  of  our  law,  as 
to  the  superior-servant  rule,  being  well  settled,  it  only  remains 
for  us  to  inquire  whether  the  railroad  companies  may  ignore 
or  contravene  that  policy  by  private  compact  with  their  em« 
ployees,  stipulating  that  they  (the  railway  company)  shall 
not  be  held  to  a  liability  for  the  negligence  of  their  servants 
which  public  policy  demands  shall  attach  to  them.  The 
answer  is  obvious.  Such  liability  is  not  created  for  the  pro- 
tection of  the  employees  simply,  but  has  its  reason  and  its 
foundation  in  public  necessity  and  policy,  which  should  not 
be  asked  to  yield  or  surrender  to  mere  private  interests  and 
agreements." 

This  brings  us  to  the  instructions  respectively  given  and 
refused. 

Plaintiff's  instruction  No.  1.  This  instruction  states  hypo* 
thetically  and  correctly  what  the  evidence  certified  tended  (o 
prove,  with  the  rule  of  the  Madden  case  correctly  applied. 

Plaintiff's  instruction  No.  2.  This  proceeds  upon  the  sup* 
position,  and  the  facts  and  nature  of  the  circumstances  show 
the  facts  supposed  to  be  true,  that  if  plaintiff's  intestate  had 
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been  right  at  bis  brake  be  could  not  possibly  bave  prevented 
the  ooUieion;  and  that  if  the  fact  that  he  was  out  of  place  did 
not  directly  contribute  to  tbe  injury,  then  plaintiff's  right  to 
recover,  if  any,  was  not  thereby  barred.  This  is  tbe  law  as 
as  laid  down  in  tbe  BUey  eoM,  27  W.  Va.  145t  and  in  many 
other  cases. 

Defendant's  instruction  No.  1.  This  was  properly  given  for 
defendant,  and  there  is  no  one  to  complain. 

Defendant's  instruction  No.  2.  This  was  properly  refused, 
because  it  is  not  in  accordance  with  the  law  laid  down  in  the 
Madden  case;  and  if  the  court  in  that  case  put  tbe  master's 
liability  hot  upon  the  single  fact  that  the  conductor  of  the 
train,  as  such,  was  performing  a  personal  duty  of  tbe  master 
as  the  superior  in  control,  but  also  required  that  the  conductor 
should  be  in  discbarge  of  some  other  personal  duty,  then  it  at 
tbe  same  time  held  that,  so  far  as  by  running  bis  train  he 
obstructed  the  track  to  the  hurt  of  another  and  subordinate 
servant,  he  was,  as  vice-principal  pro  hac  vice^  in  discbarge  of 
the  master's  duty  of  watchfulness  and  care  in  keeping  the 
track  clear.  Besides,  tbe  instruction  given  by  tbe  court  in 
amendment  of  No.  2  was  all  that  defendant  could  ask  on  this 
head. 

Defendant's  instruction  No.  3.  This  instruction  may  or 
may  not  be  correct,  and  it  was  properly  rejected,  there  being 
no  evidence  fairly  tending  to  show  that  the  injury  directly  and 
proximately  resulted  from  the  negligence  of  the  other  brake- 
man;  and,  even  if  it  did,  it  did  not  do  so  without  the  direct, 
intervening,  proximate  help  of  tbe  negligence  of  the  conductor. 

Defendant's  instruction  No.  4.  This  is  No.  3  in  another 
form. 

Defendant's  instruction  No.  5.  This  is  abstract  in  one  view 
and  incorrect  in  tbe  other,  as  already  shown. 

Defendant's  instruction  No.  6.  In  the  Madden  case  the 
engineer  on  one  train  was  injured  by  tbe  negligence  of  the 
conductor  of  another  train. 

Defendant's  instruction  No.  7.  This  in  one  part  assumes 
the  fact  in  dispute, — that  the  negligence  of  the  other  brake* 
man  caused  the  collision,  —  while  the  evidence  shows  that  it 
was  but  tbe  occasion;  nor  is  there  any  evidence  tending  to 
show  that  it  was  the  cause. 

Defendant's  instruction  No.  8.  This  instruction  is  based 
on  the  theory  that  tbe  negligence  of  tbe  brakeman  on  tbe  other 
train  was  the  one  direct,  efficient,  proximate  cause  of  the  in« 
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Jury.  It  wai  properly  refoied  as  abstract  if  for  no  other  rei^ 
sod;  and,  as  amended  bj  the  court,  and  then  gi^en,  defendant 
has  no  ground  to  complain  of  it 

Defendant's  instruction  No.  9.  This  is  based  on  the  tfaeoTj, 
that  upon  the  facts,  such  as  there  was  evidence  tending  to 
prove,  the  two  brakemen  and  the  conductor  were  feUow-eer* 
vants.  If  there  had  been  any  evidence  tending  to  support 
this  theory,  it  would  have  been  enough,  whether  the  trans- 
gressors acted  jointly  or  severally. 

Defendant's  instruction  No.  10.  This  has  been  already 
disposed  o£  There  is  no  evidence  tending  to  show  that  the 
negligence  of  the  other  brakeman  was  the  immediate  cause  of 
the  death  of  plaintiff 's  intestate,  and  the  negligence  of  Spease^ 
the  conductor,  the  remote  cause.  The  tendency  of  all  the 
evidence  is  to  show  the  reverse. 

Defendant's  instruction  No.  lU  Th^  uncontradicted  evi- 
dence shows  that  it  was  the  duty  of  Yard-Master  Spease 
to  take  and  conduct  a  train  down  to  Tug  creek,  and  bring 
back  the  runaway  cars;  and  that  brings  him,  for  at  least  the 
only  occasion  here  material,  within  the  rule  in  the  Madden 
case.  The  latter  clause  of  this  instruction  may  have  been 
correct,  but  it  need  not  be  examined,  because  the  court  was 
not  asked  to  consider  it  separately. 

Defendant's  instruction  Na  12L  The  ground  of  the  first 
branch  of  this  instruction  was  sufficiently  covered  by  instruo- 
tion  No.  1  given  for  plaintiff,  and  that  of  the  second  branch 
by  plain tifiTs  instruction  No.  2. 

Defendant's  instruction  No.  13.  This  instruction,  also  on 
contributory  negligence,  was  covered  in  a  practical,  concrete 
way  by  instruction  No.  2  given  for  plaintiff. 

Defendant's  instruction  No.  14.  The  evidence  shows  af- 
firmatively that  the  death  of  the  brakeman  on  the  coming  train 
was  not  caused  oontributorily  or  otherwise  by  Daniel's  viola- 
tion of  any  rule,  whether  be  knew  it  or  not,  but  by  the  negli« 
gence  of  the  conductor  in  not  observing  the  rule  which  required 
him  to  give  Daniel's  expected  train  warning  that  the  track 
was  obstructed  by  his,  the  conductor's  own  train. 

Defendant's  instruction  Na  15.  This  was  properly  disposed 
of  by  instruction  No.  2,  given  for  plaintiff,  which  covered  the 
same  point  of  law,  which  has  been  held  to  be  correct  in  sub* 
stance.  Besides  it  is  abstract,  there  being  no  evidence  that 
the  brakeman's  own  conduct  ooniributed  in  any  degree  to  his 
death. 
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Defendant's  instructions  Nos.  16,  17,18,  and  19  were  given. 
If  either  of  them  should  happen  to  be  wrong  in  any  particular, 
—  thej  seem  to  be  correct,  —  plaintiff  is  not  to  blame  for  it. 

Id  conclusion,  although  counsel  should  have  full  liberty  le 
manage  their  cases  in  their  own  way,  present  all  pcrfnts  of  law 
for  instruction  that  may  arise,  and  the  same  point  in  different 
phases  out  of  abundant  caution,  still  they  should  consider 
that  the  time  of  the  circuit  court  is  precious,  and  that  too 
much  eaution  of  this  sort  might  tire  ooi  ibe  most  patiaot 
temper. 

Judgment  affirmed.  

Hastsb  and  Sbrvant  —  AfisuMPTTOir  OF  Riaxa.  — Every  servant  asramet 
the  obvione  risk*  of  the  service  into  which  he  enters;  Fitzgerald  ▼.  ConneeUr 
au  etc  Paper  Co.,  155  Mess.  155;  31  Am.  St.  Rep.  637,  and  note;  Orman  v. 
ManmXf  17  Col.  564;  31  Am.  St.  Rep.  340,  and  note;  Wagner  v.  J  ay  tie  Cliem^ 
ical  C<K,  147  Pa.  St  475;  30  Am.  St.  Rep.  745^  and  note. 

MAflTBB    ASD    SniVAVT. -^^VlCB-FBINOIPAL  — MAirrsa's    LlABILTTT    FOR: 

See  LonUvUU  etc  IVy  Co.  ▼.  Hanniug.  131  Ind.  528;  31  Am.  St.  Rep.  443,  and 
note;  Orman  v.  Afannix^  17  Col,  564;  31  Am.  St.  Rep.  340,  and  note;  Coh- 
rado  etc  B^y  Co.  v.  Naylon,  17  Col.  501;  31  Am.  St.  Rep.  335,  and  note; 
Sweeneyr.  OtU/tte.  R'y  Co.,  84  Tez.  433;  31  Am.  St  Rep.  71,  and  note  whk 
tfuee  collected. 

RAn«iuusa  —  Coniwctoii  of  Tbaiiv  as  Vice-principal.  «—  A  ocmdnotor 
•(  a  railroad  traia  is  not  a  felIoiw*servant  of  a  brakeman:  Mason  y.  Richmond 
eie.  JL  B.  Co.,  Ill  N.  C.  482;  ante,  814,  and  note. 

COMTRIBUTOET    NbGLIOBNCB  —  WhBN   DOBS  NOT  BaB  ReOOYXRT.  —  Con- 

iribntory  negligence  cannot  be  invoked  as  a  defense  nuless  it  is  the  proxi- 
mate oaase  of  the  injury:  Nortli  Birmingham  etc.  B^y  Co.  v.  CaUerwood,  89 
AU  247;  18  An^  St  Rep.  105$  Biemp/u$  ete  B.  B.  Co.  v.  Jobe,  69  Miss.  452. 
When  at  the  time  an  injury  is  inflicted  it  might  have  been  avoided  by  rea- 
■onable  care  on  the  part  of  the  defendant,  the  plaintiff  can  recover  damages 
notwithstanding  his  previous  negligence:  Deans  r.  WUniiinjton  etc  B,  B.  Co., 
107  N.  a  686;  22  Am.  St  Rep.  902,  and  note;  Virginia  etc.  B"y  C^  T.  WhUs, 
14  Va.  498;  10  Am.  St  Bep.  874,  and  note  with  eaaee  oollected. 
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ftxxtran  —  UNATTAOHtD  Machinebt.  ^  Spike  maohina^  weigblng  tw 
aad  a  half  tons,  intended  to  be  placed  and  permanently  need  in  a  rolliag 
mill,  one  of  which  was  on  the  can  by  the  lide  of  the  mill  and  the  other 
unloaded,  the  f  oundationa  of  both  being  all  prepared  in  the  mill,  are  parte 
of  the  realty,  and  canuot  be  levied  upon  and  sold  as  personal  property. 
If  so  leried  npon  and  sold,  the  purchaser  acquires  no  title  theretou 

Attacrmint.  —  Iv  A  Statutb  RBQamn  trb  L«tt  of  ait  Attaohmkict  urcnr 
Rbal  EsTATi  to  be  indorsed  npon  the  writ,  stating  as  nearly  as  may  bs^ 
the  quantity  and  location  thereof,  a  lery  npon  fixtures  which  are  a 
part  of  the  realty,  not  followed  by  such  indorsement,  is  void. 

DmnvuE  doks  Not  Lib  vob  thb  Rbootkrt  oi  FixTu&n  which  are  attaehed 
to  and  a  part  of  the  realty. 

Meighen  and  Oldham^  for  the  appellant. 
H.  CriiwM  for  the  appellee. 

Enolish,  J.    This  was  an  action  of  detinne,  brought  by 
0.  S.  McFadden  against  James  Crawford  in  the  circuit  ooart 
of  Marshall  County,  on  the  thirty-first  day  of  August,  1889, 
to  recover  two  railroad  spike  machines,  of  the  alleged  value 
of  five  hundred  dollars  each.    The  defendant  demurred  to  the 
plaintiff's  declaration,  which  demurrer  was  overruled.     He 
then  pleaded  the  general  issue,  and  the  case  was  submitted 
to  a  jury,  which  resulted  in  a  verdict  in  favor  of  the  plaintiff 
for  the  recovery  of  the  possession  of  said  railroad  spike  ma- 
chines, if  that  could  be  had,  and  if  not,  the  value  thereof^ 
which  they  ascertained  to  be  $500  for  each  machine,  and 
$250  damages  for  the  detention  of  said  property;  and  there* 
upon  the  defendant,  by  his  attorneys,  moved  the  court  to  set 
aside  the  verdict  of  the  jury,  and  grant  him  a  new  trial,  upon 
the  ground  that  the  verdict  was  contrary  to  the  law  and  the 
evidence;  and  on  the  fifteenth  day  of  November,  1890,  the  par- 
ties appeared  by  their  attorneys,  and  the  plaintiff  remitted  all 
of  the  damages  found  by  the  jury  in  their  verdict,  except  $30, 
and  the  court,  after  considering  the  motion  made  by  the  de- 
fendant at  a  former  term  for  a  new  trial,  overruled  the  same; 
and  it  appearing  that  the  plaintiff  was  already  in  possession 
of  the  two  railroad  spike  machines  mentioned  in  the  writ  and 
in  the  verdict  of  the  jury,  judgment  was  rendered  that  he 
retain  the  possession  of  the  same,  and  thai  he  recover  fSO 
damages  of  the  defendant,  and  costs. 

From  this  judgment  the  defendant  applied  for  and  obtained 
writ  of  error. 
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The  following  facts  were  agreed  upon  on  the  trial  of  said 

action:  On  the day  of  •^— ,  1882,  the  Andrew  Elloman 

Steel  and  Iron  Company  owned  what  had  theretofore  been 
known  as  the  **Ohio  Valley  Iron  Works,"  consisting  of  about 
three  acres  of  ground,  situated  on  the  bank  of  the  Ohio  River 
in  Moundsville,  West  Virginia,  upon  which  there  was  a  large 
rolling-mill  building  and  other  buildings.  On  said  date  the 
said  Andrew  Kloman  Steel  and  Iron  Company  was  running 
and  operating  said  rolling  mill,  and  was  the  owner  of  two 
Bpike  machines,  consisting  of  two  large  pieces  of  machinery, 
weighing  from  fifty  to  sixty  hundred  weight;  and  the  Andrew 
Kloman  Steel  and  Iron  Company  had  recently  bought  said 
rolling  mill,  and  was  fitting  it  up  with  a  yiew  to  manufactur- 
ing muck  iron,  bar  iron,  and  railroad  spikes;  and  on  the  ^— 

day  of ,  1882,  the  said  Andrew  Kloman  Steel  and  Iron 

Company  brought  the  said  spike  machines  to  Moundsvillei 
West  Virginia,  to  place  them  in  said  rolling  mill  as  a  part  of 
the  machinery  of  said  rolling  mill,  to  be  run  in  connection 
with  other  machinery  in  the  mill  in  the  manufacture  of  rail* 
road  spikes.  Said  spike  machines  were  brought  new  to 
Moundsville,  West  Virginia,  and  were  brought  on  a  car,  and 
the  car  was  run  in  upon  a  railroad  switch  belonging  to  said 
Andrew  Kloman  Steel  and  Iron  Company,  upon  their  said 
rolling-mill  grounds,  and  one  of  the  said  spike  machines  was 
unloaded  and  the  other  was  still  on  the  car,  but  had  been 
partially  moved,  and  the  foundation  in  said  rolling  mill  had 
been  prepared  to  receive  said  machines. 

While  in  this  condition,  on  the  thirteenth  day  of  May,  1882^ 
said  G.  S.  McFadden,  who  had  brought  suit  against  said  An* 
drew  Kloman  Steel  and  Iron  Company,  caused  an  attachment 
to  be  levied  upon  said  spike  machines,  as  the  personal  prop- 
erty of  the  said  Andrew  Kloman  Steel  and  Iron  Company. 
After  the  levying  of  said  attachment  the  said  Andrew  Kloman 
Steel  and  Iron  Company  proceeded  at  once  to  place  said  spike 
machines  in  said  rolling  mill  upon  the  foundation  prepared 
for  them,  and  connected  the  said  spike  machines  with  the 
other  machinery  in  said  rolling  mill  with  belts,  and  proceeded 
to  manufacture  railroad  spikes;  and  the  said  spike  machines 
were  used  the  same  as  any  other  machinery  in  said  rolling 
milL 

On  the  —  day  of ^  18 — ^  said  Q.  S.  McFadden  ob- 
tained a  judgment  against  said  Andrew  Kloman  Steel  and 
Iron  Company,  and  obtained  an  order  of  the  court  to  sell  said 
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•pike  naohiiMiy  and  th^  were  sold  oa  the  twelfth  day  of 
ICaioh,  1884,  at  which  sale  said  Q.  3.  McFaddea  became  the 
IHirohaser.  At  the  time  of  said  sale  said  spike  machines  were 
standing  in  said  rolling  mill  where  and  as  thej  had  been 
placed  as  before  elated;,  and  that  at  the  time  said  rolling- 
mill  propertj  was  sold  under  a  certain  deed  of  trust  to  one 
J.  D.  Weeks,  the  said  spike  machines  were  still  in  the  rolling 
mill  as  they  had  been  placed  as  before  described. 

Said  Joseph  D.  Weeks  had  sold  said  rolling-mill  buildiag, 
including  all  machinery  therein  belonging  to  him,  to  parlies 
at  Irongate,  Virginia,  who  had  sent  bands  to  remove  the  same 
ta  that  point;  and  James  Crawford,  the  defendant  in  this  suit^ 
had  the  contract  to  remoTC  said  rolling  mill,  and  had  removed 
most  of  the  mill  and  machinery,  and  had  commenced  to  move 
these  spike  machines,  and  had  removed  one  of  them  from  its 
foundation,  and  was  ready  to  remove  the  other,  when  the  suit 
was  brought  against  said  James  Crawford.  Said  G.  S.  Mc- 
Fadden,  on  the  twenty-sixth  day  of  April,  1886,  at  the  time 
said  rolling-mill  property  was  being  sold,  informed  said 
Joseph  D.  Weeks  that  he  claimed  said  spike  machines. 

It  also  appears  that  the  deed  of  trust  executed  by  A.  0. 
Kloman  and  others,  dated  May  1,  1882,  was  admitted  to  rec- 
ord on  the  thirteenth  day  of  May,  1882,  the  same  day  on  which 
said  attachment  was  levied;  and  the  language  of  said  deed, 
after  describing  the  lots,  is  as  follows: — 

''Also  all  the  buildings,  improvements,  fixtures,  appurte- 
nances now  or  which  shall  hereafter  be  put  upon  the  abovo- 
described  lots  and  lands,  or  any  part  thereof,  and  all  the 
machinery,  engine,  boilers,  and  tools  pertaining  to  the  works 
in  operation  or  to  be  hereafter  operated  on  said  lots  and  lands, 
or  any  part  thereof,  including  as  well  the  machinery,  engine^ 
t)oilers,  and  tools  now  in  use  in  connection  with  said  works  as 
those  which  shall  hereafter  be  brought  to  and  kept  in  or  about 
the  same  for  the  purpose  of  the  business  carried  on  upon  said 
lots  and  lands,  or  any  part  thereof." 

The  right  to  the  possession  of  said  spike  machines  asserted 
by  the  plaintiff  in  this  case  he  claims  to  have  acquired  by  rea- 
son of  his  purchase  at  the  sale  under  said  order  of  attachment^ 
and  the  defendant  claims  to  be  entitled  to  the  possession  of 
the  same  under  a  sale  made  under  a  decree  of  court  to  J.  IX 
Weeks  in  enforcement  of  said  deed  of  trust  The  demurrer  to 
the  declaration  was  not  insisted  on  by  the  plaintiff  in  erroTp 
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mad  as  the  deelur atioa  appears  ta  be  well  rMiewgh»  we  moit 
•oneiHfir  that  U  was  inAerpoaed  out  of  dnuidaAt  eaatrai. 

The  qaeetioo,  beweyeci  wbieh  meets  aad  eoafiroata  us  a4  tbe 
threehdUl  of  this  oaea  k  whether  tha  plaintiS;  lCcFadde%  bjr 
Beaeoa  of  tha  paiohaae  made  by  bisa  under  the  attaohneiit 
Bale,  acquired  any  right  or  title  to  tbe  possession  of  tbe  prap^ 
arty  in  qoeatioa.  He  aiatea  in  hia  owb  deposition  that  be 
bonght  laid  machiaea  aa  personal  property,  aad  got  no  deed 
Ibr  thaa;  and  tha  qoeetion  is  whether  property  af  this  disf- 
acter,  which  has  by  law  become  a  part  of  the  real  estate,  eaa 
be  kviad  od  under  an  attaehmeaty  and  sold  aa  personalty,  and 
tha  pssahafler  at  such  sale  ther^y  acquire  title  to  tha  poaeoa 
aioa  of  the  property  so  sold* 

It  ia  not  daimed  in  this  ease  thai  the  land  on  which  said 
soiling  mill  waa  located,  or  any  part  of  the  same,  was  leried 
am.  under  this  attachments  If  it  had  been  leried  on  as  realty, 
the  stalute  prescribes  how  tbe  levy  should  be  made,  to  wil^ 
*'  bj  an  indorsement  thereon,  or  upon  a  paper  annexed  thereto^ 
atating,  aa  near  aa  may  he,  the  quantity  or  the  supposed  quan* 
tity  and  tha  location  thereofl"  And  although  noae  of  the 
attachment  proeeediDga  were  offered  in  evidence,  it  doea  ap- 
pear affirmatiTely  that  said  machines  were  levied  upon  aikd 
sold  aa  personal  property,  and  that  they  were  purchased  by 
tha  plaintiff^  GL  Sw  McFadden,  as  such;  that  bo  deed  was  ax^ 
cttiad  to  said  MoFaddan  therefor,  and  that  possession  waa 
never  delivered  to  him  of  said  property,  but  on  tha  cenUary, 
that  aaid  spike  maohines  ware  levied  upon  on  the  thirteenth 
day  of  May,  1882,  under  tha  attachment  sued  oat  by  said 
McFaddeo.  but  that  tha  An^drew  Klaman  Steel  and  Iron  Gem- 
pany  retained  poaaession  of  the  same,  and  placed  them  in  said 
soiling  aaill,  upon  tha  foundation  prepAred  fer  tbem,  aad  ooa* 
naatad  them,  with  the  other  machinery  in  said  rolliag  mill  bj 
belts,  and  proceeded  to  maaiEEaature  railroad  spikes;  and  that 
although  thay  were  sold  under  an  order  mads  in  said  attach* 
snent  auit  on  tha  twelfth  day  of  Mardii,  ISSi,  and  parchased 
by  aaid  MeFaddan  as  personal  property,  they  were  alkMrod  te 
^rrpi^^  ia  said  rolling  mill  in  the  poaseasiea  ^  aaid  steel  aad 
iron  oompany,  and  thai  thay  sa  reasained  until  tha  twenty* 
sixth  day  of  April,  1886,.  when  tha  same  were  sold  lo  J.  D. 
Waska  vnder  tha  deeree  auforekig  aaid  trust  deed,  and  that 
thay  wore  yat  in  tha  coUiag  mill  at  tha  time  said  action  d 
detinue  waa  inatitutad  co  tha  thirty-firai  day  of  August,  188a. 

This  we  must  regard  as  a  long  acquiescence  on  the  part  of 
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■aid  MoFadden  in  the  action  of  aaid  company  in  taking  and 
retaining  the  poseesBion  of  said  property,  and  eren  if  it  could 
bare  been  properly  regarded  as  personal  property,  said  Mo- 
Fadden, by  consenting  to  the  same  remaining  in  possession 
of  said  company  for  sach  a  length  of  time,  thereby  released 
his  lien. 

This  property,  howeyer,  at  the  time  of  the  leyy  of  said  at- 
tachment was  clearly  a  part  of  the  realty.  In  the  case  of 
Patton  T.  Moore,  16  W.  Va.  428,  87  Am.  Rep.  789,  points  1 
and  2  of  tyUa&ut,  this  court  held, — 

^1.  The  true  rule  in  determining  what  are  flxtares  in  a 
manufacturing  establishment,  where  the  land  and  buildingn 
are  owned  by  the  manufacturer,  is  that  where  the  machinery 
is  permanent  in  its  character,  and  essential  to  the  purpose  kit 
which  the  building  is  occupied,  it  must  be  regarded  as  realty, 
and  pass  with  the  building,  and  wbateyer  is  essential  to  the 
purposes  for  which  the  building  is  used  will  be  considered  as 
a  fixture,  although  the  connection  between  them  be  such  that 
it  may  be  severed  without  physical  or  lasting  injury  to  either. 

**  2.  If  an  engine  and  boiler  have  been  bought  by  the  owner 
of  a  mill,  and  hauled  upon  his  grounds  into  the  mill  yard, 
with  the  bona  fide  intention  of  attaching  them  to  the  mill,  al- 
though not  yet  actually  attached  thereto,  and  they  are  neces- 
sary for  the  purposes  for  which  they  are  to  be  used,  they  must 
be  regarded  as  a  part  of  the  realty,  and  not  liable  to  the  levy 
of  an  execution  as  personal  property.*' 

The  rule  laid  down  by  the  court  of  appeals  of  Virginia  is 
found  in  the  case  of  Green  v.  PhUlipe,  26  Oratt  752,  21  Am. 
Rep.  828,  where  it  was  held:  ''The  true  rule  of  determining 
what  are  fixtures  in  a  manufacturing  establishment,  where 
the  land  and  buildings  are  owned  by  the  manufacturer  is, 
that  where  the  machinery  is  permanent  in  its  character  and 
essential  to  the  purposes  for  which  the  building  is  occupied, 
it  must  be  regarded  as  realty,  and  passes  with  the  building; 
and  that  whatever  is  essential  to  the  purposes  for  which  the 
building  is  used  will  be  considered  as  a  fixture,  although  the 
connection  between  them  be  such  that  it  may  be  severed  ?rith- 
out  physical  or  lasting  injury  to  either/' 

In  that  case  executions  had  been  levied  upon  certain  ma* 
chinery  belonging  to  the  Harrisonburg  Lumber  and  Merohan« 
disc  Company,  to  wit,  upon  a  steam-engine,  which  drove  the 
machinery;  also  upon  a  molding  machine  and  two  planing 
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machines;  and  they  were  held  in  an  injunotion  anlt  to  re- 
Btrain  the  sale  to  be  part  of  the  realty. 

In  Ewell  on  FixtareSy  p.  19,  the  author  says:  ^  Salt  pans 
have  been  held  to  pass  with  the  realty  and  to  belong  to  the 
inheritance  because  adapted  and  designed  for  and  incident  to 
an  establishment  for  the  manufacture  of  salt  The  principle 
is  that  certain  things,  personal  in  their  nature,  when  jBtted 
and  prepared  to  be  used  with  real  estate,  change  their  char- 
acter, and  appertain  to  the  realty  as  an  incident  or  accessory 
to  its  principal.  Upon  this  ground  we  are  satisfied  that  the 
claim  in  question,  being  in  the  mill  at  the  time  and  essential 
to  its  beneficial  enjoyment,  passed  by  the  deed  of  the  defend- 
ant  to  Asa  Bedington,  under  whom  the  plaintiflb  claim  inde- 
pendent of  any  reference  as  to  usage.'' 

The  principal  last  above  laid  down  in  said  case  was  ap- 
proved in  Voorhii  v.  Freeman^  2  Watts.  &  S.  116,  87  Am.  Dec 
490.  This  was  a  case  of  a  sale  under  levari  facia$  on  a  mort- 
gage of  ^a  lot  or  piece  of  ground  with  one  iron  rolling«mill 
establishment  situate  thereon,  with  the  buildings,  apparatus, 
steam-engine,  etc.,  attached  to  said  establishment;  and  the 
question  arose  between  the  vendee  under  said  sale  and  subse- 
quent execution  vendee  under  a  judgment  against  a  former 
owner  of  the  mill  of  the  articles  in  question  as  chattels,  which 
were  iron  rolls  of  different  shapes  and  sises,  part  of  the  ma- 
chinery of  said  rolling  mill,  part  of  which  were  duplicates, 
but  were  necessary  and  proper  for  an  emergency  to  replace 
broken  ones,  and  all  of  which  had  at  one  time  or  another 
been  in  actual  use  in  said  mill  —  the  question  was  simply 
whether  such  rolls  wore  real  or  personal  property,  and  it  was 
held  that  the  rolls  in  question  passed  as  part  of  the  freehold; 
but  even  if  they  had  not  passed,  they  could  not  have  been 
sold  as  chattels  on  levari  faciaeJ* 

Now,  in  the  case  under  consideration  the  plaintiff's  right  to 
the  possession  of  the  spike  machines  rested  solely  upon  the 
question,  whether  or  not  under  said  attachment  sale  he  be- 
came the  owner  of  the  same,  for  the  reason  that  he  asserted 
no  other  claim  to  the  possession  than  that  which  follows  as  a 
consequence  from  the  ownership;  and  in  order  that  he  should 
succeed  in  the  case,  it  was  incumbent  on  him  to  show  that  by 
reason  of  said  attachment  proceedings  and  the  sale  thereunder 
he  acquired  the  ownership  of  said  machines.  These  machines, 
under  the  authorities  we  have  cited,  must  be  considered  to 
have  been  m  part  of  the  realty  at  the  time  of  the  levy  of  said 
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*tta«hiiKmt;  mad  befoiw  tbagr  oould  httre  Was  Mild  «adtf  odd 
attachment  there  must  hav»  bMn  a  propar  lofvy  oq  the  oafloa. 

aaaHoa  7,  akaptav  161,  of  tha  coda  of  1849  imda  aa  folkiws: 
'^ Every  anoh  attaahmaal  (excepi  whace  it  ia  auoi  oat  apa- 
eially  agaiaat  Bpecified  pffopariy)  may  be  leried  apom  asjr  ta^ 
tale,  real  or  peraofial,  of  the  defendnai,,  oa  wa  nmdi  tharaaf  aa 
ia  saflioieat  lo  paj  the  anoaaA  for  wktoh  il  laanea*  it  riiaH 
ha  aufficiently  levied  ia  eveiy  ease  by  ai  aervica  of  a  copy  af 
aiiah  aila^mant  oo  aoob  penona  aa  may  bo  deeignatad  fay 
the  ^aantiff  in  writing,  or  be  knowii  to  tlie  officer,  le  bo  in 
pcaaeMion  af  offeota,  or  bo  indeb4ed  to  tho  daCmdant,  «ad 
aa  to  real  aetata,  by  aach  eetata  being  Basniioaed  and  deaofibad 
by  indoraefneni  on  atich  attaehmeoL" 

And  in  a  proceeding  ondeir  thai  aiatiito  it  was  held,  in  the 
oaae  of  Clttrk  y.  Ward,  12  Orati.  440,  point  4  of  iytta&u^  ''the 
todoraement  oo  the  proooaa  of  attttohmeni  aoA  meniioniBg  «r 
dcaeribing  real  eatata,  iha  altachment  doea  no4  opanCe  upoa 
any  such  estate.'' 

The  statute  which  was  in  force  at  the  tiiDe  aaid  allachmfiil 
w«8  sued  oot  and  leried  by  tho  plaintiflE^  McFaddon,  on  aaid 
Boachinea  provides: "  If  tin  same"  (meaniog  tba  attachmoaA) 
'^  be  levied  upon  real  estate,  it  shall  be  aofficiently  aervod  by 
an  inderaement  thereon,  or  upon  a  paper  annexed  thor«l% 
atating,  as  near  as  may  b«^  the  quantity,  or  the  wmppomai 
quantity,  and  the  location  thereof";  and  aa  ipohave  aeon  in 
thfroaaeof  Clari  V.  Vard,  12aralt.440,nndoraaft8tuiO'alaMBi 
idontical  in  ita  provteiosis^  the  indoiBement  osi  the  aUaduneat 
not  nfeentioning  or  describing  the  real  eatato  doea  not  cparafta 
upon  sndft  estate. 

Il  a  not  even  pretended  in  this  caao  that  tho  atlaehmetii 
VM  indorsod  aa  required  by  statnte  to  oonstiiula  a  lian  upon 
real  estate,  but  on  the  contrary,  it  appeara  aArasaftifoly  by  the 
testimony  of  tho  j^ndiff  faimadf  that  the  aptkamaebinea  in 
ooatroversy  were  levied  on  and  add  aa  personalty.  Stophena'a 
Pleading,  p.  15,  says:  ^'  The  action  of  dethme  Uee  wbera  .a 
party  daima  the  apecific  recovery  of  gooda  and  chaMda  or 
deeds  and  writings  detained  froos  him."  Tho  aotbn  doea  not 
lie  for  the  recovery  of  real  estate,  and  in  order  that  tho  plaaa> 
tiff  should  recover  in  thia  caae  it  waa  not  only  necessary  thai 
he  should  ahow  that  he  was  entitled  to  tho  poaasask»  of  the 
property  claimed  ia  hia  dechurathm,  but  also  that  aaid  ptof^ 
arty  ia  personalty,  or  gooda  and  efaattria^  aa  thosain  doacrihod; 
hot  aa  wo  havo  asen  from  tha  authoritiea  above  reforred  ts^ 
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said  nmcfainefl  mn^  [be]  regarded  as  a  part  of  the  realty,  and 
^fbe  action  of  dBtinue  ironld  ndt  lie  for  their  recovery. 

The  plaintiff  ai^ed  the  court  to  give  the  jury  the  following 
instruction:  *'The  couit  instructs  the  jury  that  if  they  find  from 
the  evidence  thai  the  two  railroad  spike  machines  mentioned 
in  plaintrff^B  declaration  were  at  thd  time  this  suit  was  brought 
the  property  d(  the  plaintiff,  and  that  he  was  entitled  to  the 
possession  of  the  same  when  this  suit  was  broaght,  and  that 
the  defendant,  James  Crawford,  took  possession  (rf  said  ma- 
chines, and  was  in  possession  thereof  when  this  suit  was 
brought,  against  the  consent  of  the  plaintiff,  then  he  unlaws 
folly  detained  the  same,  and  you  shonld  find  for  tbe  plaintiff.** 

To  the  giving  of  said  instrnction  the  defendant,  by  his  at- 
torneys, objected,  which  objection  was  overruled,  and  tiie  court 
gave  said  instruction  to  the  jury,  and  the  defendant  excepted, 
and  this  action  of  the  court  is  assigned  as  error. 

I  think  said  exception  was  well  taken  for  the  reason  that 
it  was  calculated  to  mislead  the  jury  as  to  the  law  of  the  case. 
The  evidence  showing  that  the  machines,  when  levied  upon, 
were  part  of  the  realty,  it  was  improper  to  instruct  them  that 
the  plaintiff  was  entitled  to  a  verdict  for  them  in  an  action  of 
detinue;  but  I  am  of  opinion  that  the  court  committed  no 
error  in  refusing  the  following  instruction,  asked  for  by  the 
defendant,  and  which  is  assigned  as  error: — 

'*  The  jury  are  instructed  that  if  they  find  from  the  evidence 
that  the  spike  machines  in  question  were  subject  to  the  lien 
of  an  attachment  of  the  plaintiff  in  the  year  1882,  as  personal 
property,  and  that  after  said  lien  attached,  the  spike  machines 
were  placed  upon  a  foundation  prepared  for  them  in  the  An- 
drew Eloman  Steel  and  Iron  Company's  mill  by  such  com- 
pany, and  were  attached  to  the  machinery  of  the  mill,  and 
used  by  the  company  in  the  manufacture  of  railroad  spikes^ 
and  that  said  machines  remained  in  said  mill  until  Septem* 
ber,  1889,  without  demand  being  made  for  them  by  the  plain«^ 
tiff,  and  that  the  defendant,  James  Crawford,  while  acting  for 
the  owners  of  said  rolling  mill,  attempted  to  remove  said  ma» 
chines  in  September,  1889,  and  that  the  first  demand  waa 
then  made  for  said  machines  by  the  plaintiff,  you  must  find 
for  the  defendant"  —  because  it  describes  said  machines  as 
personal  property,  and  the  instruction  speaks  of  the  lien 
attaching,  when  the  evidence  in  the  cause  shows  that  they 
were  a  part  of  the  realty,  and  for  that  reason  the  instruction 
would  have  a  tendency  to  mislead  the  jury. 
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The  court,  however,  oommkted  an  error  in  refdslng  to  aet 
aside  the  verdlot,  and  grant  the  defendant  a  new  trial,  for  the 
reasons  before  stated.  The  court  erred  in  fixing  the  damages 
at  thirty  dollars  for  reasons  stated  by  this  ooart  in  the  case  of 
Unfried  ▼.  Baltimore  eU.  R.  R.  Co.^  84  W.  Va.  26a 

For  the  reasons  before  stated  the  judgment  complained  of 
is  reversed,  the  verdict  set  aside,  and  a  new  trial  is  awarded 
the  defendant 

Reversed.    Remanded.     ^^^ 

FnTURBS^MAORnnEBT,  WHSV  Bioons:  8m  extended  note  to  Pierct  t. 
Otorge^  11  Am.  Rep.  ZHi  RotvUk  He,  MisiL  Oo.  ▼.  Iowa  Onkk  Min.  Oft..  15 
GoL  8S;  8  Am.  St  Rep.  S73,  end  note;  VaU  ▼.  Wm»9r.  182  Pa.  SL  363; 
19  Am.  St  Rep.  598,  and  note;  l)fmm  ▼.  PotH.  108  K.  T.  217;  2  Am.  St 
Rep.  409,  end  note;  DudJIeff  ▼.  Hwrwt,  07  Md.  44;  1  Am.  St  Rep.  368,  end 
Mte;  VaorhiB  ▼.  Freeman^  2  Wette  &  8.  116;  S7  Am.  Deo.  490,  and  noteu 

RiPLSVUf  lox  THi  RsoovBBT  Of  ViZTUmiB  wUl  ttot  Uej  ObnetfOM  ▼.  Ami 
17  Jehn.  116;  8  Am.  Deo.  S7t. 
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4noBHvr  at  Law,  parohate  by,  of  oateUadiDg  title  to  hlf  oHent'i  prop* 
erty.  614. 

BAVKf  AND  Banking,  damagat  reooranble  from  bftok  for  refanl  to  pftj 
depositor's  oheok,  196. 

trnat  fands,  deposit  of,  in  bank,  129* 
"SnjL  OF  Lading,  accompanying  bill  of  ozobango  nmat  be  deliTtred  It 

acceptor,  396. 
BooKB  AND  Pafbrs,  attorney*  and  pbysieiaot,  when  not  required  to  pro- 
duce, 648. 

eompelling  pro<luotton  of,  by  subpoena  duee$  tecum,  647« 

eonrt,  when  will  order  production  of,  647,  648. 

general  warrants  for  seixare  of,  were  not  authorised  in  England,  64ii 

inepection  of,  in  civil  oases,  how  obtainable,  647. 

inspection  of,  in  criminal  proceeding,  when  will  not  be  ordered*  64S. 

of  corporation,  court  may  compel  production  of,  648. 

production  o^  cannot  be  compelled  in  a  proceeding  for  ft  penalty  or  A 
forfeiture,  646. 

production  of,  in  civil  cases  may  be  compelled,  647« 

seizure  of,  to  be  used  as  evidence  against  their  owneri  644. 

seizure  of,  what  deemed  unreasonable,  64A, 

Oakslkssniss,  in  accepting  instrument  without  reading  it  or  having  It  rea^ 

886. 
in  aooepting  insurance  policy  without  reading  it,  886. 
bk  executing  oontraot  without  reading  it  does  not  entitle  party  lo'reUe^ 

885-388. 
in  not  ascertaining  quantity  of  land  before  purchasing,  88S. 
in  not  ezaroining  property  before  purchasing  it,  384,  386. 
release  signed  through  party's  not  reading  or  understanding  it^  885-S87* 
relief  cannot  be  bad  because  of,  384. 
Oarrtkbb,  special  contract  limiting  liability  of,  251. 

special  contract,  presumption  as  to  whether  loss  falls  within,  2SL 
Cbarxtablb  Bbquists,  of  property  to  be  disposed  of  as  trustee  may  think 

proper,  390. 
OoUtATBRAL  Smuritiu,  accommodation  paper»  defenses  whieh  maj  be  m> 

sorted  by  the  maker  of,  714. 
aeeommodation  paper  held  as,  713. 

notion  against  indorser  or  surety  not  suspended  by  takings  788L 
notion  by  holder,  amount  recoverable,  726,  727. 
notion  by  holder  for  conversion  of,  726. 
action  by  holder  for  possession  of  property,  726. 
action  by  holder  to  enforce,  726. 

notion  by  holder  upon  several  choses  held  as  collatenl,  727* 
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COLLATIBAL  BiouRiTnH,  aotioii  Qpon  principal  debl^  taking  of  collatcnl 

does  not  taspend  right  of,  727. 
•groemont  not  to  me  on  the  principal  debt^  727. 
ail  obligations  betweou  pledgor  and  pledgee  may  be  aeeured  by,  717* 
aiaignor  of,  haa.no  right  of  control  over,  714. 
aulfoet  of,  kaa  im  poiMr  to  fnfbid  {M^rnMnt  or  to  afiadi  ^onilitioat 

thereto,  714. 
anthority  of  holder  to  eolleot  by  «ait  or  otherwise,  728. 
homafitU  parchaaer  of,  who  ia,  712,  713. 
cannot  be  retained  to  secure  debts  for  which  they  were  not  pMge^ 

717. 
care  which  holder  of  mast  exercise,  7201 
•hoees  in  aotien,  remedies  of  bolder  of,  723. 
•  choees  in  action,  sale  of,  by  holder  prohibited,  728. 
choses  in  action,  sale  of,  whether  will  be  directed  by  coort^  TSiL 
oOBifromise,  holder  of,  has  no  rigbt  to  make,  728. 
consideration,  defense  of  want  of,  when  may  not  bo  asserto^  1\% 
OOQTecsioQf  oMasiuo  of  damsoes  lor,  725* 

conversion  by  holder  of  by  loss  or  misappropriation  d  propertgr»  7SB. 
conversion  by  holder  of  hy  refusal  to  dehver  oollateral,  794. 
conversion  by  holder  of  by  sale  o^  to  hunseU,  72&. 
oonveraioB  by  bolder  of  by  9al%  without  authority,  72& 
conversion  by  holder  of  by  timnsfer  of  stocks  where  holder  baa  ^Umm 

ol  equal  value,  7S4. 
conversion  by  holder  of  by  transfer  without  anthori^,  79<  798b 
oenversicn  by  holder  of,  when  guiftty  of,  794, 
creditors  of  pledgee  cannot  control,  715. 
definition  of,  711. 

dUigenoeeiKaotedof  holder  o£,  72a 
duty  of  holder  to  exercise  ordinary  diligeBcc^  7181 
duty  of  holder  to  take  measures  to  save  property  from  IoMb  718L 
foreclosftre,  advantages  of  proceeding  by,  7S9. 
foreclosure,  pledgee's  remedy  by,  729. 
holder  acquiring  after  dishonor,  712. 
holder  of,  cannot  acquire  prescriptive  title  to,  TlSi. 
holder  of,  duties  of,  718. 

holder  of,  dut^  of  after  payment  of  principal  debt^  720l 
holder  of,  duty  of,  diligence  exacted  o^  720. 
holder  df,  duty  of,  ia  not  measured  by  the  mode  he  takes  care  of  Ui 

own  property,  721. 
holder  of,  duty  of,  not  to  let  principal  debt  outlaw,  719. 
holder  of,  duty  of,  to  demand  payment  and  give  notice  of  dishonor^  71fll 

720. 
holder  of,  duty  of,  to  foreclose  liens,  719. 

Iiolfter  of,  duty  of,  to  issue  executioo  upon  and  to  collect  Judgment^  718. 
holder  of,  duty  of,  to  keep  lien  of  judgment  alive,  718. 
holder  of,  duty  of,  to  safely  keep  collateral  securitiea,  72Ql 
holder  of,  ^ty  t>f,  to  sell  property  upon  default^  721. 
holder  of,  is  protected  as  a  purchaser,  712. 
holder  of,  liability  of,  for  loss  through  his  negligence^  718L 
bolder  of,  liability  of,  for  neglii^ence,  719. 
holder  of,  liability  of,  for  not  suing  upon  collateral^  TflOl 
holder  of,  may  acquire  pledgor's  title,  716. 


MHuled  by  tht  ferae  owner,  712. 
holder  of,  notioe  to  put  on  inquiry  revpetftlng  tMi^  TtlL 
holder  ofy  payment  miMt  be  mado  to,  714. 
holder  df ,  rifiti  of,  to  irtet  esttent  rMtrioted,  TIC 
holder  of,  right  to  dominion  over,  714. 
holder  of  efcoeks  m,  rigfati  of,  715. 
holder  of,  to  what  extent  treated  «  m  owner,  714. 
holder  of,  when  may  asiert  only  to  far  ae Teqirired  fivhii  ■uuuitlf,  714. 
faidorser  or  surety,  action  agarnet^  right  of  it  noi  eaepOBAed  hf^dk'ing 

eollateral,  728. 
lodgment  recovered  irpon  ooHateral  doea  oot  aftel  tighl  «f  MliiB  9m 

prinoipal  debt,  727. 
Judgment  upon  principal  debt  ia  secored  by,  717* 
liability  of  holder  for  mieappropriation,  734. 
liability  of  holder  for  orieneing  property,  723,  794. 
liability  of  holder  for  negligence  in  not  lelling  property,  721,  792> 
liability  of  holder  for  not  retorning  eollateral  after  pajnooot  ol  4»bi^ 

724. 
%ilfffity  of  holder  for  proeeedi  realiaed,  79i» 
liability  of  holder  for  infferiag  injury  to  property  from  diioee^  724. 
liability  of  holder  for  anrploe  in  his  hands  after  ptiasipal  debt  lias  beeo 

fiatiafted,  724. 
Mability  of  holder  of  stocks  for  assessments  sod  mpaid  labssriptloD^ 

723. 
liability  of  holder  where  securities  are  stolen,  721. 
loss  of,  liability  of  holder  for,  720,  721. 
measure  of  damages  for  converting  ohoses  In  actloa,  728^ 
measure  of  damages  for  nnanthorised  compromise^  7Wi 
measure  of  damages  for  unlawful  sale,  725/ 

measure  of  damages  for  unlawful  smrender  of  ^osos  hi  aotlsn,  728, 728ii 
notice  by  which  holder  is  affected,  712. 
Botxoe  of  sale,  how  must  be  given  and  wheAer  saay  bo  ssonsed,  78Ql 

731. 
aotioe  of  sale,  "when  deemed  waired,  731. 
oflbets  arising  from  misappropriation  or  negligettoe  la  respect  t%  727- 

728. 
oAets.  how  far  may  be  asserted,  714. 
parol  eridence  to  vary  written  contract  respectfng^  717* 
payments  made  to  assij^nor  are  inoperatire,  714. 
^pre-existing  debts,  taking  as  security  for,  713. 
presumption  as  to  purpose  of  giying,  717. 

proceeds  of  must  be  applied  to  debt  for  whidi  they  are  pledged,  717* 
purposes  for  which  may  be  held,  716,  717. 
lomedy  by  foreclosure,  729. 
remedy  of  holder  by  sales,  730. 
remedy  of  holder  by  suit  on  the  principal  debt^  727* 
lomedy  of  holder  of  ohoses  in  action,  728. 
remedies  of  holder  against  third  person,  726. 
renewals  of  principal  debt,  when  secured  by,  717. 
nlo  of  ohoses  in  action  constituting  public  securities  or  papor  not  col< 

feetible  by  suit,  728,  729. 
nlo  of  ehoees  in  action,  express  authority  for  is  necessary,  728. 
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OoLLA!nEA&  Siou&nrm»  sale  of  property,  degree  of  owe  aaddillgeaee  t»bi 

ezeroised  reepeoting,  721. 
nle  of  property,  liability  of  holder  for,  725w 
wle  of  property  to  pledgee  himself,  effect  of,  728w 
Mile  of  property,  whether  pledgor  may  require  to  be  made^  7SL 
■alee  by  holder,  when  invalid,  730. 
nlee  by  holder,  contracts  fixing  time  and  mode  o(  TIOl 
salee  by  holder  of,  when  aathoriaed*  730. 
nle%  implied  power  of  holder  to  make,  730L 
wles,  notice  of  may  be  dispensed  with,  730. 
sales,  notice  of  mnst  be  given  the  pledgor,  730. 
nlesb  notice  of,  impossibility  of  giving;  whether  ezcaeo%  78L 
sales,  notice  of  to  the  public,  whether  required,  730. 
salee  to  pledgee  himself,  contract  may  anthoriae,  7SL 
nlee  without  authority,  ratification  of,  731. 
salee  without  authority,  right  to  disaflirm  mnst  he  promptly  exercised, 

731. 
iseret  defects  in  title,  712. 
several  obligations  may  be  secured  by,  717. 
itatnte  of  limitations  against  principal  debt  does  not  affect  right  to  soe 

on  the  collateral,  716. 
■tatnte  of  limitations  against  principal  debt^  whether  taspended  by, 

718. 
■tatate  of  limitations  running  against  principal  debt^  effeet  o^  716L 
stocks  in  corporations,  rights  of  holders  of,  71(k 
stocks  in  corporations,  who  may  vote,  71&. 
stocks,  liability  of  holder  of,  71K). 
suit  on  collateral,  liability  for  not  instituting,  720. 
■oreties,  creditor's  right  to  collateral  taken  by,  728. 
■oreties,  release  of  collateral  releases,  728. 
■oreties,  right  of  where  collateral  is  taken,  728. 
taken  to  secure  pre-existtng  debt,  712,  713. 
title  of  holder,  to  what  extent  subject  to  attack,  71L 
Qsnal  subjects  of,  711. 

wairer  by  debtor  of  notice  to  redeem  and  of  sale,  73L 
warehouse  receipts,  rights  of  holder  of,  715. 
OoHVLiOT  OF  Laws,  contracts  valid  where  made  are  ralid  elsewhere,  460. 
eontracts,  validity  of,  by  what  laws  controlled,  450. 
eoQtraots,  validity  of,  when  to  be  determined  by  the  laws  of  the  plMO 

where  they  are  to  be  performed,  450. 
foreign  laws,  when  may  be  considered  for  the  purpose  of  detennlninc 

Talidity  of  a  contract,  450. 
negotiable  instruments  by  what  law  controlled,  298. 
sales  invalid  where  made  will  not  be  enforced  elsewhere,  460. 
OomnTUTioN  or  thb  UNrrxD  States,  searches  and  seizures^  provisiona  as- 

earing  immunity  against  unreasonable,  643. 
■earoliee  and  seizures,  what  deemed  unreasonable,  845. 
■tatee  are  not  affected  by  provisions  against  compelling  persons  to  te*> 

tify  against  themselves,  644. 
witnesses,  books  and  papers  of  may  not  be  seixed  to  be  need  in  erideneee 

against  thenuelves,  644. 
witnesses,  compelling  to  produce  books  and  papers  to  he  need  agalnel 

themselvee  in  a  criminal  prosecution,  843. 
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Oummvnm  ev  tbm  VnrrKD  G^ath^  witoMM%  prarlfKoas  dtnlMrlif  UmI 

theyahall  not  be  required  to  testify  against  themselTeib  M8. 
OomKAon»  oerelesaaees  in  ezeoatang  does  not  entitle  pertj  to  nliof  to 

equity  from,  385-388. 
OoNTRAon  ur  RnrBAXiiT  of  Trade,  when  Tslid,  801. 
OovTSTAMon,  oonditions  end   reserrations  in,  repagnani  to  ttie  estate 
granted,  880.- 
oonditions  snbseqaent»  effect  and  Talidity  of,  658. 
oonditions  subsequent,  re-entry  for  breach  of^  whether  neoessary.  888L 
lost,  replacing  in  equity,  .699. 
to  or  by  a  fictitious  name,  539. 

▼oluntary,  cannot  be  reformed  for  mistake  at  a  suit  of  the  granteeb  ll8l 
▼oinntary,  to  what  extent  upheld,  139. 
OovfBTANOs  BT  QniTCLAiBC,  effect  of,  614. 
COBPGBATIOMS,  sfcocks,  holder  of,  ss  collateral,  liability  of,  728b 
stocks,  transfer  of,  as  collateral,  rights  of  transferee,  715. 
stocks,  transfer  of,  as  collateral,  who  may  vote,  715. 
iubecription  to  stock  of,  acceptance  of,  after  the  corporation  Is  formed, 

436. 
snbecription  to  stock  of  contemplated,  when  enforceable,  485, 
CoTBHAMTB,  restrictive,  when  wUl  not  be  enforced,  482, 
CtaiiiNAL  Law,  jurisdiction  of  orimee  committed  in  another  stale  or  oooa* 
try,  841. 

DiMAQBB,  exemplary,  for  carrying  passengers  beyond  their  place  of  destina* 
tion,  80. 

exemplary,  for  gross  negligence  or  disregard  for  public  safety,  85. 

for  breach  of  oontract  includes  whatever  is  a  certain  reenll  ol  iaek 
breach,  655. 

for  breach  of  contract  to  pay  taxes  on  land,  655. 

which  injured  persons  may  avoid,  655. 
Dbobit,  action  by  rendee  against  purchaser  for,  441. 
Dbfuiition  of  "check,"  476. 

of  "collateral  securities,"  71L 

of  "debt,"  146. 

of  "desertion. "162. 

of  "forgery,"  361. 

of  "negligence  and  ordinary  oare,"  858. 
DiTOBOB,  deeertion  sufficient  to  justify  graatug  o^  192,  I9k 
Dooa,  killing  of,  when  justifiable,  515. 
DoBflBS,  payment,  when  deemed  to  be  made  nnder,  587* 

BuKTnoira,  legislative  power  to  regulate,  66. 
Bqijitt,  relief,  careleasDoss  as  a  bar  to,  384. 

lelief,  careleessnees  in  not  reading  writing  will  not  entitle  par^  t% 
885-^7. 

relief,  carelessness  when  not  a  ground  for,  384. 

nlief  from  writing  on  the  ground  that  party  did  not  know  iti  contents 

886. 
relief,  misrepresentation  of  contents  of  writing  when  entitles  party 

signing  to,  385,  386. 
relief,  representations  constituting  mere  matters  of  opinion,  885. 
BnDBHOB,  books  and  papers,  production  o^  when  will  not  bo  oompelled| 
644-648. 


4(  pvdl  i|pfo#nMi%  M  so  te^iMouiout  "to  or  winocfartBiwi  lOt  vriMes 

GontraoM,  441. 
telegrams,  prododCimi  tV  ii^fami  iriH  be  vmnpelled,  fMB. 
jmiDiif  'esenrplioo  ef  efftges,  tHiD  futltlwl  'to^  ttn» 
BziODTioH  SALia,  en  ma»9e,  when  will  be  r&cated,  218. 
▼acating  for  iaadeqir&oy  ef  prioei  nS. 

FOBOBBT,  defiaition  of,  S61. 

indiotment  for,  enffioienoy  of,  683. 

mieep^lHug  of  naoM  iateadtd  te  be  Ibrged,  B6L 
FftAVOp  misrepresentatioa  as  to  latteti  eqeally  wiUda  the  imowiedge  et 
both  parties,  SH  88&. 

Habiai  Ookfd\  error  in  judgment  of  oonrt  cannot  be  roTiewed  hj,  S58. 
HoMSffTBAX),  partially  used  for  business  purposes,  293. 
HusBAKD  AMD  WiVE,  oonveyauoes  from  one  to  the  other  in  pajment  of 
debts,  293. 

IvDionmnr,  Jsender  ef  4ietf«et  defisussi  in,  992. 
IvaoJUVKifT  Laws,  pteferenees,  rigfat  el  debtor  to  make,  418. 

peefereoeea,  tmMfors  whioh  are  iMt,  446. 

reasonable  cause  to  believe  debtor  insoWent,  when  suffieient  wvidenos  ei^ 
446. 
Imsubamoe,  accepting  policy  without  reading  it,  386. 

assignee  of  policy,  how  a£Eected  by  acts  of  his  ssafgnnr,  6(ML 

assignee  of  policy,  rights  of,  £06. 

levy  of  process  upon  subject  of,  when  avoids.  753. 

title,  failure  of  the  aasured  to  disclose  the  true  eharaeler  o^  IMtf. 


JvDaM BXTS,  foreclosing  junior  mortgage,  when  bars  senior,  278. 

of  justices  of  the  peace,  conctusireness  of,  266. 

of  other  states,  conclusiveness  of,  213. 

persons  not  in  being,  when  bound  by,  700. 
JvusDicriON,  of  crimes  committed  in  another  state  or  oountzy,  841« 

over  non-residents  of  the  state,  639. 
JuBT  Tbial,  right  of  oonrt  to  direct  verdict,  213. 


LiOBNSEES,  going  npoB  premiHs  tat  bnraess  of  tfaeir  oitb  bimI  aooepi  A 

risks,  468. 
going  upon  premises  to  swktend  a  wake,  46SL 
guests  of  owner  of  the  premises,  468. 
real  estate,  owner  of,  is  not  liable  for  injuries  received  by,  from  unsafe 

condition  of  the  premises,  468-471. 
visiting  premises  as  guests  of  tenant,  468. 
Lost  Wbitings,  replacement  of,  in  eqnity,  699,  700. 


HAflcn  AVD  €bnrvAiiT,  MaohnMry,  duty  of  master  to  furnish  aafab  887* 

rules,  injuries  received  by  servants  while  violating^  394^ 

▼io^prhieipale,  whove,  680. 
If  UMioiPAL  CoBPO RATIONS,  general  powers  of,  623. 

ordinaaoe  liraithig  rote  of  speed  of  railway  trains,  82IL 

WiliiiiMiuue,  DogUgeuoe  conaietiag  ef  violating,  624^ 

penalties  imposed  by  in  excess  of  those  prescribed  by  slait  }am%  4B^ 


ooDtribotory,  when  does  not  bar  reooTery,  893. 

municipal  •nliaui«M»  niwi— inpliaao  wifeh,  whMi  k,  154 

of  elaotrio  oor^tntimnm  m  laRviog  wixwa  onffDaedud,  306, 

of  parent^  when  nob  ehargpAblo  agiiinfe  ohii4»  684* 

presniaf  tioft  i^aguaol^  86A. 
Hbootiaiiui  IirsTBimKn^.  nnHootion  Im%  olipn1atio«  far»  whotiMt  dotlroji 

negotiability,  802. 
NvnAHOBS,  nncbiirabl*  hnMaomi»  wImb  aro  not^  4S^ 


Pastitiov,  f atnro  eontingent  intoroet,  whothor  may  be  affeoted  by  niit  lor, 

780,  781. 
tndgment  in,  effeot  of,  779. 

penona  not  in  l>eing,  effeot  of  Judgment  against,  779,  780. 
ramainden  and  reveniona*  dirimoa  of  the  eetatoi  held  in  oould  not  be 

compelled  at  the  common  law,  778. 
lomaindermen  and  reTenionen,  partition  against  cannot  be  compelled 

by  tenant  for  life  or  years,  778. 
romaindermen  and  rerersioners,  statotes  allowing  compulsory  partition 

of  interests  of,  779. 
aait  for  can  be  maintained  only  by  persons  baring  present  right  of  poa* 

session,  780. 
tenant  for  life  cannot  maintain  snit  for  against  rcTersioner  or  remain- 
derman, 779. 
tenant  in  fee  of  undiTided  interest  cannot  maintain  snit  agidnst  remain* 

derman,  779. 
tenants  in  possession  can  compel  division  of  their  particular  estates  only^ 

7781 
Patirnt,  under  duress,  what  ia»  587. 
PowKiM,  personal,  what  9  re,  390. 

Mbeio  Oihiimiii  th/matOi  Habili^  of  to  oOoer  4e  fm^  for  oalary,  fM 
personal  liability  of  upon  contracts,  434. 
Taoating  office  by  remoyal  from  town  or  eonnty,  Si9. 
^nwitsnt  hmujkjtth,  wlbodeemed  to  be»  7T2. 

taking  property  in  payment  of  pre-existing  debt,  712. 

Railwat  OoBVOBATiQiiiu  Conductors,  powers  and  dutieo  of  In  prosorring 

oodar,  92» 
eroesings,  duty  to  travellers  at,  547. 
damngff^  axea]plary»  for  assault  upon  passenger,  99,  100. 
laopeQtftaa  of  can  of  other  corporations  in  use  by,  duty  of,  429. 
|n^^ii»a^»Afi  aud  qoarrelsouie  passenger  should  not  be  perautted  to  rids 

with  other  passengers,  93. 
passengers,  against  whom  must  protect^  90. 
passengers,  acrest  of  by  servant  when  not  answerable  for,  100. 
pisoangiTiB^  assault  upon  by  servaAta,  liability  for»  9fi,  9tf,  99,  lOfli 
paaaengera,  assauU  upon  when  not  liable  fox^  96. 
passengers,  saoe  to  be  ozoroiaed  in  gnardiag  aod  maintaining  ocdot 

aiMiig,.9a 
passengers,  carrying  past  thair  itatioos,  80. 
paaaengers,  causing  assault  upon  tkomaelrea  I9  thoif  impropor  ooadneli 

101. 
ynyr^  datios  to,  90. 
passengers,  duties  to  protect,  English  decisions  ooacemini^  9IL 
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R4XLWAT  OoKFOBATioirai  pHMiig«T%  doty  of  to  proUol  tram 
InMolt,  90. 
patseniier*,  doty  of  to  proride  mouu  of  protecting,  91,  9L 
pMiengen,  ejecting  with  nodae  foroab  liability  far,  99» 
paaeeugen,  female,  duty  of  to  protect^  101. 
poBsengen,  female,  immodeot  ooadnet  of  eerraati  towaid%  lOl* 
pftMengen,  liability  for  negleot  of  dntieo  to,  90l 
paweogeit,  liability  of  for  not  protecting;  92. 
paasengen,  mob,  liability  to  passenger  injarad  by,  98^  9C 
pawuugere  of  inferior  race,  duty  to  protect,  95. 
paeaengers  riding  in  tecond-olae^  oar,  daty  to  protect,  9& 
paasengers,  ticket,  dnty  of  to  enrrender,  53L 
■enranta  and  employees,  liability  for  assaults  by  npon  passangon 
sonrants  and  employees,  wanton  assault  by,  when  not  Uablo  for,  98^  ML 
waters,  restraining  flow  of,  liability  for,  178. 
Rafe,  indictment  for,  when  mu«^  allege  age  of  proseontrlz  or  Imt  waot  al 

consent,  692. 
Rkal  Estate,  liability  of  owner  for  injuries  raoaiTed  1^  parsoas  who 
mere  licensees,  468-472. 
licensees  entering  npon,  assuma  all  liaka  arising  from  dangarou 

tion,  468-47Z 
licensees  npon,  liability  of  owner  to  for  injuries  roeoiTed  from 

condition  of  property,  869. 
trespassers  npon,  when  may  recorer  for  injuriaa  racaiTod,  470-479L 
RiLEAaa,  avoiding,  on  the  ground  that  parties  azaeuting  did  not 

instrument,  385-387. 
RncAiKDBRMBN  AND  RiVBBSiONBBa,  oompulsory  partition  of  astatea  at^  77S- 

782. 
RoBBXBT,  indictment  for,  suffidenoy  of,  686. 

Saum,  for  illegal  purposes,  oases  holding  Tendor  to  baTO  parUsipalad  ii^ 

455. 
for  illegal  purposes,  soliciting  for,  454,  465. 
for  illegal  purposes,  in  which  the  Tcndor  partidpatad,  nakat  llw  Mli 

▼Old,  454. 
for  illegal  purposes,  participation  in  by  vendor,  45S. 
for  the  purpose  of  illegally  reselling  in  the  same  states  4S9L 
for  the  purpose  of  illegally  reselling,  knowladga  by  tha  TOttior  ai  tin 

intent  of  the  purchaser,  452. 
for  the  purpose  of  illegally  reselling,  knowledge  of  tiia  intent  ai  iStm 

purchaser,  when  vendor  presumed  to  have  participated  in,  40. 
having  in  view  the  violation  of  the  laws  of  another  stata  or  oomliy^ 

451. 
Invalid  where  made,  will  not  be  enforced  elsewhere,  450. 
knowledge  of  illegal  purpose,  effect  of  upon  vendor,  451* 
means  of  knowledge  being  equally  open  to  vendee  and  vaadar,  fkf^ 

former  must  exercise  reasonable  diligence,  884. 
of  articles  to  be  unlawfully  resold  in  another  state,  468. 
of  property  to  be  smuggled  into  another  state  or  oountrja  451« 
of  property  to  be  used  by  public  enemy,  453. 
of  property  to  be  used  in  a  gambling-house^  45SL 
of  property  to  be  used  in  a  house  of  prostitution,  40. 
vendor,  when  deemed  to  have  participated  la  nalawfol  fvifin  if  fkfi 

purchaser,  452-454. 
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lAiaik  witii  %  Tltfw  of  the  properkj  being  reeold  in  Tlolntien  el  ttie  levi 

ef  enether  state,  464,  466. 
BmmmOt  ▼eeeeK  V^  ownen  of,  powers  and  rights  ol^  11& 
fiPBomo  Peeidbii4H01^  of  nni-latenl  eontraots,  073b 
SxATinm^  adopted  from  another  state  or  oonutry,  eonstroetioa  o^  ML 
SrATUTt  ov  LnoTATiORa,  pledgee,  when,  not  affeoted  by,  71d. 
BnMxn,  ooQTeyanoe  of  property  as  bounded  npon,  estops  granter  from  ^^^V 

ing  exUtenoe  of,  441. 
Snucn  Railwats^  dnty  of  to  passengers  s«  the  streets,  6Mii 

Tw«nBBAM»,  prodaotion  of  as  eridenet^  wlion  will  be  oompeQed,  6481 
XnuoBA^H  OoRTORATioBi^  stipnUtions  limiting  liability  ler 

798. 
Tnoyn  by  mortgagee  of  ehattels,  488. 

for  timbsr  ont  en  land,  when  malntafnable  by  ene  oot  sf 
488. 

for  ore  mined  en  plalntiflT's  land,  484 
TsctTS,  ehange  in  form  of  tmst  fnnd  or  pitiyerty  doss  asl  ihm%  II  «l  lli 
true  character,  ISSw 

fnnds,  deposit  of,  in  bank  with  other  moneys,  199. 

funds,  sarmarks  ars  no  longer  essential  to  establish  Idsnlilj  olf  Itt 

funds,  identification  of,  1227. 

fnnds^  identity  substantially  suflloient,  128. 

fnnds^  mingling  with  funds  of  a  copartnership,  199. 

funds  sr  property,  confusing  or  mingling  with  other  prspsrty«  Mi^ 
198L 

funds,  right  of  eetfiri  qm  irtui  to  pursue  and  recorer,  198. 

funds  whioh  can  no  longer  be  identified,  127. 

intermingling  of  trust  funds  and  property,  126,  128,  129. 

proceeds  of  tmst  coming  into  the  hands  of  a  stranger,  126L 

proceeds  of  trust  property  remain  impoeed  with  the  trus^  198. 

▼miMB  AJn  ▼■*]>■■,  resale  by  Tender  to  collect  purchass  prios^  788L 

Wills,  issuer  who  included  in,  736. 

WniriBSBS,  books  and  papers,  when  not  required  to  produas^  648  848L 

priTilege  cl  exemption  from  service  of  process,  776. 

when  not  required  to  furnish  eridenss  agalnsi  thssaselTss  to 
prosseutioos,  918^  644. 
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ABANDONMENT. 
8m  Mabbia«b  AMD  Divaso^  iL 

ABATEMENT. 
Sea  ytaviaaAh  CoRPOAATiom^  18»  17. 

ACGEPTANCK 
Sea  Bahkb,  1}  Ghkkb;  Nbootiablb  IvBTmu]iE«T%  IL 

ACCESS  ARISa 

I.  CoHvrnuor  vo  Kmmt  Aer wr—  Comioir  Danov  VaoaiABT  to  Oovan* 

yinn  —  Whan  ooa  of  two  paraons  raaiatiog  »rraat  ahoola  tm  offlaar  ta  the 
praaanoa  of  tha  other,  the  Utter  will  not  be  liaUa  for  thaahootinft,  in  the 
abaanae  of  a  oommoo  daaigp  batwaan  thara  to  raaiat  arreat,  although  tha 
part  J  not  afaooting  may  have  aa  intent  to  resiat  arraat  without  raferanoa 
to  tha  intent  of  tha  other  party.  WhHe  r.  Peopie,  196. 
&  CoHflrauer  «o  Rnuv  Aeri&t—  AnxKO  avd  ABarniw  bt  Siom  m 
Monorai  — >  When  one  of  two  persona  raetating  arreat  aida»  abeti,  ad« 
Tiaea,  or  enooaragee  the  other  bj  signa  or  BMtioaa  to  aaaanlt  the  arraat- 
ing  officer,  he  is  guilty  of  each  assault  the  aame  aa  if  made  by  him  par- 
Bonally.     Wfiite  v.  Peapie,  100. 

H  COMSPIBAOT  WITH  InTKST  VD  ExLL  ^  COM MOW  DbSIOH  NbOBSSABT  TO  COV* 

■rrruTB.  —  The  mere  presence  of  a  party  at  an  aasanlt  with  intent  to 
kill  ia  not  sufficient  to  oonatitnta  him  a  principal,  nnleaa  there  ia  aoma- 
thing  in  hia  oondaot  ahowin^  a  oommon  deai^  to  anooarage,  incite,  or 
Ib  aome  manner  aid,  abet,  or  assist  the  aasanlt.  Aiding,  abetting,  or 
aaaiating  are  affirmative  in  their  charaetar.  It  is  not  sufficient  that  there 
ia  a  mere  negative  acquieioence,  not  in  any  way  made  known  to  tha 
principal  malefactor.     White  v.  People,  190. 

ACCOUNT-BOOKS. 
See  Banks,  4;  Evidbnob,  6,  12. 

ACQUIESCENCE, 
•       See  Aoobssaribs,  3;  Equitt,  1« 

ACTIONa 

Rblbabb  A8  Dbfbitsb  to  A(7noir.  —  Unlesa  impeached  for  frand  or  dnreaa, 
or  trararsed  as  not  genuine,  a  release  under  seal  is  a  defense  to  an  ac- 
tion, and  the  plaintiff  will  not  be  heard  to  allege  or  allowed  to  prove 
that  It  was  without  sufficient  consideration,  or  that  the  amount  paiJ  was, 
fai  reality,  not  all  that  was  due.     Spitze  ▼.  BalHmort  etc  IL  B,  Co.,  378. 

8aa  COHTRACTS,  I;  Ejecttsiint;  Evidence,  13;  JuDaMCNTS,  17,  21;  J(7RIB> 
x>icrioN,  1;  Limitations  of  AcrxoNs;  Neoliobncb,  G. 
AK.  9t.  Bar^  Vol.  XXXn.  -66       918 
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ADMissiomL 

Baa  EriDXirci;  IL 

ADTSR8B  POSSBSSIOK. 

tomamum  m  Lavd  uf  to  Boundabt  Limb,  Adtbbi^  WHnr.^WhiB  « 
panoB  takat  and  holds  poasassioa  of  Uad  np  to  a  faiioa»  vndar  aUim  af 
ownarahip,  hia  poaaaaaion  will  ba  adraraa,  althoa^  ho  may  balioro  tha 
fence  to  be  oo  iha  trua  Una,  when  in  &Mft  it  la  iio4  on  iho  trma  Una. 
Baitmer  r.  Baker,  60d.  

AFFiDAvrra 

Saa  JoDoiUNTfl^  16;  Tbial^  IOl 

AFFREIOHTMENT. 
Saa  Shifpiko,  7»  S» 

AGENOY. 

Aanrli  Kjiovlbdos.  «  Tha  rnla  that  tha  knowladga  af  an  aganl^  in  aidar 
to  affect  hia  principal  with  notice,  moat  ba  aoqoirad  hj  him  during  hia 
agency  and  in  tha  conraa  of  tha  aama  tranaaotion  from  which  tha  pria* 
eipal'a  righta  and  liabilitiat  ariaa^  haa  no  applioaticn  to  a  caaa  wharo  it  ia 
dear  that  tha  information  obtained  by  tha  agent  in  a  fonnar  traaaaefeioQ 
waa  so  praoiaa  and  definite  that  it  maat  hare  been  preaant  to  hia  mind 
while  engaged  in  the  aeoond  transaction,  and  the  agent  waa  at  liberty  ta 
aommnnicate  snch  information  to  his  prinoipaL   8nifd$r  r.  Partridget  1 301 

9m  OoBfmunoMa,  1,  21,  22;  IrnvsLAvcm,  9-11,  18;  JtnMnaara,  15;  Jvax^ 
Pionoir,  5;  Mastbe  and  SuTAirr,  8;  NaoanABUi  lamtumn^  Ifl^ 
111  Balmm,  h  SHippiHOk  L 

AIDING  AND  ABBTTINa 
See  AooiaaABmL  %  iL 

AUBNATIOK. 
8aa  DBSDi»  5;  MvNicnrAL  OoRroBinoira,  2-4b 

AMENDMENT. 

See  JODOMBNTi^  lii 

ANIMALa 
L  KiLLina  AM  Dbbabbd  WHIR  NOT  DisBASBD  UT  Faot.  — ^In  BB  aotfan  af 
traapam  for  breaking  plaintiff's  doee  and  killing  his  horses  and  deatroy* 
ing  his  hameas,  a  special  plea  by  the  defendants  that  it  oame  ta  the 
knowledge  of  snch  of  them  as  were  the  board  of  lira-stock  commit 
sioners  of  the  state  of  Illinois,  that  there  was  reasonable  groand  for  be- 
lief that  the  horses  of  the  plaintiff  kept  in  his  dose,  were  diseased  with 
a  dangerous  contagions,  and  infections  disease  called  "glanders,"  and 
that  they,  as  snch  board,  caased  an  examination  and  inycstigation  to  be 
made,  and  npon  snch  examination  and  investigation  foond  and  decided 
three  of  the  horses  to  be  diseased  and  disordered  with  said  disease^  and 
one  of  the  horsea  to  hare  been  ezpoaed  to  infection  from  each  ilianasn 
and  the  harness  to  be  poisoned  with  each  infection,  and  ovdarad  aad  di- 
rected the  other  defendants  to  slaughter  and  kill  said  honaa^  alew»  ia  had 
on  damnrrer.    It  is  the  fact  that  domestie  animals  ara  aetoiiDlj 
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with  ooategiom  and  infeetioiu  di«6M6iy  or  haT>be«HKpimd  to  InloelioB 
therefrom,  that  gireo  to  the  lire-etook  oommWonen  the  power  to 
iUnghter  inch  animale,  and  imleae  aooh  faot  exiata  the  ahtnghter  thereof 
ia  without  authority  of  law;  and  ia  no  Jnatifioation  for  anoh  elanghter 
that  the  oommiBsionera  acted  in  good  faiths  that  they  were  reaacioaUe 
grouuda  for  the  belief  that  aome  of  the  horse  ilaaghtared  were  diseaeed 
with  glandera  and  that  othera  of  them  had  been  ezpoaed  to  that  oon« 
tagion,  and  that  they  made  an  honeat  and  oareful  inreatigatioay  to  the 
beat  of  their  ability,  and,  aa  a  reault  thereof  decided  and  detennined 
that  eome  of  laid  horsea  were  to  diaeaaed  and  that  othen  of  them  had 
been  so  exposed.    Ptarmm  r.  ^eAr,  118. 

t.  Valuably  Doa,  Killino'ov.  hot  JcrsrimD^  WHur.— The  law  doea  boI 
justify  one  in  killing  his  neighbor's  ralnable  dog  beoanae  the  animal  haa 
left  tracka  on  hia  freahly  painted  poroh,  haa  been  found  on  one  oooasioa 
in  his  henhouse,  and  haa  eome  around  hia  houae  at  nighty  ohaaed  oati 
into  (he  trees,  and  barked.    Bowen  ▼.  Hcren,  613. 

8.  Value  of  Doo,  Tbstimoivt  ADMissivLa  to  Pbotb.  — In  aa  aetloii  toro* 
cover  damagee  for  the  killing  of  a  ahepherd  dog,  ebiefly  ralnable  for  hia 
ability  to  herd  cattle  and  horses,  farmers  who  know  the  eharaoteriatiM 
and  qualities  of  the  dog,  and  the  ralue  of  such  an  animal  to  a  farmer 
who  keepa  atock,  may  testify  aa  to  his  value.    Botoen  r.  fforent  513L 

8ae  Damaoi%  S;  Ktzdbmoi»  7;  Exboutiozi,  9;  Railroaimi  81;  SrATum^  8l 

WlTSlSSBfl,  Sl 

ANIMUa 
See  HoiaoiDB,  i, 

APPEAL. 

1.  FoBM  ov  Amiommcnt  of  Brrob.  —  An  assignment  of  error  on  the  pari 
of  the  trial  court  in  exdnding  evidence  of  a  material  faot  need  not  name 
the  witneeaea  nor  the  questions  asked  them.  It  is  sufficient  if  it  speoifiea 
the  fact  and  statea  wherein  the  oonrt  erred.  CTnion  BuUdmg  Aifn  v. 
Rodtfcrd  Im,  Co.,  323. 

fL  Afpkllisb  oak  not  Assign  Bbrors.  —  On  ah  Appeal  from  a  judgment 
the  amount  thereof  will  not  be  reviewed  or  altered  at  the  requeet  of 
the  appellecb    Schlawig  v.  De  PeyiUr,  808. 

t.  AflBioNinNT  OF  BttBOR,  WHIN  Waitkd. — An  objection  that  no  assign* 
ment  of  errors  has  been  made  and  filed  on  appeid,  not  raised  until  after 
argument  in  the  appellate  court,  and  then  without  notice  to  the  opposing 
ooonsel,  comes  too  late  and  muat  be  deemed  to  have  been  waived* 
SmUk  V.  HiU,  829. 

4.  BnDxvaa,  Adiobsicv  of,  hot  Prwudioial^  whin.  —  Where  the  declara- 
tion in  an  action  for  negligence  elaims  damages  for  an  injury  to  the 
plaintiff'a  leg,  it  ia  not  prejudicial  error  for  the  court  to  permit  the 
plaintiff  to  be  asked  if  there  ia  anything  on  his  hip  which  indicates  the 
foroe  of  the  blow,  when,  upon  objection  being  raised,  his  counsel  statee 
that  the  teatimony  is  ofiered  to  show  the  force  of  the  blow,  and  that  he 
wants  the  oonrt  to  instruct  the  jury  that  they  cannot  give  any  damagee 
for  an  injury  to  the  hip.     PcXmer  v.  Michigan  etc  R,  R,  Co.,  507. 

%,   BtIDSNCI  THAT  CaSB  IS  BSINO  PROSBOUTBD  ON  PBRCRirrAaS  NOT  ADMISMI* 

RLB.  — It  Is  not  error  for  the  trial  court  to  exclude  testimony  to  show 
whether  or  not  the  plaintiff's  attoraey  in  an  action  for  negligence  has 
taken  the  case  to  prosecute  on  a  percentage,  and  whether  or  not  be  is 
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Obi,  fi07. 

fHni  MTtMTirAJioM  —  HiMn.im   Bbbob.  —  An   improptr 
of  a  paiMA  ftoouMd  of  oriina,  icon  which  bo  pnjo- 
4ioo  or  harm  ooald  poniblj  roMiIt^  is  not  roFoniblo  moat.    Siait  ▼• 

f.  Jjmr  TmujL — iHFBOtSft  SmABXii  ov  OommMt»  kit  QacMnro  iob  Ri- 
▼xuAii^  wimr.  —  Impffopor  remarki  mad*  by  tho  tteto't  attomay  in  his 
alosittg  addrsBs  in  a  erisdasi  trial  oaimot  injure  tha  dsfsadant^  and  an 
not,  th«efQi%  groaad  lor  lavscsal  of  tho  jadgmant^  whars^  upon  the 
defendant's  objecting  to  sndi  reouurfca,  tha  ooort  directs  tha  eonnasl  ts 
aoafiaa  his  remarks  tatharsoord,  and  chaiigss  tha  Jnry  that  it  iatbsir 
dnty  ta  giva  aa  coasiduialiun  whatsvar  to  soch  raaiarks  and  that  the 
la  ara  withdrawn  from  them  as  not  being  proper  for  thair  oonsidaia* 
it  is  tha  daty  «l  tha  trial  judge  to  eee  that  the  line  of  sr^ 
gnment  is  kept  within  leaaouabla  boaads,  and  not  to  allow  tha  defandsat 
ta  ha  aoarieted  or  prejndieed  oo  aoooaat  ol  resl  or  imagiaary  orimea  for 
which  he  is  not  apoa  trial,  at  the  saaLS  time  anreaionabia  rsstricticBS 
arast  not  be  placed  apoa  a  legitimata  presentation  ci  tha  STidanae^  and 
aomment  apoa  testimony  and  tha  statement  of  fair  infsranodb  from 
proTsa  facte  ccbm  within  tha  prorinoa  of  a  just  and  lawful  proMcntioni 
Pabmer  ▼.  People^  146. 

8.  GovpLiomro  InarBUonoNs,  Rbvkrsiblb  Ebrob  to  Gitb.  ^It  Is  lavsisl- 

ble  error  to  give  conflicting  instructions,  no  matter  at  whose  instsnce 
they  are  given.    Bluedorn  v.  ifimovri  Pac  Fty  (%».,  Blfi. 

9.  Dismissal  of  Apfbal.  —The  appellate  court  will  not  of  its  own  motion 

dismiu  an  appeal  for  failure  to  file  an  assignment  of  wtv^  whan  the 
record  contains  but  a  single  question.    8ndOi  r,  HiU^  829L 

flaa  FoROBRT,  8;  Jodomuit^  14;  Lboislatubb;  LufiTATioin  Of  AononL  1| 
MoBTOAOBfl,  8;  NgiBAjiGB,  1;  Plbaoibo,  2;  4;  Railboaim^  8Ss  Ban^  4| 

XUAL»  L 

APPfiARAKCB. 
See  JuBiSDiOTiozr,  4 

APPOIHTIiBNX 
See  OvncEBi,  L 

APPURTENANGSaL 
See  Ybbtdob  ahd  Pvboiiabb%  % 

ARREST. 
See  HomoiDB,  1-^;  Rbwaba 

ASSAULT. 

See  A00B38ARIB9^  8;  8. 

ASSIGNMENT. 
See  OoBFOBATioBa,  6,  16,  23;  Dkeds,  5;  Husbahd  avd  Wlfi^  ^  9%  iBsnu 

AlICB,  6,  8. 

ASSIGNMENT  OF  ERROR. 
So?  Appeal,  1-3,  9;  Plbadino,  9L 
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ASSOdATIOlTS. 

8m  OoSPOBATIOVa,  1«  & 

ASSUMPTION  07  BISK& 

ATTAOflMSNX. 

L  l9  A  Srjffvm  Riqumas  nn  Jjktt  ot  am  ATeAommn  vmm  Bsai.  B»- 

Tjm  to  be  IndorMd  upoa  tlM  writ,  ctslaiig  m  sMriy  M  mf  Im,  the 
quantity  and  location  thereof,  a  le^y  npon  fizturea  whioh  ara  a  part 
ef  the  really,  wit  lellowad  by  OTieh  ladariwBat,  fa  wiiL    MtFiatUm  ib 

t.  FtXTVRV  —  Unattaohvd  Maohiubbt. — Sfika  maehiiM%  waigUqg  two 
and  a  half  tooie,  inteadad  to  bo  flaoed  aad  parnuMantty  vaad  in  a  rolling 
vrin,  OHO  of  wbibh  waa  on  tbo  oara  by  tbo  aide  of  tbe  mill  aad  tba  other 
fmloadod,  the  foondatraiB  of  both  being  all  proparad  in  tbe  mill*  are  parts 
of  the  realty,  aad  oaanot  be  leried  opoa  aad  eold  aa  pacaoaal  property. 
If  80  leried  TDrpoaaad  sold,  tbe  pvrohaear  aaqafaaa  ao  title  tbentow    M^ 

SeoSaimBC^  €» 

ATTORNEY  AND  GUENT. 

L  Ihpobicatiom  Aoquibbd  During  Emplotmutt  oankot  bi  Uskd  bt  At> 
TORNBT. — The  relation  of  attorney  aad  elient  ia  baaod  and  founded 
npon  troat  and  eonfidence,  and  information  aoquired  ooncerning  the 
sabject-matter  of  the  employment  whilst  the  relation  eziata  cannot  be 
thereafter  naed  by  the  attorney  agaioat  the  client.    Eoff  ▼.  Irvine,  609. 

Si  Attobnkt  Purghasiko  Ootstandino  Titlb  to  Clibnt's  Land  Holds  am 
Trustbb.  — -  An  attorney  who  haa  been  oonsulted  about  a  title  to  land 
will  not  be  permitted  to  porohaae  an  outataading  one,  and  then  set  it 
up  in  opposition  to  his  client;  and  if  be  does  purchase  such  ontatanding 
title  he  holds  it  in  trust  for  his  client,  if  tAte  latter  eeea  fit  to  ebdm  the 
benefit  of  tbe  pivohase;  nor  does  it  make  any  differeaee  that  the  attor- 
ney haa  withdrawn  from  his  dienfs  employment  befoie  be  ankes  the 
pnrcbase.    Sqfw,  Irvine^  009. 

See  CoBPOiiATioMa^  22;  JtjDQiaaTB^  tSL 

BALLOTS. 
SeeEuMrnoML 

BANKEUFTOT. 
flee  (noLi 


fiANIB. 

!•  AfKXDTAiTcs  OF  Chbok  Makbs  Baitk  Debtob  tfW  DSFOBimtf 

When  a  dieck  Is  offered  aa  a  deposit  to  the  bank  on  wbieh  H  fa 
drawn,  and  fa  received  aa  sach,  the  cheek  being  genuine,  in  the  ab» 
senoe  of  fraud,  the  bank  becomea  the  debtor  of  the  depoaitor,  the  title 
to  the  deposit  paases  to  the  bank,  and  the  transaction  fa  oonelnsive  aad 
executed  between  the  parties,  and  this  whether  the  books  of  the  bank 
•re  oorreotly  kept  or  not.    Americmm  efe.  NaL  Bank  t»  Qr^ggt  17L 
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ADMlssiomL 

Baa  Etidxhci;  1L 

ADTSR8B  P0S8BSSI0K. 

FoMiMUMl  m  Lavd  uf  to  Bovndabt  Limb,  Adtbu^  whbv.^W1i«i  a 
panoB  Ukm  and  holds  poneMioa  of  Uad  up  to  a  fonoa,  imdor  alaim  of 
ownership,  hit  poaaaasion  will  be  adrersa,  although  ha  ma/  baliora  ilia 
fenoa  to  be  on  the  trua  Una,  when  in  &Mft  it  la  iio4  on  ftha  tmo  Una. 
BaUner  t.  Baker,  60d. 

AFFiDAvrra 

flaa  JuDQMum^  15;  Tbial^  IOl 

AFFREIGHTMENT. 
Saa  Smppiiro,  7,  $• 

AGEKOY. 

Aanrli  Sjiovlbdos.  «  The  rule  that  the  knowledge  of  an  agant^  In  oadar 
to  affect  hia  principal  with  notice,  must  be  aoquirad  hj  him  dmiiig  his 
agancj  and  in  the  couraa  of  tha  aama  transaction  from  which  tho  pria* 
eipal's  rights  and  liabiUtiat  arias^  has  no  appUcatioa  to  a  case  where  it  is 
dear  that  the  information  obtained  by  the  agent  In  a  fonner  tranaaetioa 
was  so  preoiae  and  definite  that  it  must  have  been  praaent  to  hia  mind 
while  engaged  in  tha  aacond  transaction,  and  tha  agent  was  at  Uborty  to 
aommunicate  such  information  to  his  prindpaL   Snifder  t.  Partridge,  130L 

8aa  OoBFORATiom,  1,  21,  22;  Insubanos,  9-11,  18;  Jvdohbhts,  15;  Jvbji* 
pionov,  5;  Mastbb  and  Sbbtabt,  8;  NioonASLi  iBsmncBim^  10^ 
111  fiAUHb  h  8hippiho»  L 

AIDING  AND  ABETTINa 
Saa  AooBasABiBBL  %  % 

ALIENATION. 
See  DBBDi»  5;  Mvnioipal  OoBroBAnom,  2-1 

AMENDMENT. 
See  JaDGMBNTi^  14 

ANIMALa 

L  KiLLina  AM  DisBABBD  wHBif  NOT  Di8BA3BD  UT  Faot.  — ^lu  an  aatioQ  of 
treapsM  for  breaking  plaintiff's  close  and  kilUng  his  horses  and  destroj* 
ing  his  harness,  a  special  plea  by  the  defendants  that  it  came  to  the 
knowledge  of  such  of  them  as  were  the  board  of  lrre*stock  commia> 
sioners  of  the  state  of  IlUnois,  that  there  was  reasonable  gronnd  for  be- 
Uef  that  the  horses  of  the  plaintifl^  kept  in  his  dose,  were  diseased  with 
adangeroui^  oontagioni^  and  infections  disease  oaUed  "glanders,"  and 
that  thejr,  as  such  board,  caused  an  examination  and  iuFestigation  to  be 
made,  and  upon  such  examination  and  investigation  found  and  decided 
three  of  the  horses  to  be  diseased  and  disordered  with  said  disease^  and 
one  of  the  horses  to  have  been  exposed  to  infection  from  such  disease^ 
and  the  harness  to  be  poisoned  with  snob  infection,  and  ordered  aad  di- 
rected the  other  defendants  to  slaughter  and  kiU  said  horses^  aia.  Is  bad 
on  demurrer.    It  is  the  fact  that  domestic  animala  are  aetoiiDlj  itriekaB 
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with  ooategiom  and  iBfeettmu  di»6M6i,  or  hxw  bem  wpuwd  to  Inloelion 
tbenfrom,  thai  giTM  to  tho  liro-atook  oommfanoBon  tho  powor  to 
■langhtor  inch  animala,  and  imlaaa  aooh  faet  oxiata  tho  alaaghtor  thoraol 
ia  withoat  aathority  of  law;  and  hi  no  Joatifioation  for  aaoh  ilanghtor 
that  tho  oommiaaionera  aotod  in  good  faith^  that  th^y  waro  reaauiablo 
gronuda  for  the  belief  that  eomo  of  the  horse  elanghtared  were  disoaaed 
with  glandera  and  that  othara  of  them  had  boon  ozpoaed  to  that  oon« 
tagion,  and  that  they  made  aa  honeat  and  oarefnl  inroatigatioay  to  tho 
beat  of  their  ability,  and,  aa  a  reanlt  thereof  deoided  and  determined 
■  that  Bome  of  aaid  honea  were  ao  diaeaaed  and  that  otheia  of  them  had 
been  so  ezpoeed.    Pearson  r.  Zehr,  IIS. 

t.  Valuablv  Dog,  Kilumo'of.  hot  JnannsDb  WHnr«— The  law  doea  not 
Justify  one  in  killing  his  neighbor*a  ralnablo  dog  beoanao  the  animal  haa 
left  tracks  on  hia  freahly  painted  poroh,  haa  been  found  on  one  oooaeioa 
in  hia  henhouse,  and  haa  oome  around  his  houae  at  nighty  ohaaed  oati 
into  the  trees,  and  barked.    Bowen  ▼•  Hcrtn,  513. 

t.  Talub  of  Doo,  TaanMONT  ADHissniui  to  Pbotb.  — la  aa  aetioa  ftora- 
cover  damagee  for  the  killing  of  a  ahepherd  dog,  ebiefly  Taluable  far  hli 
ability  to  herd  cattle  and  horses,  farmers  who  know  the  eharaotoriatloa 
and  qualities  of  the  dog,  and  the  ralae  of  suoh  an  animal  to  a  fannsr 
who  keepa  atock,  may  testify  aa  to  his  value.    Bowen  t.  Hartn^  513L 

860  Damaoi%  S;  BtzdbmoIi  7;  Exioutiozi,  9;  Rulboam,  81;  SrATum^  Si 

WiTKlSaBS,  Sl 

ANIMUa 
See  Hoiauroi,  4 

APPEAL. 

1*  FoBM  OF  AanomiciiT  of  Brrob.  —  An  assignment  of  error  on  the  part 
of  the  trial  court  in  excluding  evidence  of  a  material  fact  need  not  name 
the  witneeaea  nor  tho  questions  asked  them.  It  is  sufficient  if  it  speoifiea 
the  faet  and  statea  wherein  the  court  erred.  Unkm  Building  Anfn  v« 
Rod^crd  Im,  Co,,  323. 

&  AprxLLsn  oak  not  Assign  Bbrors.  —  On  ah  Afpeal  from  a  judgment 
the  amount  thereof  will  not  be  reviewed  or  altered  at  the  roqneet  of 
the  appellecb    Sehlawig  r.  De  Peytier,  808. 

t.  AflsioNiniiT  OF  BuBOR,  WHBN  Waitbd.  —  An  objection  that  no  assign* 
ment  of  errors  has  been  made  and  filed  on  appeal,  not  raised  until  after 
argument  in  the  appellate  court,  and  then  without  notice  to  the  opposing 
oonnsel,  oomes  too  late  and  muat  be  deemed  to  have  been  waived* 
BmUk  V.  Hitt,  829. 

4.  BnDBNOB,  Apotbsiom  of,  vot  PbbjvdioiaIi^  WHBN.  —  Where  the  declara- 
tion ia  aa  action  for  negligence  olaims  damagea  for  an  injury  to  the 
plainttff'a  leg,  it  ia  not  prejudicial  error  for  the  court  to  permit  the 
plaintiff  to  be  asked  if  there  ia  anything  on  his  hip  which  indicates  tho 
foroe  of  the  blow,  when,  upon  objection  being  raised,  his  oonnsel  statea 
that  the  teatimony  is  ofibred  to  show  the  force  of  the  blow,  and  that  ho 
wanta  the  court  to  instruct  the  jury  that  they  cannot  give  any  damagea 
fw  an  injury  to  the  hip.     Palmer  v.  Michigan  etc,  R,  R,  Co.,  507. 

Iw    BtIDBNCB  THAT  CaSB  IS  BKINO  PROSBCUTBD  ON  PbrCRNTAOB  NOT  ADMIMI« 

BUL  --It  is  not  error  for  the  trial  court  to  exclude  testimony  to  show 
whether  or  not  the  plaintiff's  attorney  in  an  action  for  aegligenee  haa 
taken  the  oaae  to  proeeoute  on  a  percentage,  and  whether  or  not  ho  ia 
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bflvtag  tte  MpmM  €f  th*  Uti0i*uM.    Pmbmttw.  MUdgim  ete.  E.  B. 

JOUMUtATiom  —  HiMn.im   Bbbob.  ^  An   impropor 

of  a  paiMA  ftoouMd  of  erimtt,  icon  which  no  prejac 

tmkd  poniblj  rsMiIt^  ia  not  MFoniblo  moKm    SiatB  ▼• 

f.    JOBT  TkaL— iHFBOtSft  SlMABXll  OV  OOVHUL  KIT  GaOUBB  lOB  Rl- 

▼suAii^  WBm*  ^Improper  remarki  mado  by  tho  ataU's  ftttonay  in  hia 
aloamg  addraaa  m  a  eriaaiaal  trial  oaimot  injure  tho  dafaadanft^  aad  ara 
not,  thaffefQi%  gronnd  lor  fOTanal  of  tho  Jodgmant^  wherab  npon  tho 
defendant'a  objecting  to  andi  reouurka,  the  oourt  direeta  the  ooiiiiaal  to 
ooafioo  hia  ramorka  to  tho  record,  aad  chaiigea  tho  Jnty  that  it  io  tii^ 
dntj  to  givo  no  oooaiduialiun  whatever  to  aoch  foaaarka  and  that  tho 
le  aro  withdrawn  from  thaai  aa  not  being  proper  for  th«r  ooaaidara* 
it  ia  tho  daty  oi  tho  trial  judge  to  aee  that  the  lino  of  ar- 
gument is  kept  within  laaoouablo  boaads,  aad  not  to  allow  tho  defandaat 
to  he  oonrieted  or  prejadieed  oq  aoooaat  ol  real  or  imagiaary  orimeo  for 
which  he  ia  not  a  poo  trial,  at  the  aaaLa  time  anreaaonablo  reatrictiona 
araat  not  be  phMod  upon  a  l^ittmate  preaentation  of  tho  oTidonoab  and 
ooament  apon.  teatimoDy  aad  tho  afeatement  of  fair  infereaodb  from 
proven  facto  coom  within  tho  proTiaoo  of  a  juat  and  lawful  proMcntion. 
Paimer  ▼.  People^  146. 

8.  GovFLioniro  iNSTRUonoNs,  Rbvkrsiblb  Ebroe  to  Gm  — It  la  ravorai- 

ble  error  to  give  conflicting  instructiona,  no  matter  at  whcaa  inatanca 
they  are  given.     Bluedorn  v.  MmotMri  Pac  JTjf  Ch,,  Blfi. 

9.  Dismissal  of  Appbal.  —  The  appellate  court  will  not  of  ito  own  motion 

diamisa  an  appeal  for  failure  to  file  an  aasignment  of  errors  when  the 
record  contains  but  a  single  question.    Smiih  v.  HiU^  829L 

8oa  FoROBRT,  8;  JoDOMXHTa.  14;  LaoisLATunB;  LiMiTAnoin  of  Aenon^  1| 
MoRTOAOBS,  8;  NgiaAjiGB»  1;  Plbaoiko,  2;  4|  Railroaim^  8Ss  Rafi^  4| 

XUAL»  L 

APPSARAKCB. 
See  JuRiSDioTioN,  ii 

APPOIHTMBNX 
See  Officxbs^  1. 

APPUETENANCBSL 
See  Ybbtdob  ahd  FvaoaABn^  % 

ARREST. 
Sea  HoMTOiDX,  1-A;  Rbwaba 

ASSAULT. 
See  Aoox38ARiR9^  8;  8. 

ASSIGNMENT. 

See  OoarOBAnoni  B,  18,  23;  Dkbds,  5;  Husbahd  avd  Wifi^  ^  8|  Ikbitb- 

ai«cb,  6,  8. 

ASSIGNMENT  OF  ERROR. 
See  Appeal,  1-3,  9;  Pleading,  9L 
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ASSOCIATI01T8. 
8m  Oosp^uunova,  1«  & 

ASSUMPTION  07  BISK& 

ATTAOflMSNX. 
L  l9  A  Srjffvm  Kmuiw  nn  Jjktt  ot  am  ATeAommn  vmm  Bjuii  B»- 

Tjm  to  be  iBdorMd  upoo  tlM  writ,  etstiBf  m  atariy  M  maj  hm,  the 
qnentity  end  location  thereof,  e  le^y  npon  fiztoret  wUah  era  a  part 
ef  the  realty,  titfellwred  fay  eneh  ladecieiBrt,  fa  raUL    MtFaddm  %, 

\7§  'tUOfVt  Wy  OVs»  * 

1.  P^xrvRV  —  UNATTftORVD  Maohiubbt. — Sfika  Hiaehina%  weigWaf  two 
■sd  a  half  teen,  intended  tobe  flaoed  and  permattantly  «Md  ina  rolling 
niH,  one  of  wMbh  wme  en  the  eare  by  the  eide  ol  tbe  mill  and  the  other 
noloaded,  the  feondatknn  of  both  beiof  all  pie|>ared  in  tbe  mill,  are  parte 
of  the  realty,  and  oannot  be  leried  npon  and  oold  ae  perMO^  property. 
If  ae  leried  iDrpoaaad  sold,  tbe  pmrohaeer  aeqafaas  ao  title  ihaiota    M^ 

See  SMiPfijifl^  4to 

ATTORNEY  AND  CLIENT, 

L  ImoBMATioir  Aoquirbd  Durinq  EMPLOTMurr  oakkot  bi  U8n>  sr  At> 
TOBNBT. — The  relation  of  attorney  and  elient  ia  baaed  and  founded 
npon  troat  and  eonfidenoe,  and  information  acquired  oonoerning  the 
anbject-matter  of  the  employment  whilat  the  relation  exiata  oannot  bo 
thereafter  naed  by  the  attorney  againat  tbe  client.    Eoff  ▼.  Irvine^  609. 

S.  AtTOBNKT  PUROHASmO  OOTSTANDINO  TiTLB  TO  ClISNT's  LaND  H0LD8  AM 

TRUflTRS.  —  An  attorney  who  baa  been  oonanlted  aboat  a  title  to  land 
will  not  be  permitted  to  porchaae  an  outstanding  one,  and  then  aet  it 
up  in  opposition  to  hia  client;  and  if  he  doea  purohaae  auoh  outatanding 
title  be  faolda  it  in  trust  for  hia  dieot,  if  tAte  latter  eeea  fit  to  ebdm  the 
benefit  of  tbe  pivohaae;  nor  doea  it  make  any  differenee  that  the  attor- 
oey  baa  withdrawn  from  his  dienf ■  employment  befoio  be  rnakae  the 
purdnao,    Sqfy.  Irvine^  009.  . 

See  CoBPORATioMa^  22;  JuDOXBrniy  2L 

BALLOTS. 
8ee£uK?nQHiL 

BANKEUPTOT. 
See  (noLi 


fiANIB. 

!•  AcKJDTAiTci  ow  Chsok  Makrs  Baitk  Drbtos  OV  DSFOBimtf 

When  a  dieck  is  offered  aa  a  deposit  to  tbe  bank  on  wbldi  H  fa 
drawn,  and  fa  received  aa  aach,  the  cheek  being  genuine,  in  the  ab« 
senoe  of  fraud,  tbe  bank  becomes  the  debtor  of  the  depoaitor,  the  title 
to  tbe  deposit  paaaea  to  the  bank,  and  the  tranaaction  fa  ooneluaive  and 
executed  between  the  partiea,  and  tbia  whether  the  hooka  of  tbe  bank 
•re  correctly  kept  or  not    if  merfaea  sfe.  NcU.  Bank  r.  Qreffg^  17L 
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2.  CiRTiiTOATioir  or  Criok,  whsh  RiLBAsn  DsAWBE.  — IS  adimwtr  In  M 
own  behalf  or  f or  hia  own  benefit  gete  hit  oheok  oertified  and  Iheo  dfllifb 
em  it  to  the  pnyee,  the  payer  it  not  disoharged,  but  if  the  pejeo  er  lioldar 
m  hie  own  behalf  gete  it  oertified  inatead  of  gettiag  it  paid»  tiioA  the 
drawer  ia  diacbarged.    Mlnoi  ▼.  Aim^  472. 

H  Bahv*8  Obuoateoit  to  Pat  Ghiok  DiFBimfl  oh  Aoioai.  Staib  ov  Dbaw* 
u't  AooouiiT.  — The  obligation  of  a  bank  to  paj  •  elieok  dmwa  wptm 
it»  or  iti  right  to  refnae  payment  thereof  dependa  npon  the  aetnal  atnle 
of  the  drawer'a  bank  aooonnt  at  the  time  of  ita  pteeentmen^  and  ael 
npon  what  the  bank  booka  may  then  ahow.  —  .^martan  «(&  NaL  Ami 
T.  Oregg^  171. 

ii  Ghsok,  What Amoukts TO PATmaTOV.— Where* bank reoaiTeaaeheok 
drawn  on  it,  atampa  it  aa  paid,  and  entara  tlie  amonnt  thereof  to  tlm 
oredit  of  the  holder  preeenting  i^  thia  nmoanta  to  a  payment  of  the 
oheok,  alihongh  the  bank  may  flail  to  ohaige  the  aooonnt  of  the  dmwer 
on  ita  booka  with  the  amonnt;  and  after  aneh  payment  the  bank  haa  no 
right  to  charge  baok  the  amonnt  of  the  oheok  to  tim  aooonnt  of  the  d^ 
pooitor  withoat  hia  eonaenl    ^mariofm  cfks.  JTaf.  Bmik  t.  Oregg,  171. 

1^  Damao  w  iOB  WBOKOFULXir  Bvuanio  to  Pat  OaaoK.  ^  Wlwn  a  baakar 

ref uaea  to  pay  the  oheok  of  a  peraon  engaged  in  trader  who  haa  aaA* 

eient  fnnda  on  depoait  for  that  pnrpoae,  he  ii  entitled  to  anbatantial  dam> 

agea  without  proof  of  malioe  or  apeoial  injury  to  the  depoaiior.     8duf* 

wtt  w.  Mkrmam,  192. 

See  Ohmxiu 

BASTARDY. 
See  HomatDife  1»  9;  8L 

BENSEIGIARIBS. 
8eeHaQuxR%2. 

BBQI7BSTS. 

L  WiLU  ^  OoMRftuonoH  OF  Charitablb  BiQunr  —  TmiiiiHiiiUM 
When  by  the  reaidnary  danae  of  a  will  oorering  peraonal  property  the 
teatator  direota  liia  tmateea  named  in  the  will  "  to  pay  ofer  the  whole 
reaidae  and  remainder  of  hia  meana  and  eatate  to  aome  Preabytarian  in- 
stitution in  Baltimore,  aa  they  may  determine^  foroharitableerreligiotta 
pnrpoaea,"  the  beqneat  ia  roid  for  indefiniteneea  aa  to  the  inatitntion  in- 
tended to  be  promoted  or  benefited  and  the  pnrpoeeo  to  whioh  the  fund  ii 
to  be  applied.    OambeU  r.  Trippe,  388. 

2L  Wiuji — Ohabitablx  BuQinsT  —  Whin  Laiuhl^  When  by  tiio  naidu- 
aryolanaeof  awiU  the  teatator  directa  hia  tmateae  named  in  the  will '^te 
pay  orer  the  reaidae  and  remainder  of  hia  meana  and  eatate  to  aome 
Preabytarian  inatitntion  in  Baltimore,  aa  they  may  detemdnib  fo^  ohari* 
table  or  religioua  pnrpoaea,"  the  power  of  aeleoting  a  benefioiary  giren  to 
the  tmateea  by  the  will  ia  one  limited  to  the  peraons  named.  Upon  their 
death  without  ezeroiaing  it^  it  deTolrea  upon  no  one  elaOi  The  beqneat 
thus  aought  to  be  made  then  lapaea,  and  the  testator's  next  of  kin  are 
eiaitied  to  zeoeiTO  it.    OambeU  w.  Trippe,  9SS. 

fleeWiua. 

BETS. 
SeeOAMDro. 
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BILLS  AND  NOTES. 
Am  Nxootiablb  Ikstbvmiitib. 

BILLS  OF  KXCHANOK. 
Bm  NwiOTiABLi  iNSTBnnHm^  IL 

BILLS  OP  LADlNa 
See  Nbgotiablb  iNSTRirmim,  IL 

BILLS  OP  8ALB. 
See  MoBTGAOBn,  2L 

BLASTING. 
Bm  NiauaiMO%  1(^18;  Railroaim^  %  H 

BONA  FIDB  PURCHASBR. 
Sea  MoRTQAaiSt  4;  TRunB,  % 

BONDa 
8m  JvDQumnB,  4,  S»  25;  Smmirc^  fl. 

BOOKa 
8m  Banks^  2-4;  CoNsnTunoNa,  8;  Byxonro^  8b  1& 

BOXJNDARIBS. 

!•  AMomva  OwifBu  mot  Boinn>  bt  Mictakbi  Lnri^  wanr.  — Whart 
bads  AN  diridad  by  a  fenoe  which  their  owners  tappoM  to  be  the  trae 
line^^'eMh  elaiining  oaly  to  the  trae  line  whereTer  that  maj  h%  th^ 
are  not  bound  by  the  rapposed  line  and  moat  oonform  to  tiio  traa  Una 
whoB  it  la  aaoertaiued.     BaUaer  ▼.  Baier^  60& 

%  BnaaoBt  Bropfei.  to  Dbnt  BzisTxiioa  of.  —  A  Ooktitahob  Of  Laid 
Dhobvaxid  ^  Bounded  ov  ▲  Strbr;  the  plan  of  whioh  ia  referred  to^ 
ifiwm  the  grantM  a  right  by  way  of  eatoppel  over  the  entire  length  of 
the  land  daaignated  m  a  street  if  it  belonga  to  the  grantor*  bat  doaa  nal 
Bhlignta  him  to  boild  and  maintain  a  atrMt  fit  for  travaL  DuHUm  ▼• 
MU^488. 

8m  Oo-TurAMor;  BQViTr»  8;  Btxdivo^  $• 

BRIDOBS. 

8m  \^ATlB00UB81ii 

BURDEN  OP  PROOF. 

•m  Oiwniw^  8-4|  Master  ahd  Sbrtamt,  8;  Nbootiabu  LmmuMRJii^ 

4  Railroads,  17;  RArl^  2. 

BY-LAW& 
8m  OomPORATioMs^  !•  2;  11,  19;  18;  20l 

OARBLBSSNESa 
Sm  Neoligxmoe,  14^  IS. 
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CARBlSEtS. 

L  Carhtsr  of  Ltyv-stook  vitdib  Spboial  OoirvftAor— InsuvfioiBirf  Bvi. 
DBNOB  TO  JusTiFT  RiooTBRT.  ~  Whan  liTo-itook  u  imwpcrtod  voder 
»  spaoiftl  oon tract  iimitiiig  the  oRnief^a  liabiltty»  aad  whtnin  th*  ownar 
imdartakM  to  go  with  aod  oaro  for  tho  otook  dttriag  tnuuportation,  ho 
oonnot  rooofer  aolely  opoa  ovidance  of  o  failure  to  dolirar;  but  ho  moat 
also  shovr  that  such  failora  waa  not  daa  to  hla  own  negligence,  bat  to  a 
breach  of  daty  on  the  part  of  the  aarrier.  Ttm  ffuuie  ete.  R*  B,  Ok  r. 
Sherwood,  239. 

%  OAnaiuior  Livb-vtook  unirbe  Stboial  Cohtraot— Bubdbh  ow  Proof.^ 
When  live-atock  ia  ahipped  ander  apeeiai  oootraot  limiting  the  carriar'a 
liability,  and  wherein  the  owner  nndertakea  to  go  with  and  eare  for  the 
atoek  during  transportation,  the  bnrden  of  proof  ia  on  him  to  ahow,  to 
the  first  instance,  that  the  injury  or  loss  oomplained  of  ia  not  attribn table 
to  a  faalnre  to  perform,  or  a  negligent  or  improper  performanoe  of  the 
Mta  which  ho  undertook  to  perform,  and  he  must  alao  ahow  that  the 
injury  waa  eaused  by  the  oarrier'a  breach  of  duty  under  the  contmotb 
Tern  Haute  eie.  R.  R.  Oo,  Sherwood,  m. 

SL  Oabaibb  of  Goods  vndbr  Spioial  Ck>NTaAOT — LuniLrrr — Bdrdbh  or 
Proof.  « When  a  carrier  haa  exdoaiTe  control  of  gooda  carried  under 
a  apecial  oontraet  limitiag  hia  liabiUty»  the  ehipper  may  make  out  hia 
eaae  by  proring  hia  contraot  and  the  non-deliFery  of  the  gooda.  The 
burden  of  proof  ia  then  upon  the  carrier  to  ahow  that  the  injury  or  loaa 
eomplatoed  of  iaattrtb«toble  to  one  of  the  oauaea  or  perila  against  which 
the  contraot  aeourea  immunity.     Terre  Haute  e<&  J2.  £.  Ool  T.  Sherwood^ 

4k  PowBR  TO  Limit  Liabiutt  bt  Spboial  Cohtbact  ^Bubdbv  of  Pboov. 
While  a  carrier  cannot  contract  for  exemptioa  from  Ua  own  fmai 
or  BCgligenoe^  he  may,  by  apecial  contract^  limit  hia  conmen-tow  Itabil* 
i^,  and  when  ao  limited  there  can  be  no  recorery  for  loea  or  injury 
canaed  by  one  of  the  perila  from  which  the  contraot  dbctiTely  eananpto 
him.  The  burden  of  proof  la  upon  him  to  eatoliliah  BBch  ezoaiptioB. 
Tern  HtuOe  R,  R,  Oo,  t.  SJierwood^  t3i. 

ii  DuTT  TO  Pbotbot  Pabsbhobbb. — A  common  carrier  ia  obfi^ed  to  froteot 
hu  paaaengera  from  violence  and  insult  from  whatofvr  aoaiua  aiiain^ 
While  ho  ia  not  regarded  aa  an  inaurer  of  hia  pieaaiigattfaata^  oifeinat 
ovary  poaaible  aouroe  of  danger,  yet  he  ia  bonnd  to  «ae  el  BMik  laaaun- 
able  preoautiona  aa  human  judgment  and  foreaight  an  oafMo  of»  to 
make  their  Jonmey  aafe  and  eomfurtableb  Be  aaoiat  not  only  protect 
Ua  paaaenger  againat  the  Tiolence  and  insnlta  of  atrangeta  and  co-pao- 
aengera,  but»  a  JbrUori,  againat  the  vtolence  and  inanlta  of  hla  owa 
aanranta.    itfeAmoiMf  de.  A  <S.  Cbw  ▼•  jyaiwan,  87. 

See  LioiaLATVBBi  lUiutOAsa^  4^  IL 

GASHDER. 
8ae  OMttOftATiMn^  Sit  J^VBMORi^  ISi 


CBRTIFICATB. 
BeeBAinca,  f;  Corpobatioii8,  11; 

CERTIflOATB  OP  DXPOSIT. 
flee  NBQonaBidB  iBsnwiOBTiiL  ^ 


ivDEx.  m 

ODAKdS  OF  VTmSBfL 

OHANGB  OP  VENUIL 

8m  Jdstios  of  tbb  Pxaio%  % 

0HARITIB8L 
SeaBsQuwn. 

GHARTBRBR. 
8m  SHiFraca,  ft,  7,  t. 

CHARTER  PARTY. 
8m  fimmHO,  7,  8. 

CHARTBRS. 
8m  OoRrominova^  8;  Mdmicipai.  CoEroftATKHi^  %  iM» 

CHECKS. 
BAVxaro.  —A  Cmmm.  n  ta  oid«r  to  pay  the  hokUr  •  fm  •!  bmmj  at  • 
hmak  mt  th*  ptMiQfatiom  U  the  obeek  or  domami  of  iho  OMsoyi  ■•  hv* 
thor  BotiM  ii  neoeonry;  no  acMptaoM  it  raqairtd  M  ^KfdM^  wmi  Hk 
hM  BO  daji  of  gnoo.    lftoo<  t.  Su8§,  41% 

8m  Bahu;  Fobqbrt,  8. 

CHURCHBS. 
8m  MnrioiPAL  CoBPORAnon^  IIL 

ciRcaa 

8m  Railboam,  IZ 

CLERKS  OF  COURT. 
8m  Jfdqiibmtb^  27. 

COLLATERAL  ATTACK. 
JoMMBiv^  If;  JvanoB  «v  nn  FiiMk 

OOLLAXBRAL  BBOUBITT. 
8m  Daxaob^  •;  Plbm*. 

COLLBCnOK. 
HaaoTiABLB  iKvntvmini,  18^  11»  IC 

COICMI8S10)lBB8. 
AnKAt%  1|  Diuu«B»  f;  Lbohlatubx;  Kaiuhmm^  i|  88livm^  8-18. 

fxmwm  oARRiERa 

Bm  Carkibbs. 

OOMPENSATIOlf. 
8m  CouoBATiOMay  18;  Damaqjcs,  3,  4;  Mdaicxfal  Oobporation%  18. 
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OONDITION& 

VUTDOE  AXV  PuJtOHiaXBi  L 

OOKFESSIOi^  AND  AVOIDANCS. 
8m  IvsgiiAiroiv  1ft. 

O0NPB8SION  OF  JUDGMBNT. 
8m  JcrDOMSiiTa^  21-S7. 

OOKPLIOT  OF  LAWa 
SMORXMiiriL  Law;  BtidbitoIv  I;  Nsootiabli  ljisT»UM«n%  tS-Ub 

OONSIDERATIOH. 
8m  Aonoirii  Ooiiteaqt8»  X  6;  Bquitt,  3;  EBTOPFnn  1$  Szaounov,  f^ 
FEAUDaLBirr  Ooxtitamoms;  Nbootiabli  InnmniJunEi^  6|  8nmno 

PBAIOBMAHOli 

CONSPIRACY. 

CtemnrAL  OoirsrimAor  «  What  Constitdth.  ^  When  two  penona  htsf  a 
oommoQ  dMign  to  do  an  anlawfal  aot,  whateT«  Mt  ona  of  tiiam  doM  ia 
farthoraoM  of  the  oommon  deaigo  ia  tha  ael  of  both,  far  wbiak  both  axa 
aqaallj  guilt/.     Wkiu  w.  Peopie,  196. 

8m  AocmARm, 

OONSTABLBS. 
8m  Homioidi,  1-A 

OONSTITUnONa 

L  OpJWiTUTioiTAL  Law  ~  National  CoNsnToncv,  wanr  Dob  mat  Oos- 
TBOL  PAOOBSDuros  IH  Statb  Courts.  «  The  proviaiona  of  aeotioo  2  of  ar- 
tUda  8  of  tha  Mostitotion  of  tha  United  StotM  deolariiig  that  tha  trial  of 
ariiiMa  ahall  be  held  in  the  at&ta  where  they  ahall  haTO  baatt  eominittada 
and  of  the  8izth  Amendment  guarantMing  that  in  all  orinunal  proaeoa* 
tiona  the  acouaed  ahall  enjoy  the  right  to  trial  by  impartial  Jtiry  of  the 
atata  and  district  wherein  the  crimM  ahall  have  boan  oonouttad,  apply 
only  to  prooeedinga  in  the  ooarta  of  the  United  States  for  oflanaaa 
against  the  United  States.     She  parts  MeNedey,  881. 

%  OOHflTITOTIONAL  LaW— -aTATUTS   AUTHOaiZINO   THR   PuimHlfSlIT  OV  A 

Cjomb  Committed  brtond  trr  Stats.  ^  A  atatnte  daolartng  that  if  any 
person  u  straok  or  poisoned  ont  of  this  state  and  dxee  by  raaaoa  thenof 
within  thia  state,  the  offender  shall  be  m  gailty,  and  may  be  prosaented 
and  punished,  m  if  the  mortal  stroke  had  been  giren,  or  the  poison  ad* 
miniatarad,  in  the  county  in  whioh  the  peraon  m  atmdL  or  poisoned  may 
di%  is  not  nnoonstitntional,  though  tha  oonatitntion  of  the  atata  dedarsa 
that  tha  trial  of  orimM  ahall  be  in  the  ooanty  where  tha  alleged  offaiua 
wia  oommittad.  Ac  parte  iicNeeley,  831. 
H  OoMraruTioHAL  Law— Pritatb  Pafrrs  PRomffRDnunt  8iiBin&  — 
The  oonstitntional  provision  "  that  no  person  ahaU  be  oompeUad  to  tea* 
tify  against  himself  in  a  orimtnal  cause,"  predndM  the  aaianra  of  ona'a 
private  books  and  papers  in  order  to  obtain  evidanM  againat  hia.  Aolt 
▼.  Davk,  640. 
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C  Tmammanonn  RiQunsD  10  bs  Km  vr  Jhmmaiun  vor  Fbitavb  Pi 

Hm  pmeriptiatu  leqnxred  by  aeoMon  4622  of  tii«  B«TiMd  Stetnte  of 
1889,  of  MitMMiriv  to  bo  kept  by  draggisti  and  piodnood  bof«o  ooorti  or 

gimad  jnriM,  aro  not  prirato  papen  of  tho  draggisti,  and  tho  law  impoo* 
ing  the  duty  of  pzoMrTing  and  piodaoing  thorn  is  oot  vaooosUtatioiiaL 
8taU  r.  I>am,  640. 

OOKtflTrUTIONAL  LAW. 
loo  Ooramuzioim;  OoBvoBAnoHi^  11;  SLioiioHi^  1»  %  6|  SrAnrm^  81 

CONSTRUOriOK. 
800  Xunnoai^  8^  4;  KMursMT  Domain,  1«  2}  Smmvob  h  Bftjourmi  Wwus 


00NTRACT0B8. 
800  NiouoxMOi^  6^  10^  18L 

OONTRACTS. 

1.  Pliadtho  Spioial  CorrTRAOT.— When  a  party  dooUroo  npon  a  opoobl 
tract  ho  miut  ttato  faoti  thowing  an  aotionablo  broaoh  of  that  oontrootL 
Ho  cannot  recover  npon  any  contract  except  that  npon  which  ho  opo* 
eially  deolaroe.     Tern  Haute  etc  S.  B,  Oo.  r.  Sherwood^  239. 

%  A  ConrsAOT  to  Bbbax  th«  Laws  of  a  Forbioh  ConHTRT  is  ImrAUBi 
Therefore  a  aale  of  property  which  the  pnrohasor  contompUtao  is  to  bo 
reoold  contrary  to  tiie  laws  of  a  neighboring  state,  and  whioh  requino 
an  aot  on  the  part  of  the  seller  in  f ortheranoo  of  snoh  scheme^  Is  inralid. 
€frtueB  T.  JohMmm,  446. 

lb  Rbstrazht  of  Tradb.  —  Although  agreomonto  in  general  restnlnl 
of  trade  are  Toid  as  against  pnblio  policy  and  as  creating  monopoHoi^ 
yot  aa  agreement  in  partial  restraint  of  trade  will  be  uphold  whoa 
tho  restriction  does  not  go  beyond  some  particnlar  locality,  is  foondod 
upon  sufficient  consideration,  and  is  limited  as  to  time,  place,  and 
person.     Chopin  ▼.  Brawn,  297. 

4k  Rbstbairt  of  Tbadb.  —  One  engaged  in  bnsineos  may  sell  his  stodk  bk 
trade  and  good-will,  and  make  a  ralid  contract  with  the  pnrchaosr 
binding  himself  not  to  engage  in  the  same  bnsineos  in  the  same  pUoo 
for  a  time  named,  and  he  may  be  enjoined  and  rsotrainod  from  riolal- 
ing  his  contract.     Chaipin  r.  Brown,  297. 

ib  Rbbtbaimt  of  Tbadb  —  Gonsidbbation  —  Pvbuo  Pouot.  —An  agroo- 
ment  entered  into  by  all  the  grocen  of  a  certain  town  by  whidh  thoy 
agree  in  favor  of  a  third  person,  and  without  receiving  any  money  or 
other  consideration,  to  qnit  the  business  of  buying  and  selling  butter 
for  two  years,  and  such  third  penon  agrees  to  carry  on  that  business 
ozclnsively  for  the  same  period  of  time,  is  Toid  for  want  of  considera- 
tion, and  is  also  against  public  policy  as  craating  a  monopoly  and  do* 
stroying  competition.     Chapin  ▼.  Brown,  297. 

Carbibbb,  1-4;  GoBPORATiOBa,  1,  13;  ByiDBNOB,  2.  8;  ImuBAvaa,  1,  8| 
9;  JuBOMBirFB,  2,  4,  6;  Landlord  and  Tbnant,  1;  Kboliobnob,  6| 
Kbootiablb  Instrumbhtb,  14,  15;  Railroads,  5,  12,  29;  Salbs;  Sbd^ 
PING,  3,  6,  7;  Sfboifio  Pbrfobmanobi  Svbbooatiob;  1}  TBT>Ba»AffM% 
8;  Vbndob  and  Pobohasbb,  t. 
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•MirMLinv«%  4, 1«-Mf  RanjMMW^,  17, 1^  f7»  Sl^  «i-4  H  ML 

CaKVERSIOH. 

•m  OMHMUnBH%  i^  If;  DAMAMi,  6;  FLBBO^  2}  XMlBBp  ML 


CONVEY  ANCBS. 

8m  OormvAvmi  Dbids:  Dsrun,  8;  BsTOFrBL»  1;  Bqurt,  1Si  EyiDorc^ 
t»  8;  Fiuwvuivr  OoinrvTAiicai;  HmBAiw  arv  Wm^  4;  Umavwrnmoi^ 

1|  JaDOMBNTBi  1}  MOBTOAQB;  VbMDOB  AHO  PvECHAOBS. 

OORPORATIONa 

L  By-laws,  OonsTBVonoir  ov.  — >  A  by-law  of  a  newt  assooiatioa  prohnntbif 
ft  member  from  reoeiTing  or  pablisbing  the  leguUr  newa  dispatofaet  of 
any  other  newi  aaaooiation  ooveriag  like  territory  and  organised  for  a 
like  purpose,  prohibits  biiqIi  member  from  receiving  or  publishing  dis- 
patches of  any  other  m&w  MeeoisHon  whatever,  if  the  aasooiatioo  te 
adopting  the  by-law  does  not  oonfioe  its  business  to  any  part  of  the 
world,  and  either  by  agents  or  through  oontraots  supplies  its  members 
with  news  from  all  over  thr world.     Mattkewt  ▼.  Atnociaied  Prtm,  741- 

2.  Nkws  A8800IATI0N — RBBTRToriTs  Bt-law,  Wuat  Rkasosablx. — A 
by-Iav7  of  a  news  assooiation  prohibiting  its  members  from  receiviag  or 
publishing  the  dispatehes  of  any  other  news  aaaooiation  oorering  the 
same  territory  and  organised  for  the  same  purpose  is  not  nnivasonabli^ 
nor  void  as  in  restraint  of  trade,  and  may  be  enforoed.  Jfufrtasi  ▼• 
AsaoctaUd  Press,  741. 

H  LiSN  UFOM  Stock.  —  At  common  law,  no  lien  exists  in  fiaror  of  a  corpora- 
tion  upon  the  stook  of  any  share  holder  to  stitiify  or  secure  a  debt  due 
by  him  to  the  company;  and  unless  such  lien  is  created  byjrtatute^  by 
charter,  or  by  usage  brought  to  the  knowledge  of  and  aotod  on  by  both 
parties,  it  does  not  exiit  at  alL  When  the  corporation  has  no  sndi  lien, 
it  cannot  resist  or  prevent  a  transfer  of  the  stock  by  any  shareholder 
to  some  one  else.    Oemmeil  r,  DavU^  411. 

4h  Plsdgi  of  Stook  bt  Prbsidsnt.  — When  the  president  of  a  corporatioB 
pledges  his  individual  stook  therein,  while  not  engaged  in  its  business 
and  not  acting  in  his  oapacity  as  president  and  without  making  a 
transfer  thereof  on  the  books  of  the  company,  his  knowledge  of  the 
transaction  is  not  bindiufl:  on  the  corporation.     fhmmdUr,  Davh,  412. 

8.  Plkdgs  or  Stock —  Riobts  or  Plkdobb. — When  the  papers  relating 
to  a  pledge  of  corporate  stock  fail  to  nhow  the  debt  for  which  the  stoek 
Is  pledged,  the  statement  of  the  specillo  debt  it  was  pledged  to  secure  con- 
tained in  a  subsequent  assignment  of  the  same  stock  by  the  pledgor  to  a 
third  party,  is  merely  ex  parte  and  cannot  impair  the  rights  of  the  orig* 
inal  pledgee.     Oemmell  v.  Davh,  41 Z 

6L  Libn  on  Stock.  —  A  Plkdobb  who  fails  and  neglects  to  notify  the  cor- 
poration that  he  holds  its  stock  in  pledge,  or  to  take  the  proper  steps 
to  secure  title  to  the  stock  in  his  own  name,  will  not  be  protected 
against  the  lien  of  the  corporation  upon  the  stock  to  secure  the  payment 
of  an  indebtedness  contracted  to  tho  company  by  tho  plodgor  in  tlw 
meantime  and  subsequently  to  the  pledge  of  the  sharssi  Omrnnmil  r. 
Davk,4l2. 

7«  DiTinsvBS,  FATifBitT  or,  to  Plbdqok.  —  While  dividends  declared  dur- 
ing the  pLdge  of  corporate  stook  L>eloBg  to  the  pledges  although  he  is 
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iMg|rt»td  ■•  wmm&L  mt  ^tm  oorpwmfc»  b«ok%y«ilf  mol  m  ngiaierad 
Uki  tbe  •orporation  pays  th«  diridaod  ia  good  fiutfa'and  wUboat  aotios 
of  the  iraoafer  to  the  pledgor,  the  paynaiit  is  a  good  on*  as  tg^-tt  tha 
coiporatian.    Qemmeil  v.  /)awig  412. 

8.  I)iYiDMi«i»  Who  Emtitubd  to.  — Aa  between  tbe  vendot  and  Taadee  or 
tbe  plMlgor  and  pledgee  of  aharea  of  oorporata  atoek,  aU  divideada  de- 
clared after  the  aala  or  pledge  of  tbe  stoek  belong  to  the  Tendee  or 
pledgee^  even  tbo«gb  the  tnaafer  haa  not  been  raoorded  on  tbe  hooka 
e£  the  eorparatioo.     Cftmmeii  ▼•  Dams,  412. 

9l  Turn  Wao»owuu  av»  lARioukaa  Sals  of  thji  Stock  of  a  atookbolder 
made  by  a  oorporatiou  ia  a  eonversioa  by  it  of  each  stock  for  which  an 
actioa  can  be  svetaiaed  against  it  by  the  owner,  though  if  he  bad  elected 
to  do  so,  he  nigbt  have  treated  sooh  levy  as  laTalid,  and,  by  paying  the 
dues  for  which  the  stock  was  irregularly  sold,  have  reinstated  himself  aa 
a  atoukholikr  as  completely  aa  if  the  preteuded  aaie  had  not  been  madsb 
AiUu  V.  Amerkau  Building  tie.  Au^n,  674. 

IQl  Transvbr  ov  Stock.  —  As  between  veador  and  vendee  or  pledgor  and 
pledgee  of  etoek,  a  transfer  on  the  booka  of  the  eorporation  ia  not  easen* 
tial  to  perfect  an  equitable  title  in  the  vendee  or  pledgees  Otaimtl  ▼. 
iAir«,412. 

11.  Stock  ov  CkMtPOBATioif,  TitANajrs&  of,  bt  Tbahsvxr  om  GxBTmoAT^ 
Yaudxit  or.  —  A  by-law  of  a  corporation  which  prohibiia  the  transfer 
of  the  stock  of  the  corporation,  except  by  a  forraAl  transfer  on  its  books, 
doea  not»  ia  the  nbeence  of  a  oonstitntional  or  atatntory  prohibition,  ren* 
der  invalid  a  transfer  of  its  stock  by  a  transfer  of  the  certificate  thereof | 
aiMl  aoeh  a  transfer  is  good  against  aa  exeeutten  creditor  ol  tbe  stock- 
holder who  did  not  have  notice  of  the  transfer  when  the  exeeation  waa 
levied,  hot  waa  notified  of  it  before  he  porchaaed  tbe  stock,  at  a  sale 
aader  tbe  execntioo.     WiUtM  v.  8h  Lomg  tie.  Ji'p  Co^  624 

IflL  StooK,  lABaaui.AB  Sala  or,  whbii  mot  Rativxxix  —  The  receipt  by 
atockholdere  ol  the  surplus  resulting  from  an  irregular  and  invalid 
sale  of  their  atock  maile  by  tbe  corporation,  doea  not  ratify  snob  sale 
aad  eetop  them  from  maintaining  an  action  for  conversion,  if  at  the 
time  of  snch  receipt,  they  did  not  know  that  the  sale  had  been  oon- 
dacted  irregularly  and  with  such  failure  to  observe  the  by-laws  and 
mlea  of  law  upon  the  subject  that  it  waa  invalid.  The  stockholders,  if 
they  had  no  notice  of  any  irregalaritiea,  were  not  under  obligation, 
before  accepting  the  surplus  proceeds,  to  investigate  the  proceedings 
oalsaiaating  in  the  alleged  sale,  to  ascertain  whether  they  were  regular 
and  valid.  They  had  the  right  to  act  on  the  presumption  that  the  cor* 
poration  andita  officers  had  properly  performed  their  duties.  Nor  were 
tbe  stoekholders  bound  to  return  tbe  sums  received  before  coroipenciag 
lotion  against  the  corporation  for  the  conversion  of  their  stock.  Alien 
V.  Awteriean  Bttiidiag  etc^  Au\  674. 

UL   SUBBOBIPTIOK   TO   TUS   StOOK    OF   A    PbOFOBXD  CoRFOBATIOM    IB   HOT   A 

Ck)NTRACT  for  the  want  of  a  coutractiug  party  on  the  other  side,  but 
may  become  each  on  the  organi7.ation  of  the  contemplated  corpora- 
tion* At  any  time  prior  to  snch  orgaaixation  such  sabsoription  is  a  mere 
offer,  and  may  be  withdrawn  by  the  signer,  Hudson  Real  Bstate  Co.  v. 
fWir,  434. 
Idk  MorioH  FOR  Exicutioh  aoainst  Stockholdsr  of  Insolvxnt  Corpora- 
tion, Indefrnknt  Prockbdinq.  — A  motiou  for  execution  against  a  stock* 
holder  of  aa  insolvent  corporation  is  an  independent  and  original  pro- 


926  Ihdxz. 

ee«dln^  of  whfob  notfee,  proper  in  form  and  buMum*  and  mruJ  wttiib 
ibe  proper  jnrttdiotion,  most  be  girea  to  the  ponon  MNight  to  ba  ohaiyod. 
WiUon  ▼.  ^(.  LoHlf  «te.  iTy  09,  024. 

lib  Btookboldse  hot  Pabtt  to  JuiMuixirr  Aaimv  CosroBAnoa;  —  A  atoafe 
holder  is  not,  in  any  eeoae,  a  party  to  a  judgment  rendered  againal  m 
oorporation  of  which  he  ia  a  member,  nor  doee  each  jndgmeot  bind  hk 
individnal  property.     WiUon  ▼.  8t  LoMi$  efe.  i?V  09,,  621 

IC  RiGBT  TO  Bar  Off  Dividind  aoaiitct  Debt  ov  Shabbhoijibb,  whbv 
SxTiNQUiSHBO.  — When  oorporate  atook  haa  paseed  into  the  band  ol  b 
third  person  before  a  dividend  haa  been  dedured,  the  right  of  the 
poration  to  set  off  snch  dividend  against  the  debt  of  the  original 
holder  is  lost,  for  the  reason  that  diTidenda  dsolsied  after  aaeh  tnasfsr 
of  the  stock  belong  to  the  assignee  and  not  to  the  assignor.  Gemmutt  T« 
DavU,  412. 

17.  Right  to  Sbt  Oww  Ditidbxd  AOAXvaT  Dbbt  ov  Stookholdbb.  —  4 
corporation  may  withhold  a  dlTidend  and  set  it  off  against  a  debt  daa 
by  a  shareholder  to  it.  In  order  to  do  this  the  dividend  most  be  pafw 
able  to  the  person  from  whom  the  debt  to  the  oorporatioa  is  damsadablc 
OemmeU  ▼.  Davia,  412^ 

16.  Omoaa  vm  Faoto — Who  is  hot  •«  Salabt.  — When  the  board  ol  diia^ 
tors  of  a  oorporation  which  \m  neither  a  dejurt  nor  a  de/ado  board  appoints 
one  of  their  nnmber  president  of  the  oorporation,  he  ia  neither  a  dejun 
nor  a  de  /aeto  officer,  and  ia  not  entitled  to  reeorar  any  oompenaatioB 
for  hii  serrioes  as  snob  presidentb  Wattrmam  ▼•  Okkago  €ic^  B.  A  (h^ 
228. 

19.  OrriOBB  db  Faoto,  Who  u  hot.  —When  a  board  of  direotota  of  a  rail- 
road corporation  which  is  neither  a  dejurt  nor  a  defaOto  board,  becansa 
elected  at  a  time  and  plaoe  other  than  that  fixed  by  the  by4aw%  wltii* 
ont  notice  to  or  the  presence  of  a  minority  of  the  de  jwn  direoton^  and 
without  the  poesession  of  the  records,  papers,  or  seal  of  the  oorporatia% 
and  whose  right  of  office  haa  been  disputed  as  having  bo  posseesicii  af 
the  corporate  property  or  of  its  managementi  and  against  whom  litiga- 
tion exists,  to  oust  them  from  office,  appoints  one  of  their  nnmber  pres 
Ident  of  the  corporation,  snch  appointee  is  neither  a  de  jnrt  nor  a  d$ 
fatio  officer,  notwithstanding  a  majority  of  the  directora  prsaant  aft 
the  meeting  were  the  de  jure  directors  of  the  corporation  holding  avar 
after  the  expiration  of  their  term  of  office.  ITolerman  ▼.  (Meago  alp^ 
R,  R,  Co.,  228. 

90l  SfVBcnr  of  I&bboitlab  Mbbtiho  of  DiRB0T0B8.~Tha  preaenoa  of  a 
bare  majority  or  qnomm  of  the  lawful  directors  of  a  oorporataon  aft 
a  special  meeting,  held  at  a  plaoe  other  than  that  daaignated  for  rego* 
lar. meetings  of  the  board,  and  without  notification  to  or  the  presence 
of  the  remaining  lawful  directors,  as  required  by  the  by*lawa  for  a  spa* 
oial  meeting,  doee  not  render  the  act  of  snch  qnomm  eflisetnal  to  bfaid 
the  corporation  and  ita  stockholderai  Watermtm  ▼•  OUeag^  ef&  JK.  A 
Co.,  223. 

21.  JuEisDionoH  OTBB  A  FoRBiOH  CoRPO&ATiOH  oanuci  bo  obtained  bf 
service  of  process  upon  a  person  who  is  not  its  cashier,  director,  nor 
managing  agents     Taylor  v.  QrasdU  8iaU  ProMetU  Am\  748. 

28.  Thb  Mahaqiho  Aobht  of  a  Fobbioh  Cobporatioh  upon  wiiora  aswi- 
ice  of  process  against  it  may  be  made  must  be  some  person  invealad 
by  it  with  general  powers  involving  the  exercise  of  judgment  and 
discretion,  as  distinguished  from  an  ordinary  agent  or  attorney,  wba 
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Mli  in  aa  Inferior  eapftdtj  ind  nndw  th«  dlreotion  and  eontrol  of  ra* 
forior  nntboiityt  both  in  regard  to  the  oztent  of  bia  dnty  and  tlia  man* 
■ar  of  ezeenting  ik  The  relation  of  attorney  and  elient  doea  not  oonatU 
Into  the  attorney  the  managing  agent  npon  whom  prooeaa  against  tho 
•lient  may  be  aenred.  Ta^fhr  ▼•  Oramte  8iaU  ProMaU  Am%  749. 
f3b  OomPOBATiOH,  WBBN  PABTT  TO  A  SuiT,  hai,  like  erery  other  party  thereto 
Bolioe  of  ererything  diedoeed  by  tho  rooord;  henoo  it  haa  notice  of  an 
aadgnment  of  ita  oorporate  atook  disdoeed  thereby.  OemmeU  ▼•  Jkuk^ 
ilS. 

8eo  BLnoTRio  Liobv  CoMPAsna;  Bmikbrt  Domaih,  S|  Jvoomxhi^  l$$ 
JvmuDjffnoUf  ft|  PBOoaaa,  5;  Quo  Wabaamto;  Tcliobafbi^  X 

COSTS. 
See  JvunatrOf  96|  Niootxabls  iHnnuian^  lH 

00-TENANOY. 

BovnAmT-uvB  Taua— Bight  to  Maimtaiit.  —  When  treea  from  thirty 

to  aixty  feet  high  on  the  bonndary  Hue  between  two  traota  of  Und  ara 

need  by  the  owner  on  the  eoath  aa  a  fence  by  faatenlng  wire  thereto^ 

and  afford  Talnable  protection  from  storm  and  wind  to  hia  baildinga 

and  stoekt  while  they  render  a  strip  of  Und  fonr  or  five  rods  wide^  bo* 

longing  to  the  owner  on  the  north,  nnprodnctire,  snch  adjoining  owntfs 

are  tonanta  in  common  aa  to  the  trees,  and  either  may  be  restrained  by 

Injnnction  from  ontting  down  or  destroying  them.    Mtudk  ▼•  Bforkkarif 

Ktf. 

See  HuBBAND  avd  Wtwe^  C 

OOUNTIEa 
Sea  CBDinrAL  Law,  1;  Municipal  Cobpoiiatiobi^  14 

COURTS, 
laa  ODBsnTunoBi^  1,  4;  Cbimihal  Law,  1;  Damaois,  1;  Habbas  Cobpuii 
JjsjtOiHEtm,  7-11;  Lsgislatubb;  LiMiTATioBa  ov  AonoBS^  3;  Fuuo- 
no,  6;  Statutbb,  ?»  9. 

COVENANTS. 

RvTBionra  CorsirAicTS,  whbn  will  hot  bb  Eitfobobd.  —  If  the  pnipoat 
of  restriotiTe  oorenants  inserted  in  a  conTeyanoe  ia  to  make  the  locality 
a  suitable  one  for  residences,  bnt  owing  to  the  general  growth  of  tba 
dty  and  tho  present  nse  of  the  whole  neighborhood  for  bnsineisb  this 
pnrpoae  can  no  longer  bo  accomplished,  no  matter  how  rigidly  the  re- 
atrlotm  ia  enforced,  it  u  oppressive  and  ioeqaitable  to  giro  effect  to 
U,  and  equity  will  not  enjoin  ita  Tiolation,  though  when  there  la  no 
remedy  aft  law  the  bill  may  be  retained  for  tha  purpooa  ol  aaaaaaing 
damageat    Ja/okmm  ▼.  SUmnmmt  476; 

See  Dbbtob  amd  Cbbditob. 

CRIMINAL  LAW. 

L  Gbimb,  PtAOB  WHBBS  CoMMiTTBi>.  —  If  a  matt  la  vnlawfnily  stniok  or  In- 
jBTod  in  one  atato  or  county,  from  which  he  diea  in  another,  tho  ooorto 
al  the  former,  in  the  absence  of  any  controlling  atatute^  are  tho  only 
aoea  whioh  can  inquire  into  and  puniah  hia  offenae.   Jb  poris  Mclfttkif^ 
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ite  taniteml  Until.    Jb  parte  if  e^«ei^  8S1. 
■m  ftiiMMiiiwj  Anmku  ^  It  Oomaucrr;  CbnTmrmn^  1-<| 

GBOPS. 
£m  Exnonos,  1;  Rbax.  PawBBVi^  L 

•        CROSS-EXAMINATIOir. 

CROSSIKOa 
See  Railroaim.  19,  22|  SB. 

CRUELTY. 
See  Marrxags  akd  Diyoboi^  L 

DAMAGB3. 

L  Tbv  Law  afd  tri  Ladt.  — The  eonrte  of  Geoi^  will  nerer  be  ftmnd 
wantiog  is  their  respect  and  devotioa  to  the  fair  women  of  thftl  state. 
They  will  alwaye  rej^d  them  aa  incomparably  the  beat  and  moat  deair* 
able  portion  of  the  popaTation,  and  will  nerer  be  diapoeed  to  deny  tbem 
the  fnllest  protection  in  the  enj^>  ment  of  their  rights  which  the  law  prop- 
erly administered  can  give  withont  "  stretching  "  legal  piinoiplea  too  far» 
■imply  becanse  there  is  a  Udy  in  the  oase.  At  the  same  time  the  oourts 
mnst  gnard  against  that  species  of  "incurable  insanity"  the  natural 
tendency  of  which  is  to  unduly  favor  the  gentler  sex  aa  Utiganti.  CktU>» 
tanooqa  etc  R.  R,  Ca  t.  Lywn,  72. 

S.  BxsM PLABT  Damages  oak  bb  Allowbd  iv  Cabbb  of  Ntclioshob  only 
when  it  is  of  a  gross  and  flagrant  character,  evincing  reoklesa  diaregard 
of  human  life,  or  of  the  safety  of  persons  expoeed  to  its  effects,  or  there 
is  that  entire  want  of  care  which  woald  raise  the  presumption  of  a  oon* 
sctous  indifference  to  consequences,  or  which  shows  wantonnesa  and 
recklessness,  or  a  grossly  careless  disregard  of  the  safety  and  welfare  of 
the  public,  or  that  reckless  indifference  to  the  rights  of  others  whioh 
is  equivalent  to  an  inteutional  violation  of  them.  Groea  negligence 
is  not  confined  to  this  extreme  degree  of  negligence;  therefore,  it  is  mit 
proper  to  charge  a  jnry  simply  that  gross  negligence  will  justify  the  im- 
position of  such  damages.     Florida  He,  R*f  Ok  t.  Ifimi,  17. 

t.  BxnuPLART  Damaobs  Allowed  jiOB  Rboklbss  ahb  Opprbssitb  Tris- 
PASS,  WHBir. — In  an  action  against  a  state  board  of  live-etoek  oommis- 
sioners  and  their  servants  for  slaughtering  plaintHTs  hones  aagiandered^ 
when  in  fact  they  were  not,  where  the  evidence  shows  that  the  tree- 
pass  was  committed  in  a  reckless,  oppresnve,  or  wanton  manner,  exem- 
plary damages  may  be  awarded.    Pewmon  v.  Z«^,  ll9u 

4.  Municipal  Corporations  —  Wromovol  Ayprofriation  of  Land  >or 
Strbbt  —  Damagbs.  —  When  a  city  wrougfully  takes  possession  and 
appropriates  private  land  to  street  purposes,  to  the  permanent  injury  of 
the  owner,  without  making  compensation,  and  he  raeogniaes  in  his  eom- 
plaint  for  damages  the  right  of  the  city  to  oontinae  in  the  use  ol  the 
property  taken  and  to  succeed  to  his  title,  hie  damages  may  be  assessed 
•poa  the  basis  of  the  valoe  of  the  property  taken.  !■  aniviag  m  the 
amount  of  damages,  the  value  of  the  property  with  the  improveasent 
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HMj  te  dsdaeM  frotti  itoTaI««  wifthoat  ih«  imprartmeni    Flori  fTofiM 

IL  Pftoaraorrn  Daxaois  jpob  IicpAntif smt  or  BA&Noro  Oapagitt  ow  Miitob 
Allowablb.  —  In  bd  action  by  an  infant  fonr  yean  of  age  for  pergonal 
injarieiy  the  jnry  may  take  into  consideration  hie  proapeotiTe  Iom  of 
eaminge  after  he  ehall  hare  attained  hie  majority,  although  he  has  nerer 
earned  anything,  and  no  one  oan  tell  with  any  certainty  what  hie  fntort 
earning  capacity  wiU  be.     jRatenknum  r.  Lindell  R^y  Oo»,  688. 

0.  Mbasubb  or  Damaqxs  vob  thb  Convbrsion  of  Coixatbbal  Sbcdbitibs 
by  the  holder  thereof  cannot  exceed  the  value  of  the  property  eo  con* 
▼erted.     Origgn  r.  Day,  704. 

7.  Mbasttrb  or  aoainst  Tbnant  ior  Failubb  to  Pat  Taxbs.  — When  b 
tenant  agrees  to  pay  all  tazee  assessed  against  the  land  in  lien  of  renl» 
his  failure  to  pay  saoh  taxes,  resulting  in  the  sale  of  the  land  therefor» 
renders  him  liable  in  damages  only  for  the  amount  of  unpaid  taxee, 
with  interest  thereon.     Fontaine  ▼.  8rhnUnhnrg  etc.  Lumber  Co.,  648. 

k  MBAauBB  OF  Damaoks,  IifaTRUcnoir  ab  to^  Suffioikntlt  Clbar,  whbv. 
In  an  action  by  a  minor  for  personal  injuries,  an  instruction  to  the  jury 
that  if  they  found  for  the  plaintiff  they  should  "assess  his  damages  at 
•nch  a  sum  as  they  may  believe,  from  the  evidence,  will  be  a  fair  couipen* 
sation  to  him:  1.  For  any  pain  of  body  or  mind;  2.  For  any  loss  of  earn- 
Inge  after  he  shall  have  attained  the  age  of  twenty-one  years;  3.  For 
any  physical  disfigurement  or  deformity;  4.  For  any  permanent  injury 
to  his  body,  other  than  disfigurement  and  deformity,  which  the  plaintifl 
has  sustained  or  will  hereafter  sustain  by  reason  of  said  injuries  and 
directly  caused  thereby,**  is  not  so  wanting  in  clearness  or  perspicuity 
aa  to  confuse  or  mislead  the  jury.     Rosenkrarm  v.  LindeU  IVy  Co.  688. 

Ibb  AmMALs,  3;  Appbal,  4;  Banks.  5;  Covbnants;  Elvotrio  Light  Com- 
PAifiBs;  Elbvatobb,  3;  Evidbncb,  8:  Landlord  and  Tbkaht,  1;  Lm* 

ITATI0N8  of  AOI'IONB,    1;   MUNICIPAL  CORPORATIOMS,    12;  NbOLIOBN€% 

4^  9,  10,  12,  22;  Railroads,  2,  3,  7.  10,  21,  3Q,  40-43.  53;  Sbbbii f8,  1| 
twLwanArm^  1,  2;  Troybb»  1,  6. 

DATS  OF  GRACB. 

fieBOHBGEB. 

PBADLT  WBAFON& 
Bee  HoMicnoB,  8,  4,  9. 

DEBTOR  AND  CREDITOR. 

XoTATioir  IB  A  TRA9BACTIOM  Whbrbbt  b  debtor  is  discharged  from  llBbiUlgr 
to  his  original  creditor  by  contracting  a  new  obligation  in  favor  ol  B  new 
oreditor  by  order  of  the  original  creditor.     Oriffffa  r.  Dcqr,  704. 

8bb  Bainu^  I;  ExBConov,  4  9;  Fraitdulbnt  Cokvbtanobs;  Imsolybhoti 
LmiTATiOHB  07  A0TIOM8,  8;  Plboob;  Trdbxi,  S. 

DEBTS. 
See  Hombbtbad,  1;  Imboltbhot;  TRa8i%  2. 

DEDICATION. 

See  MumoErAL  Cobpobatiom%  1-4^ 
km.  9r.  RBP..  Vob  ZXXn.*8B 
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DEED3. 

L  CoKTiTAifoi  TO  OftAirm  vr  Wboko  Kami;  —  Out  who  aoespto  a  9tm 
▼eyanoo  in  whioh  hit  nama  is  not  oorrootly  tUtad  or  tpellod,  is  doowed 
lo  hftTo  ndoptod  thai  namo  for  tho  pnrpoM  ol  ao<|airing  and  holding  tiUo 
to  tho  proporty.    Bttmm  ▼•  Ckuaman,  636. 

%  CoHVXTANon,  CoirDinoNS  in  whithsb  Komival.  —  A  condition  in  n  oon- 
▼oyanoo  that  intoxioating  liquors  shall  norer  bo  sold  as  a  bevorags  ts 
be  drank  on  ths  premises  will  not  be  presamed  to  be  n  nominal  condi- 
tion and  disregarded,  though  a  statnte  of  the  state  declares  that  "whan 
•ay  conditions  annexed  to  a  grant  or  conveyance  of  lands  are  merely 
nominal  and  erince  no  intention  of  aotaal  or  snbstaatial  benefit  to  the 
party  to  whom  or  in  whose  favor  they  are  to  be  performed,  they  may  be 
wholly  disregarded."    Shuas  Cil^  eie.  IL  R,  Co,  r.  Singer,  654. 

t.  GoNTBTAiraii  ^  A  OoirDrnov  that  '*  Imtoxioatemo  Liquobs  shall  Hnm 
■■  Solo  as  a  bsTerage  to  be  drunk  on  the  premises,  and  if  the  sane  is 
■o  done  habitnally  with  the  knowledge  and  oonsent  of  the  owner,  this 
faistrnment  shall  be  Toid,"  if  inserted  in  a  conveyance  of  real  estate  is 
a  valid  oondition  snbseqaent,  the  breach  of  which  worki  a  forfeiture  of 
tho  estats  granted.    Shux  CHi^  He  R.  R.  Co.  r.  Singer^  664. 

4   ICVHIOITAL   OOBPOBATIOHS  — AlIKMATIOV  OF  PrOPKRTT  BT  —  RbBXBTA* 

TIOH  or  Dbbxk'—  When  a  city  conveys  laod  to  a  railroad  company,  and 
in  the  deed  reserves  the  right  to  crosa  the  railroad  tracks  with  its  streets 
when  the  eity  shall  have  made  an  addition  thereto  of  certain  landt 
it  cannot  enforoe  snoh  reservation  until  it  has  mads  such  additioo. 
Hio  reeervation  in  the  deed  will  not  be  extended  beyond  its  exprsss 
terms.    Fori  Wc^m  v.  Lake  Shore  etc  R.  R.  Co.,  277. 

%,  Yoxo  LnoTATiOMa  and  Comditioms.  —  A  reservation  and  condition  in  a 
deed  by  whioh  the  vendor  reserves  to  himself,  his  hein  and  sMigns,  the 
right  to  repnrchaae  the  land  when  sold,  with  ths  farther  stipaUtion  that 
if  the  vendee  conveys  the  land  without  giving  the  verdor  the  privilege 
ol  repurchasing  ths  deed  shall  be  void,  is  itself  void  for  uncertainty  as 
to  time  and  manner  of  perf oroianoe,  repugnant  to  the  grant,  and  oppossd 
to  public  policy  forbidding  restrictione  on  the  right  of  alienation.  Hard^ 
▼.  OoZfeiooy,  828. 

H  QunoLAiii  DxBD,  RiOHTS  OF  PuBOHASBB  BT.  —  A  purchaser  by  quitelsim 
deed  for  value  and  without  notice  acquires  title  as  against  a  prior  un- 
recorded deed  or  other  instrument  conveying  or  affecting  real  estatsi 
hut  one  who  takes  by  quitclaim  d'eed  a  title  which  is  subject  to  equities 
In  the  hands  of  the  grantor  takes  subject  to  such  equities,  fle  is,  how* 
over»  entitled  to  be  reimbursed  to  the  extent  of  the  pnrehase-money  he 
has  paid,  with  iaterest.    R<^  v.  Irvine^  9019. 

loo  BouKOABiBS,  2;  Ck)vm2rAiiTa;  BQarrr,  8;  Broppbli  Hubbavd  abb 

WiFB,   6;    MUKIOIPAL    C0RP0BATI02lfl^    8;    STBOIBIO  PXBfOBIffAWq^    ^ 
VbBDOB  ABO  PanOHASBB. 

DBFAcra 

8oa  OoBPOBATio^a,  18,  19;  OmcKB%  1-4 

DBFIKinONa. 
Check.    Mbud  r.  Rtm,  47X. 
Oonspiraoy.     WUU  v.  i>eopfe,  IM. 
Ooram  momJmSee,    LUtU  v.  D^er,  140i 
Debt."    Uttk  V.  Dfftr,  14a 


•• 
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BoptT  T.  BtowHf  781» 
State  T.  Saxomt  4A, 
*    Ocrdom  r*  Amisrmm^  Mi; 

"OlMuWn.'*    Pmntm  ▼.  Ze^.  118. 

Good-wilL     Vomdnhank  r.  ^dbnlA,  880. 

IiMunUt  ioMiiity.    Okaikmooga etc  JL  AOa,r.  Ifti^  7& 

*'  Imua.**    Soper  ▼•  Browm^  731. 

Lftborar.     CouaoUdated  Tank  Lint  Co  t.  ffiMfi^  SSS. 

NegltgMoa.     Ownn  t.  OAIo  /^iver  i?.  R.  Oo.^  84S. 

Noration.    Mgyv  t.  Day,  704. 

Offioar  ili  fatta.     Waterman  ▼.  Chieoffo  etc  B.  JL  Obw,  ffll 

Ptfr  «iif:p««L    Xenl  ▼.  Ohurek  qfSL  Mkkad,  603.  ! 

ProoeM.     ITibM  t.  iff<.  Louim  etc  JCy  Co.,  624. 

<'  Sacoiitj."    Prentiee  Tool  etc.  Co,  ▼.  Sefdrnur,  787. 

**8tr«tobuig.''    ChaUanooga  etc.  IL  R.  Co.  y.  Lyam,  71  > 

«*TbMi  and  thcra."    i^a^mer  ▼.  PeopU,  146. 

DB  JURB. 
8m  COBPOBATiOKa^  I89  19;  Omcn%  1  c 

DELIVERT. 
8m  Oabbikbb,  I,  81 

DSMURRER. 
8m  JumiSDicnoH»  8;  Plbadivo,  1-8^  7« 

DBSCENT. 
8m  Dinsi,  1|  UvsBAjrD  avd  Wiy%  L 

DESERTIOK. 

8m  MlBKUqi  AMB  DlYOBOl^  %  X 

DSTIKUB. 
Daranm  dobs  wot  Lti  fob  thb  RiooTrar  of  FixrirBn  wbieh  wt  ■Hagfcii 
toMidapartof  tiMiMlljr.    McFaddenY.OroM^ard^^^ 

DBVIS& 

1.  WiLU— Imos,  who  Ars.  — Xhd  word  *'iMaai"  when  «Md  in  a  will, 
withont  any  qnalifying  words  or  oircnmstanMa,  Mmprehendi  all  persona 
In  tbo  lino  of  dotoont  from  the  ancestor,  and  hM  the  same  meaning  m 
**  deeoendanta.**  Henoe,  if  a  testator  detrisM  property  to  hia  danghter 
&  lor  tifoi  and  deolano  that  npon  her  dMth  it  shall  go^  in  fee-dmpl%  m 
tenaati  in  Mmmon,  to  her  issue  if  more  than  one,  and  in  default  of  saoh 
iisne^  to  all  the  testator's  grandchildren  who  may  be  then  livings  and 
when  the  daughter  B.  dies  her  children  are  all  dead,  bat  children  of 
llioirs  are  liTinjd  snoh  children  are  oomprehended  In  the  term  **  lane  * 
and  take  the  property  in  preferenM  to  the  grandchildren  of  the  testator. 
Sofer  T«  Broom,  781, 

%  SnfAiNDiRS  ffon  Aftbr-borit  Childrbh.  —Under  a  will  luf  wUdk  a  ta^ 
doTisM  all  his  estate  to  tmstees  to  bo  by  them  dhrldod  IrW  ofanl 
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parta,  and  directs  tham  to  pay  tlia  inooiM  of  tmm  part  %•  mudk  «f  Ua 
ohildrea  during  their  Uvea,  and  after  the  death  of  any  ohiU,  to  pay  ever 
and  diTide  the  aaid  ahare  among  hia  or  her  ohUdren  then  aorrnrini^  and 
the  lawful  iasae  of  anoh  child  or  children  who  may  die  leaving  iane^  in 
equal  proportions  per  tiirpes,  eaeh  of  the  grandchildren  tokee  n  verted 
remainder  in  the  share  of  his  parent,  liable,  ho¥re>fer,  to  open  and  lei  la 
afterbom  grandchildren,  and  the  righta  of  theee  latter  cannot  be  de- 
stroyed by  n  conveyance  ezecnted  by  the  trastees  and  the  other  pereoaa 
in  being.  KerU  r.  Church  of  St,  Michuel,  693. 
H  Wills — Spsoino  DaviBn  Coir8TRC7BD  to  bk  Fitll  MsAaunn  or  Dgvia«^ 
PoBTioir  OF  Estate,  whcv.  —  Where  a  testator  specidcally  derisea  to 
two  of  his  children,  as  tenants  in  common,  a  tract  of  land,  '*  to  be  in  fnll 
of  their  portion  of  my  estate,  both  real  and  personal,*'  and  after  maidng 
other  devises  to  his  other  children  directs  his  executor  to  eell  the  reei* 
due  of  his  estate,  real  and  personal,  and,  after  paying  his  debtSi  to  di- 
vide the  reiuainder  among  his  heirs,  as  follows:  to  his  wife  one-third 
part  thereof,  "  and  the  remainder  to  my  children  in  equal  portiona,  ahare 
and  share  alike,"  the  land  apecifically  devised  to  the  two  children  first 
mentioned  is  the  complete  measure  of  what  the  devisees  are  to  toke  or 
receive  aa  their  part,  share,  diviaiou,  or  portion  of  the  teatator'a  estate^ 
and  they  take  aothing  under  the  residuary  clause.    DkUtom  v.  D^'ofatsoai 
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See  EsTATis;  HaaiAHD  and  Wiri,  1,  8;  Wills. 

DIRECTINO  VERDICT, 
See  Trial,  8,  9. 

DIRECTORS. 
See  OomroBATiovs,  18-21 1  Judqmknts,  15;  Quo  WAKEAim^ 

DISCRIMINATION. 
See  LiaiSLATaRB;  MaMioiPAL  CoBPOBATioirai  18-1 S. 

DISEASE. 
Bee  AKiMALi,  1;  Evidengi,  7;  iNsuRAivcn,  12;  Wminsi^  & 

DIVIDENDS. 
See  OoBPORATioNS,  7,  8,  16,  !?• 

DIVORCE. 
See  Marriaqb  and  Ditoroi. 

DOGS. 
See  AimiALS,  2;  X 

DOMICILE. 
See  JvRisDicnov,  8;  Ownaaam,  §» 

DOWER. 
See  Inbvravoi,  9L 

DRUQOISTS. 
See  OoRtfiTruTiON^  4U 
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DUB  PROCBSS  OF  LAW. 

See  STATum,  8. 

DURES& 

L  Ptiaiw  or  Pkofirtt.  Patmuit  undsr.— When  one,  in  order  to  reoover 
poweuioQ  of  hie  persoaal  property  from  another  who  nnjostly  detauu 
it^  is  oompeHed  to  pay  money  which  ie  demanded  ae  a  condition  of  do- 
liTory,  ench  payment,  If  made  nnder  protest,  is  deemed  to  hare  been 
made  oompnlsorily,  and  may  be  recovered  back,  at  least,  where  ench 
dotention  ie  attended  with  eircnmstances  of  hardship  and  serions  inoon* 
▼•nienoe  to  the  owner.    Joannin  ▼.  OonVrie,  681. 

&  DvRiflB  Of  Rbal  Propkrtt,  Rboovbrt  of  Patmkiit  Madi  tniDKE. — If 
an  inraKd  and  nnfoanded  claim  for  a  lien  npon  real  property  is  filed, 
and  its  owner  is  so  pressed  for  money  that  he  must  obtain  a  loan,  and 
■noh  loan  cannot  be  procured  nntil  snch  lien  is  cancelled,  and  the  claim- 
ant, knowing  these  facts,  refuses  to  cancel  it  nntil  paid  the  amount 
thereof,  which  the  owner  is  therefore  obliged  to  pay  to  secure  the  loan, 
tlie  money  so  paid  is  paid  nnder  duress  and  may  be  recoYored.    Joamdm 

▼.  OgiMe.  681. 

See  AonoKii 

EJECTMENT. 

0»imTAicoB — CoNDinovs  Sdbskquknt  —  Rr-xntrt.  —  The  oommon«law 
oeremony  of  re-«ntry  need  not  be  performed  as  a  condition  preoedent  to 
an  action  to  reoover  the  possession  of  real  property  for  breaoh  of  a  con- 
dition subsequent     Skmx  CUy  R,  B.  Co,  ▼.  Singer,  664. 

See  JoDflMRNTs,  6;  Lis  PanDRNa^  1;  Trotbi,  1,  2. 

SLBCTnON. 
Bm  Indiotm rut,  2;  Slahdu,  L 

ELECTIONa 

!•  CoRffnTunoiiAL  Law.  —  It  n  withik  tbi  Powrr  of  thi  Lrgibla* 
TITRR  of  a  state  to  prescribe  the  manner  in  which  the  right  of  fof* 
frage  shall  be  exercised.    State  ▼.  McBlrcyy  365. 

&  PowRB  TO  RaaaLATR  BT  ^ATUTR.  —  It  is  within  the  power  of  the  legis- 
latort  to  make  reasonable  regulations  as  to  ballots,  to  the  end  of  pre- 
serving the  purity  of  elections  and  the  independence  of  voters;  and 
ike  WgislatBre  nay  also  declare  a  rule  of  evidenoe  by  whioh  fraud  in  a 
partaonlar  oaso  skali  be  oonolasively  established  without  iaqniriag  into 
the  fact  whether  it  does  or  does  not  exist    State  v.  Soskm^  48. 

Si  GovsTRiionoN  OF  Statutrs.  —Statutes  tending  to  limit  a  eitifon  in  the 
exercise  of  the  right  to  vote  should  be  liberally  oonstrued  in  hie 
favor,  and  ezoeptions  whioh  exclude  a  ballot  should  be  restricted 
lather  than  extended,  so  as  to  admit  the  ballot  if  tiie  spirit  and  Inten- 
tion  of  the  law  is  not  violated,  although  a  liberal  construction  would 
violate  it  The  result  as  shown  by  the  ballots  deposited  by  legal  elec- 
tors mnat  not  be  tet  aside  except  for  causes  plainly  within  the  purview 
of  the  statute.   StaU  v.  Saaotm,  46. 

4  Ballots— CoRSTRUcrnov  of  9tatotb.  —  A  statute  providing  that  a 
ballot  shall  be  of  plain  white  paper,  clean  and  even  cut  without  or* 
il^  dosignatHin,  mutilation,  symbol,  or  mark  of  any  kind  what- 
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■Mr«r,  exo«pt  t1i«  iuun«  or  Oftmet  of  Iho  ponon  or  poraono  to  bo  folod 
foFt  and  the  ofAoo  to  whioh  snch  peiooii  or  peroooo  aro  into&dod  to  be 
ehoMO,  tho  word  ''dosignatioa"  is  to  bo  ooDstmed  to  intond  only  doo- 
^nations  in  tho  oatura  of  omamenta,  matilatioa%  ayiiiboli^  or  marka^ 
aa  dntiogtuahed  from  worda  and  writing;  and  ballota  containfm  tho 
words  «* National  Republican  ticket"  and  "Froo  Snffingo  tiokot"  oa 
the  inside  and  body  of  tho  ballot  aro  not  iUegal,  nor  within  tho  eo»- 
demnation  of  the  statoto.   State  t.  SaoBom^  46L 

fti  BtATOTM  WHur  Haitdatobt.  —  When  a  atatnto  disttnetly  dodaroa  thai 
ballots  baring  a  distinguishing  mark  upon  them  shall  not  bo  rooeivody 
or  ahall  be  rejected,  it  is  to  be  oonstraed  aa  mandatory  and  not  as 
directory.    State  t.  SasBon,  4A, 

$,  STATun  RiQUiJUiro  PHntmio  of  Names. — A  statnte  reqairtng  the 
names  of  all  persons  to  be  voted  for  to  be  printed  on  one  ticket  or  bal- 
lot Is  constitutional.  State  r,  McBUrcy,  355. 

T.  Ihok  WnrriNO  of  thi  Nami  of  a  Candidats  oh  a  Ballot  and  the 
orasing  of  the  name  of  his  opponent  must  be  disregarded  if  the  statnte 
rsqnires  the  names  of  all  candidates  to  be  printed  on  each  ballot.  Soch 
ftatnto  is  mandatory.    State  r.  McBlrojf,  356. 

Bee  CoBPORATioNfl,  9;  Offiokb^  1;  Qao  Warraxtik 

BLBCTRIO  LIOHT  OOMPANIBS. 

■uomn  CoBFORATioNS  Own  a  Duty,  independent  of  statutory  vsgula- 
tlon,  to  see  that  their  linea  aro  safe  for  those  who  by  their  oooupatian 
aro  brought  in  oloae  proximity  to  them.  Hence,  if  h}[  failure  to  insnlats 
their  wires  as  required  by  a  municipal  ordinance,  one  lawfully  upon  a 
roof,  engaged  in  a  service  which  necessarily  requires  him  to  run  the  risk 
ol  ooming  into  contact  with  such  wires,  is  injured,  he  is  entitled  to  re- 
•orer  damages;  and  no  presumption  will  be  indulged,  in  the  absence  of 
oridence,  that  he  was  guilty  of  contributory  negligence,  or  that  anything 
in  the  appearance  of  the  wires' indicated  their  dangerous  oondition. 
Okmente  ▼.  Loui$kina  Electric  Light  Co.,  848. 

See  NnoLiOKMoi,  4^  8,  81. 

ELEVATORS. 

L  LiABiUTr  OF  Own  BR.  —  When  an  elevator  remains  under  the  control  ol 
tho  owner  of  the  building,  he  is  liable  to  hia  tenants  for  any  defect  in 
H»  or  in  ita  appointments  or  management,  which  reaaonable  care  and 
▼igilance  can  prevent.     People's  Bank  v.  Morgolo/eld,  403. 

&  KiOLniEKOR  IH  Mahagkmbiit  of. — When,  in  an  action  to  reoover 
for  injury  received  in  falling  down  the  shaft  of  a  freight  and  passen. 
ger^  elevator  owned  and  controlled  by  the  owner  of  a  building  or  his 
agent,  Jit  is  shown  that  the  plaintifl^  who  was  employed  by  a  tenant 
of  the  landlord  owning  the  elevator,  waa  injured  by  walking  into  the 
•levator  shaft  under  the  supposition  that  the  elevator  was  there,  because 
the  door  of  the  shaft  was  open  and  the  bar  pulled  back,  and  it  was  too 
dark  for  him  to  see  whether  the  elevator  was  there  or  not^  the  evidence 
Is  sufficient  to  establish  the  negligence  of  the  owner  of  the  elevator  in 
iailing  to  exercise  that  ordinary  and  reaaonable  oaution  and  vigilance  in 
keeping  the  elevator  door  closed  to  prevent  injury  to  those  entitled  to 
ride  in  the  elevator.     People's  Bank  v.  MorgolqfsH,  408. 

&  XunrATOBs — NaoLiaiKos  in  Manaokmbnt  of — LiABiLrmir  Damaois. 
In  an  action  to  recover  for  injury  received  in  falling  down  an  elsvatot 
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•haf t^  wlimi  ih«  ftoddeat  If  oaiued  tolely  by  ih«  aagligmoe  of  th«  owner 
and  operatic  of  tho  olerator,  the  jury,  in  estimating  the  damagei^  la  nt 
liberty  to  consider  the  health  and  condition  of  the  plaintiff  before  the 
ncoideot  as  compared  with  his  present  condition  in  consequence  thereoft 
and  whether  or  not  the  injury  received  is  in  its  natore  permanenti  and 
liow  far  it  is  calculated  to  disable  him  from  engaging  in  these  pursuite 
aad  employ  meats  for  which,  in  the  absence  of  such  injury,  he  would 
1mt»  been  qualified,  and  also  to  consider  the  physical  and  mental  suffering 
to  whioh  he  was  subjected  by  reason  of  sn<Ui  injury*  and  to  allow  such 
dama«:ee  as  will  be  a  fair  and  just  compensation  for  the  injury  sustained. 
People**  Bank  ▼.  Morgolofiki,  403L 

4b  Ca&s  Rbquirbd  in  Managkmbnt  or.  —  The  owner  of  an  elevator  must 
operate  it  with  reasonable  care  and  Tigilance,  and  one  having  the  right 
to  use  it  may  assume  that  this  duty  is  faithfully  performed,  and  he  is 
not  required  to  exercise  that  degree  of  care  and  caution  which  could 
properly  be  demanded  of  him  under  other  cironmstanoes.  People'e  Bank 
T.  Morgoh/dd,  403. 

f  •  DsQBBS  OF  Oabb  Rbquirbd  TV  Makaobkbnt  or.  —  One  who  owns  and 
operatee  an  elevator,  either  by  himself  or  his  agent,  is  bound  at  all  timet 
to  nse  reasonable  care  and  caution  to  make  it  safe  for  all  persons  who 
bare  a  right  to  use  it,  or  who  nse  it  with  the  owner's  knowledge  and 
eoosent.    People'e  Bank  v.  JH&rgolo/ski,  403. 

••  Dborbb  or  Garb  Rbquirbd  of  Pbrson  Usiiro.  —  An  elevator  for  the 
earriage  of  persons  is  not  supposed  to  be  a  place  of  danger  to  be  ap- 
.  preached  with  great  caution.  On  the  contrary,  it  may  be  assumed, 
when  the  door  is  open,  to  be  at  a  place  which  may  be  safely  entered, 
without  making  any  special  examination  or  stopping  to  look  and  listen. 
People*$  Bank  r.  Jl£wj^>lqfiki,  403. 

f.   CONTRIBUTOET    NbOLIGBNOB    IV    USINO  WHBH    QUBSTIOIT    FOR    JlTRT.  — 

When  a  person  entitled  to  use  an  elevator  is  injured  by  falling  down 
tho  shaft  thereof  into  which  he  walked  under  the  supposition  that 
he  was  stepping  into  the  elevator,  because  the  door  thereof  was  open 
and  the  bar  pulled  back,  although  it  was  so  dark  that  he  could  not  see 
whether  the  elevator  was  there  or  not,  the  question  of  whether  or  not  he 
was  guilty  of  contributory  negligeoce  in  walking  into  the  shaft  without 
first  ascertaining  if  the  elevator  was  at  that  place  is  properly  submitted 
to  the  Jury  for  its  determination.    People'e  Bank  v.  Morgolq/eki,  403. 

EMBLEMENTa 
Bee  Rial  Pbopbstt,  1. 

EMINENT  DOMAIN. 

L  SxaTuns  ObNFBRRiira  Powbr  to  exerdse  the  right  of  eminent  domahi 
are  to  be  construed  strictly,  and  unless  both  the  letter  and  the  spirit  of 
the  statute  relied  upon  clearly  confer  the  claimed  power,  it  cannot  be 
SKeroised.    Ligare  ▼.  Chicago,  179. 

&  Ik  Ookbtrttino  Statutbs  Confbrrino  Powbr  to  exerdse  the  right 
of  eminent  domain,  the  question  is  not  as  to  whether  or  not  the  per- 
son or  corporation  seeking  to  exercise  it  might  not  do  so  with  as 
great  safety  to  persons  and  property  as  any  other  person  or  corpora- 
tion, or  whether  it  would  work  out  an  equitable  result  to  allow  a  partio- 
vlar  person  or  corporation  to  exercise  it  in  a  given  case.  The  question 
b  purely  one  of  legal  power.    That  person  or  oorporation  which  tho 


tbttl  parpoM,  bill  for  no  other,  and  bo  otbor  p«rM»  or  oorpovmiioA  boI 
ttiOB  asUMriatd  mm  •xwtim  it  lor  that  pupoMw  £4F<w  ▼•  Cfctei^^ 
179. 
Ammvunov  jo  Pvbuo  Uaa — Thwmaaaom  i»  AvcmuB  Uin.  —When 
land  m  appreprmted,  pmsaant  to  legitlatiTO  anthoritj,  to  aa  importaat 
poVlio  «M^  a  ooboeqiioat  grant  eaaaot  bo  hold  to  aathorvo  tlM  aaaoo 
laad  to  bo  taken  for  a  noo  wb<4Iy  inoonoiotoat  with  and  whioh  aaporw 
oodoo  the  former  aoi^  nnleei  it  appeara,  hj  ozpreot  worde  er  bj  aieoeeiry 
implieatioa,  Oat  each  la  tha  legiabtiTa  mteal»    Mtrt  Wagmw.  Lakf 

JjaatATiom  or  AonoHa^  1;  UvKicipa&  OtttvoBATion^  18{  Suubqam^ 

KIIOUUBRAKGB& 
8eo  iMsaaAHo^  %  10. 

EN  MA8SS. 
8aa  SxBOunoii.  4-(L 

ENTIRETIB8. 
8eo  Hvaaau^  akd  Wii%  db 

BQUIXT* 

L  SvnTAKJiRBUV— AoQviSBCUica.^- Whether  the  right  taaqaitdUera> 
lief  ia  aflaeted  hf  aaqaioaoeaea  dapende  apea  the  eireoaiataaoaa  in  each 
oaae.  Where  auoh  a  defenie  ia  claimed,  the  faeta  relating  to  it  boeome 
Material*  aad  may  be  inquired  inta    Jaekmm  ▼.  Siesentom,  476L 

&  Lon  UmiaooBiNiD  CoMvarAira^  Powkb.  ie  Rxpi>aob.— If  a  ooBToyanoe 
of  land,  not  being  recorded,  haa  been  loa^  thare  ia  no  daabt  that  eqaity 
will  relievo  the  grantee  or  hia  aueiaaaara  ia  intereat  by  eompelliag  the 
grantor  or  hia  aneoeaaora  ia  intereat  to  aaeeato  aaothar  ooBToyanoa^  The 
fight  to  thia  relief  doea  net  depend  npon  any  atatatary  provtiie^  bat 
haa  ita  aaaetioa  in  the  general  jariadiatian  of  oovrta  of  oqai^.    £mU  r, 

H  MnrfATB  nr  Waimv  IuMmmBxr — Bbuiv  aAumi;  whbn  Mat  bi 
Obantbd.  — -  In  caaeaof  mistake  in  written  inatraments,  conrts  of  equity 
interfere  not  only  aa  betwaea  the  original  partiea,  bat  also  aa  againat 
▼olantary  granteea  and  parehaaera  with  notioe  of  the  facta.  When, 
therefore,  a  mortgage  ia  by  mistake  given  on  the  north  half  of  a  quarter 
■ection  of  land  instead  ol  oa  the  sonth  half  of  each  qaarter-aection,  and 
a  party,  having  notice  of  the  mistake,  baya  anoh  aoath  half,  advanaing 
aa  consideration  therefor  aboat  one  fourth  of  tha  value  thereof,  and 
takea  a  deed  in  the  name  of  another  peraon  who  haa  notioe  ol  tha  lacta, 
and  then  makea  a  aale  to  an  innocent  purchaser,  who  receivea  a  dead,  a 
aaort  of  ^uity  will  require  the  party  who  proourea  tha  deed  from  tha 
mortgagor  to  aacoont  to  the  mortgagee  for  the  profita  made  on  hia  pur- 
ehase  over  and  above  what  he  haa  paid  for  the  land,  and  will  apply  that 
aum  to  the  payment  of  the  mortgage.    Snyder  v.  Pardridgtt  130. 

d,  MoRTQAoia,  MiSTAKB  iH  DisoHABaiNQ  OT  Reoord.  —  It  is  a  common 
thing  for  courts  of  equity  to  relieve  paxtiea  who  have  by  miatakfi  dia- 
cbarged  mortgages  upon  record,  and  to  fully  protect  them  from  the 
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«f  fli«lr  Mtt  wlien  aiiefa  rtlicf  wfll  nol  rwidl  ptvfodloiAny 

•D  ■hlfVl  0P IBIIOOSBV  ponOII&      ilKlllll€y'l  T*  TmWlJWM^  Bufli 

1m  ObTBiAins}  JvsoimiTS,  7»  19,  20;  Spionrio  PBEioaiuvoBi  fivBBOOA* 

ERROR. 
See  AmAU 

BSTATB8. 

Wnxf^Danu  wkbr  wn  n  Tausx.  -^ A  will  daoUring  that  th«  tota- 
toc  giirw  to  hia  wife  all  hia  estate,  both  real  and  penonal,  for  the  pur- 
poee  of  raising  his  children,  to  hold  to  her  and  her  heirs  forever^  Tests 
bar  witii  an  absoLste  eetata  and  does  not  ereata  aaj  tmst  ia  laTor  id 
bar  abUdren.    5eamoM<s  ▼•  Hodgt^  854» 

Sea  Banffnftk  1;  JvDOiarri^  1;  Wxui^  % 

BSTOPPEU 

1.  Wnv  aof  QaxATSD.  — >  When  the  owner  in  fee  ol  kuid  labon  madar  a 
missiinirshflnsiwi  that  be  hsn  only  a  life  estate  tbersia,  with  lamaaader 
to  bia  efaUdien,  and  signifies  his  ooment  to  their  ooaTejaaoa  of  their 
sappoeed  interest  \>j  aiarely  signing  their  deeds  thereof,  wUeb  do  not 
atherwiea  mention  hiai,  without  reeei¥ing  any  oonsideration,  and  after 
tba  deed  Teetiiig  abMiiate  title  in  him  bee  been  read  in  the  preseoee  of 
tba  ebildron's  grantee,  saob  origtnnl  owner  or  bii^grantes^  in  the  abeenoe 
of  any  ansrepresentation  or  oonoeaimeat  aa  to  the  faets  oonstitnting 
titi%  are  not  eetoppad  from  asserting  title  to  the  land*  EttU  ▼•  Jaek$onf 
Ih/L 

%  BBTOvm.  nr  Pam-^CsKATio*  or. » To ereate  aa  estoppel  in  poif  there 
■Met  be  soais  eoodnet  of  the  party  against  whoa  the  estoppel  is  alleged 
amoanting  to  a  representation  or  concealment  of  material  ^ts,  and 
when  erevything  is  oqaally  kaown  to  both  parties,  althoogh  they  are 
mietaken  aa  to  their  legal  righta^  no  estoppel  arisee.  Jfatif  ▼.  Jadtton, 
784. 

8aa  BomiPABin^  2$  ObBPOSATioira,  12;  iMSfTBAHO^  7;  Joveuam,  0^  6b 

EVIDENOR 

1.  Laws  ow  Sisteb  Stati  —  Pbisuicftiov.  —  In  the  absence  of  a  showing  to 
the  contrary,  the  laws  of  a  sistor  stato  wiQ  be  presumed  to  be  the  same 
as  those  in  the  stato  where  sait  is  commenced.  German  Bank  ▼.  Amai^ 
can  tie,  ln$.  Co,,  31G. 

2L   PBXSUMFnOV  that  ErSRT  PSRSOIf  HAS  PiKFOBMSD  A  DUTT  EnJODTID 

BT  Law  OB  CoNTBAcr  is  always  indulged  aoless  the  contrary  appears. 
Olemenis  t.  Loumana  Electric  Lighi  Co,,  348. 
8,  Nonoa  of  Gomtbnts  ow  Conybtanob.  —  It  mat  bb  Pbbsumbd  as  a  Fact 
SBAT  A  Gbabtbb  who  personally  accepts  and  retoins  a  oonveyanoe  knows 
its  oootonts.    BUnn  r.  Chesmtan,  636. 

it  pBBSITMFnOB  UvrAYOBABLB  TO  PaBTT  FaTLINO  TO  TbSTITT  HOT  WaB* 

■ABTBis  WHBB.  —  A  presumption  nnfavorable  to  a  defendant  does  not 
arise  from  his  failing  to  appear  and  tostify  as  to  a  matter  of  business, 
where  it  appears  that  the  business  was  transacted  through  his  subordi- 
nates, and  that  he  was  entirely  nnfamiliar  with  its  details.  Wilton  v. 
SL  Lank  ete.  i2>  Co.,  62i. 
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li  8iooin>AmT  Bfipmoi  or  Ooirrmm  or  Lon  Book  or  Aooouht  Amtm> 
wniM,  man.  -—  StoondMy  eWdeuM  of  tb«  oonttnti  of  aa  aoooaot-boak 
of  origiiial  witriaf  ia  admiaiible  npoo  propor  proof  of  Hm  Ioh  of  nA 
book.    Anchor  MilUngCo.  y.  Wai$K  600. 

C  Bv  OvrJi— Qumnov  Which  mat  Call  iob,  —If  a  wltaesi  who  wm 
pmeiii  when  ohildxtto  waro  ran  oror  by  a  railway  train  ia  aakad, 
*' Right  al  tha  tima  and  while  yon  wera  axaoung  the  ofaildron.  —  light 
al  tha  time  of  the  aooident^  —  wbat^  if  anything,  did  yoa  hear  tha  ooih 
dnctor  or  anginear  lay!  "  tha  form  of  tha  qneatton  ia  anoh  aa  to  indjeata 
that  tha  anawer  may  relate  to  the  ref  ffeaim,  and  therefore  be  adniiaaibl% 
and  tha  trial  eonrt  should  not  presome  that  the  anawer  will  bo  inoom- 
petentk  and  on  that  aooonnt  raf  oaa  to  hear  ii.  Ounm  t.  Ohio  River  JL  R, 
0^,842. 

T*  SriDUfoa  Conobrhiko  Dissasxd  Cohdition  of  Animaui.— In  an  action 
againat  defendauta  for  alaughtertng  plaintiflTs  horaas  alleged  to  hare  the 
glandera,  it  ia  oooApetent  for  the  plaintiff  to  show  that  the  diaaaaa  with 
whioh  hia  horaea  wera  aick  waa  not  tha  glanders,  and  for  thia  pnrpoaa 
ha  may  introdnoa  witnesaea  familiar  with  maladiea  other  than  glandan 
to  whioh  horaea  are  anbjeot^  and  ahow  by  them  that  the  aioknoea  from 
whioh  his  horaea  Buffered  waa  a  diseaae  of  horeea  other  than  glandera 
The  introdaction  of  anoh  testimony  ia  not  a  violatioa  of  tha  rale  whioh 
ezolades  all  eridenoe  of  pnrely  oollateral  faota.     Pearmm  t.  Zekr,  IISL 

&  WRrrrBK  CoMTRAon  and  Collateral  Aorkbmbmtb.  —  A  parol  agreement 
whioh  ia  oollateral  to  bat  not  inconsistent  with  a  written  agreement  oo 
a  diatinot  aubjeot-matter,  may  be  proved.  Therefore^  when  a  oonvey* 
anoe  has  been  made  of  land,  deacribing  it  as  bounded  npon  a  pnblia 
atreeti  the  grantee  may  recover  damages  for  the  non-performanoe  of  a 
parol  agreement  to  the  effect  that^  if  he  woald  buy  such  land,  tiia 
grantor  would  grade  and  build  the  atreet  ao  as  to  connect  it  with  a  csfw 
tain  publio  atreet^  and  would  cauae  public  water  to  be  put  in  the  atrsek 
DurkiH  T.  CobMgh,  436. 

i.  Railroads  —  Rules  —  Parol  Evidbnoe  to  Show  Apflioatioh  of.— 
When  rules  furoiahed  to  railroad  employees  by  the  company  are  in« 
tended  to  be  enforced  for  the  protection  of  the  train,  the  public,  and  aU 
thoae  engaged  in  conducting  the  movement  of  the  train,  extrinsic  evi* 
dence  la  inadmissible  to  show  to  what  state  of  caae  they  are  applicabls^ 
or  how  they  should  be  applied,  in  the  abeenoe  of  any  ambiguity  in  their 
terma.    Oard^  v.  Ifew  York  etc  R,  R.  Co.,  391. 

16L  Wills.  —  When  a  will  directs  that  land  shall  be  sold  and  slaves  divided  Is 
kind,  evidence  that  the  slaves  have  been  divided  in  kind  and  assigned 
to  the  several  legatees  is  not  admissible  to  ahow  that  the  land  has  been 
add  or  divided  and  allotted  to  the  legateea  in  like  manner.  SffdA  ▼. 
WiUiam9t  67. 

11.  Adxissioiis  to  BR  Reoxivbd  as  Bvivbnob  must  be  identified  as  oomh^( 
from  one  whoae  admissions  would  bo  legal  evidanoe  in  the  case,  Smiik  v. 
Waiiama,  67. 

IS.  Aoooumt-Books  Adxissibli  in  Favor  of  Partt  bt  Whov  KbfVi 
An  account-book  of  original  entries,  fair  on  its  face,  and  shown  to  have 
been  kept  in  the  usual  course  of  business,  ia  admissible  in  evidence  avaa 
in  favor  of  the  party  by  whom  it  is  kept.  Anchor  Milling  Oo.  v.  Ifoli^ 
60a 

lib  Law  Chamoiiio  Rctlbs  of.  Valid,  though  It  Mark  Wmriss  !■• 
ooBtprrxMT.  —  Xaws  whioh  change  the  rules  of  evidence  relate  to  tha 
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Nmtdy  only,  aad  wmj  bt  spplUd  to  axbting  mamm  of  aolioii,  and  to 
■otioDfl  pending  at  the  time  of  their  eneetment,  even  though  their  elliMi 
it  to  render  a  pereon  inoompetent  m  a  witneea  who  wee  before  eompe> 
tent    O'Br^tm  v.  AlUn^  596. 

BeeAifiMALSk  3;  Affbal,  1,  4^  8|  7;  OoHsnTUTiova,  S}  DAiuon^  S;  Blio- 
TiONa»  2;  Elbvators,  2;  Fraud;  Oim;  Hokicidb,  1,  S-5;  Judombnts, 
4»  6,  26;  Mabtbb  and  Sbbyaut,  9;  Nbquobhob,  19;  Nbqotiablb  In- 
■XEUMBirTik  12;  OmoBBflp  4;  Plbadino,  4,  6;  Qao  Wabrarto;  Rai]> 
BOAiis»  Z,  6,  7;  Rapb,  8^  4;  Rbward;  Salbs^  8;  Slarobb^  0^  6;  Triai^ 
%  9;  With  BasBs. 

EXECUTION. 

1.  IThay  Svbjbct  Ta  —  Blackebrribb  Growino  ow  Bitbhbs  are  not  aub- 
Jeot  to  exocntion  ae  personal  property,  though  a  atatnte  of  the  atate 
MithoriBea  the  lory  of  the  writ  npon  unharveated  cropa.  Sparrow  r.  Pond, 
»7I. 

&  BxBoimov  Salbs  —  Inadbqdatb  Priob.  —  When  property  of  the  ralne  of 
two  thooaand  doUara,  above  all  encuinbranoea,  ia  aold  nnder  ezeontion 
for  alzty  dollan^  the  price  obtained  ia  groaaly  inadeqnate.  '^LurUm  ▼. 
Sodgen,  214. 

B»  BzBcunoH  Ralbs — Inadbquaot  or  Pricb  whbn  a  Oroukd  tor  Srttimo 
Abidb.  —Though  mere  inadequacy  of  price  will  not  ordinarily  be  deemed 
suffioient  of  iteelf  to  set  aside  an  execution  aale,  yet  it  may  be  oonaid* 
ered  inoonneotion  with  other  irregularitiea  in  the  proceed inga,  and  when 
the  inadequacy  ia  great  the  aale  may  be  aet  aaide  upon  alight  additional 
eireumatancea.     Lurton  ▼.  Bodffert,  214. 

4.  ExBOimoN  Salb  bn  Massb  vor  Inadequatb  Prtob — Laohks  im  Filiho 
Bill  to  B.bdbbm. —  When  city  property  ausceptible  of  divi:«ion  ia  aold 
under  execution  en  moMe,  for  a  grossly  inadequate  price,  without  firat 
being  oflfered  for  sale  in  parcela,  and  the  debtor,  who  was  ignorant  of  the 
aale  and  induced  to  believe  that  it  would  not  be  made  through  the  rep* 
reaentationa  of  the  creditor,  who  waa  the  purchaser,  files  his  bill  to  re« 
deem  within  ten  months  after  the  time  of  redemption  had  expired,  ia 
not  guilty  of  lachea  so  aa  to  defeat  his  right  to  have  the  sale  set  aside 
and  to  redeem  therefrom.     Lurion  v.  Bodgers,  214 

i^  SzBcunoN  Salb  bn  Massb  tor  Inadequate  Price — Wubn  Set  Aside. 
When  oity  property  valued  at  two  thousand  dollars,  free  of  all  encnm- 
brancea,  oonaisting  of  two  lote,  each  with  twenty  feet  frontage  and 
sueoeptible  of  division,  is  aold  under  execution  en  moaae  for  aixty  doU 
buna,  without  being  first  offered  separately  and  in  parcels,  the  aale  ia  tr* 
regular,  and  thia,  coupled  with  the  groaa  inadequacy  in  price,  author^ 
iaee  a  decree  aetting  aside  tile  sale  and  allowing  a  redemption  therefrom. 
Lwion  ▼.  Rodgers,  214. 

IL  XxBCunoN  Sales  en  Mas^e,  when  Set  Abide.  —  When  property  sus« 
oeptible  of  division  ia  sold  under  execution  en  maue  for  an  inadequate 
price  without  first  being  offered  in  separate  parcels,  the  sale  will  be  set 
aside^  if  application  is  made  within  a  reasonable  time.  Lurton  v.  Rodgere, 
214. 

?•  BxBKpnoKS  —  Laborer,  Who  n.  — One  who  ia  the  head  of  a  family  and 
who  earns  his  living  by  the  sale  of  oils  at  retail  from  a  tank  wagon, 
sometimes  driven  by  himself  and  sometimes  by  his  minor  son,  is  a  laborer 
who  habitnally  earns  his  livin<^  by  the  use  of  a  team  and  wagon,  and  he 
is  entitled  to  hold  them  aa  exempt  from  execution,  although  he  alao 
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mmkm  wmtSt  tmA  lnfrtqn<Bt  wit  og  <P  train  Mi  bUmw  wwu  CbmmHdatti 
Tank  Lim  Ob.  t.  ffmO^  286. 

iL  SxiHYTtOHS  —  PxOOSm    OF   IlVBITKAVai    VFOH    EZSKFT    PBOmTT.  — 

When  personal  property,  exempt  from  «zeeotion,  b  dettrojed  hy  tx% 
the  pgeeeede  «f  mennMee  npoa  Micb  pvopeHy  m  nbo  •xaai|pt»  AqpeMi 
T.  H^imm,  111. 

1  bBiimom— Pmuqv  Moirsr.-*A  bofM  obtained  bj  a  debtor  in  ox* 
ohanfo  lor  another  pnrehaeed  with  peneion  meney,  and  egennit  from 
Uwf  bj  atatnte^  ii  aleo  esempt  to  ita  loll  vnlne  when  no  additiooal 
OMaoa  are  inToeted,  though  snch  ralne  la  in  ezoeea  of  tbo  amonnt  origiB^ 
ally  inToeted  in  the  first  hone.    Smiik  v.  BiO,  929. 

loo  OoBFoaATiovi^  11«  U;  HoMisnAD,  2;  Iksujuuvo%  Ss  Juooifm%  Hi 

FBOOM^fi. 

KTECUnOK  SALES, 
See  BxaoDnom,  S-4. 

BXECUTORS  AND  ADMINISTRATOB& 
Sao  Pbtis^  S;  HvBBAim  amb  Win,  OL 

KKEBiFnOKa 
Sao  XxiODTiov,  7-0}  HoimnAO^  1, 1 

EXPERTS. 
See  WinriWHL  1 


EXPRESS  COMPANIES. 
•   See  RiTHittAPiit  4m 

FALSE  REPEESENTATIONa 
See  TnoM%  3;  VHinon  amd  PimoKaaBB,  S. 

FEDERAL  COURTS. 
See  JuDQimra^  IL 

FEES. 
SeeOmoBita,  % 

FELONIEa 
SeeCBiinNAL  Law. 

FEITCB3. 
•ae  AomuB  FoaansioN;  BoifNDAHm,  1;  Co-tbhakoKi 

FIXTURES. 
See  AmcHMSirT;  Dnmin. 

FLOODS. 
See  Watsroourabs,  3-& 

FORECLOSURE. 
See  JuRisDioTioN,  3;  Mortqaois,  4^  6-8. 
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fORFEZTUBlL 
8m  Dwxim,  3;  Ihsubaho^  9l 

FOKOE&Y. 

L  The  Cimv  SanuraiiL  SLUffum  of  Forobrt  am  L  A  writing  in  suoh 
form  M  %o  b«  appMvntly  d  tome  legal  affiisaey;  2.  An  aril  intonti  and 
tw  The  fnlaa  making  of  aaoh  writing.    State  v,  Orpder,  358. 

ti  BvBNTiAi*  ELnrMNT  OF.  —  Intent  to  def rand  ia  an  aaaanttal  alement  of 
tiia  erima  of  forgery.  It  moat  therefore  be  alleged  and  prored.  8icU$ 
r.  Warren^  681. 

&  FxoRTiovs  SioNATVBB.  —  Signing  the  name  of  a  fictitiona  peraon,  with 
intent  to  defrand,  ia  a  forgery.     SiaU  ▼.  Warren,  681. 

1  Imfbrfbof  Imttatiom  of  Rbal  Sionaturb.  — When  one  aigna  the  name 
of  a  penon  really  exiatiog,  bnt  doea  it  ao  imperfectly  or  inaoonrately 
that  anyone  of  ordinary  prudence  would  not  be  deoeired  by  it^  he 
oannot  be  oonTicted  of  forgery;  and  the  queation  whether  or  not  the 
attempted  forgery  waa  ao  imperfect  aa  to  deoeire  a  man  nl  ordinary 
pmdenee,  ia  generally  one  for  the  jury.    Stale  t.  Warrtm^  681. 

Si  IfissPBLLino  or  THE  Nahb  Foroko  or  WRrniTo  It  ix  iuoh  a  Mav« 
NBR  AND  WITH  80  LrTTLM  Rbsbmblanob  to  the  aignatura  forged  at 
not  to  deceive  a  careful  person  doea  not  prevent  the  crime  of  the 
writer  from  being  a  forgery  if  there  waa  an  intent  to  deceive^  eonpled 
with  a  possibility  of  success.     State  r.'Oryder,  358. 

Ci  SoFFiciBNCT  of  Indictmbnt.  —  An  indictment  alleging  that  the  aoonaed 
uttered  and  published  a  forged  check,  knowing  it  to  be  forged  with  In* 
tent  to  cheat  and  defrand,  is  sufficient,  although  it  doea  not  allege 
the  name  of  the  party  intended  to  be  defrauded.     State  ▼.  If  arm,  681* 

7.  Indtotmbnt  for  Forobrt  —  Mibspblliko  thb  Namb  Forobd. — Imma- 

terial Varianobs  resulting  from  clerical  inaccuraoiea  in  transcribing 
and  misspelling  a  name  forged  are  not  necessarily  fatal  to  the  indict* 
ment.  Tlierefore,  setting  out  in  the  indictment  the  name  forged  aa  that 
of  J.  A.  Gandy  ia  not  fatal,  though  in  the  original  instrument  auch  name 
haa  much  more  the  appearance  of  Jo  jandy,  if  such  instrument  ia  very 
illegible  and  was  represented  by  the  accused  to  hare  been  written  by 
Mr.  Oandy.    State  r,  Oryder,  358. 

8.  Srbohbous  iNSTRncTioNS.  —  Instructiona  authoriaing  a  oonYiotion  of 

forgery,  bnt  wholly  omitting  the  issue  of  defendant's  fraudulent  intent^ 
are  erroneouib    State  r.  Warren,  681. 

FRANCHISES. 
Bee  Municipal  Corfobations,  8,  9;  Statutes,  4|  WATBROouRSEa^  L 

FEAUD. 

QowROV  09— Whxe  Need  hot  be  Submiitbd  to  Jury.  — Though  a  sale 
of  personal  property  ia  presumptively  fraudulent  for  want  of  change 
of  poeaeeaion,  yet  the  evidence  rebutting  auch  presumption  may  be  ao 
elaar  and  free  from  dispute  aa  to  jnatify  the  court  in  refusing  to  aub» 
mit  the  question  of  fraad  to  the  jury.  PrerUite  Tool  etc  Oo,  v.  SchkitieTf 
787. 

8ee  Acnoirs;  Banks,  1;  Carbters,  4;  Elbctiovs^  2;  Forobrt,  S^  8,  6,  8| 
Fraudulent  Convbtancbs;  Insolvenot,  2;  Insurance,  15;  Juoo- 
ments,  9.  18-20;  NBGLiaBNOE,  14;  NBaoriABLi  I«8Tbumbht%  S-4i 
Tbubts,  3. 
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fraudulent  cx>kv]e7ancba. 

L  OomrsTAiioB  Oon sidbrid  Voluhtaht  to  Estsrt  of  Dnmtaiics 
Actual  Oorsidbmatiov  aitd  Rsal  Yalus  wbkii.  —  Wh«r»  th« 
alion  paid  is  •mall  in  oompariaoa  with  th«  real  Talne  of  the  yitiperiy,  aad 
when  the  dreanutancea  of  the  oaie  are  extremely  nnfavomble  to  tlie 
fauBcea  of  the  traneaotion,  though  not  aniBcient  to  eetaUiah  abeolnte 
franci,  the  oonveyanoe  will  be  regarded  at  a  yolnntaiy  one  to  the  extent 
of  the  diflSBrenoe  between  the  aotnal  oonirfdenttion  and  the  real  valne  ef 
the  property,  and  to  that  extent  will  be  treated  at  frandnlent  and  Toid 
ae  to  existing  creditors.    Smffder  t.  Partridge^  180l 

%  Feaudulxiit  Oomtrtamcbs  BrrwKm  Hubbaho  and  Wifb.  —  When  a  wife^ 

having  money  in  her  own  rights  gives  it  to  her  husband  for  general  use 

without  any  agreemeot  or  expeotation  that  it  is  a  loan  and  withont  any 

obligation  for  ita  repayment^  the  transaotion  cannot  geoerally  in  later 

years  be  made  the  means  of  proteoting  the  insolrent  husband's  property 

against  his  eredttofs.     In  such  cases  the  trmnsaction  will  generally  be 

deemed  to  have  been  made  without  consideration,  and  for  Ihe  purpoM 

of  hindering^  delaying,  and  defrauding  ereditora.    (km  Ootrntif  Bmmk  ▼• 

rs6ir,888. 

8ee8ALB8|l 

FRUCTUS  NATURALE8. 
See  Rbal  pBorBKTT,  L 

OAMma 

Oakiiio-boom,  wbat  a^  —  A  room  fitted  up  for  the  purpoee  of  furnishing 

information  to  enable  persons  meetiag  therein  to  exercise  their  Judg* 

Ment  in  laying  wi^^ers  upon  horse-races  occurring  in  another  part  of  tiie 

country,  and  who  pay  their  money  irrevocably  into  the  hands  of  the 

keeper  of  the  room,  to  wager  it  with  persons  present  at  the  races^  the  gains 

of  the  wager  being  paid  within  the  room,  and  the  losses  being  nmds 

known  to  those  betting  therein,  is  a  gaming«room  within  the  meaning 

of  the  Michigan  statuts^  which  makes  it  a  misdemeanor  for  any  person, 

for  hire,  gain,  or  reward,  to  keep  or  maintain  a  gaming-roon.    Pmgk 

▼.  If  sM4/,  632. 

See  Nbootiablb  In8tbitiibvi%  I^ 

OARNISUMSNT. 
See  ATTAOHMBjrT;  JumnnionoM,  Si 

OIFTS. 

f  ABOL  Qm  OF  Lavd  fbom  Fathbb  to  Son,  Xtibbitob  of.  — The  aMrt  ImI 
that  a  son  removes  from  another  state  to  real  estate  owned  by  his  father, 
ttvee  thereon  with  his  family,  and  expends  a  small  sua  of  money,  part 
of  a  larger  amount  received  from  his  father,  in  keeping  the  propetty  In 
repair,  is  insufficient  evidence  to  establish  a  parol  gift  of  tin  yiupot^y 
from  his  father  to  him.    O'Brytm  v.  AUtm.  fiOft. 

See  Tnuna^  1, 1 

GOOD  HEALTH. 
8eelMS0BAB0%  UL 
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oooD-wnXb 

1.  Baui  ov  Branmi.  -»Tbi  Gooikwill  b  nn  WArom  wbioh  tt«  maaag*- 
Mtnt  of  the  buainaw  wioa  from  the  pablio  and  th«  probabili^  that  all 
•ostoman  will  oontiiiiie  their  patronage.  It  ia  the  ohaoee  or  piobabili^ 
that  eoatom  will  be  had  at  a  oertain  pUoe  of  boetaeei  ia  eoaaeqaenee  of 
the  way  that  boeineei  hae  beeo  preTioualy  earried  on.  Vomierbank  ▼• 
Sd^midi,  838. 

%  Baim  of  Bcrsnnas  with  thb  Good- will  leearei  to  the  pnrohaier  the  right 
to  ooatiniie  the  old  bauaen  at  the  old  staad  with  the  probability  ia  hlfl 
layor  that  the  ciutoiiien  will  oonttnae  to  go  there.  Vanderbctnk  ▼• 
8chmidt,Z3e, 

S.  8alB  of  BP8IWM8  BT  RktIRINO  PlBTirBS  wiTHoirr  AmrdnFirLATiOH  oov* 
ontNiNO  QooD-wiLL  ooQTeyi  eimply  the  adTantage  whioh  aa  eetabliahed 
tmaineei  poseeasee  over  a  new  enterprise.  It  doee  not  inolnde  a  atipnla* 
tioo  that  the  boiineM  shall  ooatinne  to  have  the  benefit  of  the  name^ 
reputation,  or  senrices  of  the  retiring  partner.  It  transfen  only  ■• 
mach  of  the  onstoni  as  will  oontinne  notwithstanding  hie  retirements 
TcmUr^ank  t.  Schmidt,  836. 

i.  Btskt  Mam  has  ths  Right  to  Uss  his  own  Namb  in  his  own  bui* 
ness,  though  he  may  interfere  with  or  injure  the  business  of  another 
haying  the  same  name^  prorided  he  does  not  resort  to  any  artifice  or 
oontriranoe  for  the  purpoee  of  producing  an  impression  that  the  estab- 
lishments are  identical,  nor  do  anything  oaloulated  to  mblead.  Vcmdmr* 
hank  V.  Seknddi,  838. 

Si   SaLB  of  BuSIHBSS  and  GkWD-WILL  THBBBOF  DOBS  VOT  lMOLin>B  THB  RxaBf 

TO  UsB  THB  VsiiDon's  Namr,  and  he  is  therefore  entitled  to  aa  injuno* 
tion  to  prerent  such  use  by  the  vendee.  VondeiifoiJt  ▼.  SchmUU,  830i 
ti  Salb  of  Busihbss  —  Right  to  Use  Vbivdor's  Name.  — If  the  proprietor 
of  a  hotel  commonly  known  by  his  name  sells  the  hotel  and  business 
and  good-will  thereof^  this  does  not  inrolye  the  right  to  contiaue  the  nsa 
of  his  name  in  connection  with  such  hotel,  and  if  such  nse  is  attempted^ 
he  IS  entitled  to  injunction  to  prevent  its  oontinuancCk  Vondmrbaak  F* 
Miidcfi;83«. 

See  OoHTRAonik  4;  Tbadb-mabsb. 

GRAND  JURY, 
•se  Oo«wiTUTiOBS»  4;  Homioiob,  7|  IimiDfiunk 

GRANTS. 
See  Dbxob,  A. 

GUARANTY. 
See  NwonABLB  IvamtuMBirrs,  7;  Bailboab%  Ml 

HABEAS  OORPUa 
iBMrAVCB  OF— JvBiBDionoir.  —When  a  court  has  jurisdiction  to  adjudge  a 
petitioner  to  the  onstody  from  whioh  be  seeks  to  be  released  by  kabta§ 
mrfm  grounded  on  errors  committed  by  the  oommittiag  magistnts^ 
Iho  wiil  will  not  issue.     Turner  t.  Conkey,  251. 

See  JusncB  of  thb  Pbaoi^  L 

HABITATION. 
See  Lavdlobd  ahd  Tbbabt,  I« 
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HBIRS. 
Urn  DoM^  Si  Daram  Mnkim;  HaasAm  a«b  Wii%  1-J^  6|  Ji 

J|  liOSTOAOM^  §k 

HIGHWAYa 
8m  Raoboabb,  I,  60l 

HOMESTBAD. 

I.  bsMFTioir  —  Ix TBSTMiNT  OF  Progebds  IN  Anothib  Statk  —  When 
the  proceeds  of  the  sale  of  a  homestead  in  one  state  are  invested 
In  a  homestead  in  another,  and  the  latter  homestead  in  sold  and 
the  proceeds  reinvested  in  another  homestead  in  the  former  state,  the 
last  homestead  is  not  exempt,  but  is  liable  for  the  debts  of  the  home- 
stead claimant  incurred  in  that  state  prior  to  the  last  inveetmentL  DoA 
ton  ▼.  Webb,  314. 

ti  Partial  Uae  of  Hotel  Afi.  — When  a  two-story  bnilding  is  need  in  part 
as  a  homestead  and  in  part  as  a  hotel,  and  the  rooms  on  the  first  floor 
need  for  hotel  purposes  are  also  used  by  the  family  as  a  passage-way 
between  rooms  occupied  as  a  home  and  for  ingress  and  egress  to  the 
building,  and  the  second  story  of  the  building,  though  used  exclusively 
for  hotel  purposes,  is  inaccessible  except  through  that  part  occupied  as  a 
homestead,  the  whole  building  must  be  treated  as  a  homestead,  and  there- 
fore declared  exempt  from  execution.     Cas$  County  Bank  T.  Weber,  288. 

8,  Partial  Use  of  Building  as  Hour.  —  When  a  houiestead  claimant  uses 
a  particular  building  as  a  home,  the  whole  of  such  building,  in  cases  of^ 
controversy,  will  be  presumed  to  constitute  and  1>e  a  part  of  the  home- 
stead, nntil  it  is  shown  by  the  adverse  party  that  some  specific  portion 
is  not  of  the  homestead  character,  and,  therefore^  not  exempt  Oam 
County  Bank  t.  Weber,  288. 

HOMtrioa 

L  HaHSLAUGHTBR,   EvIDEITCE  SUPFECrENT  TO  SUSTAIN  OOMTIOTIOy  lOB.  — 

On  a  trial  for  murder,  evidence  showing  that  a  warrant  for  the  arrest  of 
the  defendant  on  a  charge  of  bastardy  hail  been  issued  by  a  justice  of  the 
peace,  and  placed  in  the  hands  of  the  deceased,  who  was  a  constable, 
for  his  anrasti  that  the  defendant,  expecting  such  a  warrant,  armed 
himself  for  the  express  purpose  of  resisting  arrest,  and  shot  end  killed 
the  deceased  upon  his  attempting  to  make  the  arrest,  is  sufficient  to 
sustain  a  verdict  finding  him  guilty  of  manslaughter.  Palmer r.  People, 
148. 

1.  Murder  — Killing  of  Constable  whils  Attempting  to  Arrest  un- 
der Warrant  wrrHoirr  Seal.  —  Where  a  person  expecting  a  warrant  for 
his  arrest  on  a  charge  of  bastardy  forms  a  malicious  intention  to  resist 
and  kill  any  officer  who  shall  attempt  to  arrest  him  on  that  charge,  and 
in  furtherance  of  that  intention  does  shoot  and  kill  a  constable  while 
attempting  his  arrest,  knowing  and  believing  that  the  deceased  only  in- 
tended to  arrest  him  on  that  charge,  and  not  in  self-defense,  he  will  be 
guilty  of  murder,  notwithstanding  the 'fact  that  the  warrans  was  illegal 
in  having  no  seal.     Palmer  v.  People,  148. 

SL  Murder —Thrxatb,  Evidence  of  Admibshsle,  though  not  Known  to 
Dbcbasbo,  whsn.  —  Where  a  person  makes  a  threat  to  use  a  revolver 
upon  another  whom  he  believes  to  be  a  constable  in  case  be  should  at- 
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to  WPMl  U«,  crMMM  4»f  Meh  lima  v&l  to  adMluibte  ncmhirt 
Mm  m  Mi  irkl  l«r  «to  wlwqwt  kaUiag  of  »  oooaUble  wbiW  altompt- 
mg  toMVtH  Mii^  ««  tMidiiig  lo  tkQW  mtdUm  and  rnwH  ialeotion  «!  hia 
9M\  Mid  to  fHW  «barMtor  to  hi»  ««t  to  killii^  tlM  deoe«Md»  whether 
the  Utter  knew  of  his  threate  or  not.     Palmer  t.  People^  146. 

4b  ETii>iif GB  —  STATVMvifTB  99  DmitftaiiT  8howino  Maliob  and  Aimim. 
Where,  on  the  trial  for  the  mnrder  of  a  constable  while  attempting  to 
arrest  the  defemlant  upon  a  Las  tardy  warrant,  the  warrant  has  been  in* 
trodnoed  in  evidence,  evidence  that,  two  days  prior  to  the  killing,  the 
defendant,  npon  seeing  a  person  wIm  had  been  a  constable,  said,  '*I  be- 
lieve he  is  going  to  •rrwk  ■Mi,'*aapd,  drawwg  m  rsfolver  from  his  pockety 
added,  "If  he  tries  to  arrest  me,  he  will  hear  from  this,**  is  admissible 
as  tending  to  show  ■aliee  a^pMiist  Mkf  ofieerof  the  law  who  might  at- 
tempt to  arrest  him,  and  his  premeditoted  design  to  make  resistauoe  to 
the  arrest  which  he  ezpeetod,  and,  token  in  oonuection  with  his  exhiW- 
iion  of  a  deadly  weapon,  as  showing  his  animus.     Palmer  ▼.  J^^npte,  146* 

Si  EviDBNoi  —  DsrionvB  Waerakt  Admi&sim«s  ton  what  Pntrast.— On 
the  trial  of  a  defendant  for  the  murder  o!  a  eonstoble  while  attempting 
to  arrest  him  on  a  iMuitardy  warrant,  defective  In  not  having  a  teal  at- 
tached thereto,  where  the  defendant  claims  that  t^e  killing  was  in  self- 
defense,  and  in  resistance  to  a  supposed  hostile  uiorrement  of  the  deceased 
when  the  latter  stretched  out  his  arm,  the  warrsnt,  althongh  technically 
defective  in  the  matter  of  a  seal,  is  admissible  in  evidenos  for  th«  proe- 
ecution  to  show  that  the  movement  of  the  deceased  toward  the  defend- 
ant was  made  for  a  lawful  purpofie,  and  under  authority  Of  a  writ  which 
was  supposed  by  him  to  confer  tho  right  to  make  the  arrest.  Pahner  v. 
People^  146. 

iL  IirDtOTHRIT  TOB  MtTHOSR  NVtS  ITOT  kVIOL  TSAT  DBCEABtD  WAS  A  If  I'AI  AN 

BuRO.  —  An  indictment  for  the  murder  of  one  George  Bopp  neeii  not 
aver  that  the  deceased  was  a  human  being;  the  name  imports  m  human 
being.     Palmer  v.  People^  146. 

7.  I5DTCTM»NT  foii  MuRDKB,  StmTCiKnT  WHiw.  —  Hie  coTTchisinn  of  an  itt. 
dictinent  for  murder  In  the  words*' and  so  the  saidT.  P.  did,  in  the  man- 
ner and  form  aforesaid,  feloniously,  unlawfully,  willfally,  and  of  his 
malice  afcreihought,  the  said  0.  B.  kill  and  murder,**  etc.,  is  sulHcient, 
without  charging  **and  so  the  grand  jurors  aforesaid,  npon  th«ir  oaths 
aforesaid,  do  say  that  the  said  T.  P.  did,**  etc.,  when  the  omitted  Words 
appear  at  the  beginning  of  the  indictment.  Their  repetition  at  the  oon- 
clusio>n  is  not  necessary.    Palmer  r.  People,  146. 

H  Indictmsnt— Dbath  fbou  Mortal  Wound  Oiyen,  SumcivNT  Am^sga- 
TloN  or.  — Where  an  indictment  alleges  that  a  wound  was  giren  one 
day,  and  that  the  deceased  languished  or  grew  weaker  until  the  next 
day,  and  died,  this  is  sufficient  to  show  that  he  died  of  the  mortal  wound 
given,  of  which  he  languished  to  death;  and  the  rerpective  dates  of  th« 
stroke  and  of  the  death  are  sufficiently  stated.  Palmer  v.  People,  146, 

ft.  Indictment  —  Mannkh  and  Means  ov  Death,  SuFriciENT  Alleqatioh 
OF — An  allegation,  in  an  indictment  for  murder,  that  the  defendant,* 'with 
a  certain  revolver  loaded  with  gunpowder  and  leaden  bullets,  which  he, 
the  said  T.  P.,  then  and  there  held  in  his  hand,  he,  the  said  T.  P.,  did 
thetiand  l^rtrre  felonionsty,  unlawfully,  willfully,  and  of  his  malice  afora* 
thought,  shoot  off  and  discharge  at  and  upon  the  said  G.  B.,  thereby 
and  by  thus  striking  the  said  G.  B.  with  one  leaden  bullet  thus  dis- 
charged from  the  revolver  in  tbt  hand  of  the  said  G.  B.,  inflicting  on 
iJf.  8T.  Ksr..  Vol.  XXXIL— 60 
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and  In  tbe  rfgbt  dde  of  bim,  the  Mdd  O.  Bl,  one  mortal  wound,*  •!&, 
pUinly  ihows  fhal  the  deoeued  wm  •track  with  the  ballet  disdhoiged 
from  tho  reTolror.  No  partionUr  word  or  phroao  need  show  the  mumer 
•nd  meane  of  death,  if  saoh  faot  is  made  plainly  to  oppeoft    Fakatr  ▼• 

HORSS-RACBB. 
SeeQAMUfOb 

flOTBL& 
See  €toOD-wiLL»  6;  HousnAS^  % 

HUSBAND  AND  WIFB. 

L  Mabttal  Broan  in  Pbopbrtt  as  Amoniro  Childbbi.  —  Whea  a 
married  woman  to  whom  her  father  haa  deviaed  part  of  hie  eetate  pre- 
deoeaeea  him  intestate,  her  children  living  at  the  time  of  the  teetator'a 
death  take  as  her  representatives  nnder  the  will  of  their  grandfather; 
and  that  part  of  the  estate  which  their  father  has  reoeired  for  them  in 
land,  or  invested  in  land,  and  which  ia  capable  of  identificati<»,  maj  be 
recovered  by  them  from  htm  or  from  any  one  holding  nnder  him.  nnless 
their  title  has  been  defeated  by  prescription  or  some  other  means. 
8nM  T.  WiUiami,  67. 

&  If ABiTAL  BiOHTB  DT  Pbopxrtt  A8  AfTSGTiifo  Childrcn.— The  faot  that 
A  hnsband,  who  has  acquired  land  by  virtue  of  his  marital  rights,  and 
by  inheritance  as  sole  heir  of  his  wife,  has  often  declared  while  in  pos« 
session  that  it  belonged  to  his  children,  and  that  he  intended  they  ahoold 
have  it,  together  with  the  faot  that  be  has  placed  some  of  them  tern* 
porarily  In  possession  of  part  of  the  land,  is  not  sufficient  to  vest  the 
title  thereto  In  them  nor  to  raise  a  trust  in  their  favor.  Smith  v.  WU' 
Aoms,  87. 

t.  Mabital  Rigbtb  is  Pbopbktt  as  AnrBomia  GmLDBBir.— When  by  Inw 
a  husband  is  the  sole  heir  of  his  wifs^  and  his  marital  rights  can  aVtaoh 
to  her  real  and  personal  property,  her  children  npon  her  death  wiU  take 
tto  interest  in  a  devise  or  legacy  to  which,  nnder  her  deoeaaed  fiather^s 
will,  she  was  entitled  at  the  time  of  her  marriage^  and  as  to  whioh 
she  died  intestate.    SmUh  v.  WUliami,  67. 

4.  Tbhabot  bt  Ektibxtibs  can  Bxm  omlt  where  there  ii  a  oonveyanoe 
of  a  vested  interest  in  the  title  of  real  property.     diaUer  qfAl^redH^ 

7oa 

I.  Mabbibd  Wombn  —  Sbpabati  Estatb.  —  A  deed  to  a  trustee  of  a  mar- 
ried woman  and  her  heirs  and  assigns  dose  not  ereate  a  separate  estate 
in  her.     Warrem  v.  Oaatelio,  669. 

6^  If  A  Husband  abd  Wm  Ck>NTBiBUTB  E^allt  from  their  separate  «•- 
tatee  moneys  which  tfiey  invest  in  a  bond  and  mortgage  taken  in  their 
joint  names,  to  be  held  by  them,  their  executors,  administrators,  or  as- 
signs, they  become  tenants  in  oommon  thereof^  and  neither  can  take 
anything  by  right  of  snrvivorship  on  the  death  of  tiie  other.  MaU§r  nf 
ASfndU,l(^ 

let  Fbaudulbbt  OaBTBTAHOBi,  2;  Ibiobavo%  9;  Mabbiabb  AMD  Jhwnaa, 

nCPBAOHMENi: 
See  AonoBB;  HaauaBRoi^  14 
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IMPBOVEMKNm 

INDBMNIT7. 
8m  KnonABLi  iKsxEuiaR^  17* 

IKDICfTMJSNT. 

1  BowwmtMKCT  OF.  -» When  a  erine  nuty  be  oommiited  by  ■ereral  melhodi^ 
the  indietmeiit  nifty  ehnrge  thai  it  wm  eonunitted  by  all,  provided  the 
diflbrent  methods  are  not  inooneittent  with  or  repugnant  to  eaeh  other. 
Anfe  V.  Montgomery,  684. 

&  JouiDKK  OF  FxLOHUS  IM.  —  SeTenl  distinot  felonies  may  be  charged  is 
the  fame  indiotmeat  when  all  relate  to  the  lame  traniaotion,  and  admit 
of  the  Mme  legal  judgment^  and  at  a  rule  the  proeeoation  will  not  be  re- 
qnired  to  eleot  on  whioh  ooant  it  will  proceed  in  saoh  ease.  8UUo  t. 
Botix.t86. 

8.  Tmi  AMD  Pi^OB,  SufficiBHT  AiXMATiOM  OF.  —Where  one  fact  is 
alleged  in  an  indictment,  with  the  time  and  place,  the  worda  "then 
and  there,**  anbeeqnently  need  as  to  the  occnrrenoe  of  another  fact^ 
refer  to  the  same  point  of  time  and  neceesarily  import  that  the  two  were 
•o-ezistents  and  it  is  snfficient  if  theee  words  are  repeated  to  every  other 
aaterial  fact  set  up  in  the  indictment.  Palmer  v.  People^  146^ 
See  FoaottT,  6^  7;  Homioidi^  6-9;  JEUpi,  6,  6;  Rosbiev. 

INDORSEMENT. 
8ee  ATTAinDiBinr»  1;  Niootiabiji  iMsxEumnii  6^  7»  1€L 

INFANTS. 
8ie  Damaom^  6;  IraumAxoi,  9;  NaoLioivai»  80|  lUn^BOAPii  81-81^  88. 

INHERITANOB. 
See  HasBAND  and  Wifb,  % 

INJUNCTIONS. 
Seo  OonmAOxai  4;  Co-tbnahot;  Qood-wili^  I^  & 

IN  PERSONAM. 
See  JuDOMBHiBt  8;  Pboobh^  8L 

IN  REM. 
SeePBOOBBS,  4. 

INSOLYENOT. 

1.  OovTBTAVOBB  Of  CoHTEATBNTiOM  OF.  — One  who  adraacsa  iMoey  to  •• 
hisniTsnt  nndsr  an  agreement  that  he  shall  receiTO  as  seonrity  therefor 
a  ooDToyanoe  of  certain  property,  but  to  whom  each  ccnTcyance  is  not 
SKConted  nntil  two  weeks  after  such  money  is  receirod,  is  not  on  thai 
kt  to  be  tanked  as  an  vnsecnred  creditor  recelTiBg  ssearily  Isr  an 
debt^  althongh  he  had  reason  to  beliere  that  his  dsblor  was 
sdvsat  when  the  loan  WM  made.  Bmk  r.  BmOOt,  44X 
ti  Abtbobdbmt  Dbbxb.  — Ohb  Who  Loavs  Mohbt,  Krowibo  It  n  io  bb 
UsBD  Of  Patixq  a  Prb-bzotibo  Dbbt,  to  a  borrower  in  embarrasssd 


MS 

efrenmataneet,  and  who  litkai  noantgr  Iw  niflli  lofto,  b  not  tti«reby 
guilty  of  any  fraud  or  avanon  of  Hm  inMlvenoy  law,  and  anch  aeonri^ 
cannol  ba  wk  aaida  or  ragarded  ai  a  frand  npon  anch  law.  Btuk  ▼. 
BouieUe,  442. 

Bee  OoKBOtJOMm^  14$  FsAuoouun  OoaTJnrAiioia^  i. 

mSTRUCnOHB. 
Ia«  AnsAi^  7»  %  Dimaam^  8;  FoaaBRT,  S;  Hmuobxo%  3s  NoMawi^  1) 

IhMAMHMu,  4;  Xbui^  8-^ 

INSURANCB. 

L  Ihsurabli  Iwtvrbst  nr  BmLniNa  oir  Land  Hbld  inrDia  GoifntAcr  ov 
pDBOHAiiB.  —  Oae  who  holds  land  nnder  a  oontraot  of  pnrchaaa  hat  aa 
Insurable  interest  in  a  building  which  be  is  araeting  therooii.  ffmU  ▼• 
Niagara  eU.  /im.  Ob.,  497. 

&  ApruoANT  rott  mot  Riqitirid  to  Show  his  Titli  vvlbs  RaniuaaiMP. 
An  applicant  for  insurance  is  not  required  to  show  the  exact  ceoditioB  of 
.  bis  title  to  the  property  sought  to  be  insured,  unleea  be  ii  requeetad  eo 
to  do;  and  if  hia  application  is  oral  and  no  daoeit  la  praetioed,  bn  fail* 
are  to  mention  encumbrances,  where  no  inquiry  Is  made  concerning  an* 
onmbranoes,  is  immaterial.     HaU  r.  Niagara  etc  Im,  Cb.»  497. 

8,  Chanoi  of  Intbrist.  — Tn  laauiiro  ot  an  Exbcutton  ako  Its  Lktt 
UPON  Personal  Proprrtt  do  not  constitute  aneh  a  okange  iu  the  inter* 
est,  title,  or  possession  of  the  aasured  as  avoids  the  policy  under  a  con- 
dition declaring  that  it  shall  be  void  if  any  change  other  than  by  the 
death  of  the  assnred  takes  place  in  the  intereatt  title,  or  poasession  of 
the  subject  of  the  insurance,  whether  by  legal  process  or  jndgmenti  or 
by  voluntary  aot  of  the  insured  or  otherwise.  Walradt  v.  Fhetnix  Ims, 
Cb.,  762. 

4.  CoNDrrioN  iv  Insurance  Poliot  as  to  LmoATioir  Cokobrhivo  Propbrtt, 
OoNSTRnanON  of.  —  A  provision  in  a  policy  of  insurance  that  it  shall 
become  void  if  the  title  or  possession  of  the  property  insured  be  involved 
in  litigation,  relates  to  a  litigation  over  the  title  or  poasession  of  the 
assured,  and  not  to  a  proceeding  instituted  to  oust  a  tenant  from  the 
property.     HaU  v.  Niagara  etc  Int.  Co,,  497. 

8.  Consent  to  Assignment  of  Policy  or  Insurance,  Company  Boonb  by. 
When  an  insurance  company,  without  reaervation,  consents  to  the  aa> 
signment  of  an  insurance  policy,  representing  upon  its  face  an  unearned 
value,  to  a  purchaser  of  the  insured  property ,  who  in  good  faith  pays 
value  for  such  assignment,  the  company  cannot  be  allowed  to  aet  up 
mental  reservations  or  prior  breadies  which  w^ere  unknown  to  either 
party,  in  avoidance  of  its  liability  on  the  policy.  HcUl  ▼•  Niagara  ef& 
Ob..  497. 

f.  Rquitable  Own  ership  Supports  Recital  or  OwNERauip  in  AppLiiunoB 
FOR  Insura><ob  —  Condition  in  Insurance  Policy  as  to  Ownership 
OF  Proper  IT,  uow  GoNSTRrBD.  — A  coaJitiou  in  a  policy  of  insurance 
that  the  policy  shall  be  void  unleas  conseut  in  writing  is  indorsed  thereon 
by  the  company,  if  the  aasured  is  not  the  sole  aud  u  a  conditional  owner 
of  the  property,  relates  only  to  changes  arising  after  the  execution  and 
acc«iptance  of  the  policy,  and  does  not  apply  to  aa  existing  state  or  con- 
dition of  the  property  at  the  time  when  the  policy  was  issued.  MaU  V« 
Niagara  etc  int.  Co.,  497. 


T*  Inan^voi  ni  Tatqb  ot  Tmikd  Pcmoii  «— Kon-Patmikv  o»  Frwivii  ~ 
SmirFSU  — 'Whaii  a  fir*  iiiftaraiiea  poliey  aoka^wMges  tbe  MMip#  •(  the 
fifBAOl  of  a  pff««iiMi  wkioh  »  ImI  iMtnoi  bMa  paidU  Ih*  fMl  tha^the 
ii  bmU  4Wk  a«d  Mai  ta  tlia  iotmrtd  aa  hia  aapraM  pwtot  to 
Iha  piaaMii  doaa  aat  aatop  «Im  iaaaNr  froa  4aiiyUg  ita  vaMity 
iv  Bii  payiat  cif  tha  f lammm  aa  agaiaat  a  aiortgagaa  of  tba  aoMred 
to  whom  the  Ion  it  made  payable,  although  he  reoeiTod  tbo  poliey  from 
Iba  amrtd  wtthont  oalieo  of  tba  aoa-payiaaat  of  aaob  pMadvnk  ITmom 
BmUhgAmtu  r.  IM^f^rd  In$.  Ok,  ttS. 

1.  iMnrBAiWB  IK  Fatob  of  Third  PaRaoii  —  KmKrr  of.  —  Whoa  aa  iaaavaaoa 
poliey  prairidos  that  the  loee  ia  payable  to  a  third  pereou  as  a  mortgagee 
iaetoad  of  tlM  aoenrod,  it  ia  merely  a  deeigaatioa  of  tke  pweon  to  whom 
i*  ia  to  ha  paid,  and  not  aa  aoeigomeat  of  the  poliey,  or  a  ooattaot  to 
bunre  the  intereiit  of  the  mortgagee,  and  ha  oaa  olatai  oaly  what  the 
offigiaaUy  ipvifod  ia  aatitUd  ta  raeorer  aader  hie  eoatraot.  Unkm 
BmiUmg  Am'n  ▼.  Btdiford  Int.  Co.,  828. 

9k  ImumMMcm  ODnriaT  Bovmd  bt  m  Aoairr'd  KnowLSBoa  ov  Tm«a  to 
FaopBaarr  Ixavaok  —  Where  a  widow  luaaree  preporty  beloagiag  to 
the  ayner  heita  of  her  deoeeaed  haebaad,  making  the  applioatiou  in  their 
behalf,  they  haviag  no  guardian,  whorein  she  states  that  they  own  the 
ptioporiy  ia  feo-siiaplo  and  that  it  ia  aaaneamhered,  the  oaly  olaim 
agaiost  tho  property  heiag  her  dower  interest,  and  the  company's  agent 
having,  at  tho  time  he  aeeepts  tbo  pvamiun  and  issues  the  polioy,  fuU 
kaowladga  of  oaoh  dower  iatereet,  hie  kaowledge  is  the  kuowrlsilge  of 
Iha  aomfany  and  biadiag  upon  it,  and  it  eaanot  repudiata  the  oontract 
lifter  a  loss  occurs;  nor  i«  aiioh  poHey  forfrnted  by  the  faet  that  she 
aabeeqnoniity  insttree  her  dower  interest  in  tho  pr^rtjT  in  another  Cvnr* 
pony.  In  order  to  assert  a  lorfeitnre  of  m)  inenrimoe  policy  on  tha 
gpomid  of  doable  insnrance,  the  second  policy  mutt  HavO  been  itt^  to 
tbo  same  persons  mentioned  in  the  first  poliey,  and  on  the  same  interest 
In  the  eame  property.     HaJhrt  t.  OJuo  etc  Ins,  Co.,  515. 

M  Power  or  Iif»DRA2f ci  Pilled  Orrr  bt  Aoemt  of  CmcrAifT  kot  Avoided 
BY  MissTATBMRKT,  WHEN.  —  Where  an  agent  of  an  inenranoe  eompany 
who  has  authority  to  iesao  policies  without  irst  referring  the  applica- 
tions  to  the  company,  with  full  knowledge  of  the  amount  of  an  encum- 
brance upon  the  property  insoiad,  fills  oat  the  application  and  procures 
the  insured  to  sign  it  withoot  reading  it  to  her,  the  oompany  cannot 
avoid  the  policy  beoanse  the  amount  of  the  encumbrance  is  greater  thaa 
that  stated  in  the  appttcatioa.    /Tecte  r.  Ohk>  tfe.  Ins,  Co.,  619. 

IL  WAnrsa  or  CoMMmcm  09  Pouot  or  Ihbveaikmi  bt  Aawi*.  ~-  Where  aa 

insurance  agen^  authorized  to  issue  policies  without  referring  the  ap. 
plications  to  the  company,  fails  to  iadone  upon  a  policy  issued  by  him  a 
permission  granted  by  him  to  laortgsga  the  iasured  property,  aa  required 
by  the  provisions  of  the  policy,  such  failure  will  not  avoid  the  policy, 
the  agent  having  taken  aa  aotiva  part  ia  proonring  the  money  for  whioh 
the  mortgage  was  given,  advised  in  regard  to  it,  and  assuiod  the  insured 
that  she  was  protected  by  the  policy,  notwithstanding  the  provision  of 
the  policy  that  no  agent,  officer,  or  other  representative  of  the  company 
shall  have  the  power  to  waive  any  provision  thereof  except  in  writing. 
B€ehe  T.  Ohio  etc.  Ins,  Go,,  519. 
1&  Lira  IxsmtASOB  —  Ooif  stritctiok  or  Con DmoN  iw  Poliot.  —  When  one 
who  haa  his  life  insured  allows  his  policy  to  lapse  and  the  insurance 
•oujpauy  reinstates  him  by  accepting  payment  of  baek  daes  apon  00a- 


950  Indbz. 

ditfoa  thai  1m  fa  off  ''tempwato  habite,  ia  good  health  tliM  and  far 
tiroWa  months  paat^  aad  free  from  all  difwao,  iafirmitj,  or  woaknov  "*! 
a  iUght  and  temporary  illnew  within  the  year  prerioiu  to  hit  reim- 
atntement^  whioh  doea  not  render  htm  nninenrable  and  from  wliiflh  1m 
haa  entirely  reoo?ered  at  the  time  of  hia  reinstatement^  does  not  ▼iolato 
sneh  oondition  nor  Titiate  his  insnranoe.  Frtmck  ▼•  MmimU  Jtsfw  Fimd 
Uf%  Awin.  80S. 

UL  Ikivsamoi  PoLior  Ootkuho  PBonneiT  Owned  bt  Two  PinsiNn  kat 
u  RnooTiBCD  rroN  bt  Onb,  whbm.  —Where  a  polioy  of  inMiFanoe  eor« 
era  property  owned  in  severalty  by  two  persons  insnrod,  and  the  oona» 
pany's  agent  who  iwned  the  policy  had  knowledge  of  that  faet  at  tho 
time  of  its  issnanoe,  one  of  the  owners  may  maintain  an  aetion  in  hia 
own  name  to  reoorer  for  a  loss  affeoting  his  portion  of  the  property. 
BtA%  T.  Qhki  cte.  /iia  Oo.^  619. 

14.  PLXiU>i2iQ  Qbhbbal  Issub.  —  In  an  aetion  upon  a  pdli<qr  of  life  insnr- 
anoe, if  the  defendant  wishes  to  prore  that  oertain  statements  and 
rspissentations  made  by  the  assured  in  his  answers  to  qnestions  in  his 
i^plioation  for  insnranoe  were  nntme,  the  defendant  mnst^  in  his  an- 
swer, speoially  plead  that  sach  statements  or  representations  wore  falssi 
and  thns  notify  the  plaintiff  of  tho  issne  intended  to  be  made.  The 
pleading  of  the  general  imne  is  not  anffioient  for  this  purpose^  thoogh 
the  poUoy  of  insarance  made  the  application  upon  which  the  insnranoe 
was  based  a  part  of  the  polioy  and  of  the  contract^  and  the 
leged  that  he  had  complied  with  and  performed  all  the  obligationa^ 
asntation%  and  warranties  required  and  imposed  by  the  oontraot. 
BenjamiH  T.  OonnectiaU  IwAemmiy  Asf'n,  362. 

U;  PuuDUfCk^lF  AH  Inbubbe  Rbliis  ufon  A  Spboial  Mattbb  nr  Db- 
fBMSB  he  most  sst  it  forth  by  proper  pleas.  It  cannot  be  shown  nor 
lelisd  apon  under  the  general  issue.  All  matters  in  oonfessien  and 
aroidanoe.  including  not  only  those  by  way  of  discharge,  but  thoee  also 
which  show  the  transaction  to  be  void  or  voidable  on  the  ground  of  fraud 
or  otherwise,  must  be  specially  pleaded.  Bet^amim  v.  Oomiediad  /»- 
dmaky  As$\  362. 

See  BzBOunoir,  8;  SuBBoaATiOB,  !• 

INTERB3T. 
See  Damaobs,  7;  Dbbsb,  8. 

nrroxiCATiNa  liquors. 

See  Dbbds^  %  S;  Mumichpal  Corforatiobi,  U-16s  Salbi^  4. 

JOINDER. 
See  Ibdiotmbbt,  % 

JOINT  LIABILITT. 
See  JuDOMBNra^  2. 

JUDUMENT& 

L  Whbb  Bibd  Persons  not  in  Bsino.— If  an  esUto  is  vested  in  per- 
sons living,  subject  only  to  the  contingency  that  persons  may  be 
bom  who  will  have  an  interest  therein,  the  living  owners  of  the  estate 
for  all  purposes.of  any  litigation  in  reference  thereto,  represent  tho  whole 


Ihbkx.  961 

il%  tmd  flMid  Bol  ofily  for  thoiiualTM  bat  aUo  for  the  porMM  nil- 
bora,  and  a  jailgmeat  eaterad  in  sQoh  litigation  Uiada  their  intereat.  If 
it  pcofvidaa  for  and  protoota  than*  and  alao  if  the  conrt  datarminea  thni 
ihajr  haTO  no  intaraat  to  be  proteotad.  Therefore  a  judgment  astaUiah* 
ing  tha  aziatanoa  of  a  conveyanoa  from  the  peraon  from  whom  Ibay  all 
darived  title  and  that  it  waa  loat  before  being  reoorded,  and  diraoting 
aaothar  aonyeyanoa  to  be  made  in  Hen  of  that  ao  lost,  ia  binding  npoa 
iha  peiaona  not  then  in  being.    KetU  ▼•  Ohmrch  1/8L  Mkhaei^  603. 

&  bmsTToy.— The  liability  of  defendanta  in  a  jndgment  for  the  pay 
■Mat  of  money,  originating  in  a  Joint  and  seTeral  oontraot,  la  aaveral 
in  aatiire^  and  an  irregularity  in  its  rendition,  as  against  one  defend* 
•atk  fttnriahaa  no  anffident  reason  to  vaoata  the  judgment  regularly 
mdtfod  aa  to  the  other  partiaa  defendant  therein.  Stale  ▼.  Taie,  664. 

tl  BilTXBBrr  09.  —  A  judgment  against  seTeral  obligors  on  a  bond,  one  of 
whom  waa  dead  when  suit  was  broughti  is  irregular,  but  such  irregu* 
Inrity  Is  not  sufficient  ground  upon  whioh  to  vacate  a  judgment  regn* 
larly  lendered  as  to  the  other  defendanta  therein.    8tat€  t.  Taie^  WL 

4b  Jin>oiairr  u  BviDiifoi  ow  iMDSBTBDVMi  in  Wnrmio,  but  it  doea  not 
neooBsarily  follow  that  judgments  are  to  be  plaoed  on  the  same  footing 
with  rights  of  aotion  on  bonda,  notea,  billaof  ezohangeb  leases,  oontraots, 
or  other  evidenoes  of  indebtedneaa  ia  writing  enumerated  in  a  atatute 
fixing  the  period  of  limitation  thereon.    AnMer  r,  Wk^ple,  802. 

Si  JvsoMrarr  whbn  ah  Estoppbu  —A  judgment  for  the  payment  of  money 
ia  evidenoeof  indebtedness  of  the  highest  dignity  known  to  the  law;  and 
unlike  evidence  of  indebtedneas  afforded  by  bonds»  bills,  leasee,  and 
written  contracts,  it  imports  verity  and  operataa  aa  an  estoppel  to  deny 
its  tmthfulnesa.    Ambler  v.  Whipple^  202. 

H  BrotpKi.  — Jr  AN  AonoN  or  Tbbspass,  quare  daumm  fregU  upon  the 
isane  of  aoU  and  freehold,  a  verdict  and  judgment  ia  entered  on  that 
laane^  the  title  aa  between  the  parties,  at  the  time  of  the  alleged  trea* 
pass,  ia  determined  and  the  judgment  ia  codcI naive  between  them  in 
a  anbee^ent  action  of  treapass  or  of  ejectment.     HaSeg  t.  ^no^  764^ 

T«  Jusomim  Ain>  Diciixn  Rbkdsrvd  m  Sister  Statm  by  courts  of  record 
have  the  aame  conclusive  effect  in  other  statea  as  they  have  in  the  state 
where  rendered,  and  the  rule  that  judgmenta  of  aister  statea  are  ecu* 
elusive  on  the  merits  extends  with  equal  force  to  decreea  in  ohaacery. 
Ambler  v.  Whipple,  202. 

H  JtnxnixHTB  m  Pbrsonam  of  Sistsb  Statbs  are  placed  on  the  aame  footing 
aa  domeatio  judgments,  and  entitled  to  the  same  credit  and  affeot^  whan 
ioni^t  to  be  enforced  in  the  different  statea,  as  they,  by  law  or  naaga^ 
have  In  tha  particular  atatea  wherein  they  ware  rendered.  Ambler  ▼• 
Whipple,  202, 

H  JUDOMSNTB  09  SumR  StATIS  ^  PLXA  09  FrAUD  AOAIHtr.— A  plOR  of  frsud 

is  not  admissible  in  actiona  <m  judgments  of  aister  states^  when  thora 
waa  jurisdiction  of  the  person  and  aubject-matter,  nnleae  it  can  be  act 
ap  in  the  court  of  the  state  rendering  such  judgment.  The  judgment 
In  auch  case  is  not  void,  but  voidable  merely.  Ambler  t.  Whipple,  202. 
lOl  JuDOMXina  of  Suvtrr  States — LnuTATioN  ao ainst.  —  A  judgment  valid 
and  oonduaive  in  the  courts  of  the  state  where  rendered  will  be  en« 
forced  in  the  other  states  upon  the  same  footing  aa  domeatio  jadgmenta 
within  anch  period  of  limitation  as  may  be  prescribed  In  raapeet  to  saah 
Judgment  by  the  law  of  the  atata  where  it  la  aought  to  be  enforced. 
Ambler  w.  Whipple,  202. 


11. 

p«Ke7  forbids  llMir  iMlirMfc  <»llilofil 

Ml  ftTATiyf  OF  LninTA'tioifiL  —.A  }<idf nuafc d—  ■•> 
ezMsti**  thweoa  Iwm  wMim  Mven  jmm  fro«  ite 
tr^r  M  pro— ribo  ^  itatoto  Imw  hmu  m^dm  wifebia  •v«7 
tlMreiifter.    Smak  v.  ITalllftMM^  §1. 

14.  AmiiMCiwr  cm.  —  Tli«  tmH  wmj,  is  nMnang  a  jadgwint;  9/mikm  Ikare- 
from  fciM  muno  of  m  pwty  agftiast  wkom  il  wm  inngnhMity  vtsdaMd  bo- 
oanio  of  hio  dtatk  prior  to  tho  eowftimiit  of  tho  aolina.    ^Me  ▼. 

19.  A  JvMvatrr Siio«&»  bs  ViuMTBa  QV  If OTMir  wkou  it  loagoii— t  a  Ivoiga 
oorpgrofciea»  and  m  baood  apoa  tarvioo  ol  piooMO  apoo  a  pwMA  ^o  io 
obovra  by  alRdavita  ao4  lo  lia^o  iMta  ita  iMhiar,  dirootot^  aor  laiaoging 
•goat     9%iybr  r.  €rmnM0  9Bat$  /'iHHiwfejil  iltfX  749. 

Ml  FaAOnoi.  —  MovfOM  ia  8ar  Asiaa  J VDOMaNT  for  irrogaUxs^  vill,  andsr 
tho  Mi— an  atetaflo,  bo  oalorloiood  if  aada  ia  Iko  samo  ooavi  fpithia 
tbreo  j«aro  from  ftbo  rtatliiboa  ol  tbo  jadjyiatal    8tai$  r.  7\i«i,  MA 

17.  PBAOTfei.  —  MoTioir  'pa  Taoa'HI  Jvaeitavr  oa  tho  froand  tbafc  thapoti- 
tion  apon  wbioh  it  te  bo— d  do—  aot  stato  faota  lofieioat  to  — aotiftalB  a 
oaam  of  ootioa  oaaaot  bo  mtarpoood;  af tor  tbo  lap—  oi  tbo  tar—  at  ^icb 
tbo  fndgmoot  wao  rondorad.    8$mie  ▼•  Tati,  694 

ML  How  Vaqatb»  vm  Feaqb.  —  Wkaa  a  part^  ia  ptooaatod  bgp  fraad  or 
fraudulent  miarapraaentatioao  firo—  kitorpoaiag  bia  dafca—  boifora|Qdg- 
noai  ia  reodorod  bo  may  apply  to  tbat  ooori  far  ita  aoaalmooi  aad  ia  ha 
lai  ia  to  dafaad  on  tbo  nioritif  bat  a  ploa  af  f^ad  m  proemSag  aocb 
Judgmoat  it  not  a  propar  pi—  to  an  toiton  tbaraea.    AmMer  ▼.  WMppU, 


19.  VTRtn  Equnr  will  Sfer  Aflna  loa  FkACv  Am  Mwnkwm,  -» A  aoart 
of  aquity  poa— aa—  iabareat  power  to  aet  aetdo  a  Jadgmoai  pmearad  and 
ontrrad  by  fhuid  praoti— d  apoo  tbo  ooart,  or  for  a  aiiatAbo  oiado  by  it^ 
bat  tbia  power  will  oaly  bo  OKorciaod  b»  elear  oaaoa.  aad  wboa  tbo  party 
aafcing  tr  la  btnaolf  wftnoat  raan«  aad  wboa  ho  proooeiv  wtthout  aarea* 
ionable  dolay  after  tha  diacovery  of  the  fraad  or  aaataka.     JWjfcft  v. 

M  JuDomiirr  nv  VoaaoMsvaa  —  W)n»  Bt^vrrr  wha  Mav  ItniKn 
AOARTsr.  —Wboa  a  aaaior  laortgof—  io  aiado  a  party  dofbadbat  to 
aa  aetioa  by  tbo  joirfor  —  tgagao  to  foraei— a^  aador  a  oompbtait  allege 
ing  that  any  lien  held  by  the  — nior  mortgagee  is  jaaiar  aad  aabordi* 
aato  to  tba  aiortgago  b»  aatt^  aaob  aenior  aiertgogaa  baa  no  i%bt,  aa 
agatnat  tbo  allagatiooa  of  aaob  — aybiint,  tatoly  apoaa  atotaiaaat  — ada 
to  bfm  by  ooaa— 1  for  tbo  jaaior  mortgogaa  tbat  ba  ia  aiado  a  pirty  aim- 
p^  to  bar  hio  oqaity  of  rodomptioa  aadar  a  jadgiaaat  far  aaato  bald  by 
facm$  and  if,  withoat  plaadiag  bta  aaaior  arartgago,  boaHowa  tbo  Jaaior 
mortgag—  to  toko  jodgmaat  adjadgtng  tho  aiorigogo  of  tbo  lottoi  to  bo 
the  aaaior  Koa  oa  the  property,  »  covrt  of  a«|mty  will  not  aat  aaeh  jbdg* 
meat  aafdo  —  baviaf  been  obtoinod  by  fraad  or  rondarod  tbraagb  mia- 
toke  of  tho  eoart.     Mtgikh  t.  AUrtcJk,  S70. 

9f«  JvwnnHT  vr  Oitf— sioif,  Whay  n.  — Tho  coafBaabm  of  jadgn— aboon- 
templated  by  section  66  of  the  Illinoia  practiooaotiaaooafe— ioaof  }adg- 


mMil  ia  a  proeoeding  IntMhrle^  wtthonf  prooess,  and  bai  no  referonoe 

is  lb*  >■>■■  affew  Mit  W—gH  wlM^  wm  yetarted  to  al 
•ommoii  kw  in  many  different  kinds  of  actioniL     LUtU  v.  Dyer,  1461 

VI  C<iig«wwii,  Dj&sw  uvom  Wno»  mat  mi  FbgMBsiK  —  Tli# 

•"dabi**  io  wmMoa  €6  of  Dm  IUimm  prao*ic&  aot,  wliteb  proridet 

Iha^Mgr  p«bm»  fiv  »  drii*  ftena/Ar  diae»  najr  eoulM» fa^gnieBfr  bgrhim- 

«rif  «r  aMomajlr  d«l^  auAbonaaii,  eilker  in  torn  lime  orTaoaliai,  with* 

aftiMlaaaliwof  »  nun  oertain  that  ii  owing  front  ono 
to«io*lMr.    LUUk m.  Dptr,  lim. 

SL  JvMnfMm^  Porwn  «»  Comwwt»  mxr  Extsitdsv  botos^  FiH>TnnMi»o» 
ftaa'Mi^  flwMrf  puhUe  peliej  doouuMl*  tha*  the<  power  of  eonleesing 
JadgmaaAi  witiwr  aad  hy  vivtae  of  warranto  of  attorney  ehonld  net  h9  ez- 
tMdail  hK^mi  tha  pcariatom  ef  too  atolnito  aaA  tha  <tootaioBo  to  the 
adjirfiiaiteA  eaeta.     LUthr.  Dyei^,  UOk 

WL  Jmtawaantwx  QDaraanov  mm  Uiwaasaar  aks  UivLitvfaATS^  Amovnt, 
▲a  aarfatointod  poevw;  daaatai  hy  wwraaft  el  attoniesF;  to  ooafees  a 
Jadg— to.  ^gMBih  tha  dDaor  lev  ad»  aneevtai%  aotif  ai^ted^  an<l  anlim* 
itoda«aiuto.ol  Maany  paid  oah  lor  wateriatea,  gaa  bifla,  and  for  eleaning 
demised  pveottMa  ami  koeptog  toom  in  a  hoaltby  eoudition^  cannot  Iaw« 
laSljl  ba aithaB  givea.  o»  ecoffeised.  A  party  oaanot  be  permitted  to  c<k 
araa  payment  al  a  alatov  haweeer  jfBm%  withoat  too*  sanotion  of  {adficial 
aatoonty.    £jto^  yr.  Dyer,  MA 

mL  Ommmtm  ov  Jvimumbtat  Goimoa  La^  how  Bsamioniai  —  At  eom- 
■Mia law»  a  aanf  eaaoa  of  jadgmen*  withont  proeeseor  any  action  pending 
was  by  means  of  a  warrant  of  attorney,  and  nnlees  the  aownat  was 
fitiiwad  to  toa  waaraal  ilaetf  waa  restriotod  toaotee,  bill%  baad^  or 
•toar  iaatnuaaato  or  evidsnaaa  ol  indabtedaeso  wherein  tha  amoani  for 
whtoh  toa  jadgMsafc  waato  ba  aoafaasod  waaaaspeeifiad  that  it  eeold 
■saddiy  be  datoPMinsd  by  mora  inspeetiea  av  eompotoliioa^  aad  did  not 
re^niEa  jadntoliaqnirjlDnitoaoaBrtaianMat.    MMt^  Dyer,  MOl 

tS.  JuDOMurr  bt  CONnssiON,  Void  whbh. — A  warrant  of  attorney  in-aloase 
fraviduicfQrtba|aaFinea^,of  aixadaiaoaa^  otrea^  to  spaeifiAd  sona. 
at stoted tinuto^aad  toat aUwatoi  aJtov gaa biUs^ «td eKpsaees of  keep- 
ing  the  premises  in  a  healthy  oondition  shall  be  additional  rent,  which 
nndertakes  to  grant  the  powoE  to  waive  procau  and  the  service  thereof 
and  to  confess  Judgment  from  time  to  time,  for  any  rent  then  doe  by 
the  terms  of  the  leaea,  with  ooats^  eto.,  attempts  to  authorixe  a  proceed- 
ing unknown  to  the  oommon  law,  and  not  contemplated  by  the  stetata, 
and  a  judgment  of  tta  aoort  laaad  aa^saolk.  waoiaat  is  coram  nonjudiee 
andvauL    Aittkr-i^,  140. 

fZ  J(n>oicx£iT&  MX  QoiiFwaua — Cuibx.  wot  l&%wmxB  wna  Jvmaial 
PowuuL  — >  Uadar  saoiiiflatt  ol  tba  lUuMia  piaetioaaQt»  which  giraee  te 
the  clerk  authority  to  atoec  iudgmaato  fagu  confassiaik  aither  in  tonn 
tima  or  varatioB,,  ba.  la  aot^  and  ooald  not  kactoJi^  bai  imvastod  wi^ 
power  to  asoartaia  toaia  aridmoa  dikmm  tba  ioatnuasato  filod*.  tha 
amonnto  foB  whiob  tadgnanto  aca  to  ba  aoitmied^  Ha  baa  maseioF  au« 
thority  to  examine  the  papeBapseaentod  to  sad'  filed  vitik  biai»  tor.  the 
parpoaa  of  saoartaiaiag.  that  tha  fcraal  requkaniaatooC  tha  law  bava 
baaacompliad  witby.  aad  baa  aa  powar  wbatovai  to  toiasiiflpta  tocther 
or  adjudiaato  tba  aiaoiiat.  dae.    laUk  n  Utg^r^  UOk 

AfPBAL,  2;  CORPOBATION8»  l^  TlWfflfcSTMn^  8;    JUSTIOB  OV  TBB  PBAOB| 

LiMiTATT0N8  OP  AcTiGNB,  3;  Lia  Pbndbns;  Mortoagbs,  0^  8;  Plbai>- 
no,  2,  7;  Pbookss,  6;  Quo  Wabranto;  SuBBOOATioir.  8. 


954  Index. 

JURISDICTION. 

L  Tot  ov.  — Th«  aggregate  earn  demanded  la  good  faKh  li  tto  toil  of 
jariadiotion,  thoagh  made  «p  of  aoTerml  caneea  of  aofeun.  JfarCfo  ▼• 
Oood4,199. 

%  Whbh  wn  Outnn. « When  the  aaiii  demanded  in  good  faith  ia  r» 
duoed  nnder  the  jurisdictional  limil  hj  failure  of  proof  or  by  cnctaia' 
ing  a  demurrer  to  any  part  thereof;  or  to  eome  of  the  oanaea  of  aotum, 
the  juriadiotioQ  is  not  thereby  ousted  anlese  there  ia  amiajoinder  of  par* 
tiee.  If  there  ta  simply  a  misjoinder  of  causes  of  action  the  oourt  ahonid 
order  the  action  divided,  and  not  dismissed.    Marim  t.  Ooode,  799L 

tL  KoN-jmiDBNTB. — Service  of  process  in  a  foreclosure  proceeding  ean* 
Bot  be  made  upon  a  mortgagor  by  learing  a  copy  with  a  member 
of  his  family  at  his  alleged  usual  plaoe  of  residenoe^  when  ho  haa 
in  faot  gone  to  another  state  with  the  intention  of  taking  up  hio  resi* 
denoe  there,  has  there  engaged  in  business,  for  sereral  yearsb  Totodf 
•at  upon  juriea,  and  discharged  other  duties  as  a  citiaen,  bat  haa  not 
ramored  his  family  there,  and  haa  at  long  interrals  Tisited  them  in  the 
other  state,  with  a  continued  intention  to  remove  them  to  the  state  of 
hia  actual  residence.  A  decree  of  foredosnre  based  upon  suoh  aorrios 
la  Toid  for  want  of  juriadiction.    8dUawig  v.  De  Pfyder,  906. 

4  pBooiaa— UiiAUTHoiuzaD  Siryiob — Errior  ov  Voluntart  Appbab^ 
▲BOB.  — >  When  a  non-resident  appears  and  interpleada  in  response  to 
the  process  of  a  court  having  no  authority  or  jurisdiction  to  issue  it| 
•noh  appearance  must  be  regarded  as  voluntary  and  a  waiver  of  the 
right  to  object  to  the  jurisdiction  of  the  oourt.  QtrmoM  Bank  v. 
Amtrlecm  etc  /im.  Co.,  816. 

t.  Gabhuqbmbkt  or  Dbbt  Dub  Kon-bbsidbnt  vbom  Fobbion  Ck>BPOBAnDV. 
The  oourts  of  one  state  have  jurisdiction  to  garnish  a  debt  due  to  a  noo- 
resident  of  that  state  from  a  foreign  corporation  having  an  agent  in  tiie 
atato  where  suit  is  brought,  and  upon  whom  process  may  be  served  at 
the  suit  of  one  of  its  residenta.  OermoM  Bank  v.  Amenean  etc  Ine.  Oa., 
810. 

Bm  OoBPOBATiONS,  14,  21,  22;  Criminal  Law;  BQvrrr,  2;  Habbas  Gob- 
rua;  JusTiOB  or  thb  Pbaob;  Pbooiss;  8tatutb%  7»  9L 

JORY  AND  JURORS. 
Bee  Constitutions,  1;  Tbul. 

JUSTICE  OF  THE  PEACE. 

L  HiBBAii  CoBPUB — Justiob's  Judombnt.  —  A  judgment  of  a  Justioe  of  the 
peace  holding  a  prisoner  in  custody  for  trial  in  a  oase  where  jurisdiction 
exists  cannot  be  successfully  assailed  ooilaterally  by  application  for 
writ  of  habeae  corpue.     Turner  v.  Conkey,  261. 

S.  JuanCB*8  Judombnt — Colultbbal  Attaoc  iob  Erbob.  —An  interme- 
dtato  error  of  an  inferior  tribunal,  auch  as  a  refusal  to  grant  a  change  of 
Tonue,  doee  not  ao  destroy  jurisdiction  as  to  lay  its  Judgment  open  to 
oollateral  attack.     Turner  v.  Conkey,  261. 

8L  JvmoK^B  Judombnt — Coli.ateral  Attack.  — When  there  is  general  Jur^ 
iadiotioii  of  a  aubject^  although  veated  in  an  inferior  tribunal,  its  judg* 
■Mnt  oannot  be  ooilaterally  attacked.     Thirmr  v.  OoRl«|r,  251. 

See  HoMiGiDi^  1. 
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roSTlFICATlON. 

LABORER. 

LAGHISa. 
8m  SxiouTioHf  4;  JoDGM nm^  19^  Ml 

LANDLORD  AND  TENANT 

t*  WumMmBMD  Houa%  WAsmimr  or  CoHDmoii  or— Ob«  who  Mi  for 

a  short  tinM  a  honta  proTidsd  with  all  fomishingi  and  appomtmenti 
for  immadiato  residaaoa  may  ba  lapposed  to  oontraot  in  raferenoa  to  tha 
wall  nndantood  pnrpooa  of  tha  hirar  to  vaa  it  m  a  habitation,  and  may 
ba  hald  amwarabla  In  damagaa  if  11  ia  aol  flt  for  iooh  habitatioii. 
ingali»  t.  Bobo$,  46a 
&  AaumfBHT  BT  TntAHT  vo  PatTazm— Laaomli  Trul— Whan  a 
laaaa  from  a  trnstea  proridea  that  the  tenant  shall  ba  liable  for  tha 
taxes  on  the  leased  land  in  lien  of  renfe,  the  snooessor  in  interest  of  snch 
tenant  nnder  the  lease  is  liable  for  all  taxes  unpaid  at  the  time  ha  took 
possession^  in  an  action  bronght  by  one  holding  title  from  snoh  tmstee. 
#bnliiiM  T«  SehuUnberg  etc  Lumber  Co.,  648. 

A  AOBIXM BUT   BT   TlNAHT  TO   PaT   TaXBB  —  LlABIUTT  OV  SuOOmOB.  — 

Whan  a  tenant  aoTenants  to  pay  taxes  on  the  leased  land  in  lien  ol 
rant^  his  snooessor  in  interest  ander  the  same  lease  is  liable  for  all  taxes 
unpaid  at  the  time  tha  latter  took  possession.  Fontaine  t.  Schndenberg 
etc  Lumber  Co.,  648. 

Sea  DAMAon,  7;  Elbtatobs,  1,  2;  LfsuBAXO^  4 

LAW  AND  THE  LADY. 
Sea  DA]fAOB%  L 

LAW  OF  PLACS. 
Sea  Ck>NTLXOT  ov  Lawi. 

LEASE. 
Bm  ivmaKKstM,  <  6^  9S;  Landlord  and  Tbmabt;  SmmBO,  8|  TbotbBv  f» 

LEGACY. 
8aa  BBQUB8T8;  Eyidbkcb,  10;  Husband  and  Wm^  8|  Wnu. 

LEGISLATURE. 

Oabbtbrs— Rbovlation  Of  Frxigbts  and  FABBi  — CkiNffrmmoNAL  Law. 
The  legislatnre  has  authority  to  delegate  power  to  a  oommission  to  pro- 
ride  reasonable  rules  and  regulations  in  respect  to  fixing  reasonable 
freight  and  passenger  tariffs  by  railroads  and  other  aommon  carriers,  to 
prevent  nnjnst  discriminations  and  preferences,  and  to  regulate  other 
matters  pertaining  to  transportation  within  tha  state,  subject  to  tha 
right  of  appeal  to  tha  eonrts.  Atlantic  BxpreeB  Gdw  t.  WUmingtom  ete, 
i?.&Ox»  80ft. 

(Baa  EHwrwwb  ]« S|  Bmibbnt  Domain,  8|  MmnoiFAii  O(nro(BAn0n»  1,  8t 

STATum,  4^  7. 


MS  Inn. 

LBTT. 

niTiM;  SBBaifi%  L 

UGSNSIL 
•••  IfmrioEPAL  OosroBAnoiii^  U»  15;  Railboaim^  29^  SOj  Bbal  Fbopbkt^ 


UKS. 
9m  U>xroBAn<»%  1^  t|D«ifli%  %  MpnwiM^  II  ^  Smmvo^  0|  8vbb»' 

UMUAXIONS  OF  AonoNa 

1*  Froimw  cp  AjnvsBs  Aflnoiu  •*  A  mom  qI  %^^t  **^'»'v**  Im  nid  tt 
'kMW  ■tioimil  wiiiL  «a  Mtioa  om  b*  iaitHutod  thiarfton,  and  vhvi  tht 
rtgttlarity  o(  the  prooeedingi  for  the  oondemiiAlion  ol  land*  M  well  •• 
Hm amoank  el  da«t§ee  doe  theewuat;  ia  pendiog  en  appeal,  ha  oannol 
Wng  am  fadependeat  aotian  lor  aaeh  damaget.  Heoce«  if  he  hrin^  hie 
aelieA  la  reeover  damagee  for  the  injnriea  eustuned,  within  two  jeare 
fiom  the  temioatioa  of  the  aatioa  involviug  the  regularity  of  the  oon- 
dewnitien  pwoeedingn,  hia  right  te  relief  ia  not  barred  by  the  etatote  of^ 
KmitatioDa.    For$  Wayna  v,  HamUkm^  S63. 

%,  HfMi-AHiOBmaL  —  Althoogh  a  aea-resiilaiit  debtor  haa  property  wiUii» 
the  etale^  the  operatioa  of  the  atatute  of  Umitationa  ia  anapeoded  while 
he  ia  abeeat  froa  the  atata.    QriUr.  WilUam£i,7B2, 

K  JmMmmnB  av  Ssrse  Skaxm— Luutatkui  Atuiaa^^A  iadgmeat  or 
decree  rendered  by  a  ooart  of  another  atate,  or  by  the  aupreme  coart  of 
the  Diitriotof  Golnmbia,  la,  in  lUiuoia,  barred  in  five  yeara  after  a 
al  aoftioa  aocraea  thereon.    Ambter  r,  Wh'rppU^  202. 

See  Juooiuiin,  <  10,  1^  14^ 

LIS  PENDENa 

L  TtevoH  MX  AonoH  fob  TaaaPAaa  upqk  Ebal  Pbopbbtt  la 

and  the  pleadioga  are  anoh  that  the  title  to  the  property  may  be 
drawn  in  iaaue  and  eo  deolded  that  the  deoiston  will  be  oondaaire  ea 
the  partiea  in  a  aubseqaent  action  of  trespaaa  or  of  ejectment,  yet  ae  the 
land  iteelf  ia  not  the  aabjeot-matter  of  the  action  and  there  ia  nothing  ia 
the  pleadinge  to  ahew  that  Mile  tbeieto  b  involved*  the  pafohaeer  of  i» 
ftndenU  lite  ia  not  bound  by  the  judgment  in  a  anbsequent  action  iaTolT* 
ing  title  to  the  aame  land.    HaUtjf  w,  Ano,  764. 

f,  JuDOMUT  III  Tbwaob,  BmoT  OP  ON  Pvaouaaa  PaamwtB  Iotb.  — 
The  pendency  of  a  treapaaa  eutt  doee  aol  prerent  the  pnrchaae  of  the  lead 
apoa  whiflh  the  treapaaa  waa  committed,  peadenie  lite^  or  give  a  iadg» 
meat  for  damagea  aub3equently  recovered  therein  the  effect  of  am  ad* 
judioatioa  upon  the  title  of  each  intermediate  pnrchaaer,  even  though 
he  aiay  have  known  that  the  action  waa  for  treepaaa  npon  the  land  par- 
ebaaedL    Hoikj^  v.  Awh  764, 

UTB-STOOK. 
See  CABRisRfl,  I,  & 

LQM  riST&UMBnai 

See  NaooTiABaa  Tweaaimaii^  17. 
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MACmNIRT. 

9m  Habsas  Co 


MALICB. 
9m  'BtmncTxm,  S,  4^  7;  BukifrcrK,  % 

HANSLAUGHTEft. 

See  HOHTOIBI,  1. 

IfAKUTACTURCRS. 
fiee  NiOLiomcs,  9;  Salis,  1. 

HARRIAOV  AKI>  DIVOROli 

1«  throROB — VrrBxm  avd  Rbpeatbd  Cecxlit,  ithat  CDRBirruiu.  —  One 
Aot  of  force  and  violeQcOi  prece^led  by  insult  and  abase,  does  acrt  eonsti- 
tate  vnolh  nrtreme  and  repeated  eroelty  as  will  jnstifjr  a  divoroe.  Mo 
one  aot  of  personal  violence,  althongh  conpled  with  abasire  «ad  deroga- 
torj  langnage,  constitutes  a  ground  of  divorce.    JMte  ▼.  J^Hli»  166u 

X  Divobob — I>BSBimoif — Rsvobal  ov  Sbzital  Ivtcbooubab. — The  refusal 
dl  a  wife,  without  sufficient  reason,  to  hAre  texnal  intereoBfee  with  her 
Imband  for  a  period  of  two  yean  or  more  does  not  eonstitnte  willfal 
deaertion  within  the  meaning  of  the  Ulinob  alatnte  relating  to  diToroe. 
The  willful  desertion  which  is  made  a  ground  of  divorce  neana  tJhe  aW 
Begation  of  all  the  duties  of  the  marital  relation,  and  Bol  of  Bne  only. 
IVftSl  T.  ^HtB,  158. 

%  DifORCB — BssmnoN  as  GRnxniD  for  ^  What  Oowwitut  ta.  -*  Under 
Uie  Ilimeis  statute,  the  desertion  or  absence  which  will  Jnttify  a  divorce 
must  be  without  any  reasonable  canse,  and  the  reasonable  eaiiae  which 
will  justify  desertion  and  abandonment  must  be  suoh  as  woald  entitle 
fhe  party  deserted  to  a  divorce.     Fritz  v.  Fritz,  lOft. 

MARRIED  WOMKK. 

See  HvBBAZrD  and  WiFB;  SpEOIFIO  PBRrOBMANOB,  2. 

MASTEa 
See  Suipritfo,  i-d,  9, 

MASTER  AND  SERVANT. 

I.  Rauoam  —  IHrrr  ov  Emtloybs  to  Convoru  to  Rules.  —  When  an 
employee,  on  eBteriog  the  service  of  hia  easployer,  aeoepta  a  book  of  rules 
peaiaihii^  his  duties  and  the  manner  of  perlormiog  them,  he  obligates 
himself  to  obeerve  and  conform  to  them  according  to  their  plain  terms, 
and  not  according  to  what  may  have  been  a  customary  practice  among 
other  employees,  regardless  of  the  expreea  requirements  of  such  rules. 
Oardp  V.  New  York  etc.  B.  R.  Co,^  391. 

f,  Sbbvant  mat  Reooybb  iob  Injurt  Causid  bt  Mastbr  abd  Fellow- 
Sbbvabt.  —  One  servant  may  recover  for  an  injury  caused  by  the  com* 
bined  negligence  of  the  oaaaler  and  a  Ceilew- servant.  Bluedorn  ▼•  Jfis- 
iMiri  Pae.  iTy  Co.,  615. 


IL  PwnTHf  ■  Maohikut— Bprnpaw  or  Fkoot.  —  la  an  mMm  hf  m  i 

■gaintt  hit  nuwter  to  raooTer  for  injiiriet  focritml  la  Hm  vm  ol  dalwtfffv 
nmohtnerj,  tho  Uordan  of  proof  U  upon  tha  aarraat  to  ahow  that  tha 
maehioary  waa  daf aotira,  that  auch  daf acta  wara  tha  proriiaata  annaa  ^ 
hia  injary.  and  that  tha  nastar  had  knowldga^  or  might  bj  tha  azaraaa 
of  ardinarj  aaia  hava  had  knowladga  of  anoh  dafaotiL  Mtmm  ▼•  RU^ 
maud  €ic  R.  B,  Cix«  814 

4  Rues  AmtnasD  sr  Seetaiit.  —  Ha  who  angagea  in  tha  ompIojaMotjal 
anothar  for  tha  parformanca  of  a  apaoifiad  datj  for  companwtiai^  takaa 
opon  himaolf  tha  natorml  and  ordinary  riska  and  parila  ineidant  to  tha 
parformanoa  of  inoh  daty,  including  tha  perila  ariaing  from  tha  oaralaai 
nasa  and  negltganoa  of  thoae  who  ara  in  tha  aama  amploymaat  M  faOov* 
aarvanta.    DatUel  t.  OketapeahB  etc.  S*f  (7a,  870L 

4  AssuifFTiON  ov  Rebks.  —  If  a  man  ohooaaa  to  accept  amploymaat  aad  la 
oontinna  in  it  with  knowledge  of  ita  dangera,  ha  aaramea  the  attandaat 
riaka  and  most  abide  tha  conaeqnencaa»  ao  far  aa  any  claim  to  compiai 
•ation  against  tha  employer  ia  concerned.  Baltimon  ale.  B,  A  0$»Wm 
State,  SI2, 

6L  Dunid  WHICH  MAaraR  Cannot  Aasioii. — A  maatar  mnat  aaMroIaa  la 
the  oarrying  on  of  hia  bnainoM  all  the  watohfnlne«  orar  Ua  aanraat^ 
and  employ  all  tha  aafegnarda,  whieh  a  raaaonabla  and  cooaidaimta  pc^ 
denoe  may  dictate.  For  any  Tiolatton  of  thb  duty  reraltiBg  in  na  ia- 
Jnry  to  a  MrTant^  the  maater  it  answerable  to  him«  and  thia  renaiaa  traa 
thongh  the  master  had  depated  to  another  employee  or  aarTaat  tha  pai^ 
formaoce  of  the  neglected  dnty.    DtuM  ▼•  Okttpeait  Me,  B^jf  Oou,  87iL 

7.  Yioa-PMiNOiPAi^  LxABiLrrr  tor  Kbquouiob  ov. — When  a  maatar  gbaa 
to  hia  aerrant  the  power  to  auperintendy  control,  and  direct  other  aar» 
Tanta  engaged  in  the  performance  of  a  work,  each  aerrant  i%  ao  maftar 
what  he  ia  called,  aa  to  the  men  nnder  hin^  a  Tice>prinoipa],  aad  tiia 
maater  la  liable  for  hia  negligent  acta  and  omiaatona  ia  performing  lui 
dnbiaa.    UiUtr  w.  Miufmri  Pac  B'y  Cik^  9^1Z. 

8L  Yiob-prinoipai^  Liabiutt  roa^ — For  the  breach  of  any  daty  whiah  a 
master  ao  owea  to  a  aerrant  that  he  mnat  perform  it  ia  person  or  fay  Ui 
agenl^  appointed  for  that  pnrpoae  and  eommonly  called  a  Tioe-priaaipal 
or  middleman,  tha  maater  ia  reaponsible  to  a  servant  iajarad  tiiarriiy 
without  hia  contributory  negligence,  and  where  the  breach  of  tha  da^ 
Is  by  the  rice-principal  it  is  not  material  what  hia  place  or  giada  ^  wm* 
Tice  ia.    Danid  t.  ChiBmspeakt  ele.  Ity  Ox,  870L 

%  Powaa  TO  Bmplot  and  DisoHARGa  Othrr  Brrvafh^  Qoimov  as  to-» 
Important,  whbn.  — The  qneation  whetiier  or  not  a  servant  liaa  power 
to  employ  and  discharge  other  aenranta  ia  important  ia  determini^ 
whether  or  not  he  is  to  be  deemed  a  anperior  aerTantk  for  whoso  aoti 
the  maater  ia  held  liable,  althongh  it  ia  not  necesaary  to  ahow  it  \i§ 
pcaitiTe  proof  in  erery  caae.    Palmer  t,  Mkklgam  4ic  B,  B,  Ox,  M7. 

8aa  Oarribb%  6|  Ran.aoAii%  26^  35-68;  Rral  FmonMrr,  if  8mRn%  H 

MERQSR. 
Ifaa  SvRROOAnoN,  tL 

MINES. 
SeeTROTRR,  S-A. 

lilSDBMBANOIL 
fiaeQAMiaai 
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josjoikbrr. 

See  JuKUDionoir,  li 

1IISREPRESENTATI0N& 
See  JvDQWunBf  liL 

MISTAKK 

MONOPOLY. 
See  Oownuan,  3,  •» 

MORTGAGES. 

L  What  Oosannmi. — A  Conybtahob  in  Tkuct  to  proieel  and  eare 
hermleee  the  eiiretiee  on  e  bond  giren  by  the  grantor,  and  binding  the 
latter  at  her  death  to  pay  a  certain  anm  to  the  heira  of  her  deceased 
hnabandf  ia  a  mortgage.  Fontaine  ▼.  Sehulenlmrg  etc  LmnJber  06,^  648. 

f,  Salb  OoNDinoirAU— a  bill  of  lale,  by  a  manufactorer,  of  property 
which  he  haa  mannfactured  for  another,  the  work  thereon  being  nearly 
all  done^  will  not  be  considered  a  mortgage  from  the  mere  fact  that  he 
was  indebted  to  his  sendee,  and  some  of  the  witnessee  need  the  word 
**aeonrity "  in  deBoribing  the  transaction,  if,  from  the  whole  evidence^ 
it  is  apparent  that  the  transfer  was  absolute.    JPrenti$§  Tool  ete,  Oo^t» 

OdWrinKT^  fwl. 

8L  IfoBTOAaB  LiB2r  ov  SuBPLus  VROM  Salb  viidbb  Pbiob  Enoumbbanob. 
A  mortgage  lien  will  attach  to  the  snrplns  arising  from  the  sale  of  the 
premises  under  a  prior  enenmbrance.    Snffderr,  Partridge,  ISO. 

^  DBMnuPTiOB  UI9  Oobbbotion  of.  — A  mortgagee  who  takea  a  mortgage 
intended  to  be  upon  the  sonth  half  of  a  qnarter-seotion  of  land  owned  by 
tha  debtoTf  bnt  which  ia  by  mistake  described  as  the  north  half  of  snoh 
qnarter-seotion,  is  entitled,  aa  against  the  mortgagor,  to  ha^e  the  mort- 
gage reformed  and  foreclosed  against  the  land  intended  to  be  deecribed, 
hat  not  aa  against  a  enbeeqnent  bona  Jlde  purchaser  without  notioe  ol 
tta  Biiataka.    Smifder  r.  Partridge,  19a 

0w  Pmsbbuob  ahd  Bbmts,  Who  Emtitlbd  to.  —  A  mortgagor  or  his  heirs 
are  entitled  to  the  possession  and  rents  until  the  mortgagee  enters  for 
aondition  broken.    Fontaine  r.  Sehulenbmrg  etc.  Lftmber  Co,,  648. 

61  JVMIMBBT    FOBBOLOeiMO    JUNIOB    MOBTOAGB,     WHXN     BOBB    HOT    BAB 

Sbxxob.  — When  a  eenior  mortgagee  ia  made  party  defendant  to  am 
aotion  by  a  Junior  mortgagee  to  foreolose,  under  a  complaint  oalllng  in 
^nestion  only  anoh  liens  as  hare  accrued  subsequent  to  the  execution  of 
ttia  mortgage  in  suit^  and  the  senior  mortgagee  simply  filea  a  general 
denial  and  allows  judgment  to  be  taken  against  him  by  default^  a 
Judgment  therein  adjudioating  the  mortgage  sued  on  to  be  a  prior  Ilea 
doea  not  bar  the  right  of  the  senior  mortgagee  to  foreelose  his  mortgagBt 
Jhgfisft  ▼.  AUlri<^  Z7a 

7.  JUDOMBIIT  F0BBCLO8INO   JuiflOB    MOBTOAOB   WHBB    OpBBATIS    A8   BAB 

AOAnnrr  Sbntob  Mobtoaobb.  —  When  a  senior  mortgagee  is  made  a 
par^  defendant  to  an  aetion  by  tha  Junior  mortgagee  to  foreoloee, 
under  a  aomplaint  alleging  that  any  lien  held  by  each  eenior  mortgagee 
Is  Junior  and  subordinate  to  the  mortgage  in  suit,  and  the  senior  mort- 
filea  a  general  denial,  but  fails  to  plead  hia  eenior  mortgage,  a 


Judgment  Ibmreln  Ad}fidioiHi||  0«l  Ite  mortgage  saed  on  !■  aenlor  t» 
may  lien  held  by  him  is  a  her  !•  kirn  ligtH  to  foreolose  hia  nmrtpifib 

JBngliih  T.  il^ricA.  270. 

0b  PfuoncB  ON  ArPEAft^JbcrMMwt  «t  Tmk  nr  which  to  Rbdkek.  — A 
mortgagor  whoso  time  to ii iiom  faom »  — ir tgage  foreclosure  as  allowed 
bj  the  ooDft  rendering  the  decree  has  expired  pending  an  appeal  by  the 
mortgagee  whioh  prevents  redeinpt»«fi»  will  be  allowed  nn  extensioa  of 
Hiemina  tijMtawliicli  f  >ei»wmfleri>lryirtlDali<iy>iyn*i 
appeal.     Schlawig  t.  Db  Pey^^gr^  IM^ 

8ae  Squitt*  S,  4}  Husband  and  Win»  6;  Insuranob,  7,  8^  11;  Judombnh^ 

20;  JvKiaoionoii,  ft. 

MUNICIPAL  CORPORATIONS. 

1.  PowBB  TO  DnrBBT  PiMTCRTT  taoM  Onb  Pvbuo  Usb  to  Abotbbb. — When 
property  ia  once  dedicated  to  n  certain  pablio  nas^  n  oi^  oaaiiot  take  it 
lor  another  and  different  public  nee  without  eapreea  l^gialativo  nnihoi^ 
ity.    FoH  Wnym  ▼.  Ldbt  Shore  sic  £.  JL  Oo^  277. 

%  LiuiTATiov  or  Right  to  Alibnatb  PBorsBrr.  — A  municipal  oorpor^ 
lion  poaaeaaes  implied  power  to  aliennte  or  dispose  of  ite  property*  real 
or  personal,  of  n  private  nature,  unleaa  restrained  b|y  charter  er  atatnte, 
but  it  cannot  diapoae  <•!  property  of  a  public  na/tura  in  vioUtion  of  the 
tmsU  upon  which  it  ia  held,  ^ori  Waynt  v.  Laie  Short  €te.IL  JL,  Odi, 
277. 

iL  PowBR  TO  Alibnatb  Pbopbrtt  bbtobb  Dbdication  to  PiTBLio  Ubb.  — 
Althouj^h  a  deed  which  vests  the  foe-aimple  to  property  in  a  manic^ 
pality  may  be  of  such  character  aa  to  dedicate  it  to  •  public  nee^  yet 
when  the  deed  vosta  such  title  iu  the  oi^  without  limitation  or  reetrio* 
tion  as  to  ita  alienation,  the  city  may  alienate  it  for  n  private  asa  at 
any  time  before  it  is  dedicated  to  a  public  naa.  J^mi  ITi^ima  «•  Xoia 
Shore  etc  B.  IL  Co,,  277. 

4.  PowBR  TO  Alibnatb  Publio  Pbopbrtt  sbiobb  DBinoATioir.  —  When 
property  ia  purchaaed  in  fee-simple  by  a  municipal  corporation  for  a 
publio  use,  it  may  alienate  such  property  before  it  is  dedioated  toeuch 
Bae,  but  it  can  not  convey  such  property  after  it  baa  been  actually  dedi- 
cated to  a  public  use.     Fori  Wayne  v.  Lake  Shore  etc  i2.  /?•  Cb.,  277. 

Iw  Municipal  Corpora fions  —  Powbb  or  to  Takb  Railroad  Right  or 
Wat  bob  Hiqhwat.  —  A  municipal  corporation,  in  the  absence  of  legia> 
lation  expressly  or  by  neceasary  implication  authorising  it,  oauuot  take 
part  of  the  right  of  way  of  a  railroad  company  by  the  constractioa  of  a 
public  street  thereon  opened  longitudinally.  Fori  Wajfne  v.  Lake  Shore 
•te.  M.  H.  Co.,  277. 

6L  Strbbts  —  Municipal  Control  ovbr.  —  A  city  cannot,  under  authority  to 
condemn  proper^  for  streets,  condemn  it  for  a  railroad  track  exciuaively. 
The  city  cannot  do  indirectly  by  mere  change  in  form,  that  which  it 
cannot  do  directly.  Hence  it  cauoot  condemn  property  for  strceta  and 
afterward  by  a  grant  of  power  allow  railroad  tracke  to  be  laid  upon  it| 
to  the  extent  of  excluding  all  other  uaea.    Ligare  t.  Chimgo,  179. 

7.  Strbbts  —  Kiobt  or  Munioipalitt  to  Grant  Ubb  or  to  Railwats.— 
A  municipality  may  authorixe  the  laying  of  railroad  tmoka  in  their 
streets,  but  iu  thus  permitting  them  to  be  used  the  city  has  no  right  to 
BO  obstruct  tbe  streets  aa  to  deprive  the  public  and  adjacent  property* 
holders  of  their  use  aa  streets.     The  primary  object  of  a  atreat  ia  for  or* 


Imokx.  Mi 


Id^mm  w.  Okloifftk  178. 
-iUaav'fv  Mna0»4UTV  ro  Obaxt  Ikcunva  JJm^  ml  -*  Ua- 

^•r  Aefwiatiffe  Miih>iity  anfthviimg  mImmI  tMoka  te  b*  laid  aialreeti^ 
A  mamiffiif  lit/  Jmm  im  pMMr  4*  gnni  41m  ajiciiMur*  om  «I  A«ftr«i4  to  a 
imilroad  company,    idt^mv  w,  Chitti(ftt  i7A. 

«■■■§  ar  frtvilagaa  aaleia  miA,  |»awer  baa  baaa  ^anfaarad  mpam  thana 
%  aalatiila  asplioife and  fawa  fponi  AooJ^    Let^  v.  i>iiMW  ^^7. 

ItL  A^BAHV  Mr  A  AiVMlGIBaUCT  «r  CUB  J&XOLUBITB  JEUOKT  tO  MpplF  ^  ^^ 

iti  inhabttanta  with  water  for  tha  periad  of  thirty  jraaia,  m  4iat  aafehor- 
hj  aatateto  oaofoiri^  pawar  a^a  H  to  f^ruit  iAm  Biffat  to  Aia«r 

rilioni  to  araat  wnfearworlM  aad  anpply 
k  aad  tba  iahdhitanta  thaiaaf  with  watar,  mmk  raaarring  tha  right  ol 
tha  «iiMiiatpalife|r  im  yvrahaaa  tha  wocfca  «t  aaf  tiaM  aClar  itittatt  jreara. 
Lmg  w.  Ihtlmtik,  WL 

11.  Strkbts  —  UaBS — AasBssimns  mb  wb4t  PsiBrona  Irawtaib — Muni* 
«ipahtiaB  aiwoiBqHMrwad  to lagr  aot,  apaa,  and  im^prora  itraati  aoly  iar 
•oahApttblic  om  that  paraaaa  and  paoparty  wvithm  tha  siiuuaKpalfty  might 
ba  lagitiiuately  aatossod  «ar  taaed  to  pay  tberelor.  Paiaeua  ami  pfoperty 
aMHMt  ba  leflitimatBly  taxad  fiar  tha  right  at  may,  ar  tft»  oakhi^  aad 
AmpfwriBf  al  a  road  for  a  railroad  aampany  aloaa.  A  atiaat  whiah  haa 
haoQ  iavprored  and  naaiotainad  by  a  aity  «aanat  hy  it  ba  grantad  to  an 
aKolasive  asa  lor  wfaioh  it  haa  ao  aBtkaiity  to  Jay  oot,  opan,  or  imyrave  ik 
L^fmn  w.  Obeayo,  179. 

li.  OmDOXtOKOM.  —  Wkbt  Tw9  Obhoiaiicmi  lor  the  widaMig  al  m  atreet 
Ara  paand  aa  the  aanw  day  «Dd  ^tha  laat  ona  anpraariy  lafaia  to-and  is 
by  fta  ianaa  dapeadent  upan  tbe  JMloptiaa  and  an£araamoDt  of  the  first, 
aad  requires  ibat  tha  antira  «speaaa  ef  anIorainK  both,  aad  ail  damages 
^^dsh  flsaf  basaiiiidgad  against  tha  city,  shall  ba  paid  bf  oartain  csilraad 
aompanies  in  whasa  iaAvaat  tha  ordinsnsas  an  passed,  they*  will  ba 
treated  as  a  single  and  entire  scheme.     Ligare  ▼.  Chicago,  179. 

IS.  Municipal  Orporations  -^  ARBrraaRT  Discriminatjons.  —  A  grant 
of  power  to  municipal  corporatiotta  toiagalate  and  restrain  liquor  deal- 
hig  does  not  aathorixe  the  enactment  of  an  ordinance  under  which  arw 
bitrary  discriminations  may  ha  made  in  respect  to  matters  which  are 
axclnaive^  under  statutory  control  and  regulation.     Eha  parte  Tkeisen, 

14  Arbitrart  DiscRiuiNATioir  BT  Ordinanob.  — When  the  personal  fitness 
of  an  applicant  for  a  license  to  retail  lif  aor  in  any  place,  whether  within 
the  limits  of  a  municipal  corporation  or  in  the  interior  of  a  county,  is 
regulated  by  state  law,  municipal  authorities  have  no  right  by  ordinance 
to  arbitrarily  discriminate  between  persons  to  any  extent,  based  solely 
on  account  of  personal  fitness.     Bx  parte  ThtUen^  30. 

tf.  Ormwawob  VnLunrrtm  ABnTBaRT  DisoRninrATaaH.  — When  the  par* 
■oaal  Utaesa  «f  an  appttesnt  5or  a  tieeaee  to  rstssl  liqaiir  in  any  place  ia 
regalatad  by  ata^  law,  a  nauioipal  ordinanoa  prc^ridaiag  that  no  liquor 
license  shall  be  used  within  four  hundred  and  fifty  feet  of  any  abbool  or 
ahvroh  «Btablish«d  at  the  tinve  such  licenaa  ta  graatrd,  without  tba  coa* 
BiBt  of  tha  BMuiaipal  oaanoil,  ia  vatid  far  pamittMig  s«oh  eooBoil  to  ar« 
bitrarily  disoriminata  between  persons  aa  to  personal  fitaaaa  to  angags 
faitlMf«tailfi<|iMrbiiaiiiasi.    EMfmuTh&um^tl^ 
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16L   DlLSOATIOK  TO  OlT  OT  POWXB  TO  RmuLATB  BtMMD  OV RAILWATT^AXn 

HAT  BB  Impubd. — The  delegatioQ  to  a  ■raDtoiiwl  corpontioa  of  the 
powor  to  fognlato  the  rmto  of  speed  of  nilwmy  trains  within  its  lunile 
need  not  be  giren  in  express  terms,  bat  may  be  implied  from  the  power 
el  the  mnnioipalitj  to  abate  naisances  and  to  provide  for  the  general 
welfare.    Bhied&m  t.  MUmmri  Pae.  J2>  (h.^  615. 

17*  FowKS  or  TO  FuimB  vom  Nuisaiiob.  —A  mnnieipal  oorporatioo  has  no 
SBthority  ot  proride  by  ordinanoe  for  the  poniahment  by  fine  of  perseiie 
gnilty  of  a  naisanoe  as  defined  by  the  ordinanoe.  The  power  of  the  otty 
Is  limited  to  proriding  for  the  abatement  el  snoh  niiisaaoes.  JTmnwiffs 
▼.  CkkOifo  €le,  B.  B.Chk,  821. 

18L  Liabiuit  mm  WsoiraFiTL  Affsofuatiov  of  Land  iob  8ntBRr.— • 
When  a  eity  permanently  takes  and  appropriates  private  property  for 
a  street  without  oondemnataon  prooeedinge  and  without  making  oom- 
peosation  to  the  owner,  it  ia  guilty  of  a  trespaas,  and  is  liable,  as  a 
tort-feasor,  for  taking  private  property  without  ooraplying  with  ili 
oharter.    /M  Wa^ne  ▼.  Hamikon,  20S. 

19.  Railboab  Tbaihb,  OaDiHANon  RtoirLATnro  Spbbd  of — Poum  Rmv- 
liATioirs.  —Laws  tad  ordinanoes  regulating  the  speed  of  railroad  tndns 
are  police  regnlationa.    Bluedem  r.  Minomi  Fae,  B*p  Co.,  615. 

$0l  Oedutahgi  of  Cirr  RiouLATiira  Spsbd  of  Railway  Trains  not  Oon- 
FINND  TO  Srasna  and  Obossinos.  — A  eity  ordinanoe  prohibittng  the 
running  el  railroad  trains  within  the  oity  limits  at  a  greater  rate  of 
speed  than  six  miles  an  hour  is  not  to  be  oonstrued  as  applying  only  to 
streets  and  erossings.  The  power  to  enact  such  an  ordinance  does  not 
depend  alone,  or  to  any  considerable  extent,  upon  the  power  of  the  oity 
to  regulate  the  use  of  its  streets.  Such  an  ordinance  applies  to  the 
.  switching  yards  and  main  track  of  the  railway  company  as  well  as  to 
other  plaoes.    Bluedom  t.  Miuawri  Pac  B*f  Oa,,  615. 

See  Daxaobs^  i|  Dbbds,  4;  fiuorrBio  Liosr  Ooiifan»i  Nbouobno^  6| 

Offiobbs,  5,  6;  WatbbooobsiSi  1»  SL 

MXTRDSRk 
See  HoMidDfl. 

KAMBS. 

See  Dbbds^  1|  Foboebt,  7}  Good-wilu  ^-6|  HoMIOIDl^  6;  PBoaasib  6| 

Tbaj>b-mabk8, 

NAVIGATION. 
See  Watbbooubsbs. 

NBGUGKNGB. 

L  Nbouobnob  n  the  failure  to  discharge  the  dntj  of  taking  ordinary  oars^ 
to  the  injury  of  one  to  whom  the  du^  is  due,  such  failure  being  the  di 
rect  proximate  cause  of  the  injury  to  him.  €hmn  t.  Ohio  Biver  B.  B.  Co,, 
842. 

f,  Qbdxnabt  Oabb  is  such  as  a  prudent  man  of  the  requisite  skill  will  take 
under  the  oircumstances  of  the  particular  case.  Outm  t.  Ohio  Biver 
B.B.Oo.,UaL 

%  Thb  QnnnoN  or  Obdinabt  Cabb  is  in  most  cases  a  questioa  of  fact 
U^  howsTer,  as  a  matter  of  common  knowledge  sad  •xpsgienssb  the  ooBfl 
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mn  MS  from  iho  nndtipated  faete  thai  the  pUf ntiif  wm  not  In  t1i«  ezer- 
eiae  of  ordinary  eare,  and  that  theinjnry  he  raeeiTed  was  in  partattribn* 
table  to  hit  want  of  il^  the  Jarj  may  properly  be  told,  as  a  matter  of  law* 
that  he  oanoot  recoTer.    Creamer  ▼.  Weai  End  tU,  B*y  Co.,  456. 

4  KoN-coacPUAMOS  wrrH  ah  Ordinanob. — If  amunioipal  ordinanoe  pre- 
•oribes  a  duty  to  be  performed  by  an  eleotrio  eorporatinn,  the  omiasion 
of  snch  dnty  is  negligence,  and  entitles  any  person  injnred  thereby  to 
reooTor  damages,  nnle«  guilty  of  ooutribntory  negligenoeii  ClemenU  ▼• 
LotdaiaHa  Electric  Ligki  Co.,  348. 

0w  Who  mat  CoairLAiH  of. — A  plaintifl^  seeking  to  reoorer  for  injuries 
fooeived  by  him  from  the  negligenoe  of  another,  must  show  that  the  lat- 
ter eommitted  a  breaoh  of  some  duty  owing  to  the  plaintiff  or  iropoied 
for  his  benefit     Woohrine  r.  CkeMpeahe  etei  B*y  Co.,  859. 

C   CONTRAOT  WITH  M  UHICIPALITT  —  RiOHT  OF  PbITATB  PlBSOlT  TO  M AIMTAUI 

AonoM  THBRBOV.  — If,  by  contract  between  a  municipal  corporation 
and  a  prirate  person,  the  latter  undertakes  to  keep  the  streets  in  goo<^ 
ooodition,  and  through  his  neglij^ence  such  streets  are  permitted  to  be 
in  a  bad  condition  and  so  out  of  repair  that  a  resident  is  injured  without 
Bogligenee  on  his  part^  he  is  entitled  to  maintain  an  action  against  such 
eontraotor  to  recover  compensation  for  such  injuries.  Ober  ▼.  Crtteeni 
{%  B.  S.  Co.,  366. 

7.  DiGsn  OF  Proof  Rrquirkd.  — In  cases  where  negligence  is  alleged,  a 
wild  speculation  as  to  how  or  from  what  caufie  the  aonident  occurred 
oannot  be  allowed  to  stand  as  proof,  or  be  made  the  basis  for  a  rerdiot 
in  favor  el  the  party  upon  whom  the  burden  of  proof  lies.  There  must 
be  OTidence  upon  which  the  jury  could  reasonably  and  properly  conclude 
that  the  injury  was  produced  by  some  wrongful  or  negligent  act  of  the 
defendant.     Baltimore  etc  B.  B.  Co.  t.  State,  872. 

S.  RiBU^  AmuMPTiOK  OF.— One  who  goes  upon  a  roof  orer  which  electric 
wires  are  stretched  oannot  be  regarded  as  goiog  into  the  presence  of 
known  danger  and  assuming  the  haiards  thereof,  and  as  forfeiting  his 
right  to  recover  for  injuries  suffered  from  the  negligenoe  of  the  corpo- 
ration maintaining  such  wires  in  not  keeping  them  properly  insulated. 
dementi  t.  LouUkma  Eleelrk  Ught  Co.,  348. 

iL  liAMUFAOrURBB  OF  DrFKOTIYB  AND  DaNGKROVS  ArtIOLIS,  LxABIUTT  OF. 

One  who  manufactures  and  puts  a  dangerous,  faulty  article  in  his  stock 
for  sale  is  deemed  to  have  anticipated  that,  in  the  ordinary  course  of 
erents,  it  would  oome  into  the  hands  of  a  purchaser  for  actual  use, 
either  directly  or  through  some  intermediate  dealer,  and  is  therefore 
answerable  for  snch  damages  as  result  from  such  use  by  reason  of 
the  faulty  and  dangerous  construction,  flence,  if  a  painter  using  a 
stepladder  is  injured  by  its  breaking  because  of  its  being  mavle  of  poor, 
eroes-grained,  and  decayed  lumber,  he  may  recover  damages  of  its 
nannfactnrer,  if  the  latter  knew,  or  ought  to  have  known,  of  its  coii« 
ditaon,  and  that  it  was  dangerous  to  one  using  it,  and  sold  it  to  plain, 
tiff's  employer,  or  to  a  retail  dealer  with  knowledge  that  the  latter 
would  sell  it.  Schubert  v.  J.  B.  Clark  Co.,  559. 
10.  Damagbs  from  BLAarnvo — Ddtt  to  oivb  Kotiob  of  Danobr.  —When 
oootractors  engaged  in  blasting  upon  a  railroad  right  of  way,  by  habit- 
ually giving  warning  of  approaching  danger  from  a  blast  indnoe  an 
adjaoent  land  owner  to  act  upon  the  idea  that  the  usual  signal  will  be 
givta  at  the  aoenatomed  time,  the  failure  to  give  such  signal  will  subject 
Iht  BontiaotoiB  to  liability  in  damages  for  an  injury  inflicted  on  suoh 
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who  pvli  hSoiMlf  in  daqg«r  by  Wi^f  aUJad  ^  hmIi  failun. 
UtelwaB  T.  LynMurg  «<e.  i?.  i?.  0».,  7S6. 

IL  NiauaiNoi  ui  RLAmiio — Dott  or  Pjouoir  or  Eauu  —  Wii«n»^non 
it  piaeed  in  peril  ihroagh  tbe  n«glig«Q06  of  an»tiiT  in  ezploAiqg  *  bUal^ 
•k«  iMcd  only  maka  aa  effort  te  protect  himtttU,  and  if  he  omIlm  a  mil- 
teke  »nd  errt  in  jadgmeni  ia  aeeking  SAfa^,  he  emnnet  be  eeid  to  be 
gsilty  of  nei^igence.    SiaekweU  w,  Lpuehburg  €tc  R.  R,  Go^  78A. 

1%  Blabtiiio  —  Duty  to  Pbotbct  Pbssoiis  Plaokd  iir  Darobb. — Peraooi 
nsiog  a  powerfal  exploeive  in  blasting  are  chuged  with  knowledge  of  any 
iaot  in  reference  to  its  actual  effectt  that  they  oould  by  reatooable  diJi- 
genee  have  aaoertaiaed.  They  are  al«o4liarged  with  the  duty  to  iatlopi 
•eme  meana  to  protect  persons  placed  in  danger  by  the  explosion  of  sack 
blasts,  and  a  failnre  to  perform  this  duty  is  negligeooe  for  whiok  they 
are  liable  in  damagee.    BtaekwU^.  l/^mehburg  tic  R.  B.  Oo,^  780. 

lib  Damaou  moM  BLAtTuca  —  Duty  to  Pbotbot  Adjaohit  Owmbbs.  — 
When  a  contractor  engaged  in  the  oonatruotion  of  a  railway  Juunm^  or  by 
the  exercise  of  reasonable  diligence  oonld  know,  tliat  atones  thrown  out  by 
hia  bleating  had  been  falling  on  or  aroood  the  preniieea  of  an  owaer  ad- 
jacent to  the  right  of  way  so  aa  to  imperil  the  safety  of  the  latter  or  hia 
family,  while  engaged  in  ordinary  dome«tio  dutiea,  it  ia  the  duty  of  the 
contractor  to  cover  hia  blasts,  or  if  this  is  impracticable,  to  gt¥o  actual 
warning  to  those  placed  in  peril  by  the  explesion.  A  failure  to  perform 
this  duty  renders  him  liable  for  injury  inflicted  thereby,  unless  the  neg* 
ligeut  conduct  of  the  injured  party  was  the  proximate  oauae  of  tke  aoci* 
dent     BleukweU  v.  Lyndibvrg  e<c.  R.  R.  Co.,  786. 

14  OABUiiWMBea  AS  Bab  to  BiBLIBV.  — A  pert»on  who  at  the  time  of  volun* 
tarily  executing  a  releaee  under  eeal  knows  or  by  inquiry  might  know  the 
exact  nature  of  the  act  done,  cannot  snbaequently  invoke  hia  owniieed- 
leesuese  to  impeach  his  releaee  by  calling  such  heedles«nesd  some  oas 
else's  fraud.  He  has  no  right  to  act  aa  one  who  ondemtanda  what  he  is 
doing,  unless  he  ioteuds  to  lead  those  with  whom  he  ia  dealing  to  beliere 
that  be  understands  the  act  done.    SpiUte  v.  BaUifPore  etc  R  R.  Ca,  378. 

IA.  OABBLBSHNBas  AB  Bab  vo  Bblibt.  —  A  pereou  who  exeootes  without  co- 
ercion or  undue  persuasion  a  aolemn  releaae  >under  aeal  eaiuiot  'anbse- 
qneutly  impeach  it  on  the  ground  of  hia  own  oarelesanees  if  at  the  time 
of  ite  execution  he  might  have  adviaad  himaelf  fully  aa  to  thenatim  aod 
legal  effect  of  the  act  done.  He  cannot  then  complain  that  aa  impuaiiion 
haa  been  practiced  upon  him.     SpUae  v.  BaUimore  etc  12.  R.  Co.,  31S. 

16.  Nboliobmob,  Gontributort.  —  EvBH  IN  TBS  Pahbbnob  of  Rffowir 
Damobb,  to  conatitute  oontributory  negligenoe  it  most  be  shown  that 
the  plaintiff  voluntarily  and  onnecassacily  exposed  hioMelf  to  auob  dan- 
ger, unless  it  is  of  that  character  that  he  must  assume  the  risk  from  the 
▼ery  nature  of  the  danger  to  which  he  is  exposed*  ClrnnamUr*  Louinana 
Bkciric  TAght  Co.,  248. 

17.  Oomtjubotobt  Nxouwbmob  oh  Part  ov  FLAiimrv  oak  Nbvxb  bb  Sbt 
UP  as  an  excuse  for  wanton 'and  willful  negligence  on  the  part  of  the  de- 
fendant.   Lake  Sfiore  tic  R^y  Co,  ▼.  Bodemer,  218. 

18.  Oomtribotory  Nbguobnob  dobb  mot  P&BOLvnB  Bbqoybry  woa,  Reok- 
lASBN BflB.  —  When  one  person  iaflicte  an  injury  Jipen  .another  inten^i 
iionally,  or,  though  Bnintentionally,  yet  'with  a  wanton  ^and  veekless 
disregard  of  ita  iajumona  oonaequeneea,  he  ia  guilty  of  gnaa  or  ^nllfui 
MgUgenee,  and  the  eootribiito^  MgUgenoe  of  tbefUialMtiB  not^  de- 
lenae.    FiorUaMe.  JPf  Ox  ▼•  Mini,  17. 
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Ml  Ctow  i'KiBU'ru'itT*191kiM<ncifcs  vust  bv  ClmRLT  SnowTf ,  wbw.  —  A  eonrl 

•  will  not  relieve  from  liability,  on  the  ground  of  contribntory  negltgenoe, 

a*  defeikhiit  ga9ty  of  ■  ibgnmt'  Tiolation  of  a  law  or  of  a  manicipal 

TeguiiAloB;  where  tike  evidenee  does  boIt  ntafte  ont  a  dear  case  of  snoU 

■egligoBoek    oftutmTn  t.  Jfutwuri  Pttc*  Fry  Oo.,  uifr, 

A  05ifiuBuiuai  NiRii:.T(m«T7i,  Par  nrrs  or  Intatt  Chtlo  not  Charovabls 
wmt,  WHlif.  —Where  the  parents  of  a  child  fonr  years  old,  living  in  a 
fa(Mne  kweulykflVe  fiet  back-  fronr  the  street,  are  poor,  and  dependent  on 
liletr  Mor  f6r » Ilarelihood,  the  father  being  sick-  in  a  hospital  and  the 
Boiher  having  to  care  fbr-two  smalF  children  in  addition  to  her  hoasehold 
4niie«»  and  Mie  motiier  leaves  sneh  child  on  the  doorstep  of  the  house 
eating  bread  and  millt,  and  goes  into  the  honset<^get  Irfan  more  foorl,  but 
•■  fe^uming  in'  a  few  minutes  finds  that  he  has  disappeared,  and  imme* 
diately  starts  to  look  for  him,  bat  meets  persons  carrying  liiin  home  al- 
ready injared  by*  being  ran  over  by  a  street-car,  it  cannot  be  held,  tm 
matter  of  law,  that  t%e  mother  waa  gnilty  of  contributory  negligence. 
Jfasewjb'ttM  T.  lAndttt  JTy  Go,,  588. 

9L  NmxjomcK,  CdfTRTBtrronr  —  O^i  Who  Comics  i!rro  Coirr act  with  ah 
Blbotrio  Wirb  in  the  necessary  and  lawful  discliarge  of  his  duties  will 
■ot  OD  that  aooonnt  beregarded  as  gnilty  of  contributory  negligence  if 
H  waa  the  dnty  of  the  corporation  owning  snch  wire  to  keep-  it  insulated 
aad  it  had  neglected  this  duty;  and  there  was  nothing  in^the  appearance 
of  tba  wire  t»  indicate  snch  negleot  to  the  person  injured,  although  he 
bad  been  cantioned  to  be  careful  of  the-  wires-  and  to  keep  away  from 
tkem.     OltnHHt9T»  LoKmiatta  Sfketrk  lA*jht  Co.,  Z4%. 

n  Oimmntrrovr  NscKiOMnvoa.  — Although  a  parson  or'corporathm  may  be 
guilty  of  a  negUgeat  act  from  which  injury  results  to  another,  yet,  if 
the  party  injatad'haa  byhisown  negligence- contriim ted  to  his  receiving 
the  injury,  he^oanaot  recover  danaiges  from  the  other.  FUnrida  etc,  R*y 
Co,  V.  Hirtl,  17. 

Ml  QatmaanTomr  Kbq&tobnw — WRvif  QrrHsnoir  vim  OoirBT  or  Jitrt.  — 
Okdiaarily  tha  qvestion  of  oontrtbntory  negligence  is  for  the  jury  to  de- 
tenmaOf  bat  sometimes  it  becomes  the  duty  of  the  court  to  instruct 
that  in  spita  of  the  n«gHgence  of  the  defendant  the  plaintiff  cannot  re- 
eover.  This  responsibility  will  never  be  assumed,  however,  unless  the 
C8ae-iaa«vary  clear 'ona- and  presents  some  prominent  and  decisive  aet 
ha  regard  ta  tha  aflhet  and  character  of  which  ordinary  minds  cannot 
diftai     Fetpf^g  Aiwb  v.  Mw^ofiU,  408. 

flk  CotmnwFom  NatiLfQiNOs.  WHaif  QiTBSTioir  for  Jttrt.  —  When^  con- 
■ideraVladon-bt  eaiats  as  to- whether  or -not  the  pluintiff  is  guilty  of^  con- 
trthateay  nagligenae^  that  qfie<»tion'  should  be  sui>mitted  ta  tha<  jury 
for  its  determination.     Pfopie*8  Bank  v.  Morgolofiki,  403. 

8ba  AmAL,  ^  ff;  Carrtrrs,  1,  %  4;  I^amaqbs,  2;  Elrcfrto  Ltoht  Oobp> 
ruHtss;  BtRTATORS,  2;  3,  7;  Mastsr  and  Srrtant,  2-4,  7;  Raicroads, 
S,  8,  9,  16;  18;  20;  22^-28,  35,  39,  46,  59;  Real  Paofxrtt,  4,  6;  S^bro- 

OATIOir,  3^  TkLBORAPRS,  I,  3. 

NEGOXIABJLB  IN&TRUI&RNTS. 

1»  OMMtAfwn  im  Patbil^-^A  note>  payable,  to;  ».  certaitt  person  namad 
tharaia,  "et  dL  cr  ordar^"  ia  noo^egotiaUAt     Obnrfoa  ▼;.  Amd&rmmf  302. 

i.  VkJLia»  nr  iKCBrmHi  ob — Bvbm«  of  Froobi  — When.thainaudiilaat  in* 
aepfcioQ  af  a  note  is  ahown,  the  burden  of  proof  is  on  the  person  claiming 
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to  Im  ft  bona  /de  bolder  to  thow  noder  wbaft  dreniiisfauieea  he  fteqnfred 
it.    Carer  v,  Mpff%  S94. 

tL  Fraud  in  IwoEFrioN  of — Kraan  ov  Boita  Fidi  Holdxb. — When  a 
negotiablo  iiutrnment  is  origiaally  infaotad  with  Inad,  ioTalidity,  or 
illegality,  the  title  of  the  origiaal  bolder  being  destroyed,  the  title  of 
erery  stibseqaent  holder  which  repoeee  oa  that  fouodstion  sad  no 
other  falls  with  it;  but  if  any  saboeqnent  holder  takes  the  instniment 
in  good  faith  and  for  ralne  before  maturity,  he  is  entitled  to  reoorer  on 
il^  and  so  any  person  taking  title  nnder  him  may  reoorer,  notwitbskand* 
ing  euoh  latter  holder  may  hare  knowledge  of  the  infirmities  of  the  in- 
stniment; and  all  that  is  required  of  the  holder  in  such  case  is  that  it 
be  proved  that  he,  or  some  preoeding  holder  or  indorsee  nnder  whom  he 
daims,  acquired  title  to  the  paper  before  maturity,  btma  /kU  and  for 
▼alue.    Cover  r,  Mjfere,  394 

4  PROOV  ov  Fbajtoulkht  iKCiPTioir  ov.  —  Knowledge  of  the  frandolent 
origin  of  a  note  may  be  shown  to  hare  been  possessed  by  the  parties 
either  by  direot  proof,  or  by  facts  and  oircumstances  that  fairly  lead 
to  that  conclusion,  and  circumstances  that  are  not  of  any  great  probatiTe 
foroe  in  themselres  are  admissible  in  oonneotion  with  other  proof  to 
show  guilty  knowledge  or  want  of  good  faith.     Coeer  ▼.  Myere,  39i. 

0w  BoVA  Fids  Holdxbs  ov.  —  When  negotiable  paper  has  passed  into  the 
hands  of  a  psrty  nnaffeoted  by  previous  infirmities,  its  character  as  an 
arailable  security  is  eetablished,  and  its  holder  can  transfer  it  to  others 
with  like  immunity,  unless  the  paper  is  absolutely  void;  as  when  issued 
by  parties  hsTing  no  authority  to  oontraot,  or  its  oirculation  is  forbidden 
by  law  from  the  illegality  of  its  oonsideration,  as  when  made  upon  a 
gambling  or  usurious  transaction.    Cover  t.  Mfere,  394 

iL  LiABiUTT  OF  Indobskrs.  — Ths  indorser  of  a  note  drawn  payable  to  the 
bearer  incurs  the  same  liability  and  obligation  as  the  indorser  of  a  note 
drawn  payable  to  order.     Cover  r,  Myere,  394. 

7*  BoMA  FiDX  Indorsbs.  —  When  the  holder  of  a  note  payable  to  bearer 
exacts  from  the' indorser  a  guarantee  of  indemnity,  he  may  still  occupy 
the  position  of  a  bona  fide  indorsee.  The  motire  and  purposes  to  be  ao* 
oomplished  by  siioh  transaction  form  a  qneetion  solely  for  the  jury  to 
determine.     Cover  t.  Myers,  394 

tL  Nbqotiablb  Instbumbnts  Hbld  Advbbbblt  to  PLAiBTirr. —  One  to 
whom  certificates  of  deposit  hsTe  been  issued,  payable  to  his  order,  can- 
not recorer  thereon  while  they  are  in  the  poesession  of  a  stranger  to  the 
action  who  claims  an  interest  therein,  and  against  whom  it  is  possible 
for  the  plaintiff  to  maintain  an  independent  action  to  determine  suoh 
claim  or  to  recover  poesession  of  snch  oerfeifioates.  Bead  v.  Marine  Batikt 
76a 

i.  If  A9  Adybbsb  Olaiv  n  Madb  to  negotiable  instrumenti  wfaioh  irs  in 
the  possession  of  a  stranger  to  the  action,  the  court  eannot,  by  bring- 
ing  sndh  stranger  before  it  as  a  witness  and  requiring  him  to  produce 
the  instniments  and  deposit  and  leare  them  with  the  elerk,  giro  the 
plaintiff  a  right  to  recover  thereon.  Notwithstanding  such  depoeiti 
they  are  still  constructively  in  the  possession  of  the  witness  and  held 
adversely  to  the  plaintiff.  JRead  t.  Marine  Bank,  758. 

lOli  Av  Imdorsbhbnt  bob  Oollbotion  does  not  pass  the  title  or  the  right 
lo  the  proceeds  of  the  property,  but  it  makes  the  indorsee  a  collecting 
■gent  or  trustee  of  the  holder.    Moot$  t.  Lowekma  Nat.  Bank,  332. 
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IL  CouiKoriBo  Aomr  to  Whom  a  Bill  ov  Bxchanob  n  Snrr  to  Pro* 
QOMM  m  AooBfTANOB,  aooompaoied  by  a  bill  of  lading,  Im  on  ihe  aoeepi- 
lol  saoh  bill  aathoriied  to  famndar  tha  bill  of  lading  in  tha  ab- 
of  inainiotioiM  to  tha  oontrary,  and  the  drawee  may  refnae  to  ao* 
eapt  nn]e«  the  bill  of  lading  ie  mrrendered.  Moon  t.  LouUkma  NaL 
Bank,  332. 

ISL  Ck>irvLior  ov  Lawb^Usurt.  — When  a  note  pnrporti  oo  ite  faea  to 
be  made  in  one  etate,  thoagh  it  waa  in  faet  made  and  deliTored  in  an- 
other, where  the  payee  reeided,  it  will  be  presumed  to  be  payable  in 
the  state  where  it  porports  to  hare  been  made^  and  if  ralid  nnder  the 
law  of  that  state  will  not  be  deemed  to  be  void  becaose  it  provides  for 
nsnrious  interest  under  the  law  of  the  state  where  it  was  in  fact  made, 
in  the  abeenoe  of  evidenee  as  to  where  the  indebtedness  for  which  it 
was  giren  was  inonrred,  or  where  the  consideration  was  delirered,  or 
of  any  agreement  as  to  the  place  of  payment.  Bigehw  r,  Bumhamt  293. 

IS.  GomruoT  ov  Laws.  — The  date  and  place  of  execution  of  a  promissory 
note  which  appear  on  its  face,  and  not  by  memorandum  entered  thereon, 
raise  the  presumption  that  it  it  payable  at  that  place,  and  permits  it  to 
be  enforced  under  the  law  preriyitins  there.     Bigehw  v.  Burnhamt  293. 

14.  CoKnjcr  of  Laws — iNTiRXirr.  —  "^Yhen  a  oontract  or  note  is  made  in 
one  state  to  be  performed  in  another,  and  in  express  terms  provides  for 
a  rate  of  interest  lawful  in  one,  but  unlawful  in  the  other,  the  parties 
will  be  presumed  to  contract  with  reference  to  the  laws  of  the  state 
wherein  the  stipulated  rate  of  interest  is  lawful,  and  such  presumption 
will  prevail  until  overcome  by  proof  that  the  stipulation  was  intended 
as  a  means  to  defeat  the  law  against  usury,  and  to  support  a  contract 
otherwise  usurioua  If  it  is  a  bona  fide  transaction,  the  contract  will  be 
sustained;  and  if  a  device  for  securing  usurious  interest^  it  will  be  held 
void.     Bigelow  r,  Bumham,  293. 

10.  CoNTLiOT  OT  Laws.  — The  law  of  the  plaoa  where  a  contract  or  a  note 
by  its  terms  is  to  be  performed  or  paid  determines  its  validity.  Bigelow 
V.  BumharHf  293. 

1&  Costs  of  CoLLionoir.  —  A  stipulation  in  a  note  that  in  case  it  is  collected 
by  "  legal  process,  the  usual  collection  fee  shall  be  due  and  payable  there- 
with," is  contrary  to  public  policy,  and  void.     Tinsleg  v.  Honkinst  801. 

17*  Lost  Niootiablb  Paprr,  what  is  not.  —  A  atatnte  authorising  a  recov- 
ery upon  lost  negotiable  paper*  if  indemnity  is  given,  does  not  apply  to  a 
oaae  in  which  it  appears  that  the  paper  is  not  lost»  but  is  in  the  posses- 
sion of  a  stranger  to  the  action  claiming  an  adverse  intereat  therein. 
Bead  r.  Marine  Bank,  758. 

See  JuDQWuna,  4*  6,  2S. 

HON  ABSTANTB  VEREDICTO. 
See  Plradimo*  ?• 

'KONsurr. 

Sea  Bailroai>b^  83. 

NOTICE. 
AaxiroT;  Appsai^  9;  Chkoks;  Corpobations,  7,  ll*  H»  28;  MoRTOAon» 
4$  Naouoiiia^  10^  ld|  Proorss^  6;  Vxmdor  ahd  Pubchasxr,  1. 


FUiaANOS. 

L  Smokb  avd  GnrriBfl,  whbh  CoNsirnm.  —  In  order  to 

AgM  to  propivtf  oincd  by  Mnko^  oiadoxi^  aad  atoMB  anauig  Iroai 
Itao  •hiwiiy  «^  i^  hailm  ocMsitd  bow  Um  ]^pert^  ininrod,  tho  in- 
JBiy  wtainotl  mast  bo  of  a  oboraotcr  to  natoriaJl^  ^'■^*"***»  tbo  valno 
of  tbo  ycoporftf  or  aerioaaLy  lAtocfoco  wkb  tbo  ordiaaty  eom&irt  or  oojoy* 
wtmJk  of  it»  fionoa  aa  ioatraatian  tboi  tho  jary  muifc  find  far  pUinfciff 
if  tbo  in  jary  oompUinad  of  loadarod  tbo  proaiiaaa  laaa  oomfortaUo^  oajoy* 
abl%  or  aaafal  tboa  tboy  otbarwiao  would  faaaa  beon^  ia  trntarnai^  as 
baiBfl  naiHMiiaa  aad  ontiraly  too  oaaaral*    Kultr  ▼•  ISnPtmn,  42QL 

t>  flbtoui  AB»  ftMUBBft  —  la  dotarminiog  tba  qaeatioa  of  nnimnoo  from 
MMka^  oiadan»  at  aoxiaaa  vapor^  rofaraooa  iniist  alwaya  ba  bad  t»  tbo 
loMiity,  tba  aatara  of  tbo  tradOg  tbo  obaiaotar  of  tba  maebinary,  and 
tbo  naanar  of  aaaig  tbo  property  prodnoing  tba  anaoyaaca  and  i&jory 
ooBupUiaod  af.  Ia  anoh  eaoas  trifliag  aanoyancaa  and  incoavaniaaoei^ 
■afisiod  by  portoaa  dwalUng  ui  aLtie%  will  not  be  rogardod  aa  aaiaanoek 
Mkim  yr.  SmiUmin,  430.  * 

K  BuBAWLMn  AoTioH   lOB  JouET   Nuis^iiGia.  —  It  ia  no  defaaea  of  a 
tbai  a  great  maay  otbara  ara  oommitting  aimilar  aets  of 
npom  tbo  aaoM  property.    Eacb  aad  enrory  ooo  ia  liable  to  a 
Baob  alamaat  of  covtributory  injury  is  a  part  of  ono 
iboLe*  and  to  atop  tba  mieohiaf  of  tbo  wbola.  cacb  part  ia  do- 
tail  ia  Mbjeot  to  a  aaparata  aotioa.    Euler  ▼.  SuIUboh^  420. 

Ito  What  Dan  nun  Coaxraurm  Davaiiub  — No  place  eaa  ba  ooaTeaient 
for  carrying  on  a  business  which  ia  a  nniaanca^  and  wbiob  cauaaa  aob- 
ataatial  iajaty  t»  tba  pvoporty  of  aaotbar.  Not  oan  any  nea  of  oao*a 
oivu  load  ba  said  to  bo  raasoaable*  wbiob  daprlrea  an  adjoiaing  owner 
of  the  lawful  use  and  enjoyment  of  his  property,  aad  tbia  without  re- 
gard to  tba  looabty  wbaro  snob  boaiaasa  ia  carried  oa^  aad  altboog{b 
tbo  basineai  may  ba  laarlnV  and  naafnl  to  tbo  public,  and  tba  best  and 
noat  approved  applianoea  and  mathoda  are  naad  in  ita  ooadaot  and 
mnr-gin — ^      Enkr  v.  SuUimm^  42QL 

fiaa  MwmuBJA  OaaroBJoua^  l§^  17» 

OPFTCERS. 

1.  Omon  DB  Faoto  is  Onb  Who  la  nr  AcrnrAL  Fossbbstov  of  an  office 
nndor  claim  and  color  of  an  election  or  appointment^  and  is  in  the  ezer* 
oise  of  its  functions  and  the  discharge  of  ita  duties.  He  must  bold  office 
nnder  some  degreo  of  notoBioty,  and  maat  asarciM  aontinuous  acta  of  an 
official  character.      Waterman  r,  Ciicm§atii.  R,  R,  Co.,  228. 

t.  OnriOKB  DK  Facto  —  Liabilitt  for  Salary  Rkokitbb. — When  an  officer 
de  facto  has  received  the  salaEy,  fees,  aad  emoluments  of  an  office,  he  is 
liable  therefor  to  the  officer  de  jure  in  an  action  for  money  had  and  re- 
ceived.     WaUrman  ▼.  CMoaffo  etc,  if.  iP.  Cb.,  228. 

8.  OmcBR  DB  Faoto  —  AonoN  for  Salart  Imyoltbs  Tttlb  to  Officb.  — 
When  a  person  claiming  to  bo  an  officer  brings  rait  for  the  salary  or 
ooBipaoaatHni  beloagnig  to  aneb  office,  bia  title  to  tba  offioe  ia  ia 
aad  M  aaalbwr  baa  tbo  real  right  to  tba  offio%  aitboBgjfc  act  tba 
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■Ioa»  tiM  plaintiff  oannot  recorer.     Wmt^rmem  ▼.  Ollloa^D  etc  Ji»  R  0»., 


^  OmcBR  Di  Paoto  a9» d«  ^nv  — Aorot*  99m  Smjat  In  toltis  Title  to 
Owwicm,  —  When  a  person  olaiming  to  be  an  offioer  of  a  publio  or  private 
eorporation  bringfl  an  actiim  al  bnr  Co  leeoref  the  salary  incident  to  that 
office,  which  he  has  no  rigiii  t»  feeehr»  niieas  he  has  a  legal  right  to  the 
office,  he  necessarily  puts  his  title  to  the  office  in  issne,  and  mnst  proTe 
himself  to  be  a  dejure  officer.  A  certiftcate  of  election,  commission,  or 
other  evidence,  may  be,  ODcbv  sihmb.  dreamstauces,  prima  ftuie  or  even 
oondnsive  evidence  of  e  cie  Jurt  right.  WaUrman  ▼•  Chicatjo  etc  H,  R, 
G»L,  228. 

ii.  QmMJmm  or  Bbivum  ov  OnriMo.  jm  Vmmxiov  o>  OeMca.-- Wheia  a. 
statute  provides  thafe  "no  persen  ehall  hold  the  office  of  councilman  un- 
less, at  the  time  of  his  election,  he  is  a  resident  of  the  ward  from  which 
ho  is  elected,  and  in  the  case  at  tin  nmoval  of  any  councilman  from 
tfa*  WMtA  froa  which  ho  vaa  elected  the  com  men  conncil  shall  have 
fovoB  todoelaBa  his  office  vacant  awi  order  aspeeial  election  tafiU  the 
▼asaaay,"  a  oouncilman  duly  elected  whUe  a  rosident  of  one  ward  does 
Boi  ereata  a  vacancy  in  the  office  by  hia  subaeqoent  removal  to  another 
waad,  in  the  absence  •£  any  action  taken  by  tne  oity  conneil  in  the  mat- 
ter.   State  ▼.  Craig,  237. 

C  Vuwua.  QmocBfl^  whu  Peuohallx  Liamlm.  —  An  oOsc  or  poomiaa  to  the 
effect  that  a  sum  specified,  will  he  paid  to  any  person  fnraishing  evixlence 
whiob  will  lead  to  the  arrest  and  ooaviotion  ol  the  penou  who  shot  E.  0. 
and  signed  J.  W.  B^  T.  B.  R.^  J.  A.  £L«  *' Selectman  of  Aiiltou,"  is  a 
personal  promise  of  the  persons  so  signing  it,  eapecialiy  il  they  did  not, 
in  their  official  eapeotty,  have  aoldiority  to  bind  the  towa  of  which  they 
were  ■elantmoia     Braunt  v.  Bradlee^  i2iOL 

See  CoaPO&ATiONS,  4,  12, 18-20;  iNaimANOi,  11;  Quo  WjamAXio;  SBUHTra. 

OADiKANG£& 

8eo  ELBcntRT  Lmwr  C^vpaiim;  Mvitioital  GoRFoitATiDtiB,  12-Ifl^  17,  19, 

20;  l^mmjamKoa,  4^  19;  Kailb/oavo,  90^  86^ 

PARBNT  AND  CHIL1X 
See  C^IFn;  HnvBAirs  aitd  Wivi;  1-9^  NiOLiaKStm;  28;  TkTTflTB;  1,  2. 

PARTmOK. 
rARTiTroif,  WHCiT  FoTUBB  CoNTiNOBNT  Intbrbsts  arb  Involvbd. — Par- 
tition w3t  not  be  decreed  when  there  are  contingeat  remarnders,  or 
other  future  conditienal  interests,  unless  all  of  the  parties  who  may  by 
any  possibtTrty  be  interested,  unite  in  asking  for  such  relief.     AydleU  ▼ 
FendUtan,  770. 

PARTlfERSHIP. 

See  GooD-wiLLy  3. 

PAROL. 
See  Btidbnob,  8,  0;  Gnn. 

PARTI153. 
8be  CoBPORATioifV,  15.  29;  fifsUKAVOK,  19;  Jitduhbntb,  2;  JuRiBDicnoir,  2; 

HOMTQAOBS^    ff,  7;  PaSTITIOH;   PROOB88,  8,  9, 


B70  lin>xx. 

FATMEHT. 

Nmoviabui  InsTBUMxim,  It. 

PENDENTS  LITE. 
8e«La  PsMDm 

PENSIONS 
8m  ExaooTtoVy  9L 

PERSONAL  PROPERTY. 
8m  ArEAoman;  S|  BiQuma;  Dubiss;  Bzbootion,  1,  8|  FmAuo;  Imsob- 

PLBADINa 

L  DsmntBn  whin  Sbtbbal.—  A  d^mnrrer  in  th«  wordi^  **  Ooom  nofw  the 
dtftndaoti  and  d«miur  MTermlly  to  Moh  pAragntph  of  tho  oompUintk 
booftote  tho  muo  does  not  ■tate  facta  anffioiant  to  oonatitata  a  canaa 
al  aetion  againat  defendanta,"  mnat  ba  regardad  aa  a  aareral  demnirar 
addreaaad  to  eaeh  paragraph  of  tha  oomplaint  Tent  HomU  ele,  B-  B, 
Oo.  ▼.  Sherwood^  239. 

H  Ebboe  nr  Ovbbbulino  Dbkubbbb,  Eftiot  of.  — Whan  a  damnrrar  ia 
arronaonsly  overmlod  to  a  bad  paragraph  of  a  oomplaint,  and  it  ia  not 
affirmatiTely  ahown  by  tha  raoord  propar  that  tha  judgment  resta  on 
tha  good  paragrapha,  a  roraraal  mnat  ba  adjndgad.  Terre  HamUele, 
R,  R.  Ob.  ▼.  Sherwood,  239. 

H  Whbh  Answbb  is  Filbd  aftbb  Dbmubbbb  Otbrbulbd^  tha  danmrrer 
ia  wairad  and  tha  ruling  tharoon  cannot  ba  aaaignad  for  error,  AnMer 
▼.  Whipple,  202. 

A  Thb  Qbnbbal  I88UB  puta  the  plaintiff  on  proof  of  arery  material  aver^ 
ment  of  hia  oomplaint.  There  being  no  evidence  to  nphold  the  action 
aa  againat  aome  of  the  defendanti^  all  ohargea  of  the  oonrt  baaed  upon 
tha  theory  that  there  waa  anoh  evidence  were  erroneona.  Swift  v.  Tai» 
ner,  101. 

A  8rBiKiiro  our  Part  of  Answbb — Pbuumftion.  —When  a  paragraph 
in  an  answer  ia  ttrioken  out,  and  the  evidence  admiasibla  under  that 
paragraph  ia  admissible  under  the  general  denial  filed,  it  will  be  pra« 
anmed  tiiat  it  ia  stricken  out  upon  that  ground.  Fort  Wa^fne  v.  i7am- 
iUon,  263. 

A  Disorbtion  of  Court.  —  The  court  haa  a  right,  ex  mfro  moiu,  to  direct 
that  the  pleading^  shall  be  made  more  explicit,  aa  that  all  of  a  will  in* 
atead  of  one  clause  thereof  shall  be  stated.    Martin  v.  Ooode,  799. 

7.  Motion  fur  JaDOMSNT  Noh  Obotantr  Vbrrdioto.  — When  a  plea  pre- 
aenting  a  bar  to  the  right  to  recover  ia  interposed,  and  a  demurrer 
thereto  is  overruled,  a  motion  for  judgment  non  obetante  veredicto  ahonld 
be  overruled.     Ambler  v.  Whipple,  202. 

8m  Ck>NTRAOn^  1|  IbSUBANOR,  14,  15;  JUDOURNTB,  17,  18,  20;  MOBTOAGBa^ 

6,  7;  Slandrb,  1,  2. 

PLEDGE. 
L  BlTBBBNDBB  OF— LlABiLiTT  FOB.  —  If  a  holder  of  ooUateral  aeonritiaa 
anrrendera  them  to  the  makera  thereof  without  the  previous  oooaeBt  or 
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MteqMal  ratlfioatioii  of  Uf  dMor,  iho  Utter  doat  doI  tiMrrapon  Im- 
•ooM  entitled  to  a  oredit  of  the  faoe  T»lne  of  laoh  eeeiiritiM.  His  credit 
OMUkot  exceed  their  aefeoal  Talae^  and  if  thej  are  worthlen  he  ia  entitled 
to  no  oredit  at  alL     OHgg$  r.  Dajf^  704. 

IV  ▲    HOLDIB   OV    COLLATBltAL    SlCaBITUS  WrOKQWOLLY    SlTRmBNDKBS 

them  withoat  the  conaent  of  hia  debtor,  he  makaa  htmaalf  liablo  for 
thair  conrersion.    €hrlgg$  r,  Daj^,  704. 

See  OoBPORATTONi»  4-8^  10l> 

POISON. 
See  OoNSTiTDnoai^  H 

POUCB  POVTKa. 
See  STATuras,  8b 

POSSESSION. 
Asiwwum  PoasiflBioir;  CoRPOBATioirs»  19;  Fbaud;  Huiibahd  amd  Wifb» 
S;  MoKTQAOXs,  6;  NaooriABLB  Imstrumbitis,  8^  9;  Omouta^  !»  8| 
BBPLBVI5;  Sbbrifib^  2;  Shiffiko,  1;  TrotxBs  1,  %  4 

POWERS. 

Wnnr  Pbbsonal. — WhencTcr  a  power  ia  of  a  kind  thai  indfcatee  a  peraonal 
•onildenoe^  it  mast  prima  facie  be  understood  to  be  oonflned  to  the  indi* 
Tidnal  to  whom  it  ii  giren,  and  will  not,  except  by  expresa  worde,  pass 
to  othera  to  whom  by  legal  traoamiiaion  the  Mkme  oharaotar  may  happen 
tobeloni^    OambeU'w.Trippe^ZSS. 

PRBMIUiC. 
See  IvauRANOi,  7,  9l 

PRESCRIPTION. 
See  HuBBAHD  and  Wm^  L 

PRESENTMENT. 
See  Banks,  3;  Chboks.  ' 

PRESUMPTION. 

ft^  '29BM&ATIONS,   12f   DaMAOBS,   2;    ELBOrKTO  LlOHT  OovPAHmi    En* 

jBva%  1-4;  Fbaui>;  Hombstbad,  3;  Nbootiablb  Instrumbnts,  12,  13; 
PuuMVO,  6;  Pboobss,  6;  Railroads,  24^  26^  82,  89;  Rafb»  2;  Siizr- 
nM%  8|  SrATUTBS,  7;  Wills,  ^ 

PRINCIPAL  AND  AGENZ 
See  AoBNor. 

PRIVILEGE. 
See  Pboobbs,  8,  9;  Vbndor  and  Pvbohasbb,  & 

PRIVILEGED  C0MM17NICATI0N& 
See  Slamdbr,  1,  2,  4-8. 


tT2  DnnoL. 


Wkrr*  IK  —  Ah7  moMia  of  aeqniHhg  JhdhfflHIiMi  ii  propcclf 
d^imminBtod-proeen.     Ifliiioii  ▼.  SL  LouU  etc  iTy  Cd.,  SZt. 
H  JvanoionoK.  — Skbyici  or  Pftoocas  Kbtoud  thx  Statr  cannot  antlMV* 
iart  pcnoMil  Judgment     ffilm)n  ▼.  5<.  J^dvit  etc:  JTx  ^o.»  691. 

ll  /tnUHMOROIVS  "^  dSKTIOl  OtJlSIDB*  OV  THC  ShRlTB  OF  If  dnCB  OH  P1B0CB9B» 

when  not  anthorited  bj  law;  is-  •  mdlity.     WOnm  r,  8L  Louh  tie.  B'p 
Co.,  624. 
L  BuiTios  OF  pROOias  bt  Poblioatiov,  EfFBor  of.  — Senrioo  of  prooeoi  bj 
pnbUoation  enables  the  couv#  to  gnro  effect  to  a  proceeding,  so  far  onlj 
as  it  is  one  in  rem.     HWMV'n.iSt.  Igmkue^  J?V  Co.,  624. 

i.  NonOB  OF  MonOlC  for  BxBOOTION  AOAZKST  NoN-RBSIDBRT  8T0CKHOI.DtK 

OF  OoRPORATioic,  Sbrtbib  of< — Tbe  notice  of  motion  for  an  order  that 
•zecntion  issne  against  a  stockboUer  of  a  corporation,  an  ezecntion 
against  which  has  been  returned  nnsatiafied,  required  by  seotion  736  of 
the  Revised  Statutes  of  \S19.  to  bo-  given  to  the  person  sought  to  be 
oharged,  must  be  a  personal  notice  senred  within  this  state.  Sncha  n^ 
tice  senred  npon  a  non-resident  stockholdec  ontside  of  this,  stats  is  a 
nnlRtj,  and  wonld  be  a  nullity  even  if  expressly  anthorijBad  hf  the 
stotnte.     WVmn  r.  8t,  IkmiM  tic  R'f  CA.,  021. 

%.  JUDOMRNT  QUIRTINO  TlTLR,  IB  WHICH  THR  NaMB  OF  THR  OWBBB  B  !»• 

OORBRCTlt  Statrd  or  spelled;  though-  the  summons  is  served  by  pnbli- 
oalioo»oiily»  i»nov«rthe)ees' binding  npon-  hiwi  if  it-islls  nanwi  1^  iphith 
bo  io  dssignstsd  in  the  oonv^ance  by  which  he  aoqnirod  tMot  B^y  ao- 
ssptiag  tho  oenveysttoe,  he  oonoento  to  be< known*  by  that-  iiiimii  in  all 
pgoosodfags*rslating*to  tho  land- so  conveyed  to  hin^  sad* if  thsA'anne  ia 
need  in  a  legal  proceeding  or  notice)  ho.  is  presoned  to  nndowitan  J  that 
it  is  addressed  to  him.     Biinn  v.  CheMmant  140. 

7*  A  Brturit  bt  a  Shrriff  indosBod>  npon  a  summons  against'two  defend- 
ants that  he  had  been,  nnabla*  to.  find  tho  within-named  dofendanti^ 
O.  O.  and  J.  S.  H.  will  be' construed  to  mean  that  he  oonld  not  find 
either  of  them.    BUnn  v.  ChmmnH^  140.. 

t.  Thr  Pkivilror  of  a  Suitqb.  OB  A  WiTMBSR  TO  BB  ExxiiPT  from  the  ser- 
vice of  process  while  without  the  juriadiotion  of  his  residence  for  the  pur- 
pose of  attending  conrt  in  an  action,  in. which  he  is  a  party  or  a  witness 
is  a  very  ancient  on^  and  extends  to  every  proceeding  of  a  judicial  na- 
ture taking  place  in  or-emanating'fromadttly'constituted  tribunal  which 
directly  relates  to  the  trial  of  the  issne  involved.    Parker  v.  Marco,  770. 

IL  Priyilror  of  Suitor  froif  Sbbviob  of*  Pboorss.  — A  non-resident  of  the 
state  agatnsi  whBm>an  aotiani  im  pendiag  in  n  nalaonali  oonrtiirthB  stn*» 
of<  his  residonce  and  who  comes  to  tiiis  stetetto  alteod'.  tho-ox— mwiion, 
faefiore  amotasy  puijlifi,.of  the-  plaintiff  and  tboflaiter*Kwite«aii%.iB  ex- 
empt from  the  service  of  process,  and  if,,  while  saoh  datedann^iAkereb 
the  plaiutiff  dismisses  the  action  in  the  other  state  and  thereupon  com-  * 
mences  another  for  the  same  oansa  in'  the  oonrfas  of  this  state  and  within, 
its  territory,  serves  process  on  the  defendant  while  he  is  on  his  way 
home,  such  service  ia  uuaathorized,  and  should  bo  vaoated  on  motion. 
Parker  v.  Marco,  770. 

COBFORATIONH,  21»  22;  JUDOMRNTS,  16,  21,  22,.  25;  JrailDiCTioif,  3-4;. 
Rbplryui;  Sheriffs,  1,  3;  Shiffino,  6w 

PROFITS. 
See  Shipping,  !• 


BEOMISSO&T  VCnU 
wiiMiM.lmmn 

PXJAK&TY. 

PUBUOATIQM. 
Bee  pRoons,  *4,  6i. 

PUBUO  POLICY. 

9m  €6vnuon»^  B;  Bsxds,  0;  JvDaMBim,  12,  23;  NnoTiABBi  Ismao- 

'MEKTSf  16;  Tklkorapiis,  2;  Wills,  L 

PlfNWHMBSNT. 
JttCftamrAL  "Liir,  1;  Mcitioipal  CoBroEATion»  17;  Rati,  4. 

QUIETINO  TITLBL 
Bee  P&ocKss,  0. 

drnTCLAIM. 
See  DKSDe,  6. 

QUORUM. 
See  CkxftPORASioiia,  SQl 

QUO  WARRANTO. 

Svwnaxm  n  Quo  Warranto  —  OoNCLusivsNiBas  of.  —  A  jadgment  in  an 
«etiaiiin  .the nature  of  9110  wanKinto  ousting  certain  pereone  from  the  office 
of  directors  of  a  oorporatioa  on  the  ground  of  tiie  ill^ality  of  their  eleo- 
ftion'lB4SOBolQBive  oTideofie  ^gaiiiat  them  on  thk  point  in  ^another •action. 
Waiermm  ▼•  CUcttgo^ia  J2.  12.  Co.,  22S. 

RAILROADS. 

J«  flnawAXi — Bjbbx  vo  OotmRucT  aoross  Raiiaoad  Taaoe.  — Railroad 
aempnniee  or  other  pitvate  oerposatious  aoqnire  the  right  to  ooiMtruct 
jroada,  «tfaj«et  'to  the  cbminant  right  of  the  state  to  oroas  sneh  roada 
eriienover  &e  poblie  aeceasity  demands  that  new  roads  or  streets  ehall 
be  opened;  and  the  general  power  to  open  highways  or  streete  oarries 
wiifa  it  tfae^MHrer  to^onetruot  thenv  across  railroad  traoks,  euhjeot  to  the 
Hoiifeation,  howwser,  that  'each  cresshig  must  Ite  conetruoted  at  a  poiut 
vlieffe  tlse  om  of  the  hi^^iway  will  not  deprive  the  railread  company  of 
ikmmbvi  iteirvdn.    Jf'wi  Wai^ne ▼.  JjtiU  Share  €to.  H,  £.  Ce.,  277. 

C  Emamtot  Ddiiaiii«-I)ama(UE8  bt  BLAaTJNO.->Xhe  prndenineeef^blaeting 
'tevnnova  hand  ■■iiii  isl  In  .oenetrueting  a  railway  is  always  deemed  to 
have  been  in  contemplation  wlien  the  .damage  was  aoeessedier  the  right 
as*  aeeeesaiy  ineideot  to  the  pri^lege;  hot  when  danafle  done  to  tfaa 
wwnar  af  Innd  adjacent  to  that  within  the  oendemned  bonndary  results 
-from  namagtn^  or  haadling  exploeive  omtenal  carelessly  or  unekiUfnlly, 
ar  fmn  itn  aonaoessary  om  of  each  ae  is  to  pasperfnl  that  the  injury 
mig/tA  be  wxpeoted  to  follow  ae«  natural  or  probable  oenaeqnenee,  the 
•orpofatlsB  is  aaawemUe  theDelor  ia  a  near  aetioa*  Bkukwdl  ▼•  Xyadk- 
hufg  4ie.  M.  M.  Oq^  7a& 
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%  Damaqeb  rBOM  BLAsmro  mr  Railboad  Rmht  m  Wat.  —The  prlTilflfe 
of  Ihrawiag  •tonet  or  other  material  two  hondred  yard*  and  beyond  the 
light  of  way  by  moans  o!  bUating  in  oonstmoting  a  railway,  so  as  to  en- 
danger the  liros  of  ownera  of  adjaoent  lands  and  of  memben  of  their 
families  when  engaged  in  their  domestio  dnUos  on  their  premises,  does 
not  pass  with  the  right  of  way  as  a  necessary  incident^  aad  if  snch  per^ 
■ons  are  thns  tnjnred  throngh  the  negltgenoe  of  the  parties  engaged  in 
the  oonstmotion  work  the  latter  are  liaUo  ia  damages.  BlacktoeU  ▼. 
Lpnddmrg  etc  A  J?.  Co.,  7M. 

4i  DiaoaiMiifATioii  BcrwiBif  BxPKias  OoMPAHna. — A  railroad  company 
oannot  be  oompelled  to  furnish  express  facilities  to  a  apodal  ezpreH 
eompany  to  oondnot  an  express  business  over  its  road  the  same  as  tl 
proTides  for  itself  or  affords  to  some  speotal  express  company,  whoa 
it  affwds  exprsas  facilities  for  all  matter  offered,  has  not  hold  itself  ont 
aa  a  oommon  carrier  of  express  companiesi  and  u  not  oompelled  by  spe- 
eial  statute.  In  snch  case  its  refusal  to  carry  a  special  express  company 
orer  its  road  ia  not  a  Tiolation  of  a  railroad  oommission's  rale  that  *'no 
railroad  oompany  shall,  by  reason  of  any  contract  with  any  expren  or 
other  company,  decline  or  refuse  to  act  as  a  oommon  carrier  to  transport 
any  articles  proper  to  be  transported  by  the  train  for  which  it  ia  offered.* 
Atlaniie  Sxpreu  Ok  r.  WUmhiQion  etc  H,  R,  Co.^  805. 

B.  PAflSKHOBR  Bound  to  PasNTSH  to  Cohduotob  Btidkvob  or  Hn'  Rioirr 
TO  RiDK.  —  A  passenger  im  a  railwriy  oar  is  bound  to  furnish  to  the  oon« 
doctor  eTidence,  beyond,  his  own  statement,  of  hia  right  to  a  passage  on 
the  oar;  if  he  has  a  ralid  contract  with  the  company  entitling  him  to 
ride,  but  lacks  the  CTidence  of  that  fact,  he  should  pay  his  fare  when 
the  conductor  demands  it,  and  seek  redress  for  a  Tiolation  of  hia  contract. 
Mahoneif  ▼.  DeiroU  etc  R*f  0(k,  628. 

g.  AOTVAL  PATmNT  ow  Fari  la  not  essential  to  the  states  of  a  passengor 
on  a  railway  train.     Florida  etc  S'f  Oo.  ▼.  Hiret^  17. 

7.  Damaois  worn  Oabetimo  Passkxobb  Past  Dsstinatiov  —  Bzcbssitx 
Damaqis.  —  When  a  young  lady  passenger  on  a  nulway  train  is  carried 
one  and  one  half  miles  past  her  destination,  and  there  put  off  the  train 
withoikt  personal  violence  and  without  being  exposed  to  serious  incon- 
renienoe,  real  danger,  or  harm  in  walking  back  to  her  destination,  a 
rerdict  for  two  thousand  dollars  damagea  is  excessive  and  will  not  be 
■ustained,  although  the  conductor  in  requesting  and  oommanding  her  to 
leave  the  train  may  have  addressed  her  ia  a  loud  tone  of  vmce.  OSIcrita- 
nooga  etc  i?.  A  Co.  v.  Lyon,  72. 

H  DuTT  A8  TO  Flag  Stations.  —  The  aale  of  a  tieket  to  a  particular  flag  * 
station,  to  be  used  on  a  given  train,  imports  an  undertaking  on  the  part 
of  the  railway  oompany  selling  it,  not  only  to  take  the  passenger  to  that 
station,  but  to  stop  there,  and  allow  him  a  reaaonable  time  and  oppor. 
tnmty  to  alight.  A  failure  on  the  part  of  the  oompany  to  oomply  with 
the  duty  is  generally  negligence  for  which  it  mast  respond  ia  damages. 
Chattanooga  etc  B.  R.  Go,  v.  Lyon,  72. 

IL  Butt  ab  to  Plaq  Stations.  —  When  a  railway  oompany  sells  a  ticket 
to  a  flag  station  at  which  its  trains  do  not  stop  unless  signaled  Cor  the 
purpose  of  receiving  or  discharging  passenger^  it  ia  geaerally  the 
duty  of  the  eonductor  ia  charge  of  the  traia  to  aacertaia  if  aay  paa- 
seager  ia  to  get  off  thers^  aad,  if  so^  to  itop  aad  allow  him  aa  opportu- 
nitj  to  alight.  A  failure  to  perform  tiiia  duty  ia  aegligenoe,  for  which 
the  oompany  ia  liable  in  reasonable  damages^  witii  additional  damages 
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Iff  tilt  piwmgw  ii  wroDgfnlly  •jaoted  after  his  tetinatfon  fa  pasted. 
Thia  rala  fa  sabjeet  to  modifioafeion  whan  tha  eironinttanoMara  aaoh  as 
ta  maka  II  anfair  aad  aajiial  ta  attribota  negliganoa  to  tha  aompaBy. 
CSkaUamoga  Ue.  B.  R.  Ch,  w.  Xyoa,  78. 

Ml  Dorr  to  Paanor  Colobsb  FAansamuL  —  A  aalored  paaaenger  npos 
a  railroad  train  fa  entiUad  to  tha  sama  protaction  against  insults  and 
aManlti  from  dmnkaa  pastengeri  aa  any  whita  paasenger.  The  fail- 
«ra  of  tha  eondnctor  to  afford  anch  proteetiou  when  ha  baa  power,  and 
knowfadga  of  the  necessity  for  ita  n«e,  renders  tha  oompany  liable  in 
damages.    Si^mond  etc  R.  B.  Otk  ▼•  J^ermm,  87. 

IL  Carrikkb.  —  One  Whom  a  Railway  Corporation  was  Undrr  Ko  Oom- 
HON  Law  or  Statutory  Obuoation  to  Carry  in  the  manner  In  which  ha 
was  carried  at  tha  time  of  the  aocidant,  fa  not  entitled  to  enforce  against 
mch  corporation  the  obligation  and  liability  of  a  common  carrier.  J?o6* 
ertmm  r.jOld  Oolong  B.  R.  Oo.,  482. 

UL  Railroad  Corporation  ahd  Bmplotxbb  or  Cxroui  Traihi.— If  the 
proprietors  of  a  circus  contract  with  a  railway  corporatioa  for  tha  hauling 
of  certain  cars,  according  to  a  sobedale  of  time  fixed  by  agreement,  tha 
work  to  be  chiefly  at  night,  and  the  price  to  be  paid  a  gross  sum,  stated 
in  tha  agreement  to  be  less  than  the  regular  rates,  and  the  proprietors 
agree  to  load  and  unload  tha  cars,  and  to  exonerate  and  sare  harmless 
tha  corporation  from  any  and  all  claims  for  damages  to  persons  and 
property  during  tha  transportation,  however  occurring,  and  to  assume 
all  risk  of  acoident  from  any  causey  an  employee  of  the  circus  cannot  re- 
eorer  of  the  railway  for  iojunea  received  by  hira  from  one  of  the  cars 
being  out  of  proper  condition,  for  the  railway  was  not  under  any  duty 
to  inspect  the  cars,  and  had*no  control  oTcr  their  condition.  Robertatm 
▼.  Old  Cohny  R,  R  Co.,  482. 

in  Railroads — PaiiaoH  on  Traih  wtthout  fatiho  Fari,;whbh  Ettitlbd 
to  Rights  or  Passbnokr.  —  One  injured  in  an  express  car  of  a  passenger 
train  who  fa  known  to  the  conductor,  and  has  not  been  naked  to  pay 
fare,  although  he  has  sufficient  funds  therefor,  and  who  up  to  six  weeks 
prior  to  the  accident  had  been  an  express  messenger  on  the  same  train, 
but  at  tha  time  of  the  accident  was  engaged  in  other  business  not  oon« 
nected  with  the  railway  company,  cannot  be  said  to  be  seeking  to  ob» 
tain  a  ride  without  paying  fare,  nor  of  practicing  a  fraud  on  the  conductor 
or  the  oompany  by  passing  himself  off  as  an  express  messenger.  On  the 
aontrary,  hia  legid  jfotes  fa  that  of  a  regular  passenger.  Fknida  etc  R'p 
Co.  ▼.  Hint,  17. 

li,  RAILROAD8  —  Rvlb  AS  TO  PABSBNOBRS.  — A  mlc  of  a  railway  company 
irikich  requirea  that  passengers  shall  remain  in  the  cars  set  apart  for 
them,  and  ahall  not  ride  in  a  baggage  or  an  express  car  or  other  place 
of  increased  danger,  is  reasonable.     Florida  eCe,  R^p  (h.  v,  Hirai,  17. 

Ifiii  Dqtt  to  Briorob  Rvlbs.  —  While  it  is  tbe  duty  of  a  railroad  conductor 
to  enforce  a  rule  of  the  company  requiring  passengers  to  ride  in  passen* 
ger  cars,  yet  the  obligation  upon  passengers  and  the  protection  of  the 
oompany  under  such  rule  are  not  entirely  dependent  upon  the  fidelity  of 
the  conductor  or  other  agent  charged  with  its  enforcement.  Florida  He, 
iTy  Co,  T.  JEfJrsf,  17. 
Ifii  ARANDOHMRirr  or  RuLB  —  LiARiLrrr  ior  Nboliobnob.— When  a  rail- 
road  oompany  has,  by  its  eondnot^  abandoned  a  rule  intended  for  the 
preservation  of  its  passenger^  by  habitually  permitting  them  and  its 
OBiyloyesa  ta  fiolata  il^  tha  oompany  fa  precluded  from  daimiaf  pro- 
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■adbr  «M  nW  *»m  iklitti^  Ut  ^^tifmrnU  !y  Us  MgH- 

FhridmHis.  £>  Hi.  w.  iiin^  17. 

12.  VwMsAnox  ov  Raui — UoicvMBmoBTJbMunoioB — Borisv  4>y  Fboov, 
Whaa  a  paaaenger  ▼oiautari^  mmL  kaawisf ly  valatM «  nnwnbin  mla 
•I  a  niiwtff  «Mmp»ny;  wkiok  is  lor  Jui  yMtrritiwi  froai  Immb,  tmd 
Wiagi  i^KMi  himialf  iajarjr  vJiioh  ka  wonld  «at  athar  viae  kavB«eaeired, 
by  goiiif  from  a  jpanangar  4Mur  into  aa  azpMM  mr  or  -atker  pUoe  whiok 
aaanot  ba  ngMrdad  as  iataaded  ior  paBMagei%  bat  aataraliy  aaggeBtm 
tbal  it  ia  not  for  tbeai,  h«  cannot  invoke  iha  omm  dsUnqaaaey  of  the 
Moductor  in  euforuiag  tba  rale  as  a  defonee  to  hia  oantriUatory  negU- 
ganea.  Tha  bnrdaa  of  {rnoof  ta  apan  him  to  akow  that  he  was  joatifiad 
In  goiBg  aad  riding  wiiere  ba  did.     Florida  tie.  R^y  Oo,  r.  Htrwtt  13. 

Ml  BniM  urn  OoflTuaoroAr  Nbouokiicx  or  PaaMNfw — It  ia  oon- 
tribatery  nif^gUyinoa  far  a  paeasBgor  to  ride  ia  aa  oxpraaa  cac,  in  vio- 
lation of  a  known  rule  of  the  oompany,  avea  with  iha  permieiiion,  oon- 
:aiwimmn,  «r  knofrledge  af  tha  ^ondaotar,  ar  witbeat  hia  prateetactiem^ 
when  that  officer  is  oogaaaat  af  both  tha  role  and  ifea  infraotiaay  if  by 
the  ▼iabKtian  af  aaofa  mle  tha  paaeenger  briage  span  hamaaU  injury  from 
whioh  ba  would  have  eaoapati,  notarithatanding  that  tha  negUgauoe  of 
ike  ooBifHiay  pradaeed  tha  aeoidea^  had  ba  Teaaainad  ia  tha  paaeenger 
aar  aet  apart  aad  offnrinf  apaoe  far  hia  aoDaaamodaiioa.  Fiortda  Me.  R'y 
CSa.  V.  Uirat.  17. 

li.   GlMMKDlfOS.  —  VVhSRB    ▲    RaVLWAV    and    ▲    P^HLIO   RoAB    iNTUtSBOr, 

the  righta  ol  a  traveler  and  af  tha  railway  -oonqiauy  are  regarded 
aa  a^al,  but  of  oooree  the  trayelar  aiuat  yield  the  flight  4)f  «ay  to  a 
train  dnawing  near.  If  a  -ooUiaion  oooura,  tha  xailwray  oompany  u  not 
liable  if  it  need  aach  jaaaonahle  oane  to  avoid  it  aa  M^uiary  prodenee 
would  auggeat.     Hendrickson  v.  OrecU  Nm-ifkem  i?  y  CZc^,  540. 

Wk  CsoBdiMos  —  OaniNAfbr  Oaaji  at  wbkv  a  QaaaxiOR  joa  nu  Jobt.  — 
la  the  avant  af  a  coUiaioii  at  the  croasing  of  a  railway  aad  «  pob- 
Uo  wad,  when  it  ia  claimed  that  tha  peraon  iajnrsd  waa  exercising 
•rdinary  cara,  and  that  tha  au^oyeaa  af  the  railway  ware  JMt»  the 
oaarta  will  rarely  undertake  ta  datermine  iha  qne^tioo,  bat  will  leave 
It  to  tha  jury,  becaaaa  the  aoeeaare  af  antiaary  aare  ia  ao  variaUe  that 
iha  qneation  of  aMgligeuoe  ia  usually  and  paoaliarly  tlia  fnnation  «f  the 
Jnry.    HmArkkmm  w.  OreeU  Jiwtltem  Ry  OSa^  64a 

M.  CEoaaiiioa — PnaaDMn'Miii  aoAmar  OoKTuauseRT  KaauficvcB.— 
Ia  aa  action  by  an  adiainiatrator  af  a  peraea  killed  at  a  railway  cross- 
ing by  being  run  over  by  a  train,  to  reoover  damages. far  aneh  kilHng  it 
ia  aot  oaceaaary  for  him  to  prove  that  the  daoadeat  looked  ar  liataned, 
if  itappeare  that  the  sarvante  of  the  railway  failed  to  %vf^  <the  waruiog 
aignale  aeqiured  by  law.  and  tha  view  ti  tha  deoedaat  Akaag  the  tracks 
vaaabacuped until  he  roaohed  the  fdaoeat  whioh  hia  life  mas  jet^pavdiaed 
and  fiaally  lost.     Htndnekmm  t.  OrmU  ^ortirnn  ^>  <0a.,  64a 

WL  Duty  to  TRMPAsaaaa.  —  When  a  traapasaar  upaa  tha  tiaok  «f  a 
ntilread,  or  attemptiag  ta  aroaa  the  traok  at  a  plaee  other  thaa4t  pnb- 
lio  oroaaiugp  ia  injured  by  a  train,  tke  oOMpaay  m  aot  liabk^  anleaa  the 
faijary  waa  wanton jy  and  willfully  iafliatad.  ar  aua  tha  «ssnlt  af  anch 
gross  negligence  aa  evidencea  willfnlneaa.  Laht  Sfmmwte,  i?jf  <^  w.  B6- 
demer,  tia. 

ML  DuTT   TO   TaxaPAssBB  ahd  Liabdust  m>r  Inmeut  vol — It  ia  tha 
daty  ol  a  caibNtad  aagiaaar  taaKeaaiaa  ardiaary  ssra  toavnid  atuiking  a 
aaontha  teaak.    Tf  Iha  sajiiaaiasacatfaalk^iiiTiMTr  iml  t—'t 
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ontil  awarning  1^  •oimdiqg  tbc  wUsiU  oio  dt  ao foo^  wImb  bj  vhi» 
tling  MNmer  b«  ooold  hay«  eaibled  hia  to  ewMipi^  the  Aomptoj  ii  UMb 
lor  the  injiir/  infliotad.  Lake  Short  Me,  ^^  Co.  v.  Bodemer,  218. 
OsosB  KiouoBNCB  TOWARD  TBuriflSKB  —  What  Ia.-^Saoli  iiogn« 
M  evidencea  wQlfulQeM  by  a  railroad  oompanj  toward  a  tr«a* 
npon  its  track  maaifests  taoh  gross  want  of  cara  and  r^ard  for 
bb  rights  as  to  justify  ths  presamption  of  wantonness  and  a  willingnssi 
to  inflict  injury,  rcigardldss  of  consequenoas.  Lake  Shore  eie,  B*jf  OOm  r. 
Bodemer,  21$. 

SL  Obobs  Nkguobiicb  toward  Tresapassbr,  What  la.  —  When  a  raik 
road  train  which  strikes  and  injures  a  tresp&raer  npon  the  trsok  is 
rnuning  at  nnnsaal  speed  in  a  crowded  city  over  street  cros«iags,  npoa 
■ngnardod  tracks  so  oonnected  with  a  public  street  and  so  apparently  a 
eontiunation  thereof  as  to  be  regarded  by  ordinary  citizens  as  located 
In  a  pnblio  atreet^  along  a  portion  of  tracks  where  persons  were  known 
to  be  passing  and  orossing  every  day»  in  oonoeded  violation  of  a  oity 
ardinanoe  as  to  speed  and  without  warning  of  the  approach  of  the  train 
by  ringing  the  bell,  this  condact  tends  to  show  sooh  a  gross  want  of 
oare  and  regard  for  the  rights  of  others  as  to  justify  the  presumption 
of  willfulness,  and  to  show  that»  if  there  was  a  failure  to  discover  the 
danger  of  the  Injured  party,  such  failure  was  owing  to  the  recklessness 
of  the  oompany's  servants  in  the  management  of  the  train.  Lake  Shore 
ele,  JTy  Co.  v.  Bodemer,  218. 

ML  QtLOOB  TXtajAQXVCM  07  toward  TRB^PAanB. — When  an  engineer 
npon  a  railroad  train,  knowing  that  persons  are  accustomed  to  cross 
a  traok  between  the  streets  of  a  large  and  crowded  city,  drives  his  en- 
gine forward  recklessly  and  with  indifference  as  to  whether  snch  per- 
sons are  injured  or  no^  and  at  a  rate  of  speed  greatly  in  excess  of  that 
limitedby  a  city  ordinance,  an  injury  thereby  inflicted  upon  one  of  snch 
persons,  even  though  he  is  a  trespasser,  will  be  regarded  as  the  result  of 
■abb  a  gross  want  of  eareand  regard  for  the  rights  of  others  as  to  justify 
lbs  presumption  of  willfulness  and  wantonness.  Lake  Shore  etc.  E^y  Co, 
▼.  Bodemer,  218. 

fl7«   OOVTRIBDTORT  NKaLIQRNCI  —  LlABILITT  VOR  InJURT  TO   TRKflPASSBR. 

When  a  trespasser  injured  npon  a  railroad  traok  has  been  guilty  of  con- 
tributory negligence,  the  company  is  still  liable,  if  by  the  exercise  of 
ordinary  care,  it  could  have  prevented  the  accident  after  discovering  the 
danger  in  which  the  injured  party  stood,  or  if  it  failed  to  discover  the 
danger  through  the  recklessness  or  carelessnoss  of  its  employees,  when 
the  exercise  of  ordinary  care  would  have  discovered  tiie  peril  and 
averted  the  calamity.    Lake  Shore  etc  R*y  Co,  v.  Bodemer,  218. 

flL  OOMTRIBUTOBT  NbQUOBNOB  BT  TRBdPAaSBR  WHBN  DOBS  NOT  BaR  Rb- 

COYBRT. —  Contributory  negligence  by  a  trespasser  injured  npon  a  raiU 
road  traok  by  being  struck  by  an  engine  oannot  be  relied  npon  as  a 
defense  in  any  case  where  the  action  of  the  company  or  its  servants  in 
the  premises  is  wanton,  willful,  and  reckless.  In  snch  case  the  party  in* 
jnred  is  entitled  to  recover,  if  the  company  could  have  avoided  commit- 
ting the  injury  by  the  exercise  of  ordinary  oare.  Lake  Shore  eie,  B'jf  Co, 
▼.  Bodemer,  218. 
f0.   A  LiCBNSBB  UPON  THB  PrBMISBS  07  A  RaTLWAT  CoRPUBATIOB  IB  OVB  who^ 

being  neither  a  passenger,  servant,  nor  trespasser,  ner  standing  in  any 

contractual  relations  to  the  corporation,  la  permitted  by  it  to  oomo 
AB.  ffi^  &BP.,  Vol.  XXXIL  —a 
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upon  the  premiMt  for  Mt  own  Intareit^  MMrrenitBoa^  or  grmtiiloalio^ 
Woolwine  ^.JOhempectU  etc  Jtp  Gb.,  809. 

M.  Ltoinsb  to  Usi  Bight  ov  Wat — Liabiutt  won  Injury  to  Foot. 
MSN.  —The  mere  paesive  permiatum  of  footmea  to  oroae  the  right 
of  way  of  a  railroad  oompany  doee  not  impose  npon  it  the  dnty  to 
provide  against  dangera  to  whioh  they  may  theroby  be  exposed;  yet^  if 
the  oompaay  directly  .or  by  implication  indaoes  persons  to  enter  npon  and 
pass  over  ita  right  of  way,  it  thereby  gnaranteee  that  the  way  is  in  a  nfo 
condition  anitable  for  aneh  nae*  and  for  a  breaoh  of  this  guaranty  it  is 
liable  in  damages  to  a  person  injured  theroby.  Lake  Shore  etc  ITy  Obl  t. 
Bodemer.  218L 

SL  Duty  or  to  Cbildrsn  upon  Track.— A  railroad  corporation  owas^ 
with  respect  to  children  of  tender  years  and  immatnn  judgment^  at 
least  the  duty  which  it  owes  to  domestic  animals  straying  upon  its 
track,  to  wit,  the  daty  of  keeping  a  reasonable  lookout  to  discover 
whether  they  are  on  the  track,  aa  well  as  to  avoid  injnzy  to  thorn  after 
they  aro  seen.     Otmn  v.  Ohh  River  R.  R.  Cb.,  842. 

82.  Ohtldrbn  on  Track,  wbrthbr  mat  bb  Tbbatbd  ab  Tbbbpabbbbb.  —A 
child  of  Bnch  tender  years  that  he  is  condosively  presumed  to  bo  in- 
capable of  committing  a  oriaie  cannot^  if  he  strays  or  sits  npon  a  rail- 
way track,  be  rogarded  as  a  trespasser  to  whom  no  duty  is  duo  and  for 
whom  no  lookout  need  be  kept.     Owm  v.  Ohio  River  R,  R.  0».,  842L 

88.  Killing  Chilprbh — Oasb  ior  thb  Jvbt. — If  children  of  tender  yean 
are  run  over  and  killed  by  a  railway  train  while  sitting  on  or  near  the 
track,  and  the  evidence  tends  to  prove  that  they  could  have  been  seen 
in  time  to  avoid  injuring  them  had  a  reasonable  outlook  been  kept; 
that  the  firemen  had  been  putting  coal  on  the  fire  and  did  not  see  them 
until  too  late  to  stop  the  train  beforo  reaching  them;  and  then  waa  no 
evidence  aa  to  whether  the  engineer  was  keeping  an  outlook  or  not^  and 
a  conflict  of  evidence  aa  to  whether  danger  signals  wero  sounded  or  not 
when  the  children  were  seen,  a  proper  case  is  made  for  aubmission  to  tho 
Jury,  and  it  is  error  for  a  court  to  direct  a  nonsuits  ^kjib  v.  Ohio  River 
R.  R.  Co.,  842. 

84.  Ordinary  Garb  —  Qcbstion  por  Jury.  —  Whether  the  servants  of  a 
a  railway  corporation  in  charge  of  a  train  which  ran  over  children  of 
tender  years,  playing  or  sitting  on  the  track,  ezeroised  ordinary  care  in 
keeping  the  requisite  outlook  to  discover  such  children,  cr  when  diacor* 
ered  used  snch  measures  as  wero  proper,  under  the  dronmstanosa,  to 
avoid  injuring  them,  ia  a  question  whioh  can  rarely,  if  ever,  be  detsf^ 
■lined  aa  a  matter  of  law,  and  ahould  therefore  bo  submitted  to  tho 
jury.     OuM  V.  Ohh  River  R,  R.  Co.,  842. 

88.  Statutory  Lubilitt  tor  Aooidbntb.  —  A  statute  imposing  liability 
for  accidents  happening  "by  reason  of  the  negligence  of  any  person  ia 
the  service  of  an  employer  who  has  the  charge  or  control  of  any  signal, 
switch,*  locomotive  engine,  or  train  npon  a  railroad,**  does  not  ronder  a 
railway  corporation  liable  for  injuries  resulting  from  negligeaoe  of  tho 
oouductor  of  a  switoh  engine  while  making  up  a  train,  consisting  of  his 
failure  to  see  that  a  proper  coupling-pin  was  used.  The  statute  refers 
only  to  persons  whose  duties  relate  to  the  charge  of  a  locomotive  engiao 
or  the  train  when  complete.     Tkyng  ▼.  FUMurg  R.  R.  Co.,  428. 

81  Ehploybb  of  Railroad  Company  may  Rbooybr  ior  Ivjury  Rbbuiauni 
FROM  Violation  of  Cnr  Ordinanob,  whbn.  — Aa  omployes  of  a  rail* 
toad  company  who  is  injured  by  rsason  of  tiie  oompaay's  TioUtfoa  of  a 
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iftf  «rdiAMiM  ngoUtiag  tih«  speed  of  raflwmj  traioi^  wiihont 
ptftleipated  in  saoh  Tidatioii,  tufty  reoorer  againat  the  eompeny  for  the 
iBJnriae  reeehred  by  him.  Nor  will  hie  aotion  be  defeated  by  the  faol 
that  the  penoos  ia  eharge  of  the  train  by  whioh  he  waa  injored  were 
fellow  eeifant%  when  they  were  mnntng  the  train  pnrenant  to  a  time 
eaid  prepared  and  promnlgated  by  the  eompany.  Blmedom  t.  Miaouri 
Pae.  B'f  Ox,  615. 
t7.  Ihjvbt  to  BaAKMAir  tkbouoh  Violatioh  ov  Rulb — Evidbkob  ov 
Cuvroii.  — When  the  rear  brakeman  or  flagman  on  a  freight  train  is 
fnmiahed  with  mlee  by  the  eompany  deolaring  hie  poet  to  be  on  the 
laet  ear,  whioh  he  mnet  not  leave  exoept  to  protect  the  train«  and 
whioh  require  him  not  to  leave  hie  brakes  whUe  the  train  is  in  motion, 
iMT  to  take  any  other  poeition  thereon  than  that  aaeigned  him  by 
the  oondnotor,  he  mnst  conform  to  enoh  mlee,  and  in  ease  of  injury 
•netained  by  him  in  going  from  the  inside  of  the  ear  to  the  top  thereof 
by  means  of  ladder  strips,  eTidenoe  to  show  that  it  is  enstomary  for 
mar  brakemen  to  ride  inside  the  rear  ear  is  inadmissible,  in  an  aotion 
bronghft  by  hiin  to  reoover  damages*    Oordp  r,  Nem  York  tte.  R,R.  Cbu» 

ML  Waitbb  ov  Bulol  — A  mle  of  a  railway  company  assented  to  by  a 
brakeman  in  its  employ  is  waived  by  the  company  when  its  conductor 
in  charge  of  the  train  ordere  sndh  brakeman  to  act  oontrary  to  snch 
nls^  and  it  is  his  dnty  to  obey  snch  order,  ifosoii  v.  Biekmond  ete»  B.B^ 
Ox,  814. 

ML  NioLioBiian,  PBnaifpnoN  ov,  vbom  an  Aooidsnt.  — Thb  Fact  that  a 
FmnoBT  TRAn  Bbokb  Afast  when  it  ought  not  to  have  done  so  is  not 
of  itself  evidence  of  negligence  on  the  part  of  the  railway  corporation 
ler  whioh  it  is  answerable  to  one  of  its  servants,  though  the  rule  is 
otherwise  when  the  person  injured  is  not  an  employee.  Th^ng  v.  Mdt> 
emy  Rm  Jn»  Oikf  485* 

40L  Nbouobmo^  OoNTBiBmronT,  PRKSUMPnoir  ov.  —  If  the  evidence  ehows 
that  an  employee  of  a  railway  corporation  was  at  the  time  of  receiving 
injuries  engaged  in  the  performance  of  hie  duty,  and  there  was  nothing 
to  show  that  ho  was  careless,  he  is  not  required  to  prove  that  he  did  any 
partionlar  act  by  way  of  precaution,  or  was  not  guilty  of  contributory 
negligence.     Tf^ng  v.  FUehburg  R.  S.  Co,,  425. 

41m  KiOLioufoi^  WHAT  D  NOT  CoNTBiBUTOBT.  — Though  an  employee  of  a 
railway  corporation  is  not  at  the  time  of  a  collision  and  of  his  injury 
thereby,  at  his  post  of  duty,  or  at  the  place  where  the  rules  of  the  company 
foqniro  him  to  be^  and  his  oondnot  contributed  to  the  accident^  yet  if 
snch  conduct  was  not  the  directi  immediate,  and  proximate  cause  of  the 
aooident^  and  it  could  have  been  avoided  by  the  exercise  of  ordinary 
eare  and  diligence,  whioh  the  corporation  and  its  vice-principal  failed 
to  exert,  then  it  is  answerable  to  such  brakeman,  or  his  repreeentativee, 
for  the  injuries  received  by  him  in  such  aocident.  Danid  v.  CSkesapeote 
ete.  R'v  Co.,  87a 

4ft  NsoLioxNOM  —  Proxibiatb  Oaubb.  —Notwithstanding  any  real  or  sup. 
posed  negligence  of  an  injured  servant,  a  railway  company  is  liable  in 
damages  if  but  for  iU  own  want  of  oare  the  injury  could  have  been 
avoided,    ifosen  t.  Richmond  eic  R»  R,  Co.,  814 

4t.  NaoLiOBNOB  Pbb  8B,  What  la  —  To  require  a  gang  of  sixteen  men  to 
tango  themselves  in  a  line  along  a  train  of  moving  oarsi  and,  acting  as 
MO  nan,  to  lift  fross  the  groond  and  throw  upon  the  car  as  it  passes 
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tiMm  SMvy  iImI  bA^  «a  them  to  ru  fmk  ma^ft  tJaag  ^kt 
gminHl,  »waHy  obMrrtd  iltng  tW  sidt  •(  ^nUroad  tmok.  to  1m abW 
to  bftva  Hm  bmbI  fail  ia  posifeioa  to  ibrow  oa  tba  oar  oC  tba  moving 
Inim  ai  Ilia  propar  aiaM^at  a*  ii  pafny  at  Uaafc  wiih4NU  aotifying  a  new 
aod  inaipariaacad  ana  af  Iha  yafc  haiard  attoadiiig  tha  iierforaianoa 
af  aadb  vork*  ia  negjiganaa  jmt  aiL  Pa^aMr  v.  UieiigtuiMc  R.  BL  Co., 
807- 

ii.  Bau  AaaoHBT  n  BMHAnH.  ^Whaa  a  raUraad  brakamaa  ia 
ia  kiliad  whika  aagngad  m  Ilia  ooaiaa  al  hia  amploymaaA^  by  aaoka  and 
pm  arlnng  fraa  intttfioiaat  vaaUlatioa  in  a  toaaal,  a£tor  ka  haa  ao- 
oaptod  and  aanttanad  ia  tha  aaiplaj  ai  tha  railraad  ooaapaay  with  fall 
kttowiadga  af  tha  aaoditiaa  ol  tha  taaaal  and  o(  tha  riaka  of  tha  work 
-  Iharaia,  thata  aaanot  ba  aay  laooflrary  far  auak  injocy.  BaUimon  He  R. 
Mt.  Oi.  V.  8iate^  272. 

41k  MAaTBK  AVB  SBftVAMT  —  Dim  aa  io  M^oauraat  Foam lauso.  —  Ai- 
tboagh  a  railway  ooapaaynaad  aat  fmrniak  laaohinary  al  tha  vary  beat 
kind,  or  attach  apptianeea  of  tha  latait  and  aa2Mt  kind  for  tha  oaa  of  ita 
awfant^  atUl  it  ia  nog^igaAt  if  ii  aaaa  oaia  ar  aaginaa  af  any  partiaalar 
pattern  which  an  ordiaary  inspection  would  ahow  to  bo  dofoatire. 
Mmam  ▼.  /Uctoioad  §t6,  R  B.€o^  814. 

4C  NasuoBNOB  ni  Faiuiia  lo  Paofriaa  BanFaaa  iob  Gl4B&^When  a 
failnra  on  the  pari  ol  a  railway  ooai{>aAy  to  plaaa  aaj  bampan  at  all  oa 
ita  can  ia  tha  proatawto  caaae  of  a  ooUiaioa  in  whiok  a  brakaman  ii  in- 
jured, this  ii  proof  of  groaa  negligeaoe  oa  the  part  of  tha  oonpany. 
Jfoioa  ▼.  BkhmomA  ttc  B.  H.  (h.,  S14. 

JT»  Vwwaomn  Oaw^Lubilstt  lua  L»omT  to  Ba^EBMAH.  ~  When  a 
imilroad  brakamaa,  aating  iiadBr  tlia  ardor  ai  tha  aondiiator  aa  a  train 
hat  oontrary  to  tfao  ralas  of  toe  oampaay  to  wbioh  ho  liaa  aawatad,  ia 
injared  in  ooapling  defaotiva  aaro  of  whioh  defect  tha  ooa^pany  haa, 
■or  ought  to  have,  knowledge,  and  of  whioh  the  brakeaiaa  has  no  aotioe 
antil  too  late  to  avoid  the  injury,  tha  ooiapany  ia  liable  theraiar.  JfoMa 
▼.  Richmond  He,  R  R.  Co.,  814. 

48.  Dmrwcrirm  Cam— Liabilitt  loa  Iirjtmr  to  BaAKaiiAV. -*  A  railroad 
brakaman,  in  coupling  oara  oa  a  dark  night,  haa  a  right  to  aeaauM  that 
they  are  in  good  and  safe  oonditioa,  and  is  not  aegligeat  in  ranning  be- 
tween them  without  atoppiug  to  azamine  whether  they  afo  aopplied 
with  proper  bumpera  or  not     Jfcuoa  ▼.  Riehmond  etc  R.  R  Co,,  814. 

Itl  LlABiLiTT  fOR  Dbtbotitb  Cabb.  —  WhoB  the  rolling  stook  or  machinery 
of  a  railroad  company  ii  lo  defective  in  its  ooa^tmction  that  by  an  or* 
dinary  inspeottoa  tha  company  could  diacovar  ita  oonditioB,  tha  com- 
pany is  liable  for  aa  injury  received  by  its  aervaat  ia  ooaaequence  of 
each  defects,  unless,  notwith«taadiag  suoh  want  of  cara  oa  toe  part  of 
too  oampany,  toe  supervening  aegligaaoo  of  toe  sarraat  waa  the  proxi- 

nwte  oaoaa  of  tha  faijury  oomplained  of.    ifoiaa  v.  JUdbnomI  etc  R,  R 

Co.,  814. 
IQl  Dbfbotivb  Oars  —  Liabilitt  of  Compant. — Whoa  fraight-ears  are 
obviously  ao  dsfeotively  made,  whetoer  by  a  failvra  to  attach  bumpers 
at  all  or  to  make  tham  suffioieatly  long  to  protaot  a  peraon  standing 
between  the  cars  while'in  afeotion  or  in  ooasequoaca  of  any  otoer  fanlt  in 
oonstruotion,  that  too  slightest  indiscretion  on  the  part  of  a  servant  may 
aadanger  his  life,  the  company  i^  lialde  for  any  injury  resulting  from 
auch  defecta     Mason  v.  Riekmotnl  etc.  R.  R.  Co,,  814^ 


WL  A  fUiGirflr  Orau*0KATiinr  Usnro  Oamb  w  kammm  h  vol  ■Bsww&blt 
for  tOBTf  MmI  la  i/tmr  original  oowUmiiioii»  if  it  nMd«  (proper  proriuon 
teiiwpwiUug  them  »ad  far  thfti«iBlyolili<mplifjtMiHiilii«i^ttii>a» 

#L  flsBTAST  "Vtas-rmicsrAL  ov  M  Avrnt,  frvnr. — Wliere  m  MtflifttintrcMid- 
■■tftar  of  m  raflroftd  eompsaj  Imt  the  mrdnotre  aiid  virRaudivtemM  oon* 
Irbl  of  «ll  tlM  OMQ  VBfagod  upon  »  «eitMii  ^irork  mt  the  tima  df  «i  acoi* 
int,  inth  abnAiite  power  to  enpley  saA  dieriiHga  Aem,  aad  to  issae 
to  thorn  onion  irtnch  they  «ro  boand  toivoeive  and  tihey,  aad  taa  full 
aMuragomost  and  oontroi  of  the  iroi^  with  power  to  preoorfbe  the 
aiothod  of  fto  peffDrmanoe,  hie  seti  ata  the  aoti  of  the  eompsny,  and 
hit  negligenoe  is  iSn  aegKgeooe  off  the  oompany,  for  whidi  it  is  legally 
lesponsiblOa  Ml  narrow  or  teohincal  oonftrou^ioa  dl  Htn  mie  of  frepoa* 
deal  9uperkr  Is  not  in  harmony  with  meat  Kieliigaa  deoitiona.  PtUmer 
r.  Jlkhifftm  Oe.  JL  It  Co.,  SffJ. 

83.  Mastir  AMD  SsKTAVT  —  NsoLiQaiftai  OF  Tici-TRnnnrAi.  —  llaisTTaa 
or  Davaod.  — Ifhen  the  lepioeeutativeo  of  a  raflroad  euiplojee  are 
entitled  to  reoorer  for  an  injnry  reoalting  in  death,  oeoaeioned  hy  the 
negligence  of  a  Tjoe-principal  of  the  compflcny  in  mniiTng,  •condnoting,  or 
managing  any  locomotive  or  can,  the  measore  of  damages,  nnder  the 
Miaeoori  itatnteb  is  five  thonaand  dolhwa.  MfUery.  Minowri  Pac  B'p 
Co.,  6T9L 

04.  M ASTIR  Aim  SucTAinr — Vrog-FauciyAtis  wvo  ars,  aud  Liartlitt  for 
NsGLioxnOB  OF.  -^  A  coiidnctor  haring  cAiarge  of  a  uon«tniirtion  train, 
and  a  foreman  haviog  charge  of  a  crew  of  aien  angaged  in  ooattntoting 
a  railroad  track,  with  power  to  direct  their  movements,  aia  both  vice* 
principals,  and  the  railroad  company  is  liable  for  their  negKgence  resuH- 
faig  in  the  death  or  injary  to  any  of  sadh  erew.  Miller  ▼.  Miatomri  Pac* 
E'y  Co,,  67& 

IS.  LlABIUTr    TO    SXRYAIIT    FOR    NlGLraRnOI  OF  FXRBON  IN  CHABOR   OF 

▲  Traxr.— n  an  assistant  yard-master  in  charge  of  a  train  or  part 
thereof,  and  having  with  respect  to  it  the  same  duties  and  anthoriiy  as 
a  eondnotor,  knowing  that  it  is  standing  on  the  track  at  a  point  be* 
tween  stationa  and  cannot  be  moved  for  some  time,  and  tlrat  be* 
fore  it  oan  be 'moved  another  train  will  be  dne  at  the  same  pl.ico, 
Rflfgf^gentiy  faila  to  place  warning  eignals  B(t  a  snfficient  distanee  fiaok 
the  otanding  train  to  warn  the  anticipated  approaching  train  to  a  tup 
fai  time  to  aTirid  a  oollisioa,  his  negltgooee  is  ehergeable  to  the  oorperat  ion 
in  whose  employment  he  is,  and  renders  it  answerable  in  damages  for  ciie 
injnry  and  death  of  a  brakeman,  who^  while  on  the  approaching  train,  ie 
UM  by  itooolliHOB  with  the  otanding  tnaa,  each  ooltioioa  being <lae  to 
meh  aegBgeuoe  af  Hm  ossirtant  yaid<«HiotaKi   DmM^*  fflwu^iuofe  ete» 

50.  MAsna  ana  Saavasr — YioB-PRiaarAai.  —  A  SUoumat  OoaaooroR 
haviag  theaatiiaeoairol  aad  ■wmiiguineatafa  tndn  wthe  penonal  asp* 
jiasMtoHwi  or  vtoe-pciacipal  af  hoo  anployer,  ior  wfaooe miftlinfas  aaoh 
omph^fer  is  oaowoiaUe  to  oaher  liaetu  oueaata    Jhmidw.  OkmapMk$ 

f7.  FaLLOW-sBRVAim  —  Who  arr  hot.  —  A  ooadnotor  ia  oheofe  of  a  rail* 
laad  Iraia  aad  a  tweipem—  tharooa  oagaged  iaanqiUng  oan  aia  aoft 
fellow^oiTODta      Mamm  ▼•  JUdbnoml  efi&  H.  II.  Oir,  tt4. 

ML  VaoLiaaiioa  ov  Oas  KvFbvnR  Aaoaunao  ia  iBRoaar  aa  Awuimkr. 
A  railway  corporation  is  not  answerable  to  one  of  its  employees  isr  in* 
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Joriet  ncaltiiig  from  the  vm  of  a  dofeetiTO  ooapling-pfn.  If  II  nipplM 
propor  pui%  and  ftho  failaro  to  vio  thorn  or  to  replioo  ono  too  Aort  faj 
A  long  ono,  was  tlio  fault  of  ono  of  its  oorranto  who  naed  thoai»  and 
not  of  the  oorporation.     Th^ng  r.  FUMurgS.  E.  Co,,  42S. 

Hi  NioLiosNOB  m  DuYiNo  SraaxT-CAB  otsr  Ckild^  Qoestioh  los  Jirsr, 
WHBir.  — Whoro  a  child  fonr  yean  of  ago,  in  oroaeing  a  etreet  at  an  honr 
when  there  is  enffioiont  light  to  eeo  him  diitinotly  half-way  aeroee  tho 
■treet^  fella  abont  fonr  foot  in  front  of  a  hone  allaohed  to  a  afcreet-ear 
and  ie  mn  over  and  inJnrod»  and  tho  OTidenoo  ohowe  that  tho  driTor  of 
the  oar  knew  that  the  street  at  the  plaoe  whoro  tho  aooidont  happened 
was  much  frequented  by  ohildren;  that  the  oar  oonld  hare  been  etopped 
within  two  feet^  and  that  tho  drirer  was  giTing  no  attention  to  tho 
traok  in  front  of  him,  and  did  not  eeo  the  child  before  tho  oar  paned 
•▼or  him,  the  qaestion  of  the  negligence  of  the  railway  company  is  prop- 
erly submitted  to  the  jury.    Sotmkram  ▼.  LimdeU  Itjf  (h,,  588. 

iOl  Strmt^Railwatb,  PAflSBNOBM  ov  — WiBH  CxASB  TO  BB. — One  who 
•tepe  from  a  street-railway  to  the  otroet  la  not  vpon  the  premises  of  the 
railway  company,  hot  npon  a  public  place^  where  he  has  tho  same  righte 
with  erory  occupier,  and  over  which  the  company  has  no  oontroL  His 
rights  are  thoeo  of  a  trareler  npon  a  highway,  and  not  of  a  passenger. 
Therefore  he  cannot  recover  for  injuries  rooeiFed  while  still  standing  be- 
tween the  rails  of  a  traok  of  tho  same  railway,  under  ehapter  140  of  tho 
otatntes  of  Massaohnsetts  of  1888,  for  injnrieo  iniliotod  by  another  car, 
nnleee  he  affirmatiTely  proree  that  ho  was  in  tho  exorcise  of  duo  care  to 
avoid  injury  in  traveling  upon  such  street.  Creamer  r,  WeM  Sud  He, 
B'y  Co.,  456. 

fL  KBOLiaBifCB.  — ALiORTura  raoK  ▲  Strbst-cas  whfle  it  is  moving  is 
not  necessarily  negligence  aa  n  matter  of  law.  Ober  v.  Creteeid  CUif 
B.  R.  Co.,  368. 

n  DnB  Cabb.  — Omb  Who  Jumps  vbok  a  8tbbbt-Cab  in  which;  he 
has  been  riding  and  steps  in  front  of  another  car  going  in  an  oppoeite 
direction  to  the  one  which  he  has  left  and  is  instantly  killed,  cannot  be 
regarded  as  having  exercised  due  care,  when  it  doee  not  appear  that  he 
looked  to  see  whether  any  car  was  approaching  or  paid  any  attention 
to  warnings  given  him.     Ct'eamer  v.  Wed  End  eie,  Ey  Co.,  456. 

6oa  Oarbibbs;  CoBroRATiOMi»  19;  Dbbu^  4;  Bvidbvcb,  6,  9;  Lboislatitbb; 
Mabtbb  avd  Sbbvamt;  MumoiPAL  Corpobatioiib,  5-^  11,  12,  16^ 
19^  20;  Kbouobnob,  10,  IS^  20;  ftfATumb  9^  10;  Watbbooubsbs,  S^  & 

RAPB. 

!•  AoB  ov  Coxbbut— PirBBBTT.— When  the  sfcatnto  defining  rape  fixee 
the  age  at  which  the  female  is  deemed  incapable  of  consent^  the  act 
of  carnally  and  nnUwfnlly  knowing  a  female  under  that  age  is  a  rape, 
though  she  had  attained  the  state  of  puborty.    State  t.  Hoax,  688. 

I.  AoB  ov  OoNSBMT  —  BaBDBV  OV  Pboov.  —  On  the  trial  of  a  person 
aocnied  of  committing  a  rape  upou  a  girl  under  the  statutory  age  of 
consent,  the  burden  of  proof  is  on  the  prosecution  to  prove  that  she  was 
under  that  age,  but  there  is  no  presumption  that  she  had  arrived  at  snch 
age.    BtaU  v.  Ho^tx,  686. 

t.  EviDBNca.  —  A  perMn  on  trial  for  rape  will  not  be  permitted  to  prove 
that  he  had  reason  to  believe  that  the  prosecutrix  was,  at  the  time  of  the 
oamal  knowledge^  over  tho  statutoiy  age  of  oonsent^    State  v.  ifoao; 


Indsz.  983 

4k  KrnmiroB  or  Phthkul  06iidition  of  Fimali^Wbiv  too  RnconL 
On  a  trial  for  rape  ik  la  oompetaat  to  prora  tha  phyiioal  oondttioa  vi 
tha  famala  inuaodiaiely  aftar  tha  oatraga  a«  tanding  to  attabliah  tha 
aominiflsiim  of  thaoffaose,  bat  eTidenoo  of  her  oonditioa  three  montha 
thereafter  ia  too  remote,  and  ia  therefore  iaatlmiMibla.  Error  in  admit- 
ting it  i%  howerer,  harmless  when  the  guilt  of  tha  aocased  ia  clearly 
aatabltshad  hy  other  aTideaee,  and  the  rerdict  fixes  tha  lowest  paniah- 
mont  presoribed  by  the  statota.    State  r.  Houx,  680. 

Ik  Soiiionivcr  of  Indiotmbnt  fob.  ->  An  indietmant  for  rape  charging 
tha  aet  of  felonioas  oarnal  knowledge  to  hare  bean  committed  on  a 
certain  day  with  a  female  child  nnder  the  statutory  ago  of  consent,  is 
anffieient,  if  snch  age  is  stated.     8uUe  ▼.  floMx,  080. 

C  IiTDiOTMBirr  FOB  Rapb  Chargino  force,  and  want  of  conaenti  need  nd 
allege  tha  aga  of  tha  female,  or  state  that  she  was  orcr  thaatatatory  ago 
cf  conaant^    Siate  r.  Havx,  080. 

RATIFIOATIOK. 
8ae  OoRPOBATioirfl,  12;  Plbdo^  L 

REAL  PROPERTT. 

!•  Wkat  &  —  FBVorus  Naturalis  in  which  ara  inelndad  Iha  fmlt  of 
tree%  perennial  bushes,  and  grasses  growing  from  perennial  roots  are, 
while  nnserered  from  the  soil,  considered  as  pertaining  to  it  and  a  part 
of  tha  realty.  If  a  tree,  bnsh,  or  vine  is  one  which  requires  to  ba  planted 
bat  once,  and  will  then  bear  snccessire  crops  for  years,  it  and  its  pro- 
daots  cannot  ba  regarded  as  emblements  thongh  the  mannranoe  and 
labor  of  tha  owner  aid  their  growth  and  prodnctton.  Sparrow  r.  Ptmdt 
671. 

&   To  A  MBKB  L1OBK8BB  OH  THB  PRBMIBBB  OF  AVOTHBB  TBM  LaTTBB  OWU 

KO  DUTT  other  than  that  of  not  willfully  nor  wantonly  injuring  him* 
Tha  license  must  be  accepted  snbject  to  tha  risks  and  perila  attendant 
thereon.     Woolwhe  T.  Chemtpeaie  etc  i?V  Co.,  859. 

IL  LiOKNSBi^  DuTT  OF  Lakd-owmbr  TO.^Thc  owner  of  land  or  of  a  building 
does  not  owe  to  parsons  coming  there  for  their  own  convenience  or  as 
mara  licensees  the  duty  of  keeping  it  in  a  safe  condition.  Plummer  ▼. 
DiO^  403. 

4»  TsHPAasBBs  AHo  L10B118BB8  GOUlo  VPDV  THB  Pbbmibbs  OF  Anothbb  take 
them  as  they  find  them,  and  mn  snch  risks  ss  are  incident  to  the  exist- 
ing condition  of  tha  pramises,  and  therefore  cannot  complain  of  their 
seeding  repairs,  nor  recoTcr  for  injuries  reoeiTcd  from  the  condition  in 
which  they  find  the  premises,  but  may  recorer  for  injuries  resulting 
from  the  subsequent  negligence  of  the  owner  while  they  are  on  the  prem- 
iasi.     Wooimne  ▼.  Che9apeahe  eie.  R'f  Co.,  859. 

1^  Liobmbbb  vtoh  Prbmisbs,  Who  n.  —  Ona  who  goes  to  a  building  for  his 
own  conTcnianca  to  inquire  abont  a  matter  which  concerns  himself 
alooe  and  not  for  the  purpose  of  transacting  with  any  occupant  any 
kind  of  business  in  which  snch  occupant  was  engaged,  nor  in  tha  trana- 
aotioB  of  any  kind  of  busioess  for  which  the  building  was  used  or  da* 
dgncd  to  ba  used,  is  a  mare  licensee,  and  cannot  rsoorer  for  injnrisa 
lOcalTcd  from  the  unsafe  or  dangerous  condition  of  the  premises.  Phum* 
flisr  T. />tf ^  403. 

C  LI0BII8BB8,  I>UTT  TO.  —  OUB  WHO  O0B8  INTO  A  TbLBOBAPH  OrFICB  FOB  THB 

porpoea  of  paying  a  social  visit  to  tha  operator  there^  who  is  an  old  ao* 


Vov  IinMDL 


tiiniiig  til«  fltto*  oirw  nifapwfad  dvly,  «i4 

*for  injaiitt  Mirtsi&«d  from  t^  dftSftrMi 

lag  from  tiM  pr^riou  sagitgwMM  of  <nm«( 

«teT.  dflPopMlrtfCeirjfCo.,  8S9. 

Affrianannr;  Damaqsm,  4;  Dxns;  I>rrnrim*  Dvcm^  Se 

ELBTATosfli  1-5;  Oimt  I^  PivDim;  NuiiAiraaii  Biin— in^  i;  S| 

Bnaum  PnPMUfiWfwi  SoawxiATioir,  2. 

BBALTT. 

R&LLPBOTBBn; 


BEBUTTAIk 
SmFrabbw 

K800BD. 

WA&Dw 

KBDEMPnON. 

BSFORMATIOOir. 
8m  MoxTOAon^  i. 

RBQflSTEtATIOir. 

8m  CoRPOSATIOKfl,  7»  ti 

BEtRASK 

RntAiNDsaa 


BBNXa. 
OAMAai^  7f  Lamvlokd  am9  TBTAin;  1,  S| 

RSPLWIN. 

Iv  Ou>m  90  OoKircnm  Valid  Lsrr  in  raplorin  tin  mI  «f 
■ioii  miui  bo  of  ouoii  oharoeler  m  would  mako  Hn  ofBoer  II  boI 
bf  tho  prooan^  liaUo  for  irMpus.    Aote  r.  AMwrt  V7« 

8m  Sbbshm^  S;  8;  Saunvai  4 

REPRRSSNTATIONS. 

AXB  Wii%  U  Ikhvasg^  14 

RESCISSION. 


RB8KRVATI0II& 
Am  Dud%48. 


BiDKX. 


8m  EriDBKci^  6L 

KIBISTINO  OFffldUflL 
AaoaaaomiMs,  I,  2;  Homkbdi^  1»  & 

BX8PQND1CAT  SUPITRIOR. 
Bee  Railroads,  52. 

SBSTRAIKT  OT  TRADE. 
1m  OomTRAon,  S-5;  CoBPOA4Tioa%  & 

RESTRICnON& 
SmDbhm^A. 

REVERSAU 

8m  PLBADUfO^  % 

RRWARD& 

L  Wbo  XimrLBD  to.  —-If  •  reward  k  oftred  i»  uiy  penoB  fvnMiiiii^ 
OTidtoM  wlMi  wiU  iMd  W  the  Mnal  Mid  MATwIiiMi «!  the  p«fMn  wh« 
MBuaiitod  m  epMided  orinM^  ife  te  set  nieiiiry  fthfti  Ibe  peteoa  oliiining 
■uh  lewwd  ebeald  be  the  flnfe  er  oaly  penes  gmug  iefonMitiea»  tf  he 
WM  the  penoB  giTiag  the  fint  effective  imiormmXimm  whaeh  led  te  the 
meet  end  eoaTietioB.    Brwom  ▼•  Bwodke^  4Sfk 

&  BnDBKS    10   PbOVB  chat   THI   OvXLTT    PA«Vr   BAD   BIHV   BB0VOHT 

10  Jvmo&  —The  reoord  of  the  eouTietioB  ef  b peceos  fer  the  eheetiog 
•f  enothev  eod  hie  iiliniwinn  ef  hie  geiiti  eie  ecfaMwihte  te  ofidMoe 
■geieet  penooe  who  eOered  e  reward  fer  the  eneet  end  eottviotiee  ef  the 
perMB  goHty  of  eaeh  ehootin^  ler  the  parpoee  ef  prerieg  that  the  per* 
aoB  M  eenvieted  wee  gailtj.  mad  that  the  tewecd  had  heea  earaed  faf  the^ 
rhe eaaaed  hieanMt  aad  eeo^ietioa.    Brmm  t«  Jliwdfii^  4S0L 


BIGHT  OF  WAY. 

HunOEPAIi  ODBPOBAnOVfl,  5;  RaILBOADS,  8;  VbIIDOB  and  PUROHAtlB. 


InMonowT  torn  Arrwmrf  lo  Bob — SopnoiBiior  or.  —  An  indietmeat 
ehargiag  that  the  aooiued  aad  aaother  attempted  to  oommit  robbery  by 
attempting  to  take  by  force  a  sum  ef  money  belonging  to  a  certain  third 
perMi^  by  TioleoM  to  hie  peaon»  and  by  patting  hia  in  ioav  ef  lome 
immediate  injury  to  bu  person,  ie  eafficient  m  charging  aB  attempt  to^ 
loU    8iaU  T.  MwUgomerpt  684^ 

SALARY. 
SMOmonu,  2-^ 

8ALESL 

!•  8rATon  or  FRAVDi— Oohtbaot  roB  MANvrAonruD  Ooods»  mnut 
WTTHUi.  —  When  a  contract  ie  for  articles  oooung  under  the  general  de» 
Bomination  of  goods,  wares,  and  merchandise,  the  render  being  at  the 
nme  time  amannfaetorer,  and  a  diBlerin  them  m  a  merDhaatpOr  m  dMlfaig^ 
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hu  tfiaiB  nmnvfMtand  for  hb  trade  by  others;  wad  tiie  tob^m  htSng  ■!■• 
•  morehmat  dealing  in  and  pnrohaiing  the  aame  line  of  goods  for  hia  trad% 
•I  whioh  faet  the  Tendor  it  aware,  the  quantity  reqniredf  and  the  prioa 
being  agreed  upon,  and  the  goodi  oootracted  for  being  of  the  same  gen- 
eral line  whioh  the  rendor  mana  facta  res,  or  has  mannfactnred  for  hia 
general  trade  aa  a  merchant^  reqairtng  the  bestowal  of  no  pecnliar  care^ 
er  personal  skill,  or  the  use  of  material,  or  a  plan  of  oonstmetion  diflRsr- 
ant  from  that  obtaining  in  the  ordinary  production  of  suoh  mannfaetnred 
goods  for  the  rendor's  general  stock  in  trade,  the  contraet  is  one  of  sals^ 
and  within  the  statute  of  frauds^  although  the  goods  are  not  in  esistenoe 
at  the  time  the  oontraot  is  made,  bnt  are  to  be  thereafter  made  and 
deliTered.    FraU  r.'MUIer,  656. 

&  Baim,  OoKDinoif  al  upon  Patmsnt.  <—  If  a  sale  of  machinery  is  npon  eon- 
dition  that  it  shall  remain  the  property  of  the  reudee  until  paid  for,  this 
condition  is  valid,  and  oaunot  oonstitute  a  frand  upon  theoreditora  of  the 
▼endee.  Neither  is  the  transaction  rendered  fraudulent,  as  against  snoh 
enditors,  by  an  agreement  that  the  vendee  may  manufaotore  certain  of 
Mm  materials  so  sold  to  him,  and  may  sell  the  manufaetured  artioles 
•pon  oondition  that  the  proceeds  of  the  sale  ahall  bo  aocounted  for  and 
paid  to  the  rendor,  im  be  applied  to  the  pnrohase  price  of  the  property. 
/VenlUf  Tcol  etc  Co,  r.  SMrmer,  737. 

ft  Balib  akd  Bbsalis  —  RB80I88T09  ov  OoHTK ACT — Aoxiror.  —  When  a 
bayer  refuses  to  receire  and  pay  for  goods  deUrered  to  him  under  a 
•ontraot  of  sale,  the  seller  haa  a  right  either  to  rescind  the  contract  or 
rssell  the  goodt  and  recover  the  difference  in  prioe  from  the  buyer. 
Snob  resale  is  not,  per  ee,  evidence  of  a  reseission  of  the  contract,  as 
the  seller,  in  the  making  the  resale,  ia  rsgarded  as  the  agent  of  the 
bayer.    OHHr.  WaUatfu,  7S% 

4  OnrntAOT  havino  a  View  to  a  VioLATioir  of  thb  Laws  ov  a  Sotem 
Btatb.  — n?he  sale  and  delivery  of  liquors  in  Massachusetts  with  a  view 
flf  having  them  resold  by  the  purchaser  in  Maine,  in  violation  of  the 
laws  of  the  latter  state,  will  not  sustain  an  action  in  the  former  state 
for  the  price  agreed  to  be  paid  for  suoh  liquors.    (Trtuws  r.  Joknmm,  446i 

Ck>imAori,  8;  4^  6;  OoBPORATiOHfl,  8-12;  Bxaounoir,  7t  Fraitd;  Good- 
wnjL^  %9g6i  HoKiBTBADf  1;  NEauoBMOi^  9;  Vbhdob  AVD  PUBOHAm. 

SCHOOLS. 
Saa  MuiriciiPAL  Oobtobatioiql 

SEAL. 
OoBTOftAnon^  19|  Homioid^  8;  5;  Kmuqihob,  14^  IS. 

SECURITY, 
See  IvflOLTiKOT. 

SELF-DEFENSE. 
See  HoMioiDi,  9;  6w 

SEPARATE  ESTAT& 
See  HusBAKD  amd  Win,  6^  6b 
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8ERYA17T8. 

8ERVICS8. 
8m  OoRPOftinoHfl^  Iti 

SBT-OFF. 
8m  OcttvoBiTioirfl^  10^  17* 

8HEBIFF8. 

1.  SHBBnrfB  AHD  GoimTABun—  Unlawful  Lbyt— LiABnirr  or  BuvKomL 
When  an  offioer  in  dwcharging  bi«  official  dAtlea  oommits  a  tretpan  by 
Imaking  open  an  ooter  door  in  attempting  to  axeonta  dTil  prooaM  bt 
taplerin,  ha  and  his  bondsman  are  liable  in  damagea  for  all  injnriM  ra- 
eaiTed  by  the  honseholder  in  resisting  snoh  onlawfnl  lery.  8iaU  t« 
BeekneTf  2S1, 

%  BbBAKDIO  OoTBB  DoOB  to  COMFLSn  liBTTp   WHSH  JUBTUIID.  —  WhOB 

an  offioer  ba%  in  obedience  to  his  writ  of  replerin  and  in  its  partial  ex* 
Mntion,  taken  possession  of  the  property  and  gone  away,  he  may,  upon 
his  return  to  complete  the  levy,  if  neoeasary,  break  open  an  enter  door 
without  committing  a  trespasa.    State  t.  Bedmer^  257. 

IL   TBB8PA88    Df    BrBAKUIO    OuTBB    DoOB   TO    BXBOUTB    dVIL   PBOOBU  — 

BiOBT  OF  HovaKHOLDBB  TO  RisiBT.  —  An  offioer  is  not  Justified  ib 
breaking  open  an  outer  door  or  window  in  order  to  ezecnte  oinl  process 
aa  a  writ  of  replevin.  If  he  does  break  open  such  door  or  window,  he 
eommita  a  trespass  which  renders  his  subsequent  acta  unlawful,  and  jua- 
tifiea  the  householder  in  resisting  his  further  progress  in  sernng  the  wiik 
Btait  T.  Bedanar^  2B1. 

8m  PBOOlBi^  ?• 

SHIPPINa. 

!•  Fabt  Owhbbs  of  Ships — Riobtb  ANBjjLUULinBi.  ^The  majority  owner 
Ib  a  ship  is  entitled  to  its  possession  and  management,  and  the  minority 
owners,  unless  they  expressly  dissent^  are  bound  by  his  acts.  He  rep- 
resenta  them  m  their  agent,  they  baring  the  right  and  duty  to  share 
ratably  in  the  profita  and  Iossm  of  the  joint  enterprise.    Swift  r.  Tatm 

IMT,  101. 

%  Pabt  OwHiBfl  OF  Ships — Riobts  ahd  LiABiLims.  •»  The  minority  owners 
in  a  ship  can  avoid  liability  and  loss  in  any  particular  yenture  entered 
into  by  the  majority  owner  from  which  they  expressly  dinent  by  re- 
fuiring  him  to  giro  bond  for  the  safe  return  of  the  ship.  Stri/t  y.  Tat- 
IMT,  101. 

IL  Pabt  OwHKBs  OF  Ships — Riortb  AVDLiABiLiTua.  r-Theminori^  owners 
of  a  ship^  unless  they  dissent  from,  are  presumed  to  agree  to^  the  Toy* 
age  contracted  for  by  the  majority  owner  and  to  all  the  liabflitJM  oooa- 
■ioned  by  il  The  burden  is  on  them  to  show  their  dissent  and  ooasequent 
Bon-liabUity.    Swift  y.  Tatner,  101. 

4b  BlOHT    OF    MAflTBB    TO    RXOOTBH    FOB     DkTXXTION  —  PLBADIlfOS    ABO 

Pboofb.  — >  When  a  ship  is  detained  by  reason  of  an  attachment 
against  several  persons  as  joint  owners,  and  the  master  of  the  vessel 
sues  all  the  def endanta  in  the  attachment  for  his  wagM  and  lose  oaused 
by  such  detention,  be  must  establish  the  Joint  ownership  m  alleged  ia 
Hdar  to  rooover,  although  tha  defandanta  fiplevied  tha  ship  after  ili 


■efsart  finte  Um  ftttaelimeiil    UnAv  lio  ilatate  bo  •dwtatAoik  of 
•nhip  or  intereot  in  tiioririp  oaft  bo  faiflM  imBllio  meio  oeiof  rsplovy- 
log  it    Swifi  T.  Tatner,  101. 

1^  BiOBT  OF  Ma8tbb  TO  UHOOU«am  fteioHTB.  —  Whon  tho  maalor  of 
a  ship  foils  in  hit  datf  to  oolloofc  of  tho  oliartarar  freights  in  whidi 
ho  has  an  interest  and  for  which  both  himself  and  tho  shipowaor 
have  a  Uon  vpon  tho  osrgo^  ho  eaattoihold  the  owner  liable  for  hii  inter- 
ost  in  snob  nnooUectod  ffoights  bbUss  tho  owner  interfered  to  ptoTODl 
payment  by  the  oharterer.    8w/i  r,  Tatner^  101. 

C  BloBT  ov  Master  to  Waojm  mntnia  Ditbntiov.  —Whon  the  mao* 
Isr  of  a  ship  is  ia  tho  oorrioe  of  its  owners,  whose  dnty  it  la  to  im- 
Modaate^  toleaos  tlw  ship  whoa  seiasd  aador  legal  prnaew  ofsinsl 
thoi^  bo  mmf  vooover  baa  wagoa  from  thorn  dnriog  tho  timo  that  tho 
flhip  10  dbtaiaod  by  aooh  aoiHUo  witboafc  his  faalt,  nnlii  hia  ooatrael 
•lipolatso  to  tho  oontnry.    Umift  w.  Taimtr,  Un. 

ft  OoNtnnonoir  ov  CHARnR-PARTT.  -^  When  it  is  doobtfol  on  tho  faoo 
of  a  shorter  psr^  whether  or  not  it  was  intondod  to  olothe  tho  ehar- 
with  ownership  In  the  ship^  the  prsenmption  is  against  snob  in* 
Am  between  tho  two  possible  ooostrnetion^  tho  law  indinso 
toaooatraot  of  ofioightmont  rather  than  a  ooatrsct  of  ownorship  or 
Isase  of  tho  ohll^    Aaffi  t.  T^Umer,  101. 

lloiiWIlinng  ov  OauMTWM'TAaaT.  —  When  a  dMwter>party  oontaino 
oaly  msttsr  of  ooatraot^  stipniatiog  that  tho  ship  shall,  within  a  oer* 
liin  tisM^  perform  oortaiA  voysges  with  speoilieU  caigoes  and  tho 
BMko  proper  doliveiy  thereof  freight  in  a  fix  id  snm  to  be  paid 
trlp^  M*B  delivery  of  the  oargo  in  the  obartarer's  port;  reoenring  a 
Hon  fsr  freight  oa  tho  ssigo  In  favor  of  the  osptsia  or  owner%  and  snffi- 
oiont  room  in  the  ship  for  tackle,  officers,  and  stow;  and  providing  thai 
tho  ship  shall  oarry  on  any  ooitward  trip  luinlier  or  snob  cargo  as  the 
diartoror  desires  free  of  freight  charge,  the  charterer  not  nndertskiog 
lo  man  or  victual  the  ship,  or  to  bear  any  risks  or  expenses  of  the  voy- 

■g%  osMtitMsB  a  ooBtnot  of  lAeightoMnt^  omI  not  a  Uass  of  tho  ^(b 
tho  wester  io  tho  osrvaart  of  tho  owner  thereof  and  not  of  tho  ohsiw 

of  thoohipii    i9«|t  V.  TiOmmr,  IQL 


SLLHDMSL 

L  TlMMSnao. — lis  an  aetlon  for  slander,  a  plea  of  privitegod  eemmn» 
■iiatJM  may  bo  jomod  with  a  plea  of  tho  gwiial  iwoo,  Thooposk* 
iif  of  tiio  worAi  Mod  not  bo  oocpreeriy  admitted  by  pfaa»  bst  may  bo 
•dmittod  hypoMiotieatly.  In  oooh  oase  tho  defendant  m^  be  oompoUed 
npon  tho  trial  to  olsct  upon  whioh  plea  tm  will  foly«  Jomm  v.  JWoAoad^ 
81. 

%  Puasnm  Fmtmmaa^  ODmvnnoAaRNk— ▲  pftm  of  privilifed  oomp 
1— I— tisn  a  on  sstaon  for  alandor,  which  shews  that  tho  ooossion 
««s  pnvilsgod»  is  not  inaaOsioBt  faooanao  it  fails  to  ahow  that  tho  wordfl 

JonM  V.  Forehand,  81. 
IL  From  LAiia0A«B  vm  ■■  Slakdcmnw  Mauoi  a  lavatRHK  hnl  thia 
infwonoe  may  alwaya  bo  rebattod  by  proof  of  tiw  oscasioi^  or  other 

4  Taamuntm  Cammmmioianm.  ^^  A  siimwosiitisn»  in  hm  pnni^td, 
woat  bo  t^tkm  with  ioforonos  to  tho  sdijwt  ittw  fas  hand.    If 


plaintiff  abovl  tometlifiif  having  nothing  to  do  with  tho  matier  in  hand, 
it  is  not  protected.  Nor  can  tbo  privilege  be  made  to  depend  awrely 
npoQ  the  def endant'a  good  faith  and  belief  in  the  releranoy  of  the  atato* 
ment  made,  and  not  in  any  degree  upon  ite  actual  relovanqf  to  tha  anb- 
jeot-matter.    Jime»  t.  Fwthalkd,  81. 

ii  EvunsoB  or  Pbiyilbqxd  CoxMuiaoATiotf. —  When  in  an  action  for 
aUnder  the  ocoarion  on  which  the  words  were  apoken  ia  plnadad  aa 
prirUeged,  all  facta  calculated  to  throw  light  npou  the  tme  oharaoter 
of  the  oocaaion  are  admiasible  in  eridenoe.     Joine§  t.  Forthamd^  81. 

C  Ktidbnoi  ov  Fbitilbqbd  CoMU02fi0ATiO5. — The  defendant  in  an  ao- 
tlon  for  alander  cannot  testify  that  the  oommunication  alleged  waa 
pririleged.  This  ia  a  question  of  law  arising  from  the  ocoaaion  and  the 
reUtiMi  of  the  partiea.  Joum  t.  Fortkand,  81. 

SPECIFIC  PERFORMANCE 

11  Qgacafio  PkuouiAScni  or  COKimaor  to  CoiivBr.  —A  oonteael  by  which 
aa  awaar  for  »  vmlaable  ooasvlaration  binda  hiinaelf  to  oonvej  his  land 
to  another  npon  eondition  that  sach  other  shall,  within  a  speetfied  time, 
aaaepi  hia  offer  and  comply  with  the  terns  propossdt  may  be  apeeifloally 
enforoad.     Warrm  t.  duUll^,  86a. 

&  fipBoino  PanionMANca  ov  CouTBaar  to  Com vbt  to  MaaaaD  Womir  ^ 
Want  ov  GoiisioniATSOii.  —  A  oontract  by  which  aa  owner  volnn  ta- 
rtly and  without  any  eonstderation  attempts  to  bind  hiniseH  to  make  a 
deed  of  n  traoi  of  land  within  a  certain  time  to  a  married  woman,  who 
azpreaaly  stipulates  not  to  be  boend  by  the  eoiitraot»  will  not  be  specific 
caUy  enforced,  becanae  of  want  of  consideration  and  of  mnUiaii^  both 
of  tH'gr*^'^'  and  of  remedy.     Warm  r.  ComUUo,  689. 

8eo  VavDOR  ahd  PuvoBaau,  IL 

STATBSb 
•••  OnnntACn^  t|  Criminal  Law,  1;  RviDmfoi»  1|  Hohmtiab,  1;  Judo* 
mum,  7-12;  JgRMDiOTiON,  S;  6;  LaoisLATomn;  LurrrATiONfl  or  Ao- 
noHS,  2,  3;  NaooTiAnLB  iNSTBUUvNTa^  12-15;  Pnooaaa,  2;  1^  6^  8^ 
f{  Salh^  4;  &rAT(rm»  7. 

STATIONS. 
See  Railboad^  8,  9l 

STATUTE  OP   FEAUOa 
See  Salbs,  I. 

STATUTE  OF  LIMITATIONa 
See  LiMiTATioxB  ov  AcnoNS. 

STATUTES. 

1.  OoHSTRVcnmr  or  Obnbbal  Wobds  in  a  statute  following  an  enumeration 
of  particular  oases,  apply  to  cases  of  the  same  kind  and  description. 
A  statute  enumerating  things  inferior  cannot^  by  general  weirds,  be  con- 
strued so  as  to  extend  to  and  embrace  those  which  are  superior.  Am^ 
UerT.  WhippU^  202. 

fl:  OoKBTBircnoif  ov.  — The  words  of  one  statute  may  be  required  to  be  en<* 
hrged  ia  their  meaning,  while  in  another  statnto  the  language  ma^ 
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from  the  oontext  be  neoeMarny  Umited  «ad  ooatraolad  !■  Hi  Mope  %ati 
cperatioB.    Ambler  t.:  Whipple,  202. 

IL  CoiitTBVonDN  OF.  ~  A  slatate  should  bt  to  «iiistni«d  m  to  make  il  on* 
•istanfc  in  all  ito  ptfH  Mi^  •»  ^^^^  proper  effaoi  may  be  gttnm  to  every 
lectioiif  olauaa,  or  pari  of  it    Ambler  y.  H'A^spl^  2QL 

4  OonnRuonoN  or  ~Ir  Exclvsiti  RioEtrs  ob  TfRAMcaam  ass  Claxmsd 
to  hare  been  granted  by  a  atatnte  impairing  the  power  of  the  legUatare 
for  farther  action,  the  statoto  eboald  be  oonatmed  most  etriotly  in  faver 
of  the  etate,  and  all  doubts  retoWed  against  the  person  olaiming  the  «z« 
dttsire  right.    Long  y.  Duluih,  547. 

8.  JcsisDiOTioK.  —  Pbogudikos  DivFsania  vsom  ths  Covsas  os  ms  Ooh> 

HON  Law  are  invalid  nnlese  all  the  material  direetiona  of  the  stotato 
•re  strioUy  eomplied  with.     WiUon  t.  8L  LomU  He.  i?V  On.,  62i. 

ti*8TSI0T  OOMrUANOB  WITH  StaTUTOST  DlBBOnOHS  BB8SSTIAIi»  WKSS.— 

Whererer  prooeedings  which  dilEsr  from  the  oonrse  of  the  eommnn  law 
are  intended  to  result  in  an  adjudication,  a  striot  eomplianoe  with  all 
■latorial  directions  el  the  stotnto  is  essentiaL  Wilton  y.  Si.  Lomk  ile. 
Jty  Ch.,  624. 

7«  Atatutss  of  Asothss  Stats,  Adoptios  of»  Pbios  Jitdicial  Oohbtboo* 
noH.  ^  In  adopting  the  statnto  of  another  state,  or  of  a  foreign  ooontry, 
Il  is  to  be  presumed  that  the  legislatore  adopts  it  as  eonstmed  by  the 
eourts  of  the  stato  or  country  from  which  it  is  taken;  bat  the  force  of 
tide  presumption  most  always  depend  upon  the  extent  to  which  the 
terms  of  the  statoto  haye  acquired  a  known  and  settled  meaning,  and  a 
dsflnito  applicatioii  at  the  time  of  its  adoption  in  the  ooorto  of  the  Joiis* 
dietioa  from  which  it  is  taken,  and  while  such  construction  has  mors 
weight  than  a  oonstmetion  of  the  same  stotato  by  the  oonrta  of  the 
country  from  which  it  is  adopted  subsequent  to  ito  adoption  eleewhere^ 
yet  it  can  neyer  amonat  to  more  than  pnrsnaiiye  authority  as  to  the 
trae  intont  and  meaning  of  the  stotate,  and  the  proper  application  of 
ito  terms;  ct  be  permitted  to  prevail  against  the  general  policy  of  the 
laws  and  the  practice  of  the  country  of  ito  adoption.  PraU  y.  MUkr^ 
65«. 

6L  PoucB  PowsB  ^  Slavortbs  of  Horsbs  Sufpobbd  to  hats  Glakdsh 
SOT  Valid  Bxsbous  of.—  To  permit  the  board  of  liye-stock  conunis- 
sioners  to  determine,  ev  parte,  that  some  of  a  man's  horsee  haye  the 
glanders  and  that  others  haye  been  expoeed  thereto^  and  to  hold  that  ds« 
termination  a  justification  for  slaughtering  the  horses,  without  impoetng 
upon  the  board  the  burden  of  eatoblishing  afllrmatiyely  the  actual  exist* 
•nee  of  such  diwase  and  exposure,  would  not  be  a  yalid  exercise  of  the 
police  power  of  the  stote,  but  would  be  a  palpable  yiolation  of  Cheoonsti* 
totional  proyision  that  no  person  shall  be  depriyed  of  property  without 
due  prooees  of  law.    Pearean  t.  Zekr,  I13i 

9.  CoNSTmrnoifAL  Law  — Railroad  Comniisios^JirDiOEAL  Powsrs  of. 

A  stototo  creating  a  railroad  commission,  with  power  to  prescribe  rulee  for 
the  regulation  of  freighto  and  faree  within  the  stots^  may  confer  judicial 
powers  upon  it  and  define  its  jurisdiction  so  long  as  such  jurisdiction  is 
inferior  to  that  of  the  supreme  court;  nor  is  the  stotato  yoid  for  failing 
to  proyide  in  detail  methods  of  prooednre.  Such  details  may  be  sup* 
plied  by  the  commienion  under  the  inherent  power  of  eyory  ec«rl  of 
record  to  make  such  mice,  not  inconsistent  with  law,  ••  •!•  neoesseiy  to 
the  exercise  of  Hm  powes*  conferred.  Atkmtk  Mifnm  <k^  n  Wikmki§^ 
iomete.  B.  S.  Ck^  Mfk 
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Ml  ComnmntoMAL  Law — Railboad  CoKMnsioN — BmoBomMtr  ov  Pur* 
Aunr  fOB  YiOLAnoH  ov  Rulu.  —  A  ttatote  g'mng  pow«r  to  a  nilroad 
•eminlMioii  to  presoribo  mlo*  and  regulatioaa  aa  to  freight!  and  fara» 
■ad  pforiding  that  apoD  the  failnre  of  anj  railroad  oompany  to  make 
full  reoompense  for  a  violation  thereof,  the  oommiaston  may  proceed  in 
the  eonrta  after  notiee  to  enforoe  the  penaltiea  preeeribed  for  a  TiolatioB 
•f  eneh  rale%  is  ralid,  although  it  faile  to  proride  in  detail  the  method 
of  prooednre.    AUanUe  Eaopreu  Co.  t.  WUnUngUm  etc  B.  R,  Co.,- 806. 

See  Attaohmbrt,  1;  OoimiTaTioHii,  2,  4;  Cobporatio98»  3.  11;  Cbimihal 
Law,  1;  Dbxds^  2;  Elbotions,  3-7;  Emihbnt  Domain,  1,  2;  Kgniir,  8| 
Btidbsoi^  13;  ExscoTioVp  1,  9;  Gamiko;  JuDOMBifTB,  4,  13,  16,  23» 

26^  27;   MaBBZAOB  and  IhTORCB,  2;  MuNIOIPAI.  COBPOBATIONfl,  9,  ](^ 

lS-16;  Nbgotiablb  iNsmmcurni,  17;  OmciRfl,  6;  PBOom^  6;  Baxu 
BOAB^  4  11,  86^  60|  Rapi^  1,  4-6;  Shifpino,  4;  Tbofbb,  L 

STOCK. 
Im  OoBPOBAnoxa,  S^17,  2S. 

STOCKHOLDERa 
•m  OoBroBATiGNfl,  8»  9,  12;  1&-17»  20;  Pboobh^  8» 

STREET  RAILWATa 
See  Railroads,  59-62. 

^  STREETS. 

Im  BouBBABiBii  8;  Dam aobs,  4;  Dbsd8,  4;  Etidbnob,  8;  Mitnioipal  Oob- 
POBATioRB,  5-8,  11,  12;  NioLioBNo%  6;  RAiLBOADa^  1|  Vbhdob  abd 
Pubchasbb,  8|  WATBBoovBna,  1,  2. 

SUBROOATIOK. 

!•  SvBBOOATiOH  IB  HOT  FouNDBD  iTPOB  CoNTBAOT,  but  is  a  Creation  of  equity 
ezieting  aolely  for  aocoroplishing  the  ends  of  inbetantial  jnstioe^  and 
being  oontroUed  by  equitable  principle^  will  be  entertained  only  when 
there  ia  an  equity  to  inroke  and  no  innocent  person  will  be  injured. 
JKnmeH  t.  Thompmm,  566. 

a  SuBBOOATiON  TO  DisoBAROBD  Sboubitibs.  —  Ouc  wbo  lends  money  for  the 
ezpreaa  purpose  of  taking  up  and  diaoharging  liens  upon  real  property, 
and  who  diaohargea  those  liena  at  the  requast  of  the  debtor,  ezpeoting 
that  his  aecuritiee  will  of  reoord  take  the  place  of  that  which  he  dis- 
charged, la  not  a  yolunteer,  stranger,  nor  Intermeddler,  and  therefore, 
if  justice  requires  it»  may  be  subrogated  to  the  lien  thus  discharged  and 
allowed  to  assert  it,  as  where  he  dischargee  liens  in  the  belief  that  none 
other  exist  against  the  property,  and  afterwards  learns  of  liens  snbor* 
dinate  to  thoee  discharged  which  are  attempted  to  be  asserted  against 
him  as  haying  priori^  to  the  lien  taken  by  him  upon  the  aama  property 
to  aecnre  his  adTancea.  Kor  will  the  fact  that  the  lien  ol  which  he  was 
Ignorant  was  of  record,  defeat  his  daim  for  relieC.  Emmni  r.  T^omfMoa, 
866. 

8l  ICBBaBB— Oabbb  of  Aottob  oabnot  bb  Split  vp  akd  Rbootbbt  bad  ob 
PoBTBOB  ONLY  OP  CiiAiM.  —  A  party  seeking  to  enforoe  a  olaim  mnst 
preeent  all  the  grounds  upon  which  he  expects  a  Judgment^  and  cannot 
wgUk  Bf  Us  demand  or  prceecate  it  piecemeaL    Where^  therefore,  as 


MS  Inez. 

tnmwHft  ^mrn^amj  p^fi  to  Um  iiiiw«d  «  fortba  il 
by  him  i]broii«ii  tU  alLigcA  MgligeiiM  of  a  Ihied  peoM,  mi4  bMbn- 
flfttod  to  *  pfffoffit—a t>  »mMiafeof  the  dbia&«l  thi  Imm^mI  ^MMtflOMh 
IhitdpMMM,  4h#  ewyyiy  oanat  maintain  mi  lof  !•■  itr  Iha  MoaPwy  «f 
Iha  partiaa  of  tha  «Uua  ooverad  by  tha  •abragattei  fkmlmmiml  Tm  CIh 
V.  n«  A  it.  XmmI  «lfr  ^Mkr  Oi.,  4M. 


SUBSGRlPnOK. 


SUFFRAGB. 
8aa  SLBonoin. 

SUMMOfNH. 
Sea 


SURETYSfflP. 
Saa  JviMiMKXTfl^  Si  Mokmaawm,  1|  Sheboi^  L 

SURVIVOR. 
Saa  HmmAXTB  ab»  Wiv^  C 

TAXE& 

8a«  DAMAon^  7f  Lavdlobd  ▲«»  Tbraht,  I;  8;  HumaPAii  Oobmhu^ 

«<»%  U. 

TELEaRAPfl& 

1.  Damaois  vob  NiOLroBSloa  in  Failiko  to  Traksmit  or  Dkutxs  Pbop- 
BBLT.  —  Whaa  a  ooatraot  to  transmit  and  dalirer  a  telegraphic  mea- 
■age  enii,  a  lailare  te  perforin  the  nudortaking  ii  either  awoaeiWa  at 
•egligent^  withoot  regard  to  aay  degree  of  oegUgence,  aad  if  negligent, 
the  party  infnred  ie  entitled  to  damagee,  not  aoeording  la  tha  di^ree 
of  negiigenee,  bat  in  proportion  to  bis  injary,  nnleee  it  is  a  eaee  iu 
which  pnnitiye  damages  may  be  allowed.    Broum  v.  Poatai  TtL  On*  793. 

&  Void  RBO(n«ATioii  as  to  Rspkatino  MiaaAOBa^ — ▲  stipniation  oon- 
tained  in  a  form  need  by  a  telegraph  company  in  ite  hnsanees  eper^ 
ations  to  the  offset  that  it  will  not  be  responsible  in  damsgee  for  mis- 
takes or  deUyi  In  transmitting  nnrepeated  meeeagos*  ia  void  as  against 
pnbKo  poiicy,  and  tha  further  stipnUbtion  tha4  the  oompaay  will  be 
liable  only  in  a  limited  anoont  for  soeh  mietskee  or  delays  in  reapeet 
to  repeated  meesageci  is  Totd  for  the  same  reaaon.  A'Oisn  t.  Po&UU  Tek 
Cb.,  793. 

IL  PowBB  TO  9npri*ATv  AOAnsT  LiAnLmr  lom  NiOLremoi.  — IW  rale 
that  no  one  can  pronde,  by  oontraot  against  liability  for  negligeoee  in 
any  degree,  applies  as  weU  to  telegraph  oompaniea  as  toother  oorpora- 
tioaa  and  peraona.     Btxpwh  ▼.  Pttttml  TeL  Oa.*  TttL 

See  Rbal  Pbopbrtt,  6w 

TENANTS  m  COHMOR. 
See  Oo-TSHAMori  Dava^  1«  IL 


IMDBL  m 


T0RT-nA80B& 
8m  MvnocpAL  CowoftAiioira^  lH 

TRADB-MARSa 

AuMMiABSi  AM9  HuoiL— Thi  DmiHonov  BBrwmr  ▲  TRAMi>iun 
AJtn  A  TkAHB-VAMS  iip  liuil  tlM  f onnw  oww  te  tsiitoaM  i»  Hm  CmI 
IImiI  II  fe  ttflMQy  aAzad  to  •  TwidibU  oommodi^,  wImnm  ikm  kttor 
li  ft  OMM  propart/  ftUUd  to  the  good-will  ol  tbo  bodaM.     FdMlwiadl 

T&AN8FXR. 
•m  CtoBvomATiovfl^  Sb  4  7>  10-11. 

TBBSPAS8. 
Gknvomiinomb  18;  Rvlituti 


TRBSPA8SIR8. 
•m  Biffuwiiiw^  S-88,  881  RbaIi  PBAmerr,  4 


TBIAI^ 

AufoMim  Id  Jmr,  whmt  PMtwwrw a  ^^  Who  ttt  dii«di 
•al%  •oniMlt  to  atgntog  tiM  «mo  to  iho  Jwy  on  •  erimbial  trials  wadi 
ftrtM  nd  eomiBonto  npon  logal  antfaorittM^  the  itato^  attora^  «mj  n- 
fi^  to  ilM  propodtUMn  of  law  adraaood  by  roadlng  what  aaolhtv  aathoff 
kaa  iaid  to  anawar  to  aaoh  Haw  af  Ilia  aama  piopoaittoa.    Palmtr  r. 

KvowuMB  AVD  Cominr  Szfbbiuioi  ara  partoof  Iha  trial  af 
alTll  iaaoa  withoat  apacial  pioo(  aad  Hia  Jarora  aca  aatooriaad  to 
totoaaaaa  from  aaabkaowladfa  aad  asparianoa.  Aiaa  f.  OJUb 
JL  it  Oa,  848L 

8L  iHSBUonoaa  whsw  PaoraaLT  Rnrumi. »  Pirayafa  for  toatraoHoaa  al« 
aaadjr  oovarad,  aad  aabraoad  to  toatfaotuma  fivao  for  Um  aaaia  party, 
U9  proparly  rafaaad.    Cbvar  t«  Mpmn,  884. 

db  Xmrnvonoaa  whsw  PaoraaLT  RifOflBDi  —  Raqaaal  far  matraoliaaa  oa 
too  pari  af  a  partji  aaah  aagragaiiag  a  oartoaa  faet»  aad  aakiag  toa  oimrl 
to  doolara  that  aadi  toat  ia  aot  lagally  aafBoiant  to  aathoriaa  a  iadtog 
afatoat  «Im  proof  of  aaak  partj,  and  that  Iha  Jaiy  la  aat  at  Ubartyto 
aaaaidar  aaoh  laat  to  dafaal  tha  right  of  aaah  party  to  laaeyar,  la  prop* 
mlj  rafaaad.    Opoar  t.  Miftrt,  894. 

81  laarautrmwa  mam  PaoraaLT  Barpaap.  —  laal  i  uultaaa  whiah  aaaaaia  a 
iMi  aboot  whioh  thara  k  a  ooatroraray  aad  whioh  alagla  oat  aad  giva 
aadaa  proaiiBonoa  to  a  aiagla  otraaBatoaoa  aa  aharaatariiiag  tho  ooa- 
daot  af  a  party  Inataad  af  laaviag  it  to  tha  Jary  to  paat  apoa  aaah  oon- 
daot  oa  a  naw  of  all  Iha  faato  and  airoamataaoaa  la  ttM  aaaa^  aia 
proparty  rafaaad.    Lakt  Shore  cte.  BTp  CSa.  ▼•  Bodtmat^  818. 

8L  laarauuHoaa  laoonsuraMT  oa  RiraATBD. »  Aa  laatraotioa  whiah  la  hi* 
aaaaiatoat  with  otbera  already  aakad  ia  propuriy  rafaaad.  aad  ae  u  oaa 
that  aaaamaa  a  faot  contrary  to  tha  aridanoa  of  tba  party  aakiag  it»  aad 
whaaa  aabatanoa  haa  baaa  alraady  giTan  to  annlhat  iaatraalioaB  Ptdmtt 
V,  Pmph,  148.     


%  Bmnmnov  ov  In w — DnoBsnoic  ot  Oomef •  —  Whta  tsuf 

▼i«w  of  the  law,  ariaiiig  onl  ol  tlM  turtimony,  may  be  prcaentsA  i»  Hm 
Jury  throvgh  the  nMdinm  of  pertlnoni  initmetiooa^poa  tho  fnoM  fliil^ 
■liitod,  tbo  oo«rl  tamy  proporiy  nf nto  to  tabnut  ■dditi<«d  imam, 
BiatkwBttr.  LruMmrg «e«.  JK.  J2.  C^,  786. 

ti  ImrsaonoMi  DiRiorora  VmDior.  —The  ooorl  may  proporiy  fantnol 
tbo  Jory  to  rotara  a  rordiot  for  fcho  dofondanfc  whon  tho  ov&doaoab  witk 
•Q  Hm  infomioM  to  bo  drawn  therafrom,  k  to  iBniffidaiil  to  aoppoEl 
ft  Tordlet  for  the  plaintiff  thai  tho  eoort  will  bo  compelled  to  oot  ft 
Mido.  Tho  oonrt  may  direot  a  rordiot  for  the  defendant  if  there  ii  ■• 
oridonoe  tending  to  proTO  an  iaiae  of  fact  eowntial  to  the  right  of  roooTwy 
of  Hm  plaintiff;  bat  tnoh  aa  initmotion  ia  properly  rif  need  if  there  is  a 
oonfliot  in  the  endenoo  and  there  ia  evidonoo  tending  to  prove  tlio  plainc 
tiCa  eaao.    AwMar  ?.  Wkippk.  202. 

%  Xwmm  WHU  mat  n  Dibsotib  bt  thb  Oovbt.  »Whoa  tho  ovidoneo 
giran  at  a  trials  with  all  tho  inferenoea  that  the  Jury  ooold  Jnatifiahly 
draw  from  it^  ia  inaniBeient  to  anpport  a  Tordict  for  the  plaintifll  oo  thai 
aooh  a  rerdiot^  if  retnmodv  mnat  bo  aet  aaide,  tho  ooort  may  direoi  a 
▼ordiet  for  the  defendant.     If  ooMna  r.  Ckmapealx  etc  J?V  ^f  ^50. 

Ml  Impbaohmuit  of  Vbrdiot  bt  AffiDAVxr  of.Jubobs  vot  Allowed.— 
Affidavita  of  jnrymont  or  affidarito  aa  to  atotomopta  amdo  by  th«B,  ooa- 
aot  bo  looeiTod  to  impeach  their  yerdiol    Pabmer  r.  Peopte^  146. 

11  YiBW  or  TSB  Pbemibm.  —  Under  a  atatoto  deolaring  that  tho  Jvy 
.aaay  in  any  oaaa^  at  tho  reqnoat  of  either  party,  bo  taken  to  view  tho 
premlaea  or  plaoe  in  qneetion.  or  any  property,  matter,  or  thi^g  re- 
lating to  the  oontroforay  between  tho  partiea,  when  it  ahall  appear  to 
the  oonrt  thai  aneb  riew  la  necoaaary  to  a  jnat  decision,  the  trial  ooort  la 
viatod  with  ancb  a  diacretioa  that  ita  action  in  granting  or  denying  a 
■otfian  to  hare  the  Jnry  riew  the  plaoe  where  tho  aoeident  oconrred  will 
flaralyboforiawodbythoappollatoooart.  Ouimr.OkioItiverJLAO^ 
•42. 

Bw  Amu4  OoBmnmoBi^  1,  2;  DAMAovy  %  8;  Bnowo^  6|  loMonr. 

4;  Fbavbw 

TROVER. 

L  Tbotbb  ICAnrrAiVABLB  vob  Timbbb  Cot  Ob  abd  Rbkotbd  num  Lab9 
WMILB  Hblh  Adtbbsblt.-^A  poraoQ  who  haa  reoorered  land  in  an  aotioa 
of  ojootmont  may  maintain  aa  aotion  of  troror  for  timber  ont  npon  and 
ffomorod  from  the  premiaea  by  the  defendant  while  in  poeaeaaion  nndar 
elalm  ol  rif^t;  and  anch  aotion  la  not  barred  hy  a  Jndgment  for  dam- 
■gee  for  the  rental  ralne  of  the  Und  reoorered  by  the  plaintiff  on  a  claim 
for  rente  and  proflto  filed  and  proaeonted  nndor  tho  Michigan  Btatatai 
Wlk^m  r.  Nqfinim,  486. 

&  Tbotbb  Maibtaib ablb  bt  Obb  batibo  Rmr  to  PonamoB* — la  ICoh- 
igah  troror  may  bo  maintained  by  one  who  haa  tho  right  to  poaseaaioa, 
and  the  aetnal  poeaeaaion  of  a  plaintiff  aoqnirod  by  ojeetmtot  reUlaa  to 
the  time  whea  hia  title  waa  aoqnired.     WUmm  r.  H^kitm.  4B^ 

%  Lbbbbb  Of  MiBiBO  Labo  mat  Maibtaib  Tbotbb  bob  OoBTBBflov  at 

UbmhIbd  Obb;  whbb.  ^  Where  a  leaaeo  haa  poaaowioa  of  land  aader  a 

Boning  leaee  whloh  girea  him  the  exclnairo  right,  daring  a  oertaia  aamii 

*   her  of  yeer%  to  mine  ore  therein,  roqairee  him  to  mine  not  leaa  Ihoa  a 

*'    -  fpeeUM  nambor  of  tooa  of  ore  oaoh  year;  and  as  aaoh  BMra  ai  aaa  hi 
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wmmmMy  mta«^  aad  to  pa j  •  royalty  on  nieh  tpaeUM  nmber  oi 
f&m  arcry  yaar,  whaihar  mioad  or  not,  and,  in  aaia  ha  doaa  not  miaa 
IImiI  nnabar  ol  tona  in  any  ona  yaar,  oradita  tha  axoa«  of  royalty  pai4 
Cor  that  yaw  on  any  axeau  of  ora  minad  in  any  nicoeeding  year,  ha  ha* 
•neh  a  property  in  tha  nnminad  ora  in  tha  land  aa  vrill  anabU  him  to 
Baintain  trorer  for  its  wrongfal  eooyertion.  Hartford  cftf.  Jfiib  On  ▼• 
Cambria  Min.  Co.,  488. 

C  TnoTBB  Lin  vob  Obx  Miirto  bt  Partt  nr  Possvssiov  uimiB  Claim 
ov  Right,  whin.  —A  lessee  of  mining  land  may  maintain  an  action  of 
trorar  against  a  person  who  was  in  the  actaal  possession  under  a  olaiiB 
of  right,  for  tha  wrongfnl  oonrertion  by  tha  latter  of  nnmined  oire  in 
Ilia  land,  where  the  only  possession  he  had  was  snoh  as  enabled  him  to 
mine  and  oonrert  the  ore,  and  hia  claim  of  title  waa  aftorwarda  daeided 
•gainat  him.    Hartford  etc  Min.  Co.  r,  CanMa  MhL  Obi,  488. 

&  MiisiTBa  or  Dakaois  in  Teoter  roB  Goii?brsiob  of  TJnminid  Qbb.  —  In 
kn  notion  of  trorar  by  a  lessee  of  mining  land  against  a  party  for  the  Wrong* 
fnl  eonyerslon  of  nnmined  ora  in  the  land,  a  mle  of  damages  whioh  allowa 
tha  plaintiff  to  reoorer  the  ralne  of  the  ore  mined,  leas  tha  aotnal  ooal 
•I  prodnoing  It,  and  less  the  royalty  which  was  paid  by  the  defendant 
to  tha  leaaor,  ia  fnflloiently  farorable  to  the  defendant.  Hartford  eHb 
Iftoi  Ok  T.  OsmMi  Miru  Co..  488. 

TRUSTS. 

IL  TBum  Pbioatort.  ^If  property  ia  given  for  tha  absolnto  benefit  ol^  or 
*to  be  at  the  dispoaal  of  the  donee,  espeoially  if  snoh  donee  lie  a  parent 
no  tmst  will  be  oreated  by  subsequent  words  showing  that  the  mai^ 
tananoa  of  children  was  the  motiTo  of  the  gift.    8eamond$  T.  Hodge,  864. 

&  A  Tbobv  18  BOT  Cbbatrd  bt  a  Mbbb  Usb  of  WoBDa  Indigativo  tsb 
Mann  of  gift»  aa  where  its  purpose  is  expressed  as  being  to  enable  tha 
donoa  to  maintain  his  children,  or  pay  hia  debts,  or  the  like.  8eamond» 
▼•  Hodg€,  854. 

&  TBUtr  FuBB  oan  bb  Pursvbd  omlt  whilb  Mbabb  of  Idbbtiftibo  Iv 
Xm&  *  A  tmat  fund  whioh  has  been  wrongfully  oonTorted  into  other 
proper^  may,  so  long  as  its  identity  oan  be  traced,  be  pnrsned  and  held 
HaUa  in  its  new  form  to  the  righto  of  the  ceeUd  fm  imdt  except  aa 
•gainst  a  tona  JkU  purchaser  without  notioei  but  the  right  to  pnrsna  it 
laila  whan  tha  means  of  ascertaining  ita  identic  are  lost  This  is  alwaya 
tha  ease  when  the  subject-matter  is  tnmed  into  money,  or  beoomea  mixed 
nd  oonfonnded  in  a  general  maaa  of  property  of  the  aama  deaoription. 
Where,  therefore^  a  merchant,  by  falae  and  fraudulent  repreaentotiooa 
of  hia  financial  oondition,  proonrea  the  loan  of  money  to  be  need  in  hia 
bnsinesa^  and  inTeato  auch  loan  in  the  purchaae  of  goods  which  are  mixed 
with  others  so  as  to  be  incapable  of  identification,  a  court  of  equity  will 
Bot  hold  the  borrower  to  be  a  tmatee  of  the  lender.  The  relation  of  tha 
partiea  in  anch  a  oaae  ia  airoply  that  of  debtor  and  oraditor.  Unkm  NaL 
Bamk  T.  Qook,  119. 

•aa  Attobbbt  abd  Oubbt;  BBQUBBft;  Dbtibb,  8;  BiTATMi  Hobbabd  abb 
Wifb,  8;  6;  Labdlobd  abb  Tbbabt,  8;  MoBrQAoai^  1|  If  VBUBAli 
CtmuLMXWMMt  S|  Nbootiablb  lBmirxBB«%  IQi 

USAGE. 
8ee  CoBPOBAnoBis  8;  JvBOXBBn,  it 
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▼ABIAHOI. 

▼KVDOB  AND  PUB0HA8SS. 

1.  OBorrBrAJNii—OoiiDinoHSi  Hanoi  0V.—BT1BT 

kM  MOilnwilTC  aotiM  €(  And  it  boond  bj»  ooodittoM  whuqiwit  iM> 
liybMd  is  ft  •OBTeyuMt  tliraiigli  whiob  1m  drnvw  tMiw  Amb  Cl|r#i 
A  A  Ok  ▼•  Blmger,  064 

&  Van  BanuMUTATiom. »  Ah  Aimov  ka  Dmbt  m.jb« 
iv  fMitly  wprtitnting  that  Mstraet  upon  which  « lot 
vhkh  WM  •  part  af  the  giantor'a  Und  aotaaUj  astandtd  fhrai  a  pahttt 
aad  that  tha  grantor  had  the  right  to  opan  tha  atratt  aa  m  ta 
It  aaotiaaiww  and  ta  aonnaat  with  neh  pmhlia  itrao^  and  bj 
af  saah  fapraeantation  indaoiag  plaintiff  ta  porahaia  mah  lo^  tf 
Iha  aan'tiirtanaa  of  tha  right  of  way  to  a  publio  ttraat  was  not  op« 
Aa  ba  aaoartaiaad  bf  ooalar  inapaotion  of  tha  pramiaeiu  It  ia  aot  aa- 
tirial  that  tha  right  of  way  waa  not  mantionad  ia  tha  ooaTajraaaa  of  tha 
land  if  anah  aonTayanaa  parportad  to  oonray  tha  lot  with  all  privil^gH 
aad  appartananoaa  thereto  bkonging.    Dwhm  t.  OeUtigk,  498. 

H  Waitib  of  TtMM  Of  PflBiOBMAHOB.  ~If  a  aontraot  for  tha  aala  of  raal 
property  deaignataa  a  time  when  the  Tondor  la  to  make  a  aonTayane% 
and  ha  ia  not  able  to  make  it  at  that  time»  the  right  of  the  Taadae  te 
ab|aat  ta  delay  ia  waired  by  a  anbaaqnent  oral  agreement  nndar  wliioh 
ha  waa  anthoriaed  ta  take  and  did  take  and  hold  poaaaaaien  and  wid« 
whiah  ha  atiU  baa  poaaaaaion  when  tha  oonyeyanoe  ia  tendered,  and  tha 
biMghtforaapaaifioparfonaanoe.    KeHiw.i^mrekiifSLMkkaik 


Wm  ItaMi  lqpsr»  t;  InavEAvai,  1, 5;  Xaa  Tanmm  Bnaan 

▼SRDIOT. 


Sea  SBiFFiiro. 

YS3TSD  INTSRB3T. 
•aa  HusBAiTD  Ajn  Wna;  4. 

▼STERIKABY  SUBOBONai 
See  WiTHBBS^  Si 

▼lOK-PRINOIPAU 
Bia  ICAma  ax»  8n?Aiii^  f-9;  Rin.miHit  41»  9UK^ 

VIBWINa  PRB108E& 
See  Tbul»  lU 
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WABAAMV  or  ATEOBinr. 


WAKRAnU 
Hdii]OE0%  !•  i;  1^  iw 

WIBRASTT, 
WATKR  CX>KPANIS8. 


WATBROOURSKSL 

L  UwnmfM%  Oamoii  •?■■.— Wh«n  ftinmoliiM  fe  gnaM^ft  ill^l* 
•oMftnMl  «■!■  «r  stravli  teroM  »  naTigabto  wfttenray,  thin  Uwmlm» 
pUtd  right  to  dmbtof  th«  wfttorway.  It  muft  U  m  Mdg«d  tbit  Iti 
mm  wiU  not  b«  mmaoBnarily  impaiMd.  Tb«  right  9i  aarigsllcB  aad 
lh«  right  flf  MMring  th«  Wfttarway  are  eqnaL    XJ^ort  t,  CUeago^  ITU 

&  MnnciPAii  OcumuM.  om. — ▲  city,  «iid«r  its  pow«r  to  lay  m%  «fii^ 
•ad  impfori  itrMt^  hM  ba  implied  poww  t»  anthoriM  the  tihfag  m 
ieatf  rtlon  il  •  rnkfigMf  imUmonrm,  To  avlfaoriw  smh  tahfag  m 
diatnMtiim«  aiptaai  power  in  the  Mf  to  grant  the  ri^t  nmat  hoi 
LIgan  ▼•  Ckkag^^  1791 

^  fiUMMi  *▲  railroad  company,  in  oonatmeting  and  nalntnining  «n! 
nanti  hocdarivg  npon  n  watarooaraa^  ia  hound  not  only  to  antWpata 
and  prorida  for  tho  flow  of  the  nntaral  riao  and  fall  of  tha  watan  dn^ 
ing  tho  yavt  hnt  alao  for  the  floods  and  fraahota  whieh  oooor  at  hmgH 
parioda  or  Intonrala,  and  whioh,  from  having  haon  known  to  oooni^  um^ 
raaaooahly  ho  ozpaetod  again.    Okh  tk-  S^pOiKW.  Sameg,  ITflL 

gk  ytooM — Dvrr  lo  Pbotxdi  AOAXim«  — >  Altboagh  n  rainfall  mny  bo  moan 
than  ordinary,  yot  if  it  ho  anoh  aa  haa  oocaaionnlly  ooeorrad  at  imgnlar 
intarmli^  it  la  to  bo  foroaoan  that  it  may  ooonr  again,  and  it  ia  tba  dn^ 
of  Ihoaa  dianglng  or  reafcrmining  the  flow  of  water  to  provido  againat^tlio 
eonaeq;a«noea  that  wiU  retnlt  from  it    Okh  eCe.  ify  ^  ▼•  Rtantg,  lit, 

§^  VbooM— LunuiT  ion  Ivxvbixs  Rwunva  fbom.— -In  an  action 
againat  n  railroad  company  to  reooTor  damageo  for  tba  obatmolion  of 
tho  flow  of  water  in  e  atream  by  an  embankment  and  thereby  orer* 
flowing  adjoining  landa,  tha  company  ia  luble  If  it  haa  not  prorided  far 
tiia  eaenpo  of  ikm  water  of  anoh  nnoanal  or  ostraordiiiary  floodik  aa  it 
Aonid  iwaconhly  hnre  anticipated  would  ooaaaicnally  ooanr  in  tho  ft»> 
tu%  bawMwa  they  had  oocaaionaHy  oconrred  nt  intarvila,  though  d 
irregular  dnraUci^  in  the  peat    Okh  €U.  M'y  Oo^  r.  Rmug^  17^ 
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"WILLS.* 

L  B«w  Oomnosft— ImHTnlv.-^Th«  wU  parpoM  ef  'tt« 

Hm  ef  II  will  it  to  find  and  dMUra  Ui«  iatentioa  of  tha  t«tatar»  «mi» 
dbofc  OMj  ba  givaa  to  m^  intention  when  not  oontrary  to  pnblio  policy 
ir  in  oontnTentioB  of  Ulr  (tr  tho  rnlat  of  prcqporty.  TIm  oonatnietion 
depend!  vpon  the  intention  of  the  teetntor,  to  be  aeeertained  fromn  fall 
,  .Tiaw  of  ereryihing  oontoiaed  in  the  will,  ginng  Jost  weight  nnd  oper»» 
tion  to  each  eUnse  and  word  employed,  anleet  there  Is  eome  inTindblo 
lepognaaee^  er  eome  portion  of  it  ia  afaeotntely  anintollagibla.  DkUtom 
▼•  XMdhteab  163. 

&  OoHinvonov  ov.  — If  a  win  b  eapaUe  of  two  oonstmetion^  one  of 
which  will  azdnde  the  ieene  of  a  deceased  child,  and  the  other  permit 
•nch  iMae  to  participate  in  a  remainder  limited  vpoa  a  life  eetato 
given  to  the  anoeator,  the  latter  eboald  be  adopted.  Scfer  t.  Bromm^ 
7SL 

IL  Oovantuonov  of  Olauu  ur.  — A  dance  in  a  will  stating  that  "my 
Mother  is  to  have  $150  ont  cf  my  estate  annnally  as  long  as  she  lires, 
and  that  she  remain  with  ny  wife  doring  the  remainder  of  her  life,* 
Impoecc  no  charge  upon  the  testator's  eeUte  for  the  board  of  his  rootheiw 
Jforite  T.  Ooode.  799. 

4  RmDUAmr  Clauu  ui  Will,  bow  CoHSTEVxa-^A  general  residnszy 
daaae  in  a  will,  being  ordinarily  introduced  by  the  testator  to  preTent 
lateatacy  as  to  any  part  of  his  estate,  will  generally  be  coastmed  as  in- 
teaded  for  nothing  more  than  a  disposition  of  those  portions  of  the  eatata 
Bot  previoosly  disposed  of,  and  in  such  case  the  preinmption  of  a  change 
•f  pnrpose  in  the  testator's  mind  while  preparing  his  will  cannot  arissu 
Dkkhom  T.  Dkkiatm,  163. 

9k  BwavAinr  WoRoa  nr  anr  Part  of  Will  Rbjiotid  ob  Traksposkd^ 
WBHI.  —  Repugnant  words^  in  whatever  portion  of  a  will  they  oocnr, 
whidi  acntraTane  the  evident  general  pnrpose  and  intention  of  the  tes> 
totor  M  dearly  azpressed,  may  be  rejected  or  transposed,  or  limited  and 
aoatroUed  by  other  and  prior  provisions,  and  by  the  general  pnrposo 
and  intent  thus  clearly  manifeated.    DkkiBon  v.  DicHsoa,  163. 

&  Qbkbbal  FBOTonom  of  Will  Oitb  Wat  to  Sfioifio  Pbovistoiis.  -^ 
Oeneral  proviuona  in  a  will  mnst  give  way  to  specific  provisions,  aiMi 
wbara  there  is  a  general  deviae  of  property  in  one  part  of  the  will  and  a 
■padfle  dispodtion  of  the  same  property  in  another  parti  theee  are  to  bo 
Fsg^rdedf  generally,  aa  azcepted  out  of  the  generd  devise.  /HcUkmi  v. 
Dkkkimt  163. 

.%  BaLASiTB  Obbbb  of  Dxvms  vat  bi  RiyxiiaxD  nr  Obdse  to  Ovrm 
Xmor  fo  Baob.— The  rule  which  sacrificea  the  former  daaae  in  a 
will  baoaasa  inconsistent  with  a  later  one  is  never  applied*  except  apes 
fdhua  to  give  such  oonstmction  as  renders  the  whole  will  effisctive  and 
aDowB  cash  proviuon  to  stand*  It  ii^  therefore,  parmissibK  in  order  to 
aubla  the  oonrt  to  aphdd  all  the  providons  of  the  will,  to  leeort  to 
0mj  laaaoaable  intendment^  to  reverse  the  rdative  order  of  the  de- 
Tiasa  ar  btqvests^  and  to  transpose  the  different  providons  of  the  will, 
if  it  bo  posdble  thereby  to  render  them  oansistent  and  give  eflSsot  to  cask. 

Dmni  Bctath;  Btidbhci^  10|  HraBABB  abb  Wn^  1,  if 
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WITNS8SB8. 
m  TwawnoM  ImnmAurr.  —A  witaiM  mmmolk  te 

itaMtiy  to  pcof»  MOM  Immw  Aolt  ▼•  JSTom^  686w 
%  Wwnnmm  otbsb  tbav  YBmuvABT  SiraoBon  mat  Tamwt  ab  to  Di^ 
■AIM  ov  DoMvno  AwfiiAiifc  — Pcnoni  otiicr  tli«i  rtterintty  inryoM 
«ay  pMptrly  testify  ia  wsp— t  to  tbo  opptonmoo  and  qrmptoms  of  dio> 
and  giro  oa  opinion  opoa  tho  quootioa  of  thooilitoDoo  or 
o  portioolor  difoooo  or  molody  in  mob  honoi^  Vomon 
pwoons  who  for  maay  yoon  havo  hod  tho  ponooal  ooio  and 
It  of  horno^  both  tick  and  woO,  and  havo  had  aa  oztoariTO 
osptfloaoo  with  oooh  ^"i"»*i^  and  with  oobm  partkndar  dlmoo 
to  whkh  th^  aro  aabjooli  and  amplo  opportwd^  to  oboorro  and  kaow 
tho  ohasBotiffiotloi  aad  nrmptoaio  of  noh  diooaot^  aro  aaalifiod  to  otato 
wholhw  ia  a  partJoolar  oaoo  oaoh  oharaotoriotioi  aad  nymptomo  do  or  do 
aot  oriiti  aad  aflor  dotalUag  fMti  that  ihow  that  thqr  havo  a  pcaotfoal 
tad  pwooaal  kaowlodgo  aad  oiporioaoo  ia  nopoot  thorolo^  a^y  propofly 
fitttaro  aa  opiaioa  la  ngard  to  tho  oiiotoaoo  or  aoa«oriotiaoo  of  a  dio> 
oaoo  with  whioh  oboorratioa  hao  BMdo  thoai  fMaillar.    AmoaT.JUk, 

lis. 

ito  Amuuk  %  Amai,  li  OiaonmiiMi^  %  mnmuma,  ^  i^  Ik  1% 

n  Vaaonana  lanmnan^  i|  Fmom^  i^  H 
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